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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAT, Circuit Justice Washington, D. 0. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, H. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portlaad, Me. 

Hon. NATHAN WEBB, District Judge, Maine Portiand, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampslilre Littleton, N. H. 

Hon. FRANCIS C. LOWBLL, District Judge, Massachusetts Boston, Mass. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, E. L 

SECOND CIRCUIT. 

Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACB, Circuit Judge Albany, N. Y. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. NATHANIEL SHIPMAN, Circuit Judge Hartford, Oonn. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut New Haven, Conn. 

Hon. ALFRED C. COXE, District Judge, N. D. New York Utlca, N. Y. 

Hon. ADDISON BROWN, District Judge, S. D. New York New York, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, B. D. New York.... 29 Liberty St., New York. 

Hon. HOYT H. WHEELER. District Judge, Vermont Brattleboro, Vt 

Hon. JOHN B. HAZBU District Judge, W. D. New York. Buffalo, N. T. 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Fhlladelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey Newark, N. J. 

Hon. JOHN B. McPHBRSON, District Judge. E. D. Pennsylvania Philadelphla, Fa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania'. .Soranton, Pa. 
Hoa. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania Pittsburgh. Pa. 



FOURTH CIRCUIT. 



Hon. MELVILLB W. FULLER, Circuit Justice Washington, D. 0. 

Hon. NATHAN GOFF, Circuit Judge Clarkaburg, W. Va. 
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Hon. CHARLES H. SIMONTON, Circuit Judge..,., , «..Charleston, S. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNHLL. District Judge, B. D. Nortli CaroUna RalelEli. N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLBY, District Judge, E. and W. D. Soutli Car. .Ciiarleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Eiclinior.d, Va. 

Hon. JOHN PAUL, District Judge, W. D. Virginia Harrisonliurg. Va. 

Hon. JOHN J. JACKSON, District Judge, West Virginia Parkersburg, W. Va. 



FIFTH CIRCUIT. 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge New Orléans, La. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge Himtsville, Ala. 

Hon. JOHN BRUCE, District Judge, M. and N. D. Alabama Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Plorida Jaoksonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, E. D. Texas Sherman. Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. 0. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, Mlch. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. WILLIAM R. DAY, Circuit Judge Canton. Ohlo. 

Hon. WALTER EVANS, District Judge, Kentucky Louisvtlls, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michigan Détroit, Mich. 

Hon. GEORGE P. WANTY, District Judge, W. D. Michigan Grand Raplds, Mich. 

Hon. AUGBSTUS J. RICKS, District Judge, N. D. Ohlo Cleveland, Ohio. 

Hon. FRANCIS J. WING, District Judge, N. D. Ohlo» Cleveland, Ohlo. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee Chattanooga, Tenn. 

Hon. BLI S. HAMMOND, District Judge, W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice Washington, D. C. 

Hon. WILLIAM A. WOODS, Circuit Judge ....Indlanapolis, Ind. 

Hon. JAMES G. JENKINS, Circuit Judge Milwaukee, Wis. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illinois Chicago. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois' Springfleld, 111. 

Hon. J. OTIS HUMPHRBY, District Judge, S. D. Illinois* Springfield, 111. 

Hon. JOHN H. BAKER, District Judge, Indlana , Indlanapolis, Ind. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisconsin Sheboygan, Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madison, Wis. 

* Appointment made January 23, 1901, under act approved December 19, 1900. 

• Dled January 26, 1901. 

♦ Appolnted March 8, 1901. 
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EIGHTH CIRCUIT. 

Hon. DAVID J. BREWBR, Circuit Justice Washington, D. 0. 

Hon. HENRY C. CALDWELL, Circuit Judge Little Rock, Ark. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

fion. AMOS M. THAYER, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGBRS, District Judge, W. D. Arkansas Ft. Smitli, Ark. 

Hon. MOSES HALLETT, District Judge, Colorado Denver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa Dubuque, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. WILLIAM C. HOOK, District Judge, Kansits Leavenwortli, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Minn. 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. Calilornia Los Angeles, Cal. 

Hon. HIRAM KNOWLES, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington Seattle, Wash. 

Hon, THOMAS P. HAWLBY', District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Maho. 

Hon. MEL VILLE C. BROWN, District Judge, Alaska, First Division Juneau. 

Hon. ARTHUR H. NOYES, District Judge, Alaska, Second Division St. Mtchaela. 

Hon. JAMES WICKERSHAM, District Judge, Alaska, Thlrd Dlvlclon Eagle City. 
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tJNITBD STATES v. RICKBRT, Treasurer of Roberts County, S. D. 
(Circuit Court, D. Soutli Dakota, N. D. January 19, 1901.) 

LAITDS ALI-.OTTED TO InDIASS — ImPBOVEMENTS — TAXATION. 

Personal property issued by the United States to Indlans who hâve 
taken lands in allotment under the laws of the United States and 
tmprovements on lands allotted to Indians and held in trust for them 
by the United States— under 25 Stat. 891, c. 405, § 11, providing that 
patents shall issue for the lands allotted In the name of the allottees, 
declarlng that the United States will hold the lands for 25 years In trust 
for the Indian to whom the allotment is made, and at the end thereof 
convey It to him, and that the allottees shall be entitled to the rlghts 
and privilèges and be subject to the provisions of Allotment Aet Feb. 8, 
1887, § 6 (24 Stat. 390, c. 119), declarlng that on the completion of the 
allotment and the patenting of the lands to the allottees they shall hâve 
the benefits of, and be subject to the laws of, the state, and be citizens 
of the United States, with ail the rights, privilèges, and immunities of 
such citizens — are subject to taxation under Laws S. D. 189Y, c. 28, 1 4, 
declarlng that for purpose of taxation personal property shall include ail 
improvements made by persons on lands held by them under the laws of 
the United States. 

Motion for Temporary Injunction. 

W. G. Porter, Asst. U. S. Atty. 

A, B. Kittredge and W. D. Lane, for défendant. 

CAELAND, District Judge. The above action has been brought 
by the United States for the purpose of having the défendant, Rick- 
ert, as county treasurer for the county of Roberts, S. D., restrained 
from seizing and selling certain property belonging to certain In- 
dians residing in the county of Roberts for taxes assessed against 
the property of said Indians by the proper authorities of the county 
of Roberts for the years 1899 and 1900. A motion has been made 
and argued, based upon the allégations of the bill, asking the court 
to grant a temporary injunction restraining the défendant from 
selling said property until the final disposition of this case. The de- 
fendant insiste that no case has been made by the bill that would 
warrant this court in issuing a temporary injunction, or granting 
106 P.— 1 
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any relief whatever. The bill allèges: That this suit is instituted 
by and under the direction of the attorney gênerai of the United 
States. That the said défendant, James A. Eickert, is the duly 
elected, qualiûed, and acting county treasurer in and for the conuty 
of Eoherts, in the state of South Dakota. That Charles B. Oraw- 
ford, Adam Little Thunder, Solomon Two Stars, and Victor Renville 
are Indians, and members of the Sisseton band of Sioux Indians in 
the state of South Dakota, and are now, and at ail times hereinafter 
mentioned were, wards of the United States, and under the guard- 
ianship and supervision of the United States, and are now, and at 
ail times hereinafter mentioned were, résidents of that portion of 
the Sisseton agency situate and being in the county of Eoberts, 
state of South Dakota. That the said Indians are now holding, and 
for several years last past hâve held, allotted lands within the said 
Roberts county, and within the former Sisseton Indian réservation, 
whieh lands, hereinafter described, were allotted to the said Indians 
under the provisions of the agreement of December 12, 1889, as rati- 
fied by the act of March 3, 1891, and more particularly under sec- 
tion 5 of the gênerai allotment act, approved February 8, 1887. 
That the lands allotted by the Un:ted States to the said Indians are 
now, and at ail the times hereinafter mentioned were, held in trust 
by the United States, and are described as follows: Patent to 
Charles E, Crawford for lot 3, N. W. i, section 5, township 124, 
range 51; patent to Adam Little Thunder for S. W. i of S. W. i, 
section 18, township 125, range 51; patent to Solomon Two Stars 
for N. E. î of N. W. i, section 9, township 124, range 51; patent to 
Victor Eenville for S. W. i of S. W. i, section 11, township 124, 
range 51, — ail in Roberts county, S. D. That during the year 1900 
the duly-authorized ofQcers of Eoberts county, S. D., listêd certain 
improvements on the allotted lands of the said Charles R. Crawford, 
and returned the assessment upon the improvements on said allotted 
fand at the sum of |630, which said improvements consisted of a 
large frame house and barn attached to and a permanent improve- 
ment upon the said allotted lands, and other improvements of a per- 
manent character attached to the said allotted lands. That the 
amount of taxes extended on the tax roll upon said improvements, 
for state and county purposes for the year 1900, was the sum of 
121.42. That for the said year 1900 the offlcers of said Roberts 
county listed and assessed and returned upon the tax roUs of said 
county the following personal property against said Charles R. Craw- 
ford, to wit, three horses at the valuation of $74, one cow at a valu- 
ation of |19, and two wagons at a valuation of $36; total valua- 
tion of said Personal property so assessed, $129, upon which was 
assessed and levied a tax of $4.90. That said personal property was 
issued to the said allottee by the United States, plaintiff herein. 
That during the year 1899 the ofQcers of said Roberts county as- 
sessed and returned upon the tax roll as the personal property be- 
longing to said Adam Little Thunder, 4 horses and 6 coïts, 1 cow, 
1 yearling, and 1 wagon, at an assessed valuation of $242; and that 
taxes were assessed and levied for state and county purposes upon 
said valuation in the sum of |9.72. That said personal property was 
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duly issued to the said allottee by the United States, plaintiff herein. 
That in the year 1900 the said Adam Ldttle Thunder was assessed 
by the ofScers of said Boberts county aforesaid upon the following 
Personal property, namely, 2 ponies, 1 wagon, and improvements on 
allotted land, at a total valuation of $233, and that taxes were as- 
sessed and levied upon said valuation for said year in the sum of 
$7.60. That said personal property was issue stock and farm im- 
plements issued to said allottee by the United States. That the im- 
provements upon the said allotted land consisted of houses and barns, 
fences, and other ûxed permanent improvements attached to the 
soil, and a part and parcel of said allotted land. That during the 
year 1899 the olHcers of Roberts county assessed against Solomon 
Two Stars the following personal property: Two horses at a valu- 
ation of |42, 1 wagon at a valuation of |20, improvements on allotted 
lands |75, and that said oflScers assessed and levied for state and 
county purposes a tax upon said property amounting to the sum of 
16.83. That the said horses were issue stock issued by the United 
States to said Indian, and used by him upon his said allotted land. 
That the improvements on said land were of a fixed permanent char- 
acter, and attached to and a part of the soil of said allotted land. 
That for the year 1900 the officers of said Eoberts county assessed 
against the said Solomon Two Stars three horses at a valuation of 
|46, 1 wagon at a valuation of |16, agricultural implements at a 
valuation of |4, and improvements on said allotted land of said Solo- 
mon Two Stars at a valuation of |90, and assessed and levied a tax 
upon said property upon said valuation in the sum of |3.06. That 
the said personal property was issued to the said allottee by the 
United States, and was then and there in his possession, and kept 
and used by him upon his said allotment. That the improvements 
upon said allotted land were of a fixed, permanent character, and at- 
tached to the soU, and a part and parcel of the said allotted land. 
That for the year 1899 the proper offlcers of said Eoberts county as- 
sessed against the said Victor Eenville, and returned upon the as- 
sessment roll of said Eoberts county, the following property: Two 
horses, valuation |42; two cows, valuation $39; three hogs, valu- 
ation $8; two wagons, valuation $33; agricultural implements, val- 
uation $19; improvements upon the allotted land of said Victor 
Ren ville aforesaid described, at a valuation of $75; and assessed 
and levied upon said valuation a tax for state and county purposes 
in the sum of $6.64. That for the year 1900 the proper and duly- 
authorized oflBcers of Roberts county aforesaid assessed against the 
said Victor Eenville the following property: Two horses, valuation 
$62; one cow, valuation $24; two hogs, valuation $6; two wagons, 
valuation $22; agricultural implements, valuation $36; and improve- 
ments on allotted land aforesaid, $450. That said ofQcers assessed 
a tax upon said valuation for state and county purposes in the sum 
of $24.48. That said personal property was then and there prop- 
erty issued to the said allottee by the United States herein, and was 
used by said Indian upon his said allotment. That the improve- 
ments upon the said allotted land were of a fixed, permanent char- 
acter, and attached to the soil, and were a part and parcel ther-eof. 



4 106 FEDERAL REPORTER. 

That the défendant, as county treasurer and collector of taxes for 
the county of Eoberts in this state, is about to seize and advertise 
for sale the property of thèse several Indians for the taxes so levied 
and assessed against their property for the years mentioned. That 
the taxes so assessed are a cloud upon the title of the lands of the 
United States hereinbefore described. The Mil prays for a perma- 
nent injunction restraining the collection of thèse taxes, and for a 
temporary injunction pending the suit. 

No objection is made that the bill is multifarious in seeking to 
enjoin the collection of taxes against différent individuals, and that 
point will not be noticed by the court, -whatever force there may be 
in it. In order to détermine the status of thèse Indians with référ- 
ence to the state of South Dakota and the United States, it will be 
necessary to examine the législation of congress in regard to Indians 
who hâve taken lands in allotment. 

Section 11, c. 405, p. 891, 25 Stat., provides as follows: 

"That upon the approval of the allotments provifled for in this act by the 
seeretary of the interior, he shall cause patents to issue therefor In the name 
of the allottees, whlch patents shall be of the légal efCect, and déclare that 
the United States does and will hold the lands thus allotted for the period 
of twenty-fïTe years, in trust for the sole use and benefit of the Indian to 
whom such allotment shall hâve been made, or, in case of his decease, of 
his heirs aecording to the laws of the state or territory where such land is 
loeated, and that at the expiration of said period the United States will con- 
vey the same by patent to said Indian, or his heirs, as aforesaid, in fee, dis- 
charged of said trust and free of ail charge or Incunibrance whatsoever, and 
patents shall issue accordingly. And each and every allottee under this act 
shall be entitled to ail the rights and privilèges and be subjeet to ail the pro- 
visions of section six of the act approved February eight, 1887, entitled 'An 
act to provide for the allotment of lands in severalty to Indians on the va- 
rions réservations, and to extend the protection of the laws of the United 
States and of the territories over the Indians and for other purposes.' Pro- 
vided, that the président of the United States may In any case, in his dis- 
crétion, extend the period by a term not exceeding ten years; and if any 
lease or conveyance shall be made of the lands set apart and allotted as 
herein provided, or any contract made touching the same, before the expira- 
tion of the time above mentioned, such lease or conveyanee or contract shall 
be absolutely null and 70id." 

Section 6, c. 119, p. 390, 24 Stat., referred to in the foregoing sec- 
tion, is as follows: 

"That upon the completion of said allotments and the patenting of the 
lands to said allottees, each and every member of the respective bands or 
tribes of Indians to whom allotments hâve been made shall hâve the beneflt 
of and be subject to the laws, both civil and criminal, of the state or territory 
in which they may réside; and no territory shail pass or enforce any law 
denying any such Indian withln its jurisdiction the equal protection of the 
law. And every Indian bom within the territorial limits of the United States 
to whom allotments shall hâve been made under the provisions of this act, 
or under any law or treaty, and every Indian bom within the territorial 
limits of the United States who bas voluntarily taken up, within said limits. 
his résidence separate and apart from any tribe of Indians therein, and bas 
adopted the habits of civilized life, is hereby declared to be a citizen of the 
United States, and Is entitled to ail the rights, privilèges, and immunities of 
Buch citlzens, whether said Indian has been or not, by birth or otherwise, a 
jnember of any tribe of Indians within the territorial limits of the United 
States without in any manner impairing or otherwise affecting the right of 
any such Indian to tribal or other property." 
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The second subdivision of article 22 of the constitution of tlie 
State of South Dakota contains the compact entered into between 
the United States and the state of South Dakota on the admission 
of the latter into the Union, and reads as follows: 

"That we, the people inhabiting the state of South Dakota, do agrée and 
déclare that we forever disclaim ail right and title to the unappropriated pub- 
lic lands lying within the boimdary of South Dakota, and to ail lands lying 
■within said limits owned or held by any Indian or Indian tribes; and that 
until the title thereto shall hâve been extinguished by the United States, 
the same shall be and remain subject to the disposition of the United States; 
and said Indian lands shall remain under the absolute jurisdiction and con- 
trol of the congress of the United States; that the lands belonging to citizens 
of the United States residing without the said state shall never be taxed 
at a higher rate than the lands belonging to the résidents of this state; that 
no taxes shall be imposed by the state of South Dakota on lands or property 
therein belonging to or which may hereafter be purchased by the United 
States, or reserved for its use. But nothlng herein shall preclude the state 
of South Dakota from taxing as other lands are taxed any lands owned or 
held by any Indian who haa serered his tribal relation and has obtalned 
from the United States, or from any person, a title thereto by patent or other 
grant, save and except such lands as hâve been granted to any Indian or 
Indians under any act of congress eontaining a provision exempting the lands 
thus granted from taxation. AU such lands which may hâve been exempted 
by any grant or law of the United States shall remain exempt to the extent 
and as prescribed by such act of congress." 

It appears from the législation of congress that the Indians men- 
tioned in the bill of complaint are citizens of the United States and 
of the state of South Dakota, and are entitled to the benefits of 
and are subject to the laws, both civil and criminal, of the state of 
South Dakota. By section 1, art. 7, of the constitution of the state 
of South Dakota they are qualifled electors of the state of South 
Dakota. They hâve ail the rights and privilèges of any citizen of 
the United States residing within this state. They hâve a voice 
in the making of tîie laws of the state. They are shielded and pro- 
tected in their persons and property by the laws of the state. They 
hâve a voice equal to any other citizen in the imposition of any tax 
upon their property. They hâve the same voice as any other citizen 
in making the laws of the state of South Dakota which détermine 
what property shall be taxed, and how it shall be classifled for taxa- 
tion. The inquiry now arises, are thèse Indians, after having been 
clothed with ail thèse rights and privilèges, entirely relieved from 
assuming and bearing their share of the burden which every citizen 
bears in return for those privilèges and rights which appertain to 
citizenship? The state of South Dakota has the right to tax ail 
property within her jurisdiction, without she has chosen to exempt 
the same from taxation, or unless some paramount law of the United 
States prohibits the state from taxing the same. The state of South 
Dakota has the undoubted authority to classify property for the 
purposes of taxation. She has the right to say that property which 
might technically be called real property by virtue of the provisions 
of the common or statute law shall, for the purposes of taxation, 
be called personal property. See Johnson v. Eoberts, 102 Hl. 655. 
By section 4 of chapter 28 of the Laws of South Dakota for the year 
1897 it is provided: 
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"Personal property shall, for the purpose of taxation, be construea to in- 
clUde * • ♦ ail Improvements made by persons upon lands held by them 
under the laws of the United States." 

Under the law last quoted the improvements made upon thèse al- 
lotted lands, for the purposes of taxation, are to be deemed personal 
property, and they were so assessed by the ofûcers of the county of 
Boberts. There is no pretense in the case made by the bill that the 
county of Eoberts has attempted in any way to tax the allotted 
land itself ; and whether the land itself is taxable is not a question 
presented in this case. Thèse Indians having severed their tribal 
relations, and adopted the ways of civilized life, and having become 
full citizens of the United States, and owners of property in the 
State of 'South Dakota, in what différent position are they in regard 
to the revenue laws of the state than any other citizen residing 
therein? I cannot see that they occupy any différent position than 
any other citizen, so far as property owned by them is concerned; 
and it is not claimed in this suit that the property taxed does not 
belong to the Indians named. If thèse Indians, in regard to the 
property described in the bill, are not subject to taxation nov?. when. 
if at ail, will they ever be liable to taxation? What can happen 
in the future that will render them any more liable to taxation than 
they are now? If it is the object and purpose of the United States 
to create ont of thèse formerly untutored savages law-abiding citi- 
zens of the United States, and in the carrying ont of such purpose 
it has conferred upon them the boon of citizenship, can it in any 
way hinder the development of such purpose to compel thèse new 
citizens to share a part of the burden that every other citizen takes 
upon himself when he acquires citizenship? Ail the property de- 
scribed in the biU of complaint being, under the laws of the state of 
South Dakota, personal property for the purposes of taxation, it re- 
sults that the bill states no case warranting any équitable relief 
either on technical grounds or upon the merits. The technical 
grounds which would bar any relief to the United States are: First, 
it does not appear by the bill that the United States has any interest 
in the property sought to be taxed; second, the property sought tb 
be taxed being personal property, there is an adéquate remedy at 
law for any interférence with the same on the part of the taxing 
oiScers of Eoberts county. Upon the merits it appears from the 
bill that the property described therein was rightfully taxed by the 
offlcers of the county of Eoberts. The Indians mentioned in the bill 
occupy about the same relation with référence to the United States 
and the state of South Dakota as do settlers upon the public lands 
of the United States, who hâve entered and paid for their land, 
and done everything that is required to be done by the laws of the 
United States to give them title to the land upon which they réside; 
the naked légal title, simply, remaining in the United States. Other 
citizens of South Dakota are obliged to pay taxes upon improve- 
ments made upon lands of this character, and I can see nothing in 
any law or policy of the United States or the state that would ex- 
empt thèse citizens mentioned in the bill of complaint from the same 
burden. Motion for temporary injunction denied. 
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MATTHBWS r. BOARD OF OORP. COM'RS OF NORTH CAROLINA et al 

(Circuit Court, E. D. North Caroliûa. February 5, 1901.) 

1. Caeriebs— Frbight Rates— State Commission — Beasonablekbss. 

If railroad freight rates fixed by a state corporation commission are 
so low ttiat they compel tlie railroad to conduct its opérations at a loss 
or wlthout a falr remimeration for its Investment, then the property of the 
Company is talien for public use without just compensation, and the rates 
are unreasonable and void. 

2. BaMK — ESTIMATB — RuLE. 

In estimating tlie value of a railroad company's property for tlie purpose 
of determining whether freight rates flxed by a state corporation commis- 
sion are so unreasonably low as to amount to a talting of the company's 
property without due process of law, when by charging such rates the 
Company cannot obtain a fair return on its property, such property must he 
estimated at Its présent value, and its cost, past or probable future value, 
or the cost to duplicate it are Immaterial. 

3. Same— Fbktilizbr Rates— Reasonableness. 

Where, in a proceeding to set aside an order of a state corporation com- 
mission flxing freight rates on fertilizers, a spécial commissioner was un- 
able to détermine the exact cost of transportatlon, but found that, though 
the rate flxed decreased the profit arising from such transportation, there 
was still a profit, and that for four years preceding the railroad company 
had earned a fair net profit on the présent value of its property, a flnding 
that the rates were not unreasonably low was not erroneous. 

4. Samb — Cak-Load Rate — Establishment— Acquiescencb. 

Where an order of a state corporation commission flxing the amount 
of fertilizers which should constitute a car load, in order to entitle the 
shipper to car-load rates, at 10 tons, was binding on ail the railroad com- 
panies in the state, and the vast majorlty of such companies acquiesced 
therein, and the amount so fixed had been the amount fixed for several 
years prior to a change, it could not be said that such amount was un- 
reasonable. 

In Equity. 

For former report, see 97 Fed. 400. 

W. H. Day, for complainant. 
R. H. Battle, for défendants. 

SIMONTON, Circuit Judge. Tliis case cornes up on the report of 
the spécial mast'er and exceptions thereto. The North Carolina Cor- 
poration Commission, the successor to, or more properly the substi- 
tute for, the board of railroad commissioners established in 1891, 
exercising the powers conferred upon it by the législature, has pre- 
scribed certain rates for the carriage of passengers and freight for 
ail the railroads of the state. The railroad commission, recognizing 
the difflcnlties under which the Carolina Central Railway Company 
was laboring, had authorized it to add 30 per cent, increase to the 
standard rates. This concession has been continued by the corpora- 
tion commission, with the single exception of rates on fertilizers. 
The history of the rates on fertilizers is this: From 1891 to 1896, 
in flxing the rates for fertilizers on ail the roads of the state the 
minimum car load was placed at 10 tons. In 1896 the railroad com- 
mission issued an order that the Carolina Central shall use the same 
rates as the Cape Fear & Yadkin Valley Kailroad Company. In the 
tariff for this last-named road the minimum car load of fertilizers was 
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fixed at 15 tons. On the 27th April, 1899, the corporation commis- 
sion repealed ali former rates on fertilizers, mailing the same rates 
applicable to ail railroads, and changing the minimum car load 
from 15 to 10 tons. The two circulars — that for the Cape Fear & 
Yadkin "Valley road and the last circular of the corporation com- 
mission — are appended to the report of the master as exhibits. The 
decrease in rates is in some cases 20 cents, in others 30 cents, per ton. 
Of this diminution of rates complainant complains. The question is, 
are the rates hère ûxed unreasonable? The spécial master to whom 
the case was referred took ail the testimony which was oflered to him, 
and diligently prosecuted the inquiry into the matters referred. He 
has ûled a report which gives marked évidence of the care and in- 
dustry which he bestowed upon the case, and of the leaming and 
ability which he brought to bear upon it. He reached the conclu- 
sion, and so reports, that the rates prescribed for fertilizers to the 
Carolina Kailway Company in this circular of 27th April, 1899, are 
not unreasonable, either in the rate per ton, or in flxing the minimum 
car load at 10 tons. The exceptions to this report are numerous, 
covering nearly every finding of fact reported by the master, and 
challenging the conclusion reached by him. 

The questions made in this case are fédéral questions, and grow 
out of the fourteenth amendment. If the rates fixed are unreason- 
able, — that is to say, if they compel the railway company to con- 
duct its opérations at a loss or without a fair rémunération for its 
investment, — then the property of the company is taken and used 
by the public without just compensation, and it is deprived of its 
property without due process of law. The jurisdiction of this court 
dépends on the fédéral question. It is its duty, as it is the duty of 
ail courts, state and fédéral, to see to it that no right secured by 
the suprême law of the land is impaired by législation acting di- 
rectly on the subject, or through agents created by législation. The 
law applicable to this case has been settled by a séries of décisions 
of the suprême court of the United States. One of the latest of thèse 
décisions (Smyth v. Ames, 169 U. S. 467, 18 Sup. Ct. 418, 42 L. Ed. 
819) announces the doctrine: 

"A. railroad Is a public hlghway, and noue the less so because constructed 
and malntained through the agency of a corporation deriving Its existence 
and powers from the state. Such a corporation was created for public pur- 
poses. It perforais the functlon of the state. Its authority to exercise the 
right of eminent domain and to charge tolls was glven primarlly for the ben- 
efit of the public. It is, therefore, under governmental control, subject, of 
course, to the constltutlonal guaranty for the protection of property. It may 
not fix its rates solely with a View to its own Interests, and Ignore the rights 
of the public. But the rights of the public would be Ignored if rates for 
transportation of persons or property on a railroad were exacted without 
référence to a fair value of the property used for the public, or of the sen^- 
ices rendered, and in order simply that the corporation may meet Its operating 
expenses, pay interest on its bonds, and déclare dividends to its stockholders." 

On the other hand, the public cannot require the corporation to 
use its plant, its money, and its crédit without rémunération. Smyth 
V. Ames, supra; Turnpike Co. v. Sandford, 164 U. S. 578, 17 Sup. Ot. 
198, 41 L. Ed. 560; Chicago, M. & St. P. Ry. v. Minnesota, 134 U. 
S. 418, 10 Sup. Ct. 462, 33 L. Ed. 970; Railway Co. v. Smith, 173 U. 
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S. 684, 19 Sup. et. 565, 43 L. Ed. 858. The best interests ol the 
public forbid this. RaUroads are tlie arteries of trade. Through 
them flows the life blood of a community. The best statesmanship 
contribntes to their maintenance and encourages their prosperity. 
What the rémunération shall be dépends upon the circumstances of 
each case. Investments may be made in railroads, as in any species 
of property, so unwise as never to be remunerative. As was said 
in Covington Tnrnpike Case, supra, "it cannot be said that a cor- 
poration is entitled as of right, and without référence to the inter- 
ests of the public, to realize a given per cent, on its capital stock." 
A fortiori, a corporation cannot be entitled to compel the public 
to make profitable an investment which was unwisely inaugurated 
and badly executed. The basis of ail calculations as to the reason- 
ableness of rates is the fair value of the property used for the con- 
Tenience of the public, — not its cost, nor the amount of money ex- 
pended upon it, but its value as a producing factor, taking into 
considération its location, character of the country through which 
it passes, and the reasonable expectation of business coming to it. 
The railroad company is entitled to a fair return upon the value 
of the property, ascertained in this way, and it is not entitled to 
exact from the public more than this. To this question, so difflcult 
in its solution, and so often, after the best effort, unsatisfactory in 
its resuit, the spécial master devoted much considération. He puts 
the value of the railroad property a little below, and calls it, in round 
numbers, |3,000,000. It may hâve — indeed, probably has — cost more 
than this. But, in estimating the value of the property, we must 
take, not what was its value in the past, nor what it cost, nor what 
it would cost to duplicate it, nor its probable future value, but the 
estimate must be based on its présent value. San Diego Land & 
Town Co. V. City of National City, 174 U. S. 739, 19 Sup. Ot. 804, 
43 L. Ed. 1154. The conclusion of the spécial master coïncides with 
the estimate of Mr. Shaw, the treasurer of the Seaboard Air Line, 
the owner of the road. Assuming this to be the value of the prop- 
erty, the history of the company shows that in 1891 its gross earn- 
ings paid operating expenses, interest on the debts, ail fixed charges, 
taxes, with ail proper déductions for income, and left a net income 
over ail applicable to dividends on the stock. In 1892, 1893, 1894, 
and 1895 the gross earnings were in each year insufficient to meet 
the demands upon it, and in each year there was a déficit. In 1896, 
1897, 1898, and 1899 the gross earnings paid ail prior charges upon 
them, and had a net surplus applicable to dividends on stock. Thèse 
are the figures for thèse last four years: 1896, net income |159,- 
833.49, or 5.327 per cent, of |3,000,000; 1897, net income |113,- 
720.71, or 3.790 per cent, of $3,000,000; 1898, net income |155,- 
782.60, or 5.189 per cent, of 13,000,000; 1899, net income $139,- 
272.91, or 4.64 per cent, of |3,000,000. In estimating the percentage 
on year 1899, the master flrst deducts from income for loss by rea- 
son of decrease of rates under circular No. 1. It is said, however, 
that the net profits of the good years should be appropriated to make 
good the losses of the bad years. But it must be remembered that 
thèse bad years from 1891 to 1895 were years of panic and gênerai 
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dépression. AH investments of eyery character suffered. The grant 
of a charter to a railroad company does not guaranty that it will 
«r can make the investment at ail times a paying one. A corpora- 
tion is not entitled, as of right, and without référence to the interests 
of the public, to realize a given per cent, on its capital stock. Turn- 
pike Co. V. Sandford, 164 U. S. 578, 17 Sup. Ct. 198, 41 L. Ed. 560. 
The spécial master made an exhaustive examination into the ques- 
tion whether there was a profit in the rates fixed for handling fer- 
tilizers. There were great and perhaps inhérent difiSculties in reach- 
ing a positive conclusion. He sought aid from the railroad agents, 
Dut from their System of accounts neither he nor they could ascer- 
tain the cost of transporting fertilizers by the ton. He was driven 
to inference, and he concluded that there was a decrease of profit 
under circular No. 1, but nevertheless there was profit. In this con- 
nection, it must be borne in mind that the suprême court of the 
United States, in deciding whether the rates fixed under législative 
authority violated the fourteenth amendment, do not rest their judg 
ment on one set of rates for spécifie articles, but they take into con- 
sidération ail the rates on ail articles, and décide whether, as a 
whole, the resuit is unreasonable (Smyth v. Ames, 171 U. S. 361, 

18 Sup. Ct. 888, 43 L. Ed. 197), and also that, in examining rates 
fixed by a commission, they must be taken presumptively as reason- 
able (Field, J., in Euggles v. Illinois, 108 U. S. 541, 2 Sup. Ct. 832, 
27 L. Ed. 813). Indeed, the opinion delivered for the court in San 
Diego Land & Town Co. v. City of National City, 174 U. S. 750, 

19 Sup. Ct. 808, 43 L. Ed. 1158, goes very far. In it is quoted with 
approval the opinion of the suprême court of California in Spring 
Valley Waterworks v. City of San Francisco, 82 Cal. 286, 22 Pac. 
910, 1046, in thèse words: 

"When the constitution provides for the flxlng of rates or compensation, 
It means reasonable rates and just compensation. To fix such rates and com- 
pensation Is the duty and wlthin the jurlsdlctlon of the board. To fix rates 
not reasonable, or compensation not just, is a plaln violation of duty. But 
the courts cannot, after the board has fully and falrly investlgated, and 
acted by fixlng what it belleves to be reasonable rates, step In and say Its 
action shall be set aslde and nulUfled because the court, upon slmilar inves- 
tigation, hâve come to a différent conclusion as to the reasonableness of the 
rates fixed. There must be actual fraud In the fixlng the rates, or they must 
be so palpably and grossly unreasonable and unjust as to amoimt to the 
£ame thlng." 

This is a quotation by the judge delivering his opinion, and may 
perhaps be treated as his argument, rather than an authoritative 
deliverance of the court We are not disposed to go to the length 
the California court does. But, at the least, it shows that, before 
the rate fixed by the commission is pronounced unreasonable, the re- 
suit of fixing the rate must be clearly unreasonable. It is said, 
however, that the régulation fixing the minimum car load at 10 tons 
is unreasonable. This régulation applies to ail the railroads in the 
State, and it was in existence for many years. For a year or two 
it was raised to 15 tons, and now has been restored. It is said 
that this is a discrimination against those who ship less than 10 
tons, and in favor of the large consumers. But the complaint is 
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not against the fixing of the limit for a car load, but against flxing 
it at 10 tons. The commission was of opinion that some limit 
sàould be flxed. The acquiescence of the vast majority of the rail- 
road companies would seem to show that this in itself was not un- 
reasonable. If the minimum rate had to be flxed at some point, 
there would, of necessity, be some discrimination of the kind sug- 
gested. Were it fixed at 15 tons, ail those who ship less than 15 
tons would be at a disadvantage. Naturally, their number would 
be greater than if the minimum was 10 tons, and still greater if 
it was flxed at 20 tons. Counsel rely on Kailroad Oo. t. Smith, 
173 U. S. 684, 19 Sup. Ct. 565, 43 L. Ed. 858. In that case the légis- 
lature of Michigan passed an act compelling railroad companies to 
issue 1,000-mile tickets at a certain reduced rate, to be effectuai for 
a certain time, to be redeemable within that time, and to be used 
by the whole family of the purchaser. This was held an unwar- 
rantable interférence with the business of the railroad companies, 
compelling them to discriminate between classes of persons. It is 
not denied that the companies, in conducting their own business, 
and of their own motion, could issue such tickets. They could not be 
compelled to do it. No such effort is made in the case at bar. The 
car load is regulated. The company if it wishes, can charge less 
per ton if the whole car load be shipped than it would charge on the 
single ton for less than a car load. But this is wholly within its op- 
tion. 

The reasoning and conclusions of the spécial master are perfectly 
satisfactory. The exceptions are overruled, and the report is con- 
firmed. 



MacMITERAT V. GOSNEY et al. SAME v. KINCAID et aL 
SAME V. SPEAR et al. 

(Circuit Court, W. D. Pennsylvania. January 7, 1901.) 

Nos. 20-22. 

1. BUILDINO AND LOAN ASSOCIATIONS — CONTKACTS WITH BOBBOWING StOCK- 
HOLDEHS — LaW GoVBRNTKG. 

Contracts between a building and loan association incorporated and do- 
Ing business under the laws of a state and its borrowing stocliholders 
must be eonsidered as having been made with référence to such laws, and 
as belng governed thereby, notwithstanding the loans are secured by 
mortgages executed In another state, upon land there situated. 
3. Samb— Insolvbnct— Hettlbment with Bokeowinq Stockholders. 

Where the afCairs of an insolvent building and loan association are be- 
lng wound up in a fédéral court in the state of its domicile, the rule 
adopted by that court for accounting and settlement between the receiver 
of the corporation and its borrowing stocliholders will be foUowed by a 
fédéral court of another district which has appolnted an ancillary re- 
ceiver. 
8. Samb— Pbemidms.. 

The équitable rule for settlement between an insolvent building and loan 
association and its borrowing stoclîholders, who bave contracted, in ac- 
cordance with the rules of the association, to pay premiums on their loans 
in monthly installments, is to charge each of such stockholders with the 
amount of bis loan and interest, and also with the Installments of pre- 
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mlxun whlch matured prlor to the appolntment of the recelrer, treating 
the Installments not then due as eanceled. 

In Èquitj. Suits by complainant, as receiver of the National 
Home Building & Loan Association, to foreclose mortgages given by 
défendants as borrowing stockholders. 

Bingham & Long, for complainant. 

R. C. Rankin, James H. Payne, Pettes & McAUister, and T. G. 
Jones, for respondents. 

ACHESON, Circuit Judge. The décision of the suprême court of 
Pennsylvania in Strohen v. Association, 115 Pa. St. 273, 8 Atl. 843, 
that a borrowing stockholder in settling with an insolvent building 
and loan association is to be charged only with what he actually re- 
ceived and interest, is not, I think, controlling hère. I cannot re- 
gard the several underlying contracts involved in thèse cases as 
Pennsylvania contracts. Thèse contracts are between the Nation- 
al Home Building & Loan Association, a corporation of the state 
of Illinois, and stockholders of that corporation. The loans by 
the corporation to the stockholders were ruade by the authority and 
under the provisions of the statute of Illinois, and in accordance 
with the by-laws of the association. The parties, then, must be re- 
garded as having contracted with référence to the law of minois, not- 
withstanding the loans were secured by mortgages executed in Penn- 
sylvania upon lands there situated. The question before us has not 
been determined by the suprême court of Illinois. It was, however, 
passed upon by the United States circuit court for the Northern dis- 
trict of minois in Towle v. Society, 61 Fed. 446, and by the United 
States circuit court for the district of Indiana in Sullivan v. Stucky, 
86 Fed, 491. Each of thèse cases involved settlements between an 
insolvent Illinois building and loan association in the hands of a 
receiver and borrowing stockholders. Upon great considération it 
was there held that upon such a settlement the borrowing stockholder 
is chargeable not only with the sum loaned and interest, but also with 
a part of the premium he contracted to pay, based upon an apportion- 
ment as of the date the receiver took possession; the premium for the 
time then passed being considered as earned, and constituting part of 
the gênerai assets of the association. Much is to be said in favor of 
this ruie. The stockholder who was advanced does not stand in the 
position of an ordinary borrower. The contract of loan was not be- 
tween strangers. The association, in effect, was a corporate partner- 
ship. The members associated for their mutual beneflt. Compéti- 
tive bidding among the members for loans was an authorized and 
agreed part of the plan. The failure of the enterprise, indeed, was 
not within the contemplation of any of the members. The nonbor- 
rowing stockholders, however, were no more responsible for the in- 
solvency which overtook the association than were the borrowing 
stockholders. If the failure was due to officiai mismanagement the 
fault was mutual, for the ofiàcers represented equally both classes 
of members. Insolvency affecta aU, whether nonborrowers or bor- 
rowers, injuriously, AU are involved in the common misfortune. 
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The situation, then, calls for the application of équitable priuciples. 
In the présent instances the several borrowers received the Ml 
amount of the loans, and they agreed to pay the premiums competi- 
tively bid by them in monthly installments. Why shôuld they be 
permitted to withdraw from the treasury of the association the in- 
stallments of their premiums which became due and had been paid 
prior to the appointment of the receiver? As well might the non- 
borrowers claim the right to reclaim their contributions. 

The foregoing considérations would induce this court to foUow the 
fédéral décisions cited above. There is, however, another reason for 
that course which is conclusive. The receivership hère is simply an- 
cillary. The court of primary jurisdiction is the United States circuit 
court for the Southern district of Illinois; and that court has pre- 
scribed as the proper rule for settlements between the receiver and 
ail borrowing stockholders that the stockholder shall be liable for 
the amount of the loan to him, with interest, and also for ail monthly 
installments of premium due and payable prior to the appointment of 
the receiver, but that ail monthly installments of premium not due 
and payable prior to the appointment of the receiver shall be deemed 
canceled and not coUected from the borrowers. It would be a most 
unfortunate and unheard-of condition of things if one rule of settle- 
ment were enforced by the court of primary jurisdiction, and another 
and différent rule enforced by the court exercising merely ancillary 
jurisdiction. Such conflict is to be avoided, and therefore our de- 
crees herein will conform to the ruling of the court having primary 
jurisdiction. Tiie stipulated reasonable fee taxable in favor of the 
complainant's soliciter must be limited to 5 per centum of the amount 
decreed in favor of the complainant. In each case let a decree be 
drawn in accordance with the views expressed in this opinion. 



ARNOLD et al. v. GARTH et aL 

(Circuit Court, W. D. Missouri, W. D. February 5, 1901.) 

No. 2,377. 

CONSTITUTIONAL LaW — SPEOIAIj LboISLATTON. 

It was within the power of the législature of Missouri, prier to the 
constitution of 1865, to pass spécial acts authorizlng the sale of the prés- 
ent interest of minors in real estate, and the reinvestment of the pro- 
ceeds, or their employment for the Immédiate wants and welfare of the 
minors. But such power was not wholly without limit or restraint. It 
could not be so exercised as to annnl, alter, or change the settlement or 
disposition of property dlrected by deed or will, nor so as to give to the 
life tenant in the land the beneflt or enjoyment of the interest therein 
of such minors as remalnder-men. 
Samb. 

The foundation of such power being In Its nature parental or tutorial 
by the state for the purpose of liindness, In providing for the well-belng 
of persons not sul jurls, a législative act showlng on Its face that Its 
underlylng purpose was not to make such provision for the wants and 
welfare of minors, but was to convert their interest in remainder into 
money, to be held and enjoyed by the life tenant, Is vold. 
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8. MiNORS— Sale op Rbalty— Validitt. 

Where, between the time of the passage of sueh law and the sale of 
the land under the power, two of the minora became of âge, the sale as 
to them Is vold, and they are entitled on the death of the life tenant to 
maintaln ejectment for the recoTery of thelr Interest as remainder-men. 

4. EjBCTMBNT— DbBD — PUECHASE PrICB. 

The défendants In ejectment In thls case, In order to defeat the recov- 
ery of one of the plaintiffs, who became of âge before the exécution and 
dehvery of the deed nnder the power, put In évidence an alleged title 
bond, executed by the donees of the power to the vendee, made prior 
to the majority of such plaintifl. Eeld that, to malie such deed relate 
back to the date of such title bond, the title bond must show on its face 
that the contract was such that the purchaser could hâve enforced it 
against the vendors; that the alleged title bond, faillng to state on its 
face the purchase price of the land, was bad, under the statute of frauds, 
and furnished no authority for the conveyance of the laud after the 
plalntifC became of âge. Whlle the title bond recited that "we bave sold," 
such words in the title bond mean only that the owners hâve agreed 
and contracted to sell. 

5. Sale dp Inpant's Land— Power must bb Striotly Followed. 

The grant of sueh power by the législature to A. and B. was a naked 
power, — a Personal trust reposed In the designated donees, — and could 
not be delegated by them to C. Therefore a sale of the land by C. un- 
der power of attomey from A. and B. authorizing him, for them, to bar- 
gain, sell, and convey, and a deed by the attorney reciting that he did 
bargaln, sell, and convey, is inefCectual to pass the interest, other than 
that of A. and B., in the land. 

6. Same. 

Where such act of the législature dlrected a sale for cash or on crédit, 
a conveyance in considération of a negro and horses Is void as to such 
minors. 

7. Ejectment— CoMPBTBNCT of Evidence. 

Where the défendants in such ejectment suit, in an attempt to show 
that the plaintiffs had received a part of the considération of the convey- 
ance made by the donees of the power, took plaintiffs' dépositions, and 
by their own questions called for hearsay testimony as to the considéra- 
tion for the sale of the land, drawing out the answers that it was a 
negro and horses, and then filed such dépositions in court, an objection 
made by them to plaintiffs' offer to read same, on the ground of incom- 
peteney, ought not to be allowed. 

8. Dbbd Constboed. 

A deed to A., habendum to A. and the heirs of her body, under the 
Missouri statutes of 1845, created a life estate in A., remainder in fee 
simple to the heirs of her body. On the death of the life tenant the 
estate vests In fee, as tenants in common, in the children born of her 
body surviving at the terminatlon of the life estate. 
0. Statuts dp Limitations. 

As the remainder-men were not entitled to enter the premises until 
the terminatlon of the life estate, the statute of limitations neither by 
lapse of time nor adverse possession began to run until the death of 
the Ufe tenant. 

(Syllabus by the court) 

At Law. 

In 1855 Joël Turnham executed a deed to the land in controversy, situ- 
ated in Clay county, Mo., with the habendum clause to Ann E. Arnold 
"and to the heirs of her body"; the sald Ann being the daughter of said 
Turnham. In 1859 the législature of the state of Missouri passed an act 
authorizing sald Joël Turnham and Ann R. Arnold to sell and convey ail the 
right, title, and interest, contingent or otherwise, of Joël T. Arnold, David 
D. Arnold, Charles B. Arnold, Edward C. Arnold, Allen K. Arnold, and 
Louisa E. Arnold, who were the then living children of the said Ann K. 
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Arnold, in and to sald land. The act authorized such sale to be ma.de pri- 
vately or publicly, for cash or on crédit. The other materlal provisions of 
this act are sufflciently noted In the opiilion of the court On January 1, 
1802, saidJoel rurnham and Ann R. Arnold made what Is called a "title 
bond," the condition of which was that: "Whereas, sald Joël Tumham and 
Ann R. Arnold hâve sold to William Austin a certain tract or parcel of land 
lying and being in the county of Clay, in the state of Missouri, and bounded 
as follows, to wit, on the north by F. M. Hutchinson, on the south by John 
L. Howard, on the west by George Stone, and on the east by F. Tilford, 
containing 160 acres, more or less, the said Turnham and Ann R. Arnold hav- 
ing derived their authority to sell the same by act of the Missouri législature 
made about three years ago; Now, if the said Turnham and Ann K. Arnold 
wëïi and truly malie, or cause to be made, a good aad sufflcient deed accord- 
ing to the provisions of said act as aforesaid," etc. On February 1, 1862, said 
Joël Tumham and Ann E. Arnold executed a power of attomey constituting 
and appointing J. T. Downing their true and lawful attomey in fact, "for 
us and in our names to bargain, sell, alien, and convey unto William Austin 
a certain tract of land situate, lying, and being in the county of Clay, in the 
State of Missouri, and containing 160 acres, and is described in the annexed 
bond for titles made by us unto said William Austin, and to maie said Wil- 
liam Austin a warranty deed to same, and to do ail acts in référence to the 
same," etc. On June 2, 1862, said Downing, under said power of attomey, 
made a deed to said land to said Austin, which, after reciting said deed of 
1855, the said act of the législature, and the making of said power of attorney 
to him, reeited that, In conformity with the power to him delegated in said 
power of attorney, he had bargalned and sold to said William Austin the 
tract of land mentioned and described in said Instrament. The défendants 
In this case claim title by mesne conveyances from said Austin. The said 
Ann E. Arnold died in October, 1896, leaving thèse plaintiffs and two other 
children surviving her. Thèse plaintiffs hâve brought this action of ejectment 
to recover, each, an undivided one-fourth Interest In said land. Before the 
alleged contraet of sale under the title bond of sald land, the plalntiffi Joël T. 
Arnold became of âge, and the plaintifC David D. Arnold became of âge be- 
tween the date of the making of the alleged title bond and the exécution of 
the deed by Downing under the power of attorney. Other material facts 
sufflciently appear in the opinion of the court. 

Monta J. Moore, L. G. McBride, and Ashley, Gilbert & Dunn, for 
plaintiffs. 

B. F. Finley, J. M. Sandusky, H. F. Simrall, and Holmes & Perry, 
for défendants. 

PHILIPS, District Judge. TMs is an action of ejectment for the 
recovery of certain lands in Clay county, Mo., submitted to the court 
without the intervention of a jury, on an agreed statement of facts, 
with other additional facts found by the court on further évidence. 

Prier to the adoption of the state constitution of 1865, inhibiting 
spécial législation, it is to be conceded to the défendants that it was 
within the power of the législative department of the state to pass 
spécial acts authorizing the sale of présent interests of minors, per- 
sons non compos mentis, and the sale of minors' lands by adminis- 
trators to pay the debts of the estate, and the like. It must, how- 
ever, stand to principles of universal right, which inhere in the very 
genius of our institutions, that this législative power was not wholly 
unbridled. In the ûrst case (Stewart v. GrifSth, 33 Mo. 13) that 
came before the suprême court of this state, involving a judicial in- 
quiry into the exercise of this législative power, the court seemed 
impressed with the conviction that such spécial législation was 
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fraught with abuse and danger; that it might become (just what 
the expérience of this state bas demonstrated) an instrumentality 
for despoiling minor children of their patrimony and grants under 
deeds and wills. Hence it was tbat the court took occasion, in the 
closing paragraph of its opinion, to say: 

"Whilst we maintaln the validity of thls law, we think that we violate no 
rule of proprlety or courtesy lu expresslng a decided opinion of the gênerai 
Impollcy of acts of like charaeter." 

It was because of the outrageons abuses whereby minor children 
were, in the end, stripped of their landed estâtes by such législa- 
tion, that, in common with most states of the Union, the state of 
Missouri, by constitutional amendment, in 1865, took away this 
power from the législature. It is not too much, therefore, to say 
that the judiciary, ever standing as the trusted minister of juâticë, 
while observing the dividing line between the législative and judi- 
cial departments, ought nevertheless to hew close to the line, and 
see to it that such législative acts are kept within exact bounds. 
In a constitutional government there are fundamental ru les and 
prJnciples which neither the makers nor expounders of the law may 
violate or disregard. And it is the province of the courts, under 
our System of government, to détermine when the boundary line of 
power has been passed by any department of government. In the 
case supra the court, speaking to this subject, said: 

"The view which we hâve taken of the subject Is expressly based iipon the 
Idea that the act In question directs only the management of the property 
of the Infants, changing Its form and directing Its use for their own benefit. 
Had the act undertalsen to approprlate their property to the use of any other 
person, It would hâve been void, because 'rétrospective in Its opération,' by 
destroying rights prevlously vested by law. In lilie manner, an act which 
would undertake to annul or alter a settlement or disposition of property 
lawfully made by deed, last wlU, or other means would be void. The prop- 
erty acted on In this case is understood to hâve been absolutely the prop- 
erty of the infants, subject to their free use and disposai under the limita- 
tions and provisions of the gênerai law. Had the land been devised to them, 
with a provision in the devise limitlng their power to dispose of it before 
they should attain the âge of twenty-one years, we are of opinion that no 
power In the state could authorize them, or any other person for them, to 
dispose of it before that time, because by so doing the lawful act of the de- 
viser in thus limiting hls devise would be annuUed by an act 'rétrospective 
In its opération.' " 

The land in this case was conveyed to the mother of thèse plain- 
tiffs and the heirs of her body. The deed determined and fixed the 
quality and nature of their estate. It was not compétent for the 
législature or the courts to alter that grant. The législature could 
neither take away nor diminish, much less destroy, the contingent 
interest of the remainder-men, and consequently could not put it in 
the power of any agent to do or attempt to do so. The estate of 
Ann R. Arnold was that of sole tenant for life. Tbe fruit of its 
use during her life inured to her absolutely. The remainder-men 
could hâve no vested interest in the land, no right under the deed 
creating the estate to enjoy the grant, until after the termination 
of the life of the mother. So much so is this true, that if thèse 
plaintiflfs had made a deed to the land, and died before the mother, 
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the deed would hâve been yoid. Emmerson v. Hughes, 110 Mo. 627, 
19 S. W. 979. 

It will be found that the foundation of the exercise of the législa- 
tive power in authorizing the sale of real estate of minore, and its 
conversion into some other form of security, rests primarily upon 
the proposition that the state stands in the relation to such parties 
of a paterfamilias, to look after their immédiate welfare, wants, 
and the like. The leading American case establishing this doctrine 
is that of Eice v. Parkman, 16 Mass. 326. In that case, Thankful, 
the wife of Asaph Eice, died seised in fee of the demanded premises, 
leaving her husband and minor children surviving. The husband 
took by curtesy, and the children became seised in fee of the remain- 
der expectant on the death of the father. In their case the remain- 
der vested in the children on the death of the mother, as tenants 
in common, and the interest or estate of each child could not be 
terminated by death prior to that of the tenant by cnrtesy. In that 
case the législature of Massachusetts, by joint resolution of the two 
houses, authorized a sale of the demanded premises by said Asaph 
Eice (he flrst giving bond, etc.), with directions that the proceeds 
thereof should be put on interest, with good security, for the use 
of the children of the said Thankful. CJiief Justice Parker, in jus- 
tifying this act of the législature, said: 

"It seems absolutely necessary for the interest of those who, by the gên- 
erai rules of law, are incapacitated from dlsposing of their prope'rty, that a 
power should exist somewhere to convert the lands Into money; for other- 
wise many minors might sufler, although having property, It not being in a 
condition to yield an income. This power rests In the législature In this 
commonwealth, that body being alone compétent to act as the gênerai guard- 
lan and protector of those who are disabled to act for themselves. * * * 
No one Imagines that under this gênerai authority the législature could deprive 
a citizen of hls estate, or impair any valuable contract in which he might be 
Interested. But there seems to be no reason to doubt that upon his applica- 
tion, or the application of those who properly represent him, if disabled from 
actlng himself, a bénéficiai charge of hls estate, or a sale of it for purposes 
necessary and convenient for the lawful owner, is a just and proper subject 
for the exercise of that authority. It is In fact protectlng him in his prop- 
erty, which the législature Is bound to do, and enabling him to dérive sub- 
sistence, comfort, and éducation from the property, which might otherwise 
be wholly useless during that period of life when It might be most bene- 
ficlally employed. • * * It is not législation, which must be by gênerai 
acts and rules, but the use of a parental or tutorial power, for purposes 
of kindness, wlthout Interferlng with or préjudice to the rights of any but 
those who apply for spécifie relief. The title of Etrangers is not in any de- 
gree aftected by such an Interposition." 

It is not too much to say that it will be found upon examination 
that ail such valid législative acts were bottomed upon the idea of a 
"parental or tutorial power" for purposes of kindness, in providing 
sustenance, éducation, and the like, to parties not sui juris. The 
act of the législature in question présents no such purpose. It is 
a cheat upon its face, an imposition upon législative credulity, and 
inattention to the express provisions of the deed of Joël T. Turn- 
ham to Ann E. Arnold and the heirs of her body. It is disclosed 
by one of the dépositions in this case that Joël T. Turnham, grantor 
in said deed, the father of Ann E. Arnold, was, at the time of the 
106 F.— 2 
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passage of the législative act in question, a member of the state légis- 
lature, and presumably was the autlior of the act in question. As 
if to satisfy the conscience of the author of the bill, as a justifica- 
tion for the contemplated design to practicaUy set aside the ha- 
bendum clause of his deed, so that his daughter could enjoy the whole 
bénéficiai interest of both the life estate and contingent remainder, 
it is recited in the preamble of the act of the législature, that, 
"Whereas, said conveyance was made by said Joël T. Turnham with- 
out any monied considération therefor, and whoUy from paternal af- 
fection, for said daughter and her children: Therefore," etc. This 
preamble further recites that the deed created an estate in said 
Ann "for and during the period of her natural life, and at her death 
to her children in equal proportions." There is a marked différence 
in a grant to A. for life, and to the heirs of her body, and a 
grant to A. for life, and to her children. Emmerson v. Hughes, 
110 Mo. 630, 19 S. W. 979. The preamble recites, as a reason for 
the enactment for the spécial act, "that it is believed to be to the 
interest of the donees to sell the same and reinvest the proceeds 
m other real estate for the same uses." No bond was required of 
the agents or trustées. No provision whatever was made in the act 
for utilizing the proceeds of the sale for any présent necessity or 
benefit of the minors. It was not to be used for their éducation, 
rearing, or other présent advantage. No income from it, and its 
application to the benefit of the minors, was provided for. After 
having recited in the preamble, as a justification for the passage of 
the act, that it was believed to be to the interest of the minors to 
sell the land and reinvest the proceeds in other real estate for the 
same uses, the act itself directed that the "proceeds of such sale shall 
be trust funds in the hands of said Joël ï. ïumham and Ann K. 
Arnold, to be held or reinvested by them subject to the same uses 
and limitations as the land now is held." So the proceeds could 
be "held" at the sweet will of the donees of the power, without bond 
or restraint. The sequel proves that they elected to hold it, and 
to hold it for 34 years, until the death of Ann E. Arnold, and no 
part of it was ever applied to the uses or benefit of thèse plaintiffs. 
The heirs could not hâve compelled her to reinvest the proceeds 
"subject to the same uses and limitations as the land now is held,"' 
for the reason that the act gave the option to the donees of the 
power either to "hold or reinvest." If the language "subject to the 
same uses and limitations as the land is now held," qualifies the 
term "to be held," as the term "or reinvest," then the proceeds held 
were subject to the same uses and limitations as were by the deed 
of Joël T. Turnham imposed upon the rights of the heirs in the land; 
that is, to become available to them only on the death of Ann, the 
life tenant. If such a législative act did not, within the language 
of the court in Stewart v. Griffith, supra, change the form of the 
grant to the heirs, and direct its use for the benefit of the donees 
of the power, and change in its essential purposes the grant under 
Tumham's deed, it would be diflficult to define any limitations upon 
the exerci-se of such législative power. By this act, as already 
titated, no provision was contemplated for the présent welfare of tha 
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minors. An interest in the lands, wbich by the provisions of the 
deed was Intended not to become available to them as a vested es- 
tate until the death of the mother, is to be sold as a présent interest, 
and the proceeds held by strangers as trust funds until the death 
of the life tenant, with no directions for its employment or its in- 
come; thus perverting and thwarting the express délégation of the 
grant. There did not, on the face of the act, appear any requisite 
jurisdictional fact to invoke the exercise of the législative power, 
other than the statement in the preamble that it was deemed to be 
for the welfare of the minors that the proceeds should be reinvested 
in other real estate for the same uses, when the act itself did not 
afflnnatively require this to be done, but authorized other uses of 
it. I am unalterably opposed to such législative jugglery with the 
rights and interests of minor heirs. 

If this view of this act be untenable, the conveyance by Turnham 
and Ann E. Arnold to Austin must fail as to the plaintiiï Joël T. 
Arnold for the reason that before it was made he had attained his 
majority. He became of âge prior even to the making of any con- 
tract for the sale of the land. No matter what color the astute 
counsel for défendants may find in the language of some courts 
for the contention that, where an estate is held in common by minors 
and others sui juris, the législature might order a sale of the inter- 
est of ail, as it might aid the sale and benefit ail, it is sufflcient to 
say that such a doctrine has found no countenance in this state; 
and, in my opinion, it is utterly répugnant to the personal rights of 
manumitted persons. In Clusky v. Bums, 120 Mo. 574, 25 S. W. 
586, the court said: 

"The authority by the législature can go no further than to authorize the 
sale of the land of such persons as are under sueh dlsability as prevents 
them from exercising that right In their own names, unless it be for the 
satisfaction of légal charges upon the land, or for the payment of debts sub- 
ject to which the title is held. Probably no case can be found reported 
which upholds a sale made under authority of an act of the législature by 
which the person authorized conveyed, wlthout his consent, the land of an- 
other, who was himself capable of transactlng his own business, except under 
circumstances above stated. On the eontrary, ail the décisions which speak 
at ail on the subject assert the eontrary. Such a sale would be équivalent to 
depriving the owner of his property without due process of law, and would 
be violative of both the state and fédéral constitution." 

The législature, even in the zénith of its reveling in the exercise 
of this power, never attempted to authorize a sale of the real estate 
of a person of légal âge. In the act in question the framer recog- 
nized the législative policy of the state; for he omitted therefrom 
the name of Robert H. Arnold, one of the children of said Ann, 
who was at the time of âge. The donees of the power having but 
a naked power, not coupled with an interest, to sell the interest of 
the minors in the land, it must follow that when a minor became 
of âge the power, as to him, ceased. 

In respect of the other plaintiff, David Arnold, who became of 
âge in April, 1862, prior to the exécution of the deed of convey- 
ance to Austin, the contention of défendants'' counsel is that the 
donees of the power had made the contract of sale of the land in 
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January, 1862, during the minority of said David, which contract 
only awaited exécution and delivery of the deed to complète it, as 
this was only a mère ministerial act, which had relation to the in- 
ceptive act of making the contract of sale evidenced by the title 
bond. There are serions obstacles in the way of this contention. 
While the title bond recites that the doneés of the power "hâve 
sold," such words employed in a title bond mean only that the own- 
ers hâve agreed and contracted to sell. Atwood v. Oobb, 16 Pick. 
229, 230. It was not a completed sale. The purchase price, evi- 
dently, had not been paid. If it had been paid, there was no occa- 
sion for a bond to convey, as the obligors could, and presumably 
would, hâve executed a deed at once. To sustain the position of 
défendants, therefore, it must appear that, at the time David Arnold 
reached his majority, Austin apparently held an executory contract 
for the purchase of David's interest in the land, which was sus- 
ceptible of spécifie performance at the suit of Austin. The contract 
of sale disclosed no considération whatever paid or to be paid by 
Austin for the land. The suprême court, in Kelly v. Thuey, 143 Mo. 
435, 436, 45 S. W. 303, say. 

"In ail contracts of sale, assignment, and the like, the price is, of course, 
a material term. It must either be fixed by the agreement itself, or means 
must be therein provided for ascertalning it with certainty. In the absence 
of such provision, either stating it or furnishing a mode for flxing it, the 
agreement would be plalnly Incomplète, and could not be enforced; and, if 
the contract Is wrltten, this term must appear in the mémorandum or writ- 
ten instrument. In this case the contract neither states the price, nor fur- 
nishes the means or data whereby that price can be computed or ascertained, 
and is therefore an Invalid contract, and wholly incapable of enforcement. 
The mémorandum being required to be complète In and of itself, paroi évi- 
dence cannot be admitted to pièce eut the incomplète writing and make it a 
complète instrument. At one time in this court the heresy was announced 
that paroi testimony was admissible for the purpose indlcated. O'Neil v. 
Grain, 67 Mo. 250. The last erroneous adjudication on this subjeet is found 
in Ellis V. Bray, 79 Mo. 227; but the contrary and correct ruling was de- 
clared in Einger v. Holtzelaw, 112 Mo. 519, 20 S. W. 800, and foUowed in 
Boyd V. Paul, 125 Mo. 9, 28 S. W. 171. We hold, therefore, that there is no 
contract in the case at bar; that is, such a one as satisfies the requlrements 
of the statute of frauds." 

See, aiso, Grafton v. Cummings, 99 U. S. 101-106, 2Q L. Ed. 366; 
Soles V. Hickman, 20 Pa. St. 180. 

No référence whatever is made to this alleged contract of sale 
in the deed made by Downing under the power of attomey. The 
exécution of the deed and the acknowledgment of the specifled pur- 
chase money, through the power of attorney, after David became 
of âge, were therefore entirely voluntary, and had no more effect 
than would a conveyance by a guardian after his ward had become 
of âge. The power to convey his interest ceased when he attained 
his majority. Furthermore, the act of the législature authorized 
the donees of the power to sell "for cash or on crédit"; that is, if 
the purchaser did not pay cash in hand, he should agrée to pay cash 
at a future specifled time. As said in Morrill v. Cône, 22 How. 81, 
16 L. Ed. 255: 

"The authority conferred upon the mandatary by the letter of attorney is 
spécial and limited, and his acts under it are valid only as they corne within 
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Its seope and opération. He was bound to conform to the conditions It con- 
tains, and In Its exécution to adopt the modes It Indicates. He was authorized 
to sell the lands for cash, or on crédit with security on real property, to ex- 
écute a deed describing the considération, acknowledging its payment, and 
to receive the money or securities the purchaser mlght render. But he was 
not authorized to exchange the lands for other property or accept the notes 
of the vendee as cash, or to accept Personal security, or any form of security 
exeept that specified in the condition. 'Non est In facultate mandatarii 
addere vel demere ordim slbi date.' " 

After dissenting from the contention of counsel in that case that 
subséquent purchasers were entitled to repose crédit in the récitals 
of the attorney expressed in the deed, the court said: 

"The attorney was not inves'ted with the légal estate. He was the min- 
Ister, the servant, of hls constituent, and his authority to convey the légal 
estate did not arise exeept upon a valid sale in accordance with the require- 
ments of the power. The deed executed by the attorney is apparently within 
the scope of his power, and the admission of payment of the considération is 
compétent testimony of the fact. But it is compétent for his principal to 
show that the transaction was in appearance only, and not in fact, within 
the authority bestowed." 

See, also, Deputron v. Young, 134 U. S. 241, 10 Sup. Ct. 539, 33 
L. Ed. 923; Pettis Co. v. Gibson, 73 Mo. 502. 

The plaintiffs contend that the sale was not made for cash or on 
crédit, but that the considération was a negro and a lot of horses 
delivered by Austin to Ann R. Arnold. If this is true, the contract 
under the title bond could not hâve been enforced by Austin, as 
the sale would bave been a clear departure from the express limi- 
tations placed upon the agency of Turnham and Mrs. Arnold by the 
act of the législature. Objection was madc; by défendants at the 
hearing to the reading of dépositions relied on by plaintiffs to estab- 
lish the fact of the exchange of the land for the negro and horses, 
as incompétent. The défendants, evidently for the purpose of show- 
ing, if they could, that plaintiffs, ni'ter they became of âge, were 
cbgnizant of the sale of the land, aud ratifled the same by receiving 
a part of the purchase money, in some form or other, from Turnham 
or their mother, took the plaintiffs' dépositions in Texas. In the 
examination by défendants' attorney of the plaintifl David Arîiold, 
the f ollowing questions were propounded, and answers made fhereto : 

"Q. When your mother and grandfather sold the land In Missouri, what 
dld they do with the proceeds? A. The proceeds died. Q. If you know 
anything about it, state It. A. I was not there when the trade was made, — 
at my grandfather's, in Milam county, when the trade was made. Q. You 
don't know, then, what your mother and grandfather did with tlie proceeds 
of the Missouri lands? A. She received ail they got for the land. Q. How 
do you know? A. I saw the property, Is how I know. Q. When did you 
see the property? A. I think, about December, 1862. I came home from the 
war on a furlough. Q. What was it? A. A negro man and some mares, — I 
think, nine head. Q. What was the âge of the negro man? A. I suppose he 
was about 25 years old. Q. What was his name? A. Jim. Q. What be- 
came of him? A. He dled. Q. When? A. Very shortly after he was traded 
for,— I think. In 1863. 

"Cross-examlnatlon. Q. I understand you to say that the considération 
your mother and grandfather récelved for the land In controversy was one 
negro and nine mares. State, If you can, what you understand to bave been 
the value of the negro. A. My understanding was, at the time I learned of 
the matter, that one thousand dollars she was to allow for the negro. Q. 
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State your tmderstandlng as to what the value of the mares was. A. I 
tlilnk she allowed a hundred and flfty dollars per head for the mares. Q. 
You say the negro died about '62 or 1883? A. Yes, sir. Q. Dld you or 
your brother ever receive any beneflt from the negro? A. No, sir. Q. Did 
you or he ever receive any considération or beneflt from the mares? A. No, 
sir." 

On examination of Joël T. Arnold by défendants' counsel, the fol- 
lowing questions and answers were made: 

"Q. Did you Icnow of the passage of the act authorizlng the sale ot this 
land while your grandfather was in the législature? A. No, sir; I did not. 
Q. What did you hear at the time you heard of the trade with Austin? A. I 
heard that my mother and grandfather had traded off the home place in 
Missouri for a negro man and five head of mares. Q. What land did you 
understand this to be? A. Our old home place in Missouri, In Clay county. 
Q. What do you mean by 'old home place'? A. The place on which X was 
born and raised, — the land that Is now in suit. Q. You mean the land that 
had been deeded by your grandfather Joël Tumham to your mother and 
her children? A. Yes." 

Thèse dépositions the défendants took and caused to be filed in 
this case. They thus opened a Pandora's box in quest of desired 
helpful testimony; and, when they got more than they wanted, they 
now seek to get rid of it by a gênerai objection that it is incompé- 
tent. In Speer v. Burlingame, 61 Mo. App. 86, the court, speaking 
of the objections of the parties who took the dépositions and flied 
them in the cause to the other party reading them, for incompe- 
tency, said: 

"Since the défendants themselves resorted to this method of proof of the 
contents of the original records of the a&nk, in their dépositions, it is not per- 
ceived upon what ground they eould be Heard to complaln of the action of 
the court. They took the déposition and flled It in the court. The plaintiff 
was présent at the taking of it, and cross-examined the witness; and had the 
défendants not proved the existence of thèse by-laws, as was done without 
objection, It may be presumed the plaintiff would hâve taken steps to hâve 
done 80 himself, In that or some other way. To permit the défendants to 
object to the manner of provlng the by-laws which they had adopted them- 
selves, and to exclude the same on that ground, would visit upon plaintiff a 
hardship to which we cannot glve our sanction." 

So, hère, it may be said that the presumption ought to be indulged 
that when the défendants themselves, in taking the déposition, had 
brought out the fact that the sale of the land was in exchange for 
Personal property, the plaintiffs might well rest there, without pur- 
suing the investigation further, to establish the fact by other testi- 
mony. If it is to be conceded that the witness was not présent at 
the sale, and did not hear the negotiations and see the delivery of 
the Personal property, we hâve yet in the dépositions taken in this 
case the following physical facts testifled to: This witness and 
his brother lived with their mother up to the time they entered the 
army, a short time before this alleged contract of sale was made. 
No such property as the negro and the mares was on the premises 
when they left. The évidence shows that Austin went to Texas 
about the time Mrs. Arnold moved there, with a lot of negroes and 
horses, and that he was engaged in racing horses in Texas. When 
plaintiffs returned to their mother's home, the latter part of 1862, 
they saw the negro and the mares there in her possession, which they 
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ascertained, on inquiry from her, to hâve been received from Austin 
in payment for the land. This was a matter of family history, 38 
years' standing, when the dépositions were taken. Was it not some 
évidence to the trier of the lact, after such a lapse of time, on this 
issue, especially when brought ont by défendants, in response to their 
own inquii7? And may not the court reasonably drav? therefrom 
the inference, in the absence of any countervailing testimony being 
introduced by défendants, that the fact was as the witness testiâed? 
There is another matter of fact and law in this connection worthy 
of considération. The power of attorney authorized the attorney in 
fact "for us and in our names to bargain, sell, alien, and convey unto 
William Austin a certain tract of land, situate, lying, and being in 
the county of Clay, state of Missouri, containing one hundred and 
sixty acres, and is described in the annexed bond for titles made 
by unto said William Austin, and to make said Austin a warranty 
deed to the same, and do ail acts in référence to the same in as 
full and complète manner as we ourselves could do were we per- 
sonally présent doing the same, hereby ratifying and conflrming 
whatsoever may be done by our said attorney in the premises." The 
sole référence to any title bond in this instrument, which is not an- 
nexed to the power of attorney in évidence, was merely for a more 
accurate description of the land. There is nothing on the face of 
the power of attorney to indicate that the attorney was authorized 
to sell and convey the interest of the minor children. Its language 
is, as already stated, "for us and in our names to bargain, sell, alien, 
and convey." It was by virtue of this power that the attorney con- 
veyed the interest of Ann E. Arnold. In the deed by the attorney 
to Austin, while the making of the deed by Turnham to Ann R. 
Arnold and the heirs of her body, the act of the législature, and 
the power of attorney are cited, no référence whatever is made to the 
title bond, or that he was executing merely a contract of sale there- 
tofore made by his principals. On the contrary, the power of at- 
torney authorized him to "bargain and sell"; and the deed made 
by him déclares that, in conformity with the power to him delegated 
in said power of attorney, he has "bargained and sold" to the said 
William Austin the tract of land mentioned and described in the 
said instrmnent. This is the title of record under which the défend- 
ants claim. The donees of the législative grant were endowed with 
a mère naked power. They were its sole depositories. It was es- 
sentially a personal trust. As such, they could not delegate the 
exécution of the power in any essential particular to a third party. 
This is axiomatic. The power of attorney, on its face, was pre- 
cisely what it would hâve been had the sole purpose been to au- 
thorize a sale and conveyance of the private property of Turnham 
and Ann R. Arnold. Glarke's Lessee v. Courtney, 5 Pet. 347, 8 L. 
Ed. 140. It may be conceded that, in order to exécute a power, 
it is not always essential that the deed should recite or even refer 
to the power, where, from aU the surrounding circumstances, it was 
manifestly the intention of the party to exécute it. "But where fhe 
maker has an estate which will pass without executing the power, 
and the instrument is silent on that point, the law will présume that 



24 106 FEDERAL REPORTER. 

he intended to convey such estate, and no more." Pease v. Iron 
Oo., 49 Mo. 124. As Mrs. Arnold had a life estate in tMs land, 
there was something for the power of attorney to operate upon, 
and the presumption should arise from the face of the instrument 
itself that it was intended to convey such estate, and no more. No 
satisfactory reason appears on the face of the title papers relied 
on by défendants, nor in the whole évidence, for making the power 
of attorney to sustain the contention that its sole purpose was to 
authorize the manual act of the attorney in merely executing and 
delivering the deed to Austin. The title bond shows on its face that 
Turnham, Ann R. Arnold, and Austin, at its date, ail resided at 
the same place in Texas. The presumption obtains that that status 
continued up to February, 1862, when the power of attorney was 
executed. If at that time the terms of the sale and the puichase 
price, etc., were ail settled, why the necessity of making the power 
of attorney, and acknowledging it in due form, authorizing Down- 
ing in Clay county, Mo., to make the deed, when the principals could 
as easily and as well hâve made and delivered it directly to Austin? 
In the absence of any explanatory évidence aliunde, the inference 
must be that the purpose of making the power of attorney was to 
authorize the attorney to do precisely what it recites, — "to bar gain 
and sell" the land for and in the name of the principals; and ihat 
is exactly what the deed of the attorney recites he did do. As the 
défendants deraign title under thèse instruments, why are they not 
concluded by the récitals? Daughaday v. Paine, 6 Minn. 452 (Gil. 
308); Orrick v. Durham, 79 Mo. 178. So the sum of the matter is 
that the défendants, to make ont a défense, must put in évidence a 
power of attorney, and deed made in exact accordance therewith, 
the récitals of which show the deed to be void. They then under- 
take to cure this apparent inflrmity by évidence aliunde, by oflering 
the title bond, which is void under the statute of frauds, as it îails 
to state the purchase price of the land; and therefore, in contempla- 
tion of law, the principals had not made a completed contract of 
sale of the land prior to the authority to Downing to bargain, sell, 
and convey. 

The Statute of Limitations. As no cause of action arose in favor 
of plaintiffs for the recovery of their interest in the land until after 
the death of the life tenant, the statute of limitations did not begin 
to run against them until October, 1896, the date of the death of 
Mrs. Arnold. And as this suit was instituted in October, 1899, it 
is not barred, either by the lapse of time or adverse possession by de- 
fendants and their predecessors. Bone v. Tyrrell, 113 Mo. 182, 20 
S. W. 796. 

The remaining question to be determined is, what is the interest 
in the land recoverable by plaintiffs? The contention at the hear- 
ing by défendants' counsel that the deed from Turnham created an 
estate tail at common law, and as such the remainder-men had no 
aliénable estate, which rule had not been changed by the statute 
in 1859, seems to me to prove too much; for, if that were so, the 
act of the législature authorizing a sale of the contingent interest 
was ineffective to pass the title, as the législature would hâve had 
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no power to refonn it or change the title. But the grant is con- 
troUed by the provisions of chapter 32, Rev, St. 1845, the fifth section 
of which déclares that: 

"Every such conveyance or devise shall vest an estate for llfe only in 
sueh grantee or devisee, wlio sliall possess and bave tlie same power over 
and riglit in sucli premises, and no otlier, as a tenant for life tliereof would 
hâve by law, and upon the death of such grantee or devisee, the said lands 
and tenements shall go and be vested in the children of such grantee or 
devisee, equally to be divided tietween them as tenants in eommon, in fee, 
and if there be only one child, then to that one, in fee, and if any child be 
dead, the part which vrould hâve corne to him or her, shall go to his or her 
Issue, and if there be no issue, then to his or her helrs." 

Section 7 pro vides: 

"Where a remainder shall be limited to the heirs, or heirs of the body, of 
a person to whom a life estate in the same premises shall be given, the 
persons who, on the termination of the life estate, shall be the heirs, or 
heirs of the body of such tenant for life, shall be entitled to taise, as pur- 
chasers, by virtue of the remainder so limited In them." 

This statute converted that estate into a life estate in Mrs. Ar- 
nold, "remainder in fee simple to the persons to whom the estate 
tail would go on the death of the first grantee." Emmerson v. 
Hughes, 110 Mo. 630, 19 S. W. 979; Bone v. Tyrrell, 113 Mo. 182, 
20 S. W. 796. On the death of the life tenant the estate in remain- 
der became vested in the surviving heirs of her body. Clarkson v. 
Hatton, 143 Mo. 47, 44 S. W. 761, 39 L. R. A, 748; Qarkson v. 
Clarkson, 125 Mo. 381, 28 S. W. 446. 

The évidence showing that some of the children died during the 
life of Mrs. Arnold, without issue, and that there were four children, 
including plaintiffs, who survived her, the plaintiffs are entitled each 
to one undivided fourth part of the land. On the agreed statement 
of facts, and the further findings by the court, the court déclares 
the law to be that the plaintiffs are entitled to recover each an undi- 
vided one-fourth interest in the land, with the rental thereof. Judg- 
ment accordingly. 



WRIGHT V. BRAGQ. 
(Circuit Court of Appeals, Seventh Circuit January 15, 1901.) 

No. 702. 

1. GiPT — Evidence of Delivery. 

The owner of a note and mortgage executed an assignment of the same, 
and placed it, together with the note and mortgage, in the hands of a 
third person, who placed them in an envelope and made an indorsement 
thereon to the effect that they were to be delivered to the assignée or 
his heirs in case of the deatlî of the assigner. Held, in a suit brought 
after the death of the assigner, assignée, and the custodian, that such 
indorsement was not admissible as évidence tending to show a delivery 
of the note and mortgage to the assignée, for the purpose of establishlng 
a gift; there being no évidence showing when the indorsement waa made, 
or whether with the knowledge or assent of the assigner. 

8. Same. 

A gift of a note and mortgage is not established by évidence showing 
the exécution of an assignment thereof by the payée, which, with the 
note and mortgage, was placed in the hands of a person who was aeting 
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as agent for the assigner, to be delivered to the assignée or liis heîrs on 
the assignor's death, where it is shôwn that the assignée had no linowledge 
of the transaction and no business relations wlth the cùstodlan of the 
papers, and where Interest paid on the note a year later was eredited 
thereon by the eustodian as agent for the assigner, and remitted to her 
at her request, and she subsequently took the note and mortgage from 
hls possession and made a will bequeathing them to another, although 
the assignaient Itself remained in the hands of the eustodian, and was 
by hlm delivered to the administrator of the assignée after the assign- 
or's death. Such évidence falls short of proving the essential fact of a 
dellvery, whlch passed a présent tltle to the Intended donee. 
8. Same. 

Whether In such case the placing of the assignment in the possession 
of the eustodian efCected a completed glft dépends upon whether or not 
the assigner then Intended to part wlth control over the Instrument, and 
such Intention is provable only, in the absence of direct évidence, by 
clrcumstances connected vplth that aet. Facts and circumstances or state- 
ments of intention made at other times are Inadmissible to prove such 
Intent, where they are equally consistent wlth an intention that the in- 
strument should remain under her control during her llfe, and should 
not be delivered untll after her death. 
4. Same— Bdedbn op Proop. 

Where the question at Issue was as to the validity of a gift of a note 
and mortgage to the plalntlff, whlch depended upon whether or not there 
had been a dellvery during the llfe of the donor, an Instruction that the 
Introduction in évidence by plaintlfC of a duly-exeeuted assignment of 
such note and mortgage from the donor to hlm shifted the burden of 
proof as to dellvery to défendant was erroneous, where it was conceded 
that the assignment dld not corne Into possession of plalntlff untll after 
the death of the assigner. 

Grosscup, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 
See 96 Fed. 729. 

This Is a contest over the tltle to a certain note and real estate mortgage 
for $5,000 made by Abram A. Ver Brych, payable to Bliza O. Farnsworth, 
and dated SOth October, 1894. The plalntlff in error claims tltle under a 
will made by Ellza O. Farnsworth, the owner of the mortgage, dated Novem- 
ber 10, 1895, whlch In terms bequeaths the same to her. ïhe défendant in 
error claims tltle by virtue of an assignment In wrlting of the note and 
mortgage made by Mrs. Farnsworth in her lifetlme to James H. Farnsworth, 
since deceased, and whom the défendant represents as administrator, and 
dated on November 17, 1894. The facts are substantially thèse: Eliza O. 
Farnsworth, belng the owner of the $5,000 note and mortgage in question, 
signed and acknowledged the exécution of what purported to be an assign- 
ment of the same to James H. Farnsworth, of Seattle, Wash., for the consid- 
ération of $5,000. At some tlme (just when does not appear) Mrs. Farns- 
worth deposited this instrument wlth James T. Green, of Fond du I^ac, Wis., 
who then and until her death was her agent, attending to various matters 
of business for her. Both Green and Mrs. Farnsworth dled before this action 
was commenced, so that the évidence as to when and how the note, mort- 
gage, and assignment were left wlth Green Is not clear or satisfactory. This 
appears, however: That Green placed the assignment in an envelope, near 
the top of whlch he indorsed the date of the instrument, and further down 
the name of Mrs. Farnsworth, folio wed by thèse words, apparently in pencil: 
"Left wlth James T. Grreen. In case of death, to be delivered to Jas. H. 
Farnsworth or hls hoirs." This envelope, containing thèse papers only (that 
Is, the note, mortgage, and assignment), he placed unsealed in a large en- 
velope containing other papers belonging to Mrs. Farnsworth, whlch he placed 
in a box, whlch box he kept In his safe, where thèse papers remained until 
the death of Mrs. Farnsworth on November 15, 1895. On October 22, 1895, 
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but a few days before her death, there was paid on the note $250, interest 
for one year to October 30, 1895, whioh Green eredited upon the note as attor- 
ney for Mrs. Farnsworth, the indorsement being signed, "Eliza O. Farns- 
woi-tb, per J. T. Green." On November 19, 1894, Mrs. Farnsworth, then a 
résident of Pond du Lac, went to Georgia, whence she retumed in April, 
1895. In October, 1895, she visited Mrs. Délia De Neveu, of Green Bay, where 
she remained until her death In November. Early in November, 1895, Mrs. 
De Neveu, at the request of Mrs. Farnsworth, wrote to Green, at Fond du 
Lac, to send her any money he might hâve on hand belonging to Mrs. Farns- 
worth; and he remitted to her $300, which presumptively included the in- 
terest received by Green upon this note. On November 10, 1895, Mrs. Farns- 
woi-th executed and delivered to P. B. Haber an order upon Green to deliver 
to him the note in question, and ail other papers, securities, and moneys in 
his possession belonging to her. On the same day she made her will, which 
was introduced in évidence, whereby she bequeathed the $5,000 note and 
mortgage to Ella Wright, the plaintiflf In en'or, and expressly canceling and 
revoking any assignment thereof. After her death, on November 15th, the 
will was admitted to probate, and no question bas been made of Its validity. 
When Haber presented the order above mentioned, Green delivered him the 
note and mortgage, with other papers belonging to Mrs. Farnsworth, but not 
the assignment to Farnsworth, which after Green's death came into the 
hands of the attorney for défendant in error. 

Denis F. Cash, for plaintiff in error. 
Edward S. Bragg, for défendant in error. 

Before WOODS and GEOSSOUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

Upon the above statement of facts BUKN, District Judge, de- 
livered the opinion of the court. 

There are many assignments of error, not ail of which will it be 
necessary to notice. Although the assignment of the note and mort- 
gage to Farnsworth recites a considération of $5,000, the record 
shows that it was made without considération, and without the 
knowledge of James H. Farnsworth, the assignée named, who was a 
brother of Mrs. Farnsworth's husband, who had previously died. 
On the contrary, the record and briefs show that the défendant in 
error is claiming title by virtue of the assignment as a gift inter 
vives to James H. Farnsworth from Eliza 0. Farnsworth, and the 
questions in the case ail relate in différent forms to the validity of 
the transfer as a gift. On the trial the court admitted in évidence, 
against the objection of the plaintiff in error, the envelope with the 
indorsement made in Green's handwriting, as tending to show a 
delivery of the note and mortgage; and the jury were instructed 
by the court to consider it as évidence, provided they found the in- 
dorsement was made at the time of the exécution of the assign- 
ment, so as to make it a part of the res gestse. The diiîBculty with 
this proposition is that there is nothing to show or tending to show 
when the indorsement was made, — whether by Green with Mrs. 
Farnsworth's knowledge at the time of the exécution of the assign- 
ment, or by Green afterwards without the knowledge of Mrs. Farns- 
worth. We think, therefore, the admission of the indorsement as 
évidence of delivery, and the instructions of the court to so con- 
sider it, was error. It was incumbent on the défendant in error — 
the burden was upon him — to show an actual delivery to James H. 
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Farnsworth, or to some one for him, ot thé instrument under whicb 
he now seeks to hold, so as to devest the grantor of ail control over 
the property. There were no circumstances from which the jury 
could hâve the right to infer a delivery from the indorsement so 
admitted in évidence. There was nothing in the case to indicate 
in any way to the jury when the indorsement was made, and whether 
with or without the knowledge or consent of the grantor in the 
assignment. 

But, assuming that the évidence was properly admitted, what does 
it prove? How far does it go towards making a case? The diiH- 
culty in the case is that, giving the largest possible effect to the 
évidence, it does not show a delivery of the note, mortgage, and as- 
signment, or either of them, to the supposed donee. The most it 
would show is that the papers were deposited with the grantor's 
agent, to be by him delivered to the grantee in case of her death; 
and this was not a good and complète delivery, in law, to pass the 
title. There was in fact no delivery at ail to the donee. There is 
no évidence that he knew anything about the transaction. There 
was no delivery to any one representing the donee or in his confi- 
dence. The évidence, treated as compétent, shows that it was left 
with Green to be delivered to the donee upon the donor's death. 
Green was her agent, and the assignment, with the note and mort- 
gage, was still under her control. Her agent's custody was her 
custody. And, therefore, there was no more a delivery to the donee 
than as though she had kept the papers in her own personal posses- 
sion. The authorities on this question are quite uniform and sat- 
isfactory. A gift inter vivos, to be valid, must take effjct at once, 
and there must be nothing to be done essential to the validity; and, 
If it is to take effect in the future, there is no gift, but only a prom- 
ise to give. So a gift to take effect at the death of the donor is 
void. Thornt. Gifts, § 7c. In other words, to constitute such a gift, 
there must be an immédiate transfer of the title, and the donor 
must relinquish ail présent right to or control over the thing given. 
Zeller v. Jordan, 105 Cal. 143, 38 Pac. 640; Haie v. Joslin, 134 
Mass. 310. In this last case it was held that where a person exé- 
cutes a deed of land, and places it in the hands of A., with direc- 
tions to keep it during the grantor's life, and on his death to deliver 
it to the grantee, A. holds it as agent of the grantor, and not as 
agent of the grantee, and the grantor may revoke it at any time. 
The remarks of the court in disposing of the case are quite appli- 
cable to the case at bar. It says: 

"We thlnk the évidence shows that EUJah Haie did not Intend that the 
deed should be delivered untU his death. He did not Intend that tUe plaintifï 
should hâve any Interest In the land, but Intended to keep In himself the 
domlnion and control of it. It was in the hands of Whitney as a depositary 
for the grantor, and not as agent or trustée for the grantee." 

The same principle has been adjudged in many cases. 

In Williams v. Schatz, 42 Ohio St. 47, there was a direction to 
one Dr. Blake, given by the grantor, then sick, that if he died the 
doctor should deliver the deed of gift to the grantee. The grantor 
died, and the deed was delivered and recorded according to his direc- 
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tions after his death. But the court held that there was not a valid 
delivery, and hence the instrument never took effect. The transfer 
was in the nature of a testamentary disposition, and as such not 
valid. Dr. Blake was the agent of the grantor, and not the grantee, 
and hence the instrument was not only révocable by the grantor at 
any time before his death, but, not having parted with ail dominion 
over it during life, it became on his death a mère nuUity. The 
same doctrine is held by the suprême court of Maine in Allen v. 
Polereczky, 31 Me. 338. The gift in that case also was to take effect 
only upon the death of the donor, and the court say: 

"According to the testimony, the gift was to become the property of the 
donee absolutely only In case of death of the donor. It cannot, therefore, be 
sustained as a valid gift inter vlvos." 

See, also, Bank v. Fogg, 82 Me. 538, 20 Atl. 92, where the same 
doctrine is afifinned. 
In Tygard t. McComb, 54 Mo. App. 83, the court say: 

"A gift inter vivos Is a parting with the title of Personal property in prse- 
sentl, absolutely and irrevocably. As said by Ohancellor Kent, 'Gifts inter 
vivos hâve no référence to the future, and go into immédiate and absolute 
effect.' In order to constitute a valid gift, there niust be a complète and 
irrévocable transmutation of title and possession, perfeet In ail things, at the 
time the gift is made, dépendent on no circumstances or condition in the 
future. 1 Pars. Cont. 234. There must be a complète delivery of the thing 
glven, — such a delivery of possession as works an immédiate change of do- 
minion over the property. Gartside v. Pahlman, 45 Mo. App. 160, and cases 
cited. There must be an absolute and unequivocal intention by the donor 
to pass the title and possession at once over to the donee. Ta constitute a 
valid gift, it wlU not do to hâve it go into elïect on the happening of some 
event in the future, or at the death of the donor. In the latter case the gift 
would be testamentary In character, and would violate the wise provisions of 
the statute of wills." 

See, also, to the same effect. Sterling v. Wilkinson, 83 Va. 791, 
3 S. E. 533; Dickeschied v. Bank, 28 W. Va. 340; Prutsman v. 
Baker, 30 Wis. 644; Williams v. Danbner, 103 Wis. 521, 79 N. W. 
748. 

The cases cited to the contrary are not essentiaUy in conflict. 
In Stout V. Kayl, 146 Ind. 379, 45 N. E. 515, the grantor, in regular 
form, signed and acknowledged the exécution of the deed in ques- 
tion, and at the same time another deed, and, after the indorsement 
on each of the words, "After my death, this deed to be delivered 
by B. F. Wells," who was not the grantee in either, handed each 
to his wife, saying at the time: "Take it and keep it in a safe place 
until my death. Then deliver it to B. P. Wells." The deeds were 
at the same time put into an envelope and sealed up, and the en- 
velope indorsed, "Deeds to be delivered by B. F. Wells after ray 
death." The deeds so sealed up were kept in a locked drawer, the 
grantor exercising no control over and never calling for them; and 
after his death Wells, in pursuance of instructions theretofore given 
him by the grantor, caUed for and received the deeds, caused them 
to be recorded, and thereafter delivered each to the grantee, who 
accepted the same and went into possession of the property. Thèse 
facts, oî course, justifled the finding that the grantor had delivered 
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the deed in question with the intention to part with ail control over 
the instrument, and on that theory the judgment of the lower court 
was alBrmed. 

In Foster v. Mansfield, 3 Metc. (Ifass.) 412, there was ample évi- 
dence, in the déclarations of the grantor at the time of the prép- 
aration and exécution of the deed, to show a présent transfer of 
the title by force of a delivery to one who was to hold for the grantee 
until after the death of the grantor. It is to be observed, however, 
that in the opinion of the court it was said: 

"It is immaterial to Inquire what would hâve been the effect If the grantor 
had reoovered from his sickness and taken back the deed. As the estate 
did not efïeetually pass tlU the second delivery, If that second delivery had 
been prevented it would probably hâve been held that it was whoUy inop- 
erative." 

In Moore v. Hazleton, 9 Allen, 102, one Chamberlain, a guardian, 
who had become insolvent, "intending to set apart and apply a por- 
tion of his own gênerai assets in part payment of what was due to 
the plaintiff, the ward, and to be his property, and to be held in 
trust as a part of the fund which Chamberlain had originally re- 
ceived, belonging to the plaintiff, by proper deeds of assignment, duly 
executed and assigned, for the purpose aforesaid, to the plaintiff, flve 
recorded mortgages of real estate, and the promissory notes secured 
thereby." The mortgages, notes, and the assignments he retained 
in his possession for nearly two years, when, after the appointment of 
an assignée of his estate in insolvency proceedings, he caused the 
assignments to be recorded in the registry of deeds "for the purpose 
and with the intent aforesaid"; and the plaintiff, upon then learning 
thereof, "assented to the assignments so made to him." The valid- 
ity of thèse assignments, as the opinion in the case clearly shows, 
could hardly hâve been disputed, independently of any question of 
delivery. The guardian's "power and duty to separate the ward's 
property from his own, or to make good any part of it which he had 
lost or wasted," says the opinion, "was the same after the ward had 
become of âge as it had been during his minority. * • » The as- 
signments executed * * * do not stand upon the footing of vol- 
untary assignments. * * * As the title to the ward's estate was 
in him, and not in the guardian, the évidence of the trust in the 
securities in question would properly be in the form which was 
actually adopted, of an assignment to the ward himself, rather than 
a déclaration of the trust upon which the guardian should continue 
to hold it for the ward's beneflt. * * * He would naturally keep 
thèse assignments, like other property of the ward, until he should 
account for them in the probate court. His retaining possession of 
the instruments of assignment was, therefore, in perfect accordance 
with the nature of his trust." Further than this it was plainly un- 
necessary to go, though it is doubtless true, as the court proceeded to 
say, that "when an instrument of conveyance is sealed and delivered, 
with an intention on the part of the grantor that it should operate 
immediately, and there i3 nothing to qualify the delivery but keeping 
the deed in the hands of the grantor, it is a valid and effectuai deed, 
in law and equity"; but for the remainder of the proposition, "and 
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exécution of the deed in the présence of an attesting witness is suf- 
ûcient évidence from which to infer a delivery," so broadly as stated, 
we hâve been able to find no justification in the cases cited, and can- 
not think it sound in principle. It is équivalent to saying that a 
deed formally executed and witnessed, but never out of the posses- 
sion and manual control of the grantor, may be presmned to hâve 
been delivered. Where in addition there is proof of a contract, 
duty, or trust which the grantor intended to perform, the conclusion 
may follow; but not legitimately, as we conceive, when there is no 
considération, and the transaction is, or would be if carried out, 
purely voluntary. 

The exact point of dispute is whether Mrs. Famsworth, when she 
placed or left the assignment in the possession of Green, intended 
then and thereby to part with control over the instrument. Upon 
that point the burden of proof was with the plaintiff, the défendant 
in error. It was a question not of gênerai but of spécifie intention, 
connected with the act of depositing the assignment with Green, and 
provable, in the absence of direct or positive évidence, only by cir- 
cumstances connected with that act. If the intention was that the 
assignment should be delivered to the assignée after her death, if 
meanwhile she should not direct otherwise, then, confessedly, the in- 
strument was not delivered; but such an intention would be in en- 
tire harmony with the terms of the instrument, with the fact that 
the property represented in the note came from her husband, by 
■whom she had no children, that the assignée was her busband's 
favorite brother and was in need, and that she had said to and in the 
hearing of witnesses that he might be better off after her death. 
None of thèse or of like circumstances tended to show that at the 
time of signing, acknowledging, and placing the instrument in Green's 
possession she intended to deprive herself of the right to change her 
purpose, and the court erred in permitting the jury to consider them 
as bearing upon that question. They tended, at most, to show 
Mrs. Famsworth's motive, — a motive, however, just as consistent 
with her continued control over the instrument as with an intention 
to make an immédiate and absolute delivery. It is equally clear that 
the circumstances mentioned aiïord no proof whatever that the in- 
dorsements in the handwriting of Green upon the envelope in which 
the note, mortgage, and assignment were kept were placed there 
simultaneously and at the time when the assignment was subscribed 
by Mrs. Famsworth, or at any time by her direction or with her 
knowledge. The indorsements were therefore improperly admitted 
in évidence. 

The court also erred in instructing the jury that upon the intro- 
duction in évidence of the assignment, duly acknowledged and at- 
tested, the burden of proof in respect to delivery shifted to the de- 
fendant. Technically speaking, the burden of proof does not shift, 
though the necessity for further évidence may often shift from one 
side to the other. Powers v. Eussell, 13 Pick. 69; Fay v. Burditt, 
81 Ind. 433. The error was material in this case, because it was be- 
yond question that the plaintiff did not acquire possession of the as- 
signment until after Mrs. Farnsworth's death, so that the plaintifiPs 
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possession and ability to ofEer it in évidence were of no significance 
whatever upon the question of delivery. 

The plaintiflf in error offered to prove on the trial the déclaration 
of Green, a few days after the death of Mrs. Farnsworth, to the effect 
that he recognized her right to hâve the papers at any time she should 
call upon him for them. This évidence was objected to, and, as vi'e 
think, properly rejected. But the same inference is clearly deducible 
from the relations between Mrs. Farnsworth and Green, as shown by 
the undisputed testimony. He was her agent and depositary, and 
while the papers were in his custody she had control of them. 

The doctrine applicable to a case like this was, we think, clearly 
laid down by the United States suprême court in Basket v. Hassell, 
107 U. S. 602, 2 Sup. Ct. 415, 27 L. Ed. 500, where the court, by Mr. 
Justice Matthews, said: 

"The point which is made clear by tliis review of the décisions on the 
subject is, as we thinli, that the instrument or document must be the évidence 
of a subsisting obligation, and be delivered to the donee, so as to vest him 
With an équitable title to the fund It represents, and to devest the donor of 
âll présent control and dominion over it, absolutely and irrevoeably, in case 
of a gift inter vivos, but upon the recognized conditions subséquent in case 
of a gift mortis causa, and that a delivery which does not eonfer upon the 
donee the présent right to reduce the fund into possession by enforcing the 
obligation according to its terms will not suiHce. A delivery, in terms, which 
confers upon the donee power to control the fund only after the death of the 
donor, when by the instrument itself It Is presently payable, is testamentary 
in character, and not good as a gift." 

After the évidence was in, the defendant's counsel requested an in- 
struction to flnd a verdict for the défendant, which request was re- 
fused, and exception duly taken. We are of opinion that the in- 
struction so asked should hâve been given, and that the évidence is 
not sufflcient to warrant a verdict for the plaintifE below. The judg- 
ment is reversed, and the cause remanded, with instructions to grant 
a new trial. 

GEOSSCUP, Circuit Judge, dissenting: 

Had the majority opinion conflned the reversai to the alleged error 
respecting the burden of proof , and its supposed shift from the plain- 
tiff below to the défendant below, I might hâve been able to concur. 
But the effect of the opinion is to dispose of the case flnally, not for 
this error, but because there is no sufiQcient proof justifying a verdict 
for the plaintiff below. This compels me to dissent. 

The law applicable to this case, as I concelve it, is expressed by 
Shaw, Ghief Justice, in Foster v. Mansfleld, 3 Metc. (Mass.) 414, as 
follows : "Whether, when a deed is executed, and not immediately de- 
livered to the grantee, but handed to a stranger, to be delivered to the 
grantee at a future time, it is to be considered as the deed of the 
grantor presently, or as an escrow, is often matter of some doubt; and 
it will generally dépend rather on the words used and the purposea ex- 
pressed, than upon the name which the parties give to the instrument. 
Where the future delivery is to dépend upon the payment of money, 
or the performance of some other condition, it will be deemed an 
escrow. Where it is merely to await the lapse of time, or the hap- 
pening of some contingency, and not the performance of any condi- 
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tion, ît will be deemed the grantor's deed presently"; and by the 
Suprême Court of Indiana in Stout v. Rayl, 45 N. E. 517, as follows: 
"An eminent author correctly and clearly states the law thus: 
'Where a grantor exécutes a deed, and delivers it to a third person, 
to hold until the death of the grantor, the latter parting with ail 
dominion over it, and reserving no right to recall the deed or aller 
its provisions, it seems to be settled by the weight of authority that 
the delivery is effectuai, and the grantee, on the death of the grantor, 
Bucceeds to the title. A delivery of this kind may be considered, in 
effect, an escrow, but differs from that in the fact that a delivery in 
escrow is dépendent upon the performance of some event, and not 
upon the lapse of time' " ; and again by the Suprême Court of Massa- 
chusetts, through Gray, Chief Justice, in Moore v. Hazleton, 9 Allen, 
106, as follows: '*When an instrument of conveyance is sealed and 
delivered, with an intention on the part of the grantor that it should 
operate immediately, and there is nothing to qualify the delivery but 
keeping the deed in the hands of the grantor, it is a valid and effec- 
tuai deed, in law and equity; and exécution of the deed in the prés- 
ence of an attesting witness is suflScient évidence from which to infer 
a delivery." 

It will thus be seen that the question is one purely of intention; 
and intention is the state of mind with which an act is performed. 
What was Mrs. Farnsworth's state of mind with respect to the as- 
signment? If it was that the note and mortgage should become, 
presently, the property of the assignée, she had no power thereafter 
to recall it, whatever might hâve been her change of mind. If other- 
wise, the assignment could not take eflfect, except as a testamentary 
devise. 

This question of intention — her state of mind at the time the act 
was performed— is one of fact, and is to be solved, like other ques- 
tions of fact, not provable by direct testimony, by resort to everj 
character of circumstance that fairly and reasonably aids in disclos- 
ing what her mind, at the time, was. At the time the action was 
brought the assigner was dead, the assignée was dead, and the inter- 
mediary was dead. No one was left to speak, directly, out of the 
memory that clothed the transactions. Resort was necessarily had 
to circumstances — the only witness left to point out the way to the 
truth. 

Thèse may be marshalled in favor of the plaintiff below as follows : 

The fact that the assignment was not contingent, but was abso- 
lute in its terms to the assignée, his heirs, execùtors, and assigns; 
the fact that the deposit of the assignment was not disturbed by 
Mrs. Farnsworth after her return from the south in April, 1895, 
until the next October, although during that period she lived within 
a block and a half of Green's office; the fact that the assignment 
was enclosed in an envelope separate from the other papers in the 
possession of Green; the fact that this envelope contained an en- 
dorsement to the effect that it was to be delivered, in case of Mrs. 
Farnsworth's death, to James H. Farnsworth, or his heirs; the fact 
that Mrs. Farnsworth and her deceased husband were without chil- 
dren, she being possessed of property in her own right, the note and 
106 F.— 3 
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mortgage having been his separate property; the fact tliat the as- 
signée was Mrs. Farnsworth's husband's favorite brother, and that 
this assignment was essential to carry the property to him, other- 
wise it would go to her next of kin; the fact that, previous to the 
assignment, statements were made by her to the effect that, after her 
death, this brother would be better off ; and the fact that the assign- 
ment was handed by Green, while living, not to the beneflciaries 
under the Will, but to the représentative of James H. Farnsworth. 

On behalf of the défendant below, the circumstances proven may 
be marshalled as follows: 

That the assignment was not immediately delivered into the hands 
of the assignée who was then living; that Green was Mrs. Farns- 
worth's agent in other business transactions, and had custody of 
some of her other papers; that in October, 1895, a few days before 
her death, there was paid in upon the note and mortgage the interest 
for the preceding year which was credited by Green, and in Novem- 
ber foUowing sent to Mrs. Farnsworth; that Mrs. Farnsworth, short- 
ly before her death, made a will bequeathing the note and mortgage 
in question to others. 

It seems clear to me, from this summary of circumstances pro 
and con, that there is a wide margin for honest différences as to 
the intent of Mrs. Farnsworth. It is to be noted that no interest 
fell due, or was paid in the interval between the assignment and 
the time when, just before her death, she asked that the interest be 
remitted to her. Her change of mind, under the influence of the 
people who finally became the beneflciaries of her Will, may account 
for this last request, and thus leave it without much evidential co- 
gency respecting her state of mind at the time the assignment was 
deposited with Green. It is to be noted, too, — as bearing upon the 
fact that the assignment was not immediately delivered into the 
hands of the assignée — ^that the assignée resided at a great distance, 
and was in somewhat embarrassed flnancial circumstances. It fre- 
quently happens, as the reported cases abundantly show, that, for 
reasons known only to the giver, a gift inter vives is made to take 
effect in the future. 

We hâve hère, then, as I think, the case of a formai assignment 
of the note and mortgage, perfected as a gift inter vivos, except as 
to the intent with which it was deposited with Green; and accom- 
panied by ail the accessible circumstances, some of them tending to 
show that the delivery was meant to be in pressenti, others that it 
was meant to be in the nature of a testamentary devise, but none of 
them, either separately or cumulatively, rising to the conclusiveness 
of a presumption of law, one way or the other. Such a question — 
the state of mind of a deceased person — dépendent, as it is, for its 
solution upon footprints thus picked out from the pathways trod by 
thèse dead people, should, above ail others, be submitted to the judg- 
ment of a jury. It is, at any rate, not fairly solvable, under the cir- 
cumstances presented, as a matter of law. 
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BEENT V. THORNTON et al. 

(Circuit Court of Appeals, Fifth Circuit January 8, 1901.) 

No. 976. 

1. Damages— Evidence— Illégal Skizure or Tua 

On tiie question of damages for .seizure and détention of a tag by a 
coUector of customs, it being aliowed during the period of its détention 
to do work; only wlthln ttie barbor, testimony of a witness tbat he was 
pretty sure tbere were lots of opportuaitiea during tbat time to do out- 
side work, and tbat after its release, when it could do outside work. its 
average eamings were a certain amount more per day, is objectionable 
as spéculative and contingent; as is also testimony tbat it and three 
otber boats had an agreement to vrork jointly in pulling ofC vessels tbat 
went aground, and during tbat time tbe otber boats puUed ofC a vessel, 
receivlng $1,500 tberefor, and, If it bad net been detained, it would bave 
received a quarter thereof. 

3. Interest— On Damages. 

Tbe question of allowance of interest on damages for tort Is for the 
jury. Tbey sbould not be direeted to allow it. 

In Error to the Circuit Court of the United States for the Northern 
District of Florida. 

H. H. Tbornton and Ben De Eoeheblave, tbe défendants In error, brought 
thelr action against D. G. Brent, tbe plaintifC In error, to recover of bim 
damages for tbe alleged wrongful seizure and détention of tbe steam tug 
Monarcb, of wbicb tbey were the owners. It is unnecessary to recite tbe 
counts of the déclaration. Tbe plaintiff in error, wbo was tbe défendant in 
tbe court below, was, on Aprll 5, 1897, coUector of customs of the port of 
Pensacola. On tbat date the tug Monarcb arrlved In that port, and, acting 
under instructions from tbe secretary of the treasury, the plalntiff in error 
seized tbe papers of the tug, and put a custom-bouse offlcer on board; tbe 
ground for thls action being that the papers were illégal, or at least irregu- 
lar, by reason of the want of a correct représentation as to tbe ownersbip 
of tbe boat wben the papers were Issued. Thls alleged defect was corrected 
by the défendants In error, but the plaintlff In error contlnued still to bold 
the tug, and refused to deliver the papers, and detained the tug idle at the 
wharf in Pensacola Harbor until April 20, 1897, when an agreement was 
made between tbe plaintlff In error and the défendants In error, by whlch 
tbe Monarcb was aliowed to work Inside of Pensacola Harbor, witb tbe un- 
derstanding tbat a custom-bouse offlcer was to remain on board; and the 
expenses of tbis offlcer, amounting to three dollars per day and board, were 
to be paid by tbe défendants in error. If required to do so. Tbey were re- 
qulred to pay tbe three dollars per day salary for the custom-bouse offlcer, 
and also to board bim during the time at a cost of fifty cents to one dollar 
a day. Upon tbe making of thls agreement the Monarcb went to work, 
under a charter wlth Rittenhouse & Moore, towing and dredging inside 
Pensacola Harbor, by the terms of whlch ber net eamings were about $50 
a day. Sbe continued to work under thls charter up to May 22, 1897. The 
Monarcb was of tbe value of $20,000, and at the time of tbe trial was at 
work under contract at Tampa, Fia., making net eamings of $45 a day. 
The case came to trial on May 16, 1900, whlch resulted in the following ver- 
dict: "We, the jury, find for the plaintlff, and assess the damages at $1,617.39 
and $388.17 interest," — upon whlch the court entered Judgment as foUows: 
"Wbereupon It Is eonsidered, ordered, and adjudged by the court that the 
plaintifEs, H. H. Thomton and Ben De Eoeheblave, bave and recover of and 
from tbe défendant, D. G. Brent, the sum of sixteen hundred and seventeen 
dollars and tbirty-nlne cents ($1,617.39) as damages, and tbe further sum 
of tbree hundred and eighty-eight dollars and seventeen cents ($388.17) as 
Interest, and the further sum of tbirty-six dollars and twenty cents ($36.20) 
as tbe taxable costs herein." Tbe assignment of errors embraces seven spec- 
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Iflcations, only three of whlch are noticed in the opinion; namely, the fourth, 
flfth, and sixth, which are as follows: "(4) The refusai of the court to strike 
out from the évidence of H. H. Thornton and exclude from the jury the 
testimony of said Thornton tending to prove that plaintiffs, if permitted by 
défendant, could hâve earned with the tug Monarch the snm of $375 by 
assisting in pulling off the Eusslan ship Pandion, tlien aground on Pensacola 
bar. (5) The refusai of the court to strilie from the évidence of H. H. Thorn- 
ton and exclude from the jury the testimony of said Thornton tending to 
prove that the tug Monarch could hâve averaged $12.33 more per day in 
earnings if said boat had been permitted to worii outside Pensacola Harbor. 
(6) The court erred in charging the jury as follows, to wit: That upon the 
amount of damages you flnd for the plaintifC you will allow three years' 
Interest thereon, at 8 per cent, per annxuii.' " 

W. W. Howe and John Eagan, for plaintifl in error. 

W. A. & A. 0. Blount, for défendant in error. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

McCOEMICK, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

The fourth, flfth, and sixth errors assigned are well taken. The 
testimony of the défendant in error H. H. Thornton, which the plain- 
tiff in error moved to hâve stricken out on the trial in the court be- 
low, was as follows: 

"While the Monarch was tied up at the wharf by orders of the défendant 
below, she had an opportunlty to engage, wlth three other tugs, in pulling 
off the Bussian ship Pandion, whlch went aground on Pensacola bar. Four 
tug boats, ineludlng the Monarch, of the harbor of Pensacola, had an agree- 
ment to worlî jointly on every ship .that went aground, and divide the profits. 
One boat could not do the worii. When the ship went ashore at the time 
mentioned, witness was asked to hâve the Monarch assist in getting her off, 
and he requested permission of the défendant, and was refused. She went 
ashore, and the work was performed while the Monarch was tied up by the 
défendant. The amount paid for the service was $1,500, and the Monarch 
would hâve earned, by performing her share of the service, $375. This would 
hâve been in addition to the amounts which witness testified would hâve 
been earned by the Monarch while tied up." 

Upon cross-examination the witness testified that he did not know 
the terms of the contract, nor whether payment depended on suc- 
ceeding in pulling the vessel off, but that Bob Hyer made the con- 
tract, and witness thinks it was he who said, "We want you to go 
down, and get her off," and told witness that the price was |1,500; 
that witness knows the vessel was puUed off. In pulling vessels off 
the bar towboats hâve to wait for high tides sometimes 12 hours 
and sometimes 24 hours, as tides do not run regular. Witness has 
known vessels pulled off the bar when it took several days to do it, 
and a good deal of work. When doing this kind of work the tu^- 
boat pays ail of its own expenses, and whatever the expenses would 
hâve been would hâve had to be paid out of the |375, as that was the 
gross sum the Monarch would hâve received. Upon redirect exam- 
ination the witness testified that the work was aetually done by 
the three other tugboats, and the amount aetually paid, and that 
the Monarch, if she had not been detained by défendant, would hâve 
got |375, which she did not get. This testimony the plaintifl in error 
moved to strike out on the ground that it was uncertain and spécu- 
lative; that the $375 which it was claimed that the Monarch would 
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have earned by assisting in puUing ofiE such vessel was uncertain, 
and spéculative, and too remote. The same witness f urther testifled : 

"That on April 20, 1897, to May 22, 1897, the Monarch worked inside Pensa- 
cola Harbor under charter party with Kittenhouse & Moore, and durlng said 
perlod of time a custom-house ofBcer was stationed on board, and the tug 
■was net permitted to work outside the harbor during said time; that by 
arrangement with the charterer which witness had the Monarch could hâve 
worlied outside by securing another boat to do this inside work; that wit- 
ness was pretty sure that there were lots of opportunities during said time 
to do outside work; that after the Monarch was released, and np to October, 
1898, witness had the same arrangement with Moore, and during said period 
did much work outside, and such work Is included in the statement of profits 
during that period, and that the average earnings for Inside and outside work 
together was $12.33 per day more than for inside work alone." 

Tliis testimony relating to the f 12.33 per day as excess of outside 
earnings of said boat the défendant moved to strike out, for the rea- 
son that the évidence showed that the Monarch was engaged and 
employed under charter for inside work, and did not show any 
opportunity to do outside work. In our opinion, the trial court 
erred in overruling the motions to strike out the foregoing testimony, 
Counsel for the défendants in error insist that, even if the testi- 
mony is subject to valid objections, the grounds stated in the motions 
to strike out are not suflicient to support those motions; and he 
makes an ingénions argument in presenting this contention. Opin- 
ion testimony as to the probability of employment, and the amount 
of the earnings if employed, is too spéculative and contingent to 
be the foundation of any rule of damages. The language of Mr. Jus- 
tice Nelson in the case of The B. L. Maybey, 4 Blatchf. 440, Fed. 
Cas. No. 11,871, is very pertinent to the case before us. He says: 

"It is, at best, but conjecture. The true question within the case of 
Williamson v. Barrett, 13 How. 101, 112, 14 L. Ed. 68, was, what could the 
tug bave been chartered for per day in the business of towing, regard being 
had to the market price in the city of New York? This would hâve brought 
the question down to some degree of certainty, and afforded ground for an 
intelligible allowance, or not, of the loss which the llbelant had actually 
sustalned by the delay during the repairs." 

In this case the tug was under charter for the performance oi 
work inside the harbor during the most of the period covered by 
the claim for damages. The other testimony in the case shows that 
at the time of the trial she was under charter in another port in 
Florida at a price that netted the owners less than they received 
under the charter to Kittenhouse & Moore while the inspecter was 
on board. The witness says that by getting some other boat to do 
the work that his tug was doing for Kittenhouse & Moore he could 
hâve used his tug outside as opportunity ofïered, and tliat he was 
certain that many opportunities offered during that time that he 
could hâve availed of if his tug had been free to work outside. This 
is a gênerai statement, gives no spécification of any opportunity that 
actually did offer, and brings his testimony fully within the criti- 
cism of Mr. Justice Nelson in The R. L. Maybey Case. 

The testimony with référence to the |375 which the witness claima 
his tug could hâve earned in assisting to pull off the Russian ship 
Pandion, is not quite as objectionable as the other. But it is a differ- 
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ence in degree, and not in kind. The éléments of uncertainty and 
tke spéculative features are there, though not quite so prominent. 
Cases do arise in which it is proper to show that the parties were 
prevented from rendering service which they were under contract 
to perform or to be allowed to do, and for the doing of which it was 
in the contemplation of the parties that they would earn and receive 
a profit. But this case does not fall within that class. 

On the trial of the case, the judge instructed the jury "that upon 
the amount of damages you find for the plaintiff you will allow three 
years' interest thereon at 8 per cent, per annum." In Lincoln v. 
Claflin, 74 U. S., on page 139, 19 L. Ed. 109, it is said: 

"Interest Is not allowaWe as a matter of law, except în cases of contract, 
or the unlawful détention of money. In cases of tort its allowance as dam- 
ages rests In the discrétion of the jury." 

The matter thus being in the discrétion of the jury, if they had, 
under a proper instruction, returned the verdict in the terms in which 
it was rendered in this case, it would not hâve been subject to ob- 
jection, because the two sums added together would hâve shown 
distinctly the damage found by the jury. But the matter of interest 
should hâve been left to the discrétion of the jury. They might 
hâve been charged that they could take into considération the time 
intervening from the commission of the tort to the rendering of their 
verdict, if, in their judgment, the circumstances of the case so re- 
quired. It was one élément of damage that they had a right to con- 
sider, and it was their province to consider it, and to pass upon it, 
and was not the province of the court to décide, as matter of law, 
that the party was entitled to interest on the amount the jury should 
find they were damaged by the détention of their boat. It was sub- 
mitted by counsel for the défendants in error that, if this were the 
only error committed by the judge, the judgment could be corrected 
by a remittitur. That is true, but, as the other errors require that 
the judgment should be reversed, and it is impossible for the court 
to détermine what part of the principal damages found by the jury 
were given on the testimony which should hâve been excluded, the 
error of the court in admitting that testimony cannot be cured by a 
remittitur. It is therefore ordered that the judgment of the circuit 
court be reversed, and the cause remanded, with direction to award 
the défendant therein a new trial. 



LOWRY et al. v. TILB, MANTEL & GEATE ASS'N OF CALIFOKNIA et al. 

(Circuit Court, N. D. Callfornia. December 26, 1900.) 

No. 12,698. 

Monopolies— Anti-Trust Aot— Combination in Rkstraint op Interstatb 
Commerce. 

The Tile, Mantel & Grate Association of Callfornia was organized for 
the purpose, as declared in Its constitution and the preamble thereto, of 
tiniting "ail acceptable dealers" in tiles, flreplaee flxtures, and mantels in 
San Francisco and viclnlty (within a radius of 200 miles), and ail Ameri- 
can manufacturers of tiles and fireplace fixtures. Its constitution and by- 
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laws provlded that Its active members should consist of dealers In such 
articles in San Francisco and vicinity, carrying a stock of a stated value, 
who should be elected to membership, eaeli of wliom should pay an en- 
trance fee and annual dues, and the nonresldent members sbould embrace 
ail manutacturers throughout the TJnited States who signed the constitu- 
tion and paid the entrance fee. They provided that no dealer and active 
member should purchase from any manufacturer or his agent who was 
not a member of the association, nor sell any unset tiles to any person 
not a member for less than the list priée, and that no manufacturer 
who was a member should sell his products to any dealer who was not a 
member. Held, that such association was illégal and in violation of sec- 
tions 1 and 2 of the anti-trust act of July 2, 1890, belng a combination in 
restreint of trade and commerce among the states, by imposing a tax on 
such commerce between its members, to the estent of the membership 
fées and dues, and an attempt to monopolize a part of the trade in^the 
articles named between the manufacturers in other states and the dealers 
In San Francisco, which. In opération, did efCect such monopoly, and that 
under section 7 of such act such association and Its members were llable 
in treble damages to a dealer, not a member of the combination, whose 
business was Injured thereby. 

Action at Law to Recover Treble Damages under the Anti-Trust 
Act. 

Campbell & Metson, for plaintiïïs. 

Walter H. Linforth and P. P. Dunne, for défendants. 

MOREOW, Circuit Judge (charging jury). This is an action at 
law brought to recover damages alleged to bave been sustained by tbe 
plaintiffs by reason of injury to their business as dealers in tiles and 
flreplace fixtures, caused by the formîng of an association by the de- 
fendants as dealers in such articles,. and which association, the plain- 
tiffs claim, is within the prohibitory provisions of the act of congress 
of July 2, 1890, commonly known as the "Sherman Anti-Trust Act." 
That act provides, among other things, as follows: 

"Section 1. Every contract, combination In the form of trust or otherwise, 
or conspiracy, in restralnt of trade or commerce among the several states or 
with foreign nations, is hereby declared to be illégal. * * • 

"Sec. 2. Every person who shall monopolize or attempt to monopolize or 
combine or conspire with any other person or persons to monopolize any part 
of the trade or commerce among the several states or foreign nations, shall 
be deemed guilty of a misdemeanor. * ♦ *" 

"Sec. 7. Any person who shall be injured in his business or property by any 
other person or corporation by reason of anything f orbidden or declared to be 
unlawful by this act, may sue therefor in any circuit court of the United States 
In the district in which the défendant résides or is found, without respect to 
the amount In controversy, and shall recover three-fold the damages by him 
sustained, and the costs of suit, including a reasonable attorney's fee." 

You will observe that the things forbidden and declared to be un- 
lawful by the act are: First, every contract, combination in the 
form of trust or otherwise, or conspiracy in restraint of trade or 
commerce among the several states; and, second, the act of monop- 
olizing, or attempting to monopolize, or combining or conspiring to 
monopolize, any part of the trade or commerce among the several 
states. The charge against the défendants, under thèse prohibi- 
tions, is the organization of an association called the Tile, Mantel 
& Grate Association of California, under an agreement and combina- 
tion in restraint of trade and commerce. The printed document 
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introduced in évidence, and entitled, "The Constitution and By-Laws 
o£ the Tile, Mantel & Grate Association of California," shows that 
this association was organized on July 7, 1898, and that the consti- 
tution and by-laws were adopted on July 14, 1898. Under the title 
of "Preamble and Kesolutions" the objects of the association are 
declared to be "to unité ail acceptable dealers in tiles, flreplace 
flxtures, and mantels in San Francisco and vicinity (within a radius 
of two hundred miles), and ail American manufacturers of tiles, and, 
by fréquent interchange of ideas, advance the interests and promote 
the mutual welfare of its members." Article 1 of the constitution 
provides as follows concerning membership in the association: 

"Section 1. Any indlvidual, corporation, or firm engagea or contemplating 
engaging in the tile, mantel, and grate business In San Francisco, or within a 
radius of two hundred miles thereof (not manufacturers), having an establlshed 
business, and carrying not less than $3,000 worth of stock, and having been 
proposed by a member In good standing, and elected, shall, after having signed 
the constitution and by-laws governlng said association, and upon the payment 
of an entrance fee as hereinafter provided, enjoy ail the privilèges of member- 
ship. 

"Sec. 2. Ail assoclated and indlvidual manufacturers of tiles and flreplace 
flxtures through the United States may become nonresldent members of this 
association upon the payment of an entrance fee as hereinafter provided, and 
after having signed the constitution and by-laws governlng said association." 

Article 2 provides as follows concerning fées and dues: 

"Section 1. The initiation fee of this association shall be, for active members 
twenty-five dollars, and for non-resldent members ten dollars, whlch amounts 
must aceompany each application for membership. 

"Sec. 2. Each active member of the association shall pay ten dollars per 
year as dues, payable In advance on the thlrd Monday in August of each 
year. No dues shall be chargea against nonresldent members." 

Article 6 makes provision for amendments to the constitution, as 
follows : 

"Ail proposed altérations or amendments to this constitution shall be sub- 
mltted in wrltlng at a regular meeting, and no action thereon shall be taken 
untll the next succeeding regular meeting. Due notice of such altérations or 
amendments shall be mailed to each member at least one week prior to the 
meeting at whlch action Is to be taken thereon, and such altérations or amend- 
ments must recelve the approval of two-thirds of the active members of the 
association." 

The document introduced in évidence as the constitution and by- 
laws of the association contains the provisions which hâve been 
quoted, and there is no évidence in the document itself of any amend- 
ment thereof. But there is testimony to the effect that that part 
of article 1 of the constitution limiting the qualification of member- 
ship to those persons engaged in the tile, mantel, and grate business 
in San Francisco, having an established business, and carrying not 
less than |3,000 worth of stock, bas not been enforced, as to the re- 
quirement that the member shall hâve a stock of goods of the value 
of $3,000. There is also testimony to the effect that the provision 
of article 2 relating to the fées and dues, and flxing the initiation fee 
for active members at $25, has been changed to provide that the 
initiation fee for such membership shall be $10. 

The real purpose and object of the association appears to be de- 
clared in sections 7 and 8 of the by-laws. Section 7 provides that : 
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"No dealer and active member of tWs association shall purchase dlrectly 
or indlrectly any tile or flreplace flxtures from any manufacturer, or résident 
or traveling agent of any manufacturer, net a member of tliis association, 
neltlier sliall tliey sell or dispose of, directly or indirectly, any unset tile for 
less tlian list priées to any person or persons not a member of this associa- 
tion, under penalty of expulsion from the association." 

Section 8 provides as follows: 

"Manufacturers of tile or flreplace flxtures, or résident or traveling agents 
of manufacturers, selling or disposing, dlrectly or indirectly, their products 
or wares to any person or persons not members of the Tile, Mantel & Qrate 
Association of Califomia, shall forfeit their membershSp in the association." 

The uncontroverted évidence in this case shows that the active 
members of the association consist of a number of dealers in tiles, 
mantels, and grates in San Francisco, and that they are not manu- 
facturers of any of thèse articles; that the nonresident members 
of the association consist of a number of manufacturers of tiles and 
flreplace flxtures situated in différent parts of the United States 
outside of California. The plaintiffs were not members of the asso- 
ciation, and hâve not been at any time during its existence. Is it 
the apparent purpose and the natural and direct conséquence of this 
provision of the constitution and by-laws of the Title, Mantel & 
Grate Association to restrain trade and commerce betvpeen the deal- 
ers in tiles, mantels, and grates in San Francisco and the manu- 
facturers of such articles in the Eastern States? Or do thèse pro- 
visions operate in such a way that the members of the association 
hâve monopolized or hâve attempted to monopolize any part of the 
trade or commerce in thèse commodities between the manufacturers 
in the East and the dealers in San Francisco? The purpose of the 
organization, as declared in the preamble and in section 2 of article 
1 of the constitution, was to embrace "ail American manufacturers" 
of tiles and flreplace flxtures, as nonresident members, and the "ac- 
ceptable dealers" in tiles, flreplace flxtures, and mantels in San 
Francisco and vicinity (within a radius of 200 miles) as the active 
résident members. It does not appear that the declared purpose of 
the association has actually been accomplished, in the completeness 
of its membership. Not ail American manufacturers of tiles and 
flreplace flxtures bave become nonresident members. Whether ail 
"acceptable dealers" in San Francisco hâve become members is not 
entirely clear, nor is it certain what constitutes an "acceptable mem- 
ber." But the natural effect and necessary conséquence of the agree- 
ment and combination, se far as completed and actually enforced, 
is to limit the San Francisco dealer who is a niiember of the associa- 
tion in his purchase of tiles and flreplace flxtures to those manu- 
facturers in the United States vs'ho are nonresident members of the 
association. The San Francisco dealer who has become a member 
of this association cannot purchase tiles and flreplace flxtures from 
any outside manufacturer except under penalty of forfeiting his mem- 
bership in the association, and the manufacturer belonging to the 
association as a nonresident member cannot sell to any dealer in 
San Francisco who is not a member of the association, except under 
the same penalty of forfeiture of membership. If ail the manu- 
facturers of tiles and flreplace flxtures in the United States should 
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become members of the association, then no dealer in tiles or fire- 
place fixtures not a member of the association could carry on his busi- 
ness in San Francisco, because there would be no manufacturer of 
tliose articles from whom he could purchase the goods; and as he 
could not purchase from another dealer in San Francisco who, as a 
member of the association, is entitled to buy from the Eastem manu- 
facturer, except at list prices for unset tiles, he could not compete 
with other dealers, thèse list prices being so high. He would thus 
be practically debarred from continuing his business. On the other 
hand, if ail the dealers in San Francisco should prove to be "ac- 
ceptable members" of the association, and not ail the manufacturers 
of tiles and fireplace fixtures in the United States should become non- 
resident members, such manufacturers remaining out of the organiza- 
tion would be deprived of ail customers in San Francisco, because no 
dealer in San Francisco could purchase tiles from such a manufac- 
turer except under penalty of forfeiture of his membership in the 
association. In other words, the Eastern manufacturer who becomes 
a member of this association is restricted in his selling market to 
members of the association in San Francisco, and the San Francisco 
dealer who is a member of the association is restricted in his pur- 
chasing market to manufacturera who are members of the association. 
But this is not ail. Kie Eastem manufacturer who is not a mem- 
ber of the association is also restricted in his selling market to the 
dealers in San Francisco who are not members of the association, 
and the dealers in San Francisco who are not members of the associa- 
tion are also restricted in their purchasing market to those manu- 
facturers who are not members of the association. It will be said, 
however, that ail manufacturers of tiles and flreplace fixtures in the 
United States may become members of the association. But upon 
what terms? The manufacturer must apply for and obtain member- 
ship in the association, and pay a fee of $10, and, in order that the 
San Francisco dealer may hâve the privilège of purchasing tiles and 
flreplace fixtures from the manufacturers who are members of the 
association, he must flrst prove himself to be an "acceptable member" 
to the other members of the association; and, if he finds himself to 
be an "acceptable member," he must pay a fee of |10, and thereafter 
must continue to pay annual dues in the sum of flO. 

It bas been held that an ordinance of a municipal corporation re- 
quiring persons or firms soliciting orders on behalf of manufactur- 
ers of goods to take out a license and pay a tax is an exercise of the 
taxing power, and, when enforced against a person or flrm soliciting 
orders for a manufacturer of goods in another state, it imposes a 
tax upon and is a régulation of Interstate commerce, in violation of 
the provisions of the constitution of the United States. 

In Robbins v. Taxing Dist, 120 U. S. 489, 7 Sup. Ct. 592, 30 L. Ed. 
694, a statute of Tennessee declared that ail drummers and ail per- 
sons not having a regularly licensed house of business in the taxing 
district, offering for sale or selling goods therein by sample, should 
be required to pay to the county trustée the sum of $10 per week, or 
|25 per month, for such privilège. Kobbins was engagea in solicit- 
ing in the city of Memphis, Tenn., the sale of goods for a Cincinnati 
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firm, exhibiting samples for the purpose of securing orders for the 
goods. He had no license, and was prosecuted and convicted for a 
violation of the statute. The statute made no discrimination be- 
tween those who represented business houses ont of the state and 
those who represented like houses within the state. There was, 
therefore, no élément of discrimination in the case. But, notwith- 
standing this equality of the tax upon ail dealers, the conviction was 
set aside by the suprême court of the United States on the ground 
that, whatever the state might see fit to enact with référence to a 
license tax upon those who acted as drummers for houses within the 
state, it could not impose upon those who acted as drummers for 
houses outside of the state any burden by way of a license tax, for 
the reason that such persons were engaged in Interstate commerce, 
which must be left free from any restrictions or impositions what- 
ever. Negotiations in the conduct of interstate commerce could not 
be taxed by the state, or by a municipal corporation under its au- 
thority. , 

In Corson v. Maryland, 120 U. S. 502, 7 Sup. Ct. 655, 30 L. Ed. 
699, the same question arose with respect to a provision of the Code 
of Maryland, and the same doctrine declared as in the preceding 
case. 

In Asher v. Texas, 128 U. S. 129, 9 Sup. Ct. 1, 32 L. Ed. 368, a 
statute of the state of Texas required any commercial traveler, 
drummer, salesman, or solicitor of trade, by sample or otherwise, to 
pay an annual occupation tax of |35. This statute was declared to 
be unconstitutional, and the case of Eobbins v. Taxing Dist was 
expressly affirmed, to meet the vigorous assault made by the court 
of appeals of Texas upon the doctrine of that case. 

In Stoutenburgh v. Hennick, 129 U. S. 141, 9 Sup. Ct. 256, 32 L. 
Ed. 637, an agent of a firm doing business in the city of Baltimore 
solicited orders in the District of Columbia without having taken 
out a license there as required by an act of the législative assembly 
of that District. The suprême court held that this law was invalid, 
as construed to include the business of an agent soliciting orders for 
a business house located outside the District. 

In Brennan v. City of Titusville, 153 U. S. 289, 14 Sup. Ct. 829, 
38 L. Ed. 719, an order of the city of Titusville provided "that ail 
persons canvassing or soliciting within said city orders for goods, 
books, paintings, wares or merchandise of any kind, or persons de- 
livering such articles under orders so obtained or solicited, shall be 
required to procure from the mayor a license to transact said busi- 
ness, and shall pay to the said treasurer therefor the following sums. 
according to the time for which said license shall be granted," etc. 
The facts of the case were thèse: One Shephard was a manufac- 
turer of picture frames and maker of portraits, residing in Chicago, 
in the state of Illinois, in which city he had his manufactory and 
place of business. The défendant, Brennan, was an ageïit of Shep- 
hard, employed by him to travel and solicit orders for said pictures 
and frames. Upon receiving orders for such goods, Brennan for- 
warded the same to Shephard, at Chicago, where the goods were 
made, and from there shipped to the purchasers, in Titusville, in the 
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state of Pennsylvanîa, by railroad, freight and express; and the prîce 
of the goods was collected and forwarded to Shephard, sometimes 
by the express company, and at other times by the agent of Shep- 
hard. Brennan was engaged in conducting the business in the man- 
ner stated at the time of his arrest, without having obtained a li- 
cense as required by the municipal ordinance. He was convicted, 
and sentenced to pay a fine of $25 and costs. From that judgment 
he appealed to the suprême court of the state, where the judgment 
was afQrmed; the court holding that the ordinance was enacted in 
the exercise of the police power of the state. City of Titusville v. 
Brennan, 143 Pa. St. 642, 22 Atl. 893, 14 L. R. A. 100. Brennan 
thereupon sued ont a writ of error to the suprême court of the Unit- 
ed States. The whole question was again reviewed by that court, 
and ail the previous cases in that court relating to the subject care- 
fuUy considered. The court declared that commerce between the 
citizens of the several states must be absolutely free from restraint. 
The court said: 

"It must be considered, in vlew of a long line of décisions, that it is settled 
that nothing which is a direct burden upon Interstate commerce can be Im- 
posed by the state without the assent of congress, and that the silence of con- 
gress in respect to any matter of Interstate commerce is équivalent to a décla- 
ration on its part that it should be absolutely free." 

In Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct 681, 34 L. Ed. 128, 
the suprême court held that a state statute prohibiting the sale of 
intoxicating liquors, except for certain purposes and under license 
from a county court, was unconstitutional and void when applied to 
a sale by an importer of liquors brought from another state in the 
original packages, because the opération of the law was répugnant 
to the power of congress to regulate commerce among the several 
states. The court, in passing upon the question, said : 

"The power vested In congress 'to regulate commerce with foreign nations 
and among the several states and with the Indian tribes' Is the power to 
prescribe the rule by whIch that commerce is to be governed, and Is a power 
complète in itself, aclinowledging no limitations other than those prescribed 
in the constitution. It Is co-extensive wIth the subject on whIch It acts, and 
cannot be stopped at the external boundary of a state, but must enter its inte- 
rior, and must be capable of authorizing the disposition of those articles which 
It Introduces, so that they may become mingled with the common mass of 
property within the terrltory entered." 

And further, to make this limitation on state authority over Inter- 
state commerce more clear, the court said: 

"It Is only after the importation is completed, and the property imported 
has mingled with and become a part of the gênerai property of the state, 
that its régulations can act upon it, except so far as may be necessary to in- 
sure safety In the disposition of the Import untll thus mingled." 

In the case of United States v. Coal Dealers' Ass'n (C. C.) 83 Fed. 
252, this court, referring to the case just quoted from, said: 

"If a law of a state regulating the sale of intoxicating liquors, so as to pro- 
hlbit their sale except for certain purposes and under license from a county 
court, Is unconstitutional and void when applied to a sale by an importer of 
liquors brought from another state in the original pacliages, because the law In 
that relation is In restraint of trade and commerce 'among the several states,' 
what shall be said of the constitution and by-laws of the Ooal Dealers' Asso- 
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dation, and the agreement of that association wlth the Wholesale dealers re- 
specting the sale of imported eoal in San Francisco under the anti-trust act? 
If one is in restralnt of commerce, Is not the other?" 

In United States v. Addyston Pipe & Steel Co., 29 C. C. A. 141, 
85 Fed. 271, 54 U. S. App. 723, 767, 46 L. R. A. 122, Judge Taft con- 
sidered the eflect of such state statutes in the same relation, and 
said: 

"If, then, the soliciting of orders for, and the sale of, goods In one state, 
to be delivered from another state, Is Interstate commerce In its strictest and 
hlghest sensé, — sueh that the states are excluded by the fédéral constitSition 
from a rlght to regulate or tax the same, — it seems clear that contracta In re- 
stralnt of such solicitatlons, negotiatlons, and sales are contracts in restraint 
of Interstate commerce." 

Thèse observations appear to the court to be applicable to the 
effect of the constitution and by-laws of the Tile, Mantel & Grate 
Association of Califomia involved in this case. If an ordinance of 
San Francisco imposing a tax of |10 upon a solicitor who should seek 
orders for tiles and flreplace flxtures for an Eastern manufacturer 
would be contrary to law, because a restriction upon Interstate com- 
merce, then a like fee and the conditions of membership imposed by 
this organization upon Eastern manufacturers for the privilège of 
selling to San Francisco dealers who are members of the association 
is also a restriction upon Interstate commerce, and would for the 
same reason be contrary to law. 

This brings us to the question as to the effect this organization had 
upon the priée of tiles in this market. Mr. W. B. Webster, the sec- 
retary and treasurer of the Tile, Mantel & Grate Association of Cal- 
ifomia, testifled as follows, on cross-examination: 

"Q. After the formation of the corporation, and the adoption of the list 
price of the American Tile Company by your association, that did ralse the 
priée of tile In this market, did It not? You can answer that easy. A. Yes, 
sir; it raised the price. The Eastern factories ralsed the prlce also on us. Q. 
The Eastern factories raised the price on you? A. Yes, sir; the prlce was 
raised twlce since that tlme on us; that is, not the list, but the discount fov 
orders. They are less to-day than they were at that tlme. Q. That Is, the 
factories from whom you buy? A. Yes, sir; and other factories that notified 
us of the raise. Q. Did you not state to your counsel that the price had been 
practically the same for the same character of goods by ail the factories? A. 
From the time of the soclety up to the présent tlme. Q. Before the formation 
of the soelety up to the présent time? A. No, sir. Q. You did not so state? 
A. I did not understand the question, If I did, because It is a known fact 
that the priées hâve been raised three or four times. Q. The priées, then, 
slnce this formation, hâve been ralsed? A. Yes, sir." 

As was said by the suprême court of the United States in Addy- 
ston Pipe & Steel Co. v. United States, 175 U. S. 246, 20 Sup. Ct. 96. 
44 L. Ed. 149: 

"Any comblnatlon among dealers In that klnd of commodities, which in its 
direct and immédiate effect forecloses ail compétition, and cnhances the pur- 
chase price for which such commodlty would otherwlse be delivered at its des- 
tination In another state, would be one In restralnt of trade or commeice 
among the states." 

Under thèse conditions, the dealing in tiles and flreplace flxtures 
between the manufacturing members of the association in the East 
and the dealers in San Francisco, also members of the association, 
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is in effect a monopoly of at least a part of the trade and commerce 
between California and the Eastern states in tliose articles; and this 
monopoly, excluding as it does the outside manufacturer and the out- 
side dealer, except upon conditions, is also in restraint of trade and 
commerce between the several states. The uncontroverted testimo- 
ny fully supports this practical opération of the agreement and 
combination, as disclosed by the constitution and by-laws of the as- 
sociation, in whatever light it may be considered. It follows, there- 
fore, that the court is caUed upon to instruct you that, under the law, 
the members of this organization hare, in violation of law, entered 
into a contract and combination in restraint of trade and commerce, 
and that they hâve attempted to monopolize and hâve monopolized a 
part of the trade and commerce between the manufacturers in the 
East and the dealers in San Francisco in the article of tiles. 

Under thèse instructions, there is lef t for your considération the sin- 
gle question of damages; and, under the provisions of the statut'e, 
if you flnd that the plaintififs hâve been injured in their business by 
reason of this unlawful combination and association of the défend- 
ants, you will flnd for the plaintiffs in such a sum as shall be équiv- 
alent to and represent the actual damages sustained by the plain- 
tiffs. It is for the court, in executing the provisions of the statute 
in entering judgment upon the verdict (if you shall flnd for the plain- 
tiffs), to treble the amount of the damages; that is to say, any ver- 
dict rendered by you, and upon which a judgment will be entered by 
the court, will be multiplied by three, and a judgment entered for 
such treble damages. Your verdict will, however, be limited to the 
actual damages which the évidence shows the plaintiffs hâve sus- 
tained by reason of the acts of the défendants in violation of the act 
of congress. The sole question, then, as to damages, in this case, 
relates to any injury which the plaintiffs may hâve sustained in their 
business by reason of the association in question. It is not enough, 
in an action of this kind, which is one at law, for the plaintiffs to 
establish the existence of an association which comes within the in- 
hibition of the act of congress. Plaintiffs must go still further, and 
the burden of proof is upon them to show some real and actual dam- 
age to their business by reason of such an association. There is no 
duty imposed by the law upon the association, even if within the 
statute, to show that its acts hâve not worked injury to the business 
of plaintiffs. On the contrary, the duty and burden of proving dam- 
age to their business is imposed by law upon the plaintiffs, and, un- 
less they prove this damage to their business by a prépondérance of 
évidence, the verdict must be for thé défendants. Mère spéculation 
as to the possible profits of a mercantile business, in the absence of 
évidence directed to such conditions, cannot be indulged in by the 
jury for purposes of finding a verdict in damages. The damages 
which the law contemplâtes, and which the act of congress provides 
for, must be reasonable damages ascertainable upon the évidence 
presented in the case. There must be fact's, transactions, actual évi- 
dence of some material and pertinent character, relating to a busi- 
ness from which the jury can ascertain with reasonable certainty 
that damage has actually been worked to such business, before any 
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verdict in damages can be returned, other than nominal damages. 
It is the duty of a party, under the law applicable in this case, to 
use ail reasonable efforts to make any damage to liis business as 
small as possible. The plaintiffs in an action of this kind are not 
permitted to claim damage to their business by reason of an asso- 
ciation contrary to the statute, where it was within their own power, 
in the exercise of reasonable diligence, to avert any such damage, 
and to avoid any conséquences of injury to their business; that is 
to say, a party claiming damages is bound, in the exercise of reason- 
able diligence, to safeguard himself against any avoidable consé- 
quence of the act of another as to which he claims a right to recover 
damages. It is not material in this case, so far as damages are con- 
cerned, that the Columbia Encaustic Tile Company, or some other 
nonresident member of the association, relused at any point of time 
to sell tiling to the plaintiffs, if, as a matter of fact, the plaintiffs, 
by applying to other manufacturers of tile in the same market, 
whether members of the association or not, could hâve procured such 
tiles as may hâve been necessary in the transaction of their busi- 
ness at the same price. And, if there was a différence in price, the 
amount of the damages would be limlted to such différence in price. 
If, therefore, you flnd from the évidence that at any point of time 
vyhen tiles were refused the plaintiffs by the Columbia Encaustic Tile 
Company, or any other member of the association, there were in the 
market other manufacturers from whom at the same price and char- 
ges the plaintiffs could hâve procured such tiles as they needed, you 
must consider tTiat it was their duty to apply to such manufacturers 
for tiles; and if they failed to use reasonable diligence in making 
such application, and thereby failed to provide themselves with the 
necessary tiles, they are not entitled to any damages by reason of 
the refusai of such tiles on the part of any member of the associa- 
tion. If the évidence in the case in the matter of damage to the 
business of the plaintiffs bas not shown any real and substantial 
damage to their business by reason of the association, apart from 
conjecture or mère spéculation, then they are not entitled to any 
substantial compensation, and no verdict in damages should be ren- 
dered in their favor, except a verdict for nominal damages; that is 
to say, a verdict in the sum of one dollar, or other trifling amount. 
If you believe from the évidence in this case that in the month of 
August, 1898, the plaintiffs ordered from the Columbia Encaustic 
Tile Company of Anderson, Ind., a certain lot of tiles, and said Co- 
lumbia Encaustic Tile Company agreed to ship the same to them in 
accordance with the terms of prior agreements, and if you further 
believe from the évidence that, by reason of the said Columbia 
Encaustic Tile Company joining the Tile, Mantel & Grat'e Associa- 
tion of California, they failed and refused to ship said tiles to the 
plaintiffs, and broke their contract with them, you are instructed 
that the plaintiffs are entitled to recover, by reason of said breach of 
contract, the différence between what the tiles would cost them laid 
down in this market and the market value of the tiles in this market. 
And, if you find as above, you should flnd for the plaintiffs in what- 
ever amount you find to be the différence between the cost of said 
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tiles hère in San Francisco and the market value of the tiles în San 
Francisco, 

The Jury returned a verdict in favor of the plaJntlffs, flxing their damages in 
the sum of $500. 



HAYS V. TACOMA RY. & POWER CO. 
(Circuit Court, D. Washington, W. D. September 14, 1900.) 

1. Steebt Railway— Collision with Team. 

Where plaintiff was driving a team of horses with a covered wagon in 
a City, and crossed an electric railway tracls:, and looked up the street, 
of which he had an unlnterrupted view for about 1,400 feet, and saw no 
car, and, after proceeding a distance of 400 feet, tumed on the tracli 
to drive into a livery stable, and was strucli by an electric car running 24 
miles an hour in violation of the city ordinance, he could recover, though 
he failed to look before so crossing the track; it being in évidence that, 
If the car had been running at the rate of speed required by the ordinance, 
there would hâve been no collision. 

2. WlTUESS — IMPBACHMBNT. 

Where plaintifC called a witness to prove the rate of speed at which a 
Street car was running prier to a collision, and he testified that it was 
going 12 miles an hour, plaintifiE's counsel, upon plea that he had been 
taken by surprise, could show that before going upon the stand the wit- 
ness had stated that the car was going at a speed of 20 miles an hour. 

Grovûor Teats, for plaintiff. 

Crowley & Grosscup and Fogg & Fogg, for défendant 

GILBERT, Circuit Judge. Tlie défendant moves for a new trial 
in a case in which the plaintiff oBïained a verdict of the jury for 
damages for injuries alleged to hâve been sustained by reason of 
the defendant's négligence. The plaintiff was driving a team of 
horses with a covered wagon, going southerly, on G street, in the 
city of Tacoma, on which street was a single track for electric cars, 
which ran in the direction in which the plaintiff was going. His 
horses were unaccustomed to the street cars, and he wished to avoid 
meeting them. He stopped his team at the southwest corner of C 
and Thirteenth streets, and shortly afterwards proceeded on his way, 
intending to cross the street-railway track half a block further on, 
and enter a livery stable on the other side of the street. Before 
proceeding he turned and looked up the street, of which he had an 
unlnterrupted view for about 1,400 feet, to see if an electric car 
was approaching from behind. His testimony was that no car was 
in sight, and that he thereupon started his team in the direction 
in which he was going, and proceeded southward a distance of 400 
feet, or a little past the middle of the block, when, without again 
looking back to see if a car was then approaching, he turned ab 
ruptly to the left, to cross the raiiroad track and drive into a livery 
stable. While crossing the track he was struck by an electric car 
of the défendant, causing personal injuries to himself, breaking his 
wagon, and carrying it on ahead of the car a distance of 150 feet. 
An ordinance of the city of Tacoma prohibited the car from going at 
a higher rate of speed than 12 miles an hour. There was évidence 
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tending to show that the car was going at double that rate of speed, 
and tbat if its speed had conformed to the ordinance no collision 
could hâve occurred. The défendant moved to instruct the jury to 
retum a verdict for the défendant on the ground that the plaintiff's 
contributory négligence was such as to preclude his right to recover 
damages. It was argued, and it is now urged as ground for a new 
trial, that the plaintifE was négligent in not looking for an approach- 
ing car immediately before crossing the railway track, and that he 
had not the right to rely upon the fact that no car was in sight at 
the time when he looked, when he was at a point 400 feet above 
the point of crossing, or to rely upon the assumption that the de- 
fendant in managing its cars would comply with the requirementa 
of the city ordinance, or would run its cars at no greater speed than 
the ordinance permitted, and that he was bound to reckon with 
the danger that cars might run at a higher rate of speed. In short, 
the défendant asserts the hard and fast rule that one crossing such 
a street-car track must under ail circumstances look at the immé- 
diate time of crossing, and that if he fails to do so he assumes ail 
the risk of collision in crossing, no matter what may be the négli- 
gence of the street-railway company. Certain of the authorities, 
it is true, sustain this position. Others, and, it seems to me with 
the better reason, incline to the view that the rule of looking imme- 
diately before crossing is not a flxed one, but that if one looks at 
such a time prior to crossing, and takes such observations as will 
justify him in assuming that no collision can occur provided the 
cars are running at a lawful rate of speed, he is not necessarily 
guilty of contributory négligence if he fails to take further précau- 
tion, or if he proceeds on his way relying upon the presumption that 
the street-car company will comply with the law. O'Neil v. Eail- 
road Co., 129 N. Y. ]25, 29 N. E. 84; Cooke v. Traction Co. (Md.) 
31 Atl. 327; Benjamin v. Eailway Oo. (ÏÏass.) 35 N. E. 95; Driscoll 
V. Eailway Co. (ÏÏass.) 34 N. "E. 171; Eailway Co. v. Âlbright (Ind. 
àpp.) 42 N. E. 238; Eobbins v. Eailway Co. (Mass.) 42 N. E. 334; 
Schilling v. Railway Co. (Sup.) 62 N. Y. Supp. 403 ; Shea v. Railway 
Co. (Minn.) 52 N. W. 902; Railway Co. v. Duvall (Neb.) 58 N. W. 
531; Hicks v. Railway Co. (Mo. Sup.) 27 S. W. 542, 25 L. E. A. 508; 
Rapid-Transit Co. v. Seigrist (Tenu. Sup.) 33 S. W. 920; Laufer v. 
Traction Co. (Conn.) 37 Atl. 379, 37 L. R. A. 533; Railway Co. v. 
Whitcomb, 14 C. C. A. 183, 66 Fed. 915. In Cooke v. Traction Co., 
the court of appeals of Maryland said of a case similar to the case 
at bar: , 

"There is, to begln with, no possible analogy between a case growing out 
of an Injury caused by a street car to a person rlghtfully upon the publie 
thoroughfare, and a case Involvlng an Injury inflicted by a steam-railroad train 
on a trespasser wrongfully upon the latter company's right of way. • • * 
He had a right to drive along the streets, and, after he had looked, and had 
seen no car approaching on Fayette street, he had the further right to cross 
the tracks, and to assume that he would not be recklessly run down." 

In Robbins v. Railway Co., the suprême judicial court of Massa- 
chusetts, by Field, C. J., said: 

"The décisions of thls court show that a distinction bas been taken with re- 
spect to the duty to look and listen when crossing the tracks of a steam rail- 
106 F.— 4 
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road where a rallroad train bas the exclusive right »f way, and when cross- 
Ing the tràcks of a street-railway company in a public street, where the cara 
hâve not an exclusive right of way, but are run In the street in common with 
otber vehicles and with travelers. The faet that the power used by the 
street-railway company is electricity, instead of that of horses, has not been 
deemed by the court suflaclent to malie exactly applicable the rule of law 
which has been laid down concerning the crossing of the traclis of a steam 
railroad." 

In Schilling v. Eailway Co., tlie plaintiff, who was driving his 
wagon on the street in the direction in which the car was going, had 
taken the précaution to look ont for the approaching car upon en- 
tering on the tracks. The court said: , 

"It cannot be said, as a matter of law, that he was guilty of contrlbutory 
négligence in not looking behind him during the tlme that it would take to 
drive a single blocli, or that It was not négligence on the part of the défendant 
to run him down." 

In Shea v. Eailway Co., the suprême court of Minnesota said: 

"The rule that one approaching a railroad crossing upon a highway must 
lools up and down the track before he attempts to cross is not applicable, as 
a hard and fast rule, to one who attempts to cross a street-car track upon a 
public street. The failure to do so is not, as a matter of law, and without 
regard to circumstanees, négligence. Notwithstanding plaintlffi's failure to do 
so as soon as he might hâve done, the question of contrlbutory négligence was, 
under the circumstanees, one for the jury." 

In Eailway Co. t. Duvall the suprême court of Nebraska held that 
the violation of any statutory or valid municipal régulation estab- 
lished for the purpose of protecting persons or property from injury 
is of itself sufflcient to prove such a breach of duty as will sustain 
a privat'e action for négligence if the other éléments of actionable 
négligence concur. In l^pid-Transit Co. v. Seigrist the suprême court 
of Tennessee had under considération a case in which the plaintiff, 
with a team at a street crossing, when within 10 yards of the street- 
railroad track, looked and saw a car coming, seemingly 200 or 250 
yards away, and, thinking he had plenty of time to cross the track 
in front of the car, which was moving fast, immediately drove on at 
the rate of 4 miles an hour, and did not look at the car again until 
his front wheels were on the track. The court said: 

"Though it was his duty to look and listen as he approached the crossing, 
it was not incumbent on him to stop before going upon the track, when it 
seemed to him, upon reasonable ground, that he could pass over in safety. The 
law does not requlre so great an amount of caref ulness of a person in crossing 
a street railway as in crossing a steam or commercial rallway, for the obvions 
reason that his right is greater and his danger less in the former than in the 
latter case." 

Of similar import is the décision of the suprême court of Missouri 
in Hicks v. Eailway Co. , 

In Laufer t. Traction Co., the suprême court of Connecticut, in 
considering a case in which the driver of a wagon, on the wrong side 
of the street, on the track of an electric car which was approaching 
him, who knew that another car was approaching from behind, and 
that it was so far away that if it went at its ordinary rate of speed 
he could safely cross to that side of the street, held that he was not 
négligent in so crossing, and in assuming that the car behind him 
would not be run at a dangerous rate of speed. 
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It is contended that the court erred in permitting the plaintiff to 
impeach one of his own witnesses. The witness was called by the 
plaintifE to prove the rate of speed at which the car was runnlng 
just prier to the collision. He testified that it was going at 10 or 
12 miles per hour. Plaintiff's counsel, upon plea that he had been 
taken by surprise and trapped by the witness, was permitted to show 
that before being called upon the witness stand the witness had stat- 
ed that the car was going at a speed of 20 miles per hour. It is true 
that ordinarily in calling a witness to testify in his behalf a party to 
a suit Touches for his credibility. But in a case like this, where 
a witness is called to prove one of the material facts in the case, 
and his testimony is wholly différent from what he has stated it 
would be, and the party calling him is taken by surprise, I think the 
better rule is that it rests in the sound discrétion of the court to per- 
mit the impeachment. In Johnson v. Leggett, 28 Kan. 590, 605, Jus- 
tice Brewer, announcing the rule in such a case, said, "We think 
that, independent of any spécial statutory proTision, the matter is 
left largely within the discrétion of the trial court." In Swift t. 
Short, 34 0. 0. A. 545, 92 Ped. 567, the circuit court of appeals of 
the Eighth circuit, by Thayer, Circuit Judge, said, "The better view 
is that the party so deceived may impeach the witness to the extent 
of showing that the statements made by him on the witness stand 
are contrary to those made by him before the trial or before he was 
sworn." In many of the states and in England the question has 
been settled by législative adoption of the rule so announced. Every 
suggestion of reason and justice favors it. The burden of the dé- 
fendant'» complaint of the ruling of the court in this instance is that 
the witness had been subpœnaed by the défendant, also, to testify as 
to the rate of speed of the car, and that by the plaintiff's impeach- 
ment he was discredited, and the défendant was deprived of the 
force that his testimony would otherwise hâve had. To this it is 
BUiHcient to say that if the witness had been called for the défend- 
ant he would undoubtedly hâve been impeached by the plaintiff, as 
the defendant's witness, in the same manner and with the same ef- 
fect that he was impeached as the plaintiff's own witness. The 
ruling of the court is supported by Greenl. Ev. (15th Ed.) §§ 443, 
444; Thomp. Trials, § 512; Wright v. Beckett, 1 Moody & E. 414; 
Syrup Oo. v. Carlson, 42 111. App. 178; Miller v. Cook, 127 Ind. 339, 
27 N. E. 131; Smith v. Briscoe, 65 Md. 561, 5 Atl. 334; Dunn v. 
Dunnaker, 87 Mo. 600; Selover v. Bryant, 54 Minn. 434, 56 N. W. 
58, 21 L. E. A. 418; Hemingway v. Garth, 51 Ala. 530. The motion 
for a new trial will be denied. 



In re LOWENSTEIN. 
(District Cotirt, S. T>. New York. May 1. 1899.) 

BaKTKBTJPTCT— DlSCHARGK— PrAUD. 

Where a banlirupt knowlngly and fraudulently makes a false oath that 
hlB wlfe owned his stock of goods, and intentionaliy omits to list such 
stock, fixtures, and the good will of the business as part of his assets, 
he is not entitled to a diseharge from his debts, though such assets are 
not sufflclent to pay the expenses of the proceeding. 
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Application by Henry Lowenstein for a discharge in bankruptcy. 
Report and opinion of George G. Holt, Référée: 

The Issues on the speciflcations of grounds of objection to discharge hav- 
ing been referred to me to ascertaln and report the facts, and the respective 
counsel for the banlcnipt and the opposing créditer having duly appeared be- 
fore me upon due notice, and having taken certain testimony, in addition 
to testimony previously talsen in thls proceeding, and a copy of said testimony, 
duly signed by said bankrupt, talien December 27, 1898, P"'ebruary 2 and April 
10, 1899, being returned herewith, and the matter having been submitted 
upon briefs by Sol. Oppenheimer, Ésq., counsel for Max Hirshlîind, objecting 
créditer, and by Henry Gottgetreu, Esq., counsel for the banlirupt, and due 
délibération having been had, I hereby report that the facts relevant to the 
objections flled are as follows: 

1. The flrst objection filed charges, In substance, that the bankrupt Is the 
owner of a merchant tailoring business at 776 Lexington avenue, New Yoriî, 
and omitted to Include in his schedules the good will of the business, the 
stock of goods, flxtures, and materials in the store. The second objection 
charges that the bankrupt destroyed, concealed, or failed to keep bocks of 
account. The speciflcations from the third to the nintb. Inclusive, hâve been 
previously ordered to be treated as one, and the charge, In substance, as I 
understand them, Is that the bankrupt has testifled falsely In testifying, in 
substance, that the business which he purchased from Hirshkind v^as subse- 
quently transferred to his father-ln-law, and that the business which he was 
conducting at the time he flled his pétition In bankruptcy was owned by his 
wlfe, and In denying that he in fact owned the said business. 

2. In respect to the objection that the bankrupt did not keep books of 
account, the fact was that he did not keep such books; but I do not think 
that the évidence established that he failed to keep such books with fraud- 
ulent Intent to conceal his true flnancial condition, and In contemplation of 
bankruptcy. His business, since July 1, 1898, has been that of a merchant 
tailor, doing a very small business, eajried on by himself with the assistance 
of a boy. I think that the évidence tends to show that he omitted to keep 
regular books of account In order to avoid the trouble of keeping them, 
rather than with fraudulent intent to conceal his true flnancial condition and 
in contemplation of bankruptcy. 

3. The substantial ground of objection to the bankrupt's discharge in this 
case is, in substance, that he knowingly and fraudulently made a false oath 
or account by verifying schedules which did not contaln a statement of the 
goods, flxtures, and materials In the store at 776 Lexington avenue. The 
bankrupt inserted in his schedules of assets two pairs of shears, valued at $3, 
and a measure, valued at $3; so that his attention was called to the question 
whether he should insert the goods, flxtures, and articles at his store. He 
omitted to insert them on the ground that the merchant tailoring business 
there conducted, and the goods, flxtures, and materials at the store, were 
owned by his wife. The évidence shows that about February, 1895, Max 
Hirshkind, Victor Lowenstein, and Henry Lowenstein were partners in the 
merchant tailoring business. In Sixth avenue. At that time Henry Lowen- 
stein purchased the business, and carried it on in Sixth avenue about three 
months, untll the Ist of May, 1895. He then removed to 984 Third avenue, 
taking with him the stock at the Sixth avenue store. He carried on the 
merchant tailoring business at Third avenue until about September 1, 1896, 
at which time he executed and delivered a bill of sale of the business to 
his father-in-law. The alleged considération of thls bill of sale was $1,000, 
due for money alleged to hâve been previously loaned. Hirshkind at that 
time was sulng him upon a note given upon the purchase of the previous 
business, and Lowenstein stated, in substance, to a man named Schlessinger, 
that the bill of sale was made to protect the merchandise credltors and pre- 
vent Hirshkind from seizing the merchandise in the store. The business 
was continued by Henry Lowenstein at Third avenue untll about June, 1898, 
when he left that place of business, and a week or two later opened a small 
shop at 776 Lexington avenue, where he has since doue business. He claims 
that the business at 776 Lexington avenue Is owned and carried on by his 



IN KE LOWENSTEIN. 53 

wife, but there Is no évidence that the wife ever contrîbuted any capital or 
bas ever taken any part in tl\p business. There is nothing in the sign or 
letter head to Indlcate that she has any Interest In the business. In my 
opinion, the bill of sale executed to the father-ln-law In 189C, and the claim 
that the business at 776 Lexington avenue Is carried on by the wife, were 
mère fraudulent attempts by the bankrupt to put his property out of the 
reach of his creditors; that the business has been in faet owned and con- 
ducted by the bankrupt ever since he made the purchase f rom Hlrshkind ; and 
that the good will, goods, fixtures, and materials at the store in Lexington 
avenue at the time the bankrupt filed his pétition In bankruptcy belonged in 
fact to the bankrupt. 

The counsel for the bankrupt relies upon the cases of Knapp v. Smith, 27 
N. Y. 277, Bucldey v. Wells, 33 N. Y. 517, and Smith v. Van Olinda, 48 N. Y. 
169, to support his claim that the business was owned by the bankrupt's 
wife. In ail thèse cases the wife did something, or held herself out as doing 
something, in the business. In this case the wife contributed no capital, took 
no part in the business, and the business was not conducted In her name. 
There was nothing whatever to indicate that the wife had any interest in the 
business except that the bankrupt now says so. The only question. In my 
mind, in this case, arlses from the trifling value of the assets omitted from 
the schedules. The bankrupt's business seems to hâve dwindied down to al- 
most nothing before he went into bankruptcy. His store at 776 Lexington 
avenue is about 10 by 15. He carried no stock of goods. He did repairs, 
and, when he got orders for elothes, purchased enough to make the suit; 
and, until he got ready to begin work upon it, put the cloth so purchased in 
the window to make a little show. The value of the good will of such a 
business, of course, is substantially nothing, and I do not suppose that the 
fixtures and stock on hand, if they had been put in the schedules, would 
hâve sold for $50. They probably would not hâve brought enough to pay the 
expenses of the proceeding, so that probably they would bave afforded no 
dividend to creditors. Under such circumstances I hâve hesltated to find 
that the bankrupt's verlflcation of schedules whlch omitted assets of such 
trifling value constituted knowingly and fraudulently making a false oath; 
but if a man wants to obtain, through the bankruptcy act, a discharge from 
his debts, he must, in good falth, tum over ail his assets to his creditors. I 
am constrained to believe that the bankrupt's omission to Insert thèse assets 
was intentional, and was a mère carrying out of his preconceived plan of 
hindering, delaying, and def rauding his creditors by asserting that the business 
which he carried on was his wife's. tJpon the whole, in my opinion, the 
bankrupt has knowingly and fraudulently made a false oath or account by 
verlfylng schedules in this proceeding which omitted to state the assets used 
in his business. 

Henry Gottgetreu, for bankrupt. 

S. & B. Oppenheim, for opposing créditer. 

BEOWK, District Judge. The bankrupt's examination eatisûes 
me that he has not dealt honestly, and has not meant to deal hon- 
estly by his créditera; that he knew the business at Lexington 
avenue was his own and not his wife's; and that his statements as 
to assets in his schedules were untrue, and that he knew them to be 
untrue. I can give no encouragement to such practices because 
they are small, but must consider them equally fatal in large and 
small cases alike. Discharge refused. 
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In re BECKER, 

(District Court, N. D. New York. January 31, 1901.) 

Bankruptct— DiscHAnoB— ConceaTjING Interbst in Life Policies. 

A bankrupt will be refused bis discbarge on the ground o£ knowingly 
and fraudulently concealing from bis trustée bis interest In policies on 
bis life, tbey being payable to blm eltber under tbeir terms, or tbe terms 
of assignments of tbem to his wife, in case be sui-vives ber, or is living 
at tbe end of tbe 20 years, wben tbey are payable, and bis scbedules 
having sbown no assets, thougb tbe policies aggregated $11,000, and tbe 
annual premiums were Ç525, and be bavlng resisted tbe efforts of tbe 
trustée to realize on the policies. 

In Bankruptcy. On motion for a discharge and objections thereto. 

Tbe discharge Is opposed -apon two grounds. First, tbat the bankrupt 
knowingly and fraudulently concealed from his trustée his Interest in four 
policies of Insurance upon his llfe; and, second, tbat be made a false oatb 
wben he verified bis schedules, which stated tbat be had no policies of 
Insurance or interest therein. The issue joined upon tbe pétition and the 
objections was referred to tbe référée in charge. In December, 1899, tbe 
référée flled a report, together with an opinion, recommending tbat the dis- 
charge be granted. This recommandation was based upon the ground tbat 
the omission to list the policies and other property was an oversight witbout 
fraudulent intent; and, also, upon tbe ground tbat nelther the creditors nor 
tbe trustée had, at tbe date of the report, questloned the transfers to the bank- 
rupt's wife and tbat as tbe légal title was still in her tbe bankrupt was not 
called upon to report tbe property so beld In his scbedules. The matter came 
on for argument upon tbe pleadlngs and the report of tbe référée in December, 
1899. Upon tbe argument it was stated tbat tbe trustée contemplated bring- 
ing an action in the suprême court of the state to décide the legality of the 
transfers of the bankrupt and to aseertain the interest of the trustée in the 
varions policies In question. The court reserved its décision upon the ques- 
tion of the discbarge until the détermination of thIs action. Tbe action was 
tried and resulted in a decree deciding tbat certain property and policies of 
Insurance alleged to bave been fraudulently transferred by the bankrupt ac- 
tually belonged to his wife and tbat tbe trustée had no interest therein. Re- 
garding the four policies of Insurance In controversy, wblcb were Issued upon 
the llfe of the bankrupt by the Northwestern Mutual Life Insurance Company, 
the court found tbat tbe flrst of thèse was issued September 16, 1881, for 
.f2,000, and was payable to the wife of the bankrupt. Tbe second was issued 
October 4, 1882, for $2,000 and was likewlse payable to ber. Bach of thèse 
policies contalned this clause: "In case of the deatb of said beneficiary be- 
fore or at the tlme of the deatb of tbe person whose llfe Is insured, tbe 
amount of the Insurance sball be payable at maturity to the executors, ad- 
mlnistrators or assigns of said person whose life is Insured. * ♦ * In 
case the insured sball not die witbin the perlod of twenty years from the 
date of the pollcy, the whole amount sball be payable at the end of tbat tlme." 
The third pollcy was Issued August 11, 1884, for the sum of $2,000, payable 
to tbe insured upon deatb, with a 20-year tontine feature, which allowed tbe 
pollcy to participate in certain earnings. Among the conditions was one tbat 
tbe pollcy should bave at the end of said perlod a cash value of $883.40 in 
addition to sucb surplus as might be earned. This pollcy was assigned by tbe 
insured to his wife, December 10, 1894, and on the followlng day was as- 
signed by her and tbe insured to one Wendell, a défendant in tbe action in 
the state court, as collatéral security for the payment of the sum of $4,600. 
The assignment from the Insured to his wife contalned the following clause: 
"lu the event of tbe deatb of the said assignée before tbe pollcy becomes 
due, tben, In tbat case, the proceeds thereof sball be payable when due to my 
executors, administrators and assigns." The fourth policy was issued Jan- 
uary 21, 1889, for $5,000, payable to the insured at bis deatb witbin 20 years, 
and if he should survive, to him at the end of said perlod. On the same day 
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the bankrupt assigned this policy to hls wlfe, the assignment containing this 
provision: "Provided, however, tliat this assignment Is upon the express con- 
dition that if the said Charles W. Becker, the person whose life Is insured in 
sald policy, shall be llvlng at the expiration of the tontine perlod named in 
said policy, then this assignment shall thereupon cease and détermine and ail 
interest therein shall thereupon revert to and absolutely vest in said Charles 
W. Becker. The intent of this instrument being to grant to said assignée 
the proceeds of said policy only in the event of the decease of said Charles 
W. Becker before the expiration of the tontine dlvidend therein named. 
* • * In case of the death of the said assignée before the policy becomes 
due and before the expiration of the tontine period, then It should be pay- 
able to the insured or hls executors, admlnistrators or assigns." The bank- 
rupt and his wife, on the 12th of March, 1895, assigned this policy as col- 
latéral security to said Wendell. The court found that the bankrupt has an 
interest in thèse polieies, subjeet to the équitable lien of his wife and Wendell 
for premiums, whieh they may hâve paid, and the indebtedness of Wendell, 
for which they may hâve been pledged, and that this Interest of the bankrupt 
passed to the trustée to be distrlbuted among the creditors of the bankrupt. 
The court says: "The peculiar provisions of the polieies and the terms of the 
assignments give the insured certain rights mider certain circumstances which 
are available and are property within the meaning of the law." It was fur- 
ther held that the bankrupt dld not procure the assent and did not make thi» 
assignment of the polieies In question to his wife for her sole use as pro- 
vided in chapter 80 of the Laws of 1840 of the state of New York, but by 
his contracta with the Insurance company, or by his assignments to her, has 
reserved to himself certain rights which were property in his hands at the 
time of the fillng of his pétition in bankruptey. The précise amount due the 
trustée under this décision has not yet been ascertalned, a référée havlng been 
appointed to take and state the account. It was, however, concedëd by the 
counsel for the bankrupt that the amount due the trustée under the décision 
would be about the sum of $1,500. On the other hand counsel for the cred- 
itors insist that It will amount to very much more than this sum. The péti- 
tions and schedules of the bankrupt were flled March 8, 1899. They are in 
the prescribed form and are verlfled by the usual oath. In the schedule of 
his property the bankrupt stated that he had no "polieies of Insurance," no 
"Personal property" and that no portion of his property had been conveyed 
by deed or assignment or otherwise for the benefit of creditors. Prior to the 
action in the state court the trustée demanded that hls claim should be rec- 
ognized by the bankrupt, but the demand was refused. The question now 
cornes on to be heard upon the original papers and in addition thereto upon 
the findings and décision of the state court relating to the polieies in question. 

E. P. White, for bankrupt. 

Henry V. Borst and Frank W. Thomas, for opposing creditors. 

COXE, District Judge (after stating the facts). It has now been 
judicially detennined that at the date of the pétition the bankrupt 
had an interest of at least $1,500 in four polieies of insurance upon 
his own life, aggregating $11,000, upon which the annual premiums 
amounted to $525. It is incredible to suppose that he had forgot- 
ten such important documents and that the omission from the sched- 
ules was through inadvertence. This court has recently had occa- 
sion to consider a case of honest mistake growing out of the failure 
to report polieies of life insurance. In re Adams (D. C.) 104 Ped. 
72. If the facts were at ail analogous the court would, of course, 
résolve the doubt in favor of the bankrupt, but a casual comparison 
of the two cases will demonstrate the radical différence upon the 
crucial point. Hère the bankrupt's interest is not vague, indeflnite 
and uncertain, but clear, obvions and substantial. His schedules 
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show no assets of any kind. His interest in thèse polîcies was the 
only property he owned. If he outlived the tontine period of 20 
years the surrender value was due to him and not to his wife. Upon 
two of the policies he could realize in two and three years re- 
spectively. To flnd that he did not know of the existence of this 
interest is to assume that he was déficient in the most rudimentary 
mental processes. The fact that the amount was not then ascer- 
tained is immaterial as it was his duty to schedule ail his property. 
B^nkr. Act, § 7a (8). That he failed to report thèse policies is con- 
ceded, that he did this knowingly cannot be successfully disputed 
and that he has since resisted the trustée in his efforts to realize 
upon the policies is established beyond question. The inévitable 
conclusion would seem to foUow that the concealment was with the 
intent to prevent the property from reaching his creditors. The 
omission knowingly of property from the schedules and the vérifica- 
tion thereof constitutes a false oath within the meaning of section 
29b (2) of the act. In re Lewin, 4 Am. Bankr. B. 636, 103 Fed. 852; 
In re McNamara, 2 Am. Bankr. E. 566, 579; In re Lowenstein, 2 
Am. Bankr. E. 193, 106 Fed. 51; In re Hirsh, 2 Am. Bankr. R. 715, 
724, 96 Fed. 468; Coll. Bankr. (3d Ed.) 167; In re Alderson, 3 Nat. 
Bankr. News & E. 189, 98 Fed. 588. In Ee Wood (D. C.) 98 Fed. 
972, the bankrupt omitted from his schedules a vested remainder of 
doubtful value which he held in his father's estate. Although the 
burden is generally upon the creditors to prove their objections it 
was decided that when a material omission is shown it is incum- 
oent upon the bankrupt to explain the transaction. It was held 
further that the failure to list the interest, coupled with the bank- 
rupt's testimony that he took nothing under his father's will, was a 
fraudulent concealment which forfeited a discharge. 

The court is constrained to hold that both the objections as above 
stated hâve been established. If the bankrupt had omitted to re- 
port to the trustée a note or mortgage on which $1,500 was due, 
or if he had concealed that sum in cash, there would probably be 
perfect accord between counsel as to the mala fldes of the trans- 
action. How is the situation changed because the sum was due the 
bankrupt on an insurance policy rather than a note or mortgage? 
A discharge is intended to relieve misfortune, but it must be mis- 
fortune coupled with absolute honesty. It is the reward which the 
law grants to the bankrupt who brings his entire property into court 
and lays it, without réservation, at the feet of his creditors. This 
much the law demands. Where it is évident that he is scheming 
to be relieved of his debts while holding property which should 
be applied to their payment, he is not entitled to considération from 
the court of bankruptcy. The discharge is denied. 
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In re McGILL. 

FALTER et al. v. RBINHARD et aL 

(Circuit Court of Appeals, Sixth Circuit. January 8, 1901.) 

No. 911. 

L Bankedptcy— First Meeting ov Crbditobs— Fcwer op Keferek— Inquirt 
AS TO Proxt's Kight to Vote. 

Bankr. Act 1898, § 44, provides that the credltors shall appoint a trustée 
at their first meeting after the adjudication. Section 55, subd. "b," pro- 
vides that at such meeting the judge or référée shall préside, and, before 
proeeedlng with the other business, may allow or disallow the claims of 
credltors there présent, such allowance determlning which credltors may 
participate in the proeeedlng of the meoting, including the cholce of a 
trustée. Section 1, cl. 9, provides "creditor" shall include any one own- 
Ing a provable clalm, and may Include his duly-authorized proxy. Chap- 
ter 2, §" 2, cl. 15, provides that the court can make such orders, issue 
such process, and enter such judgments, in addition to those speciiically 
provided for, as may be necessary for enforcement of the act. Section 
38 provides that référées are invested, subject to review by the judge, 
with jurisdiction to perform such part of the duties, except as to ques- 
tions arising out of applications for compositions or discharges, as are 
conferred on the courts, except as othervcise provided. General Orders 
In Bankruptcy, rule 12 (32 C. 0. A. xvi., 89 Fed. vil.) requlres ail pro- 
ceedings, except such as are required to be had Ijefore the judge, to be 
had before the référée. Rule 13 (32 C. C. A. xvii., 89 Fed. vii.) provides 
that the appointment of a trustée by the credltors shall be subject to 
approval or disapproval by the référée or judge. Held, that a référée 
presiding at a flrst meeting of credltors may détermine that credltors' 
proxies are not entitled to vote because their poveers of attorney hâve 
been obtalned by the bankrupt to be voted for a trustée of his cholce. 

3. Samb — Electing Trustée — Creditors Présent. 

Credltors represented at the flrst meeting of credltors of a bankrupt 
by proKies, vfhose powers of attorney do not lawfuUy authorlze them to 
participate in the meeting, because obtained by the bankrupt to be voted 
for a trustée of his cholce, wlU not be counted as présent and necessary 
for cholce of trustée. 

8. Samb— Postponinq Election. 

The référée, at the first meeting of creditors of a bankrupt, will not be 
held to hâve abused his discrétion in not postponlng élection of a trustée, 
after having held proxies disqualifled, It not appearing how much delay 
would hâve resulted. 

Appeal from the District Court of the United States for the East- 
em Division of the Southern District of Ohio, in Bankruptcy. 

This case cornes into this court on a pétition to review the déci- 
sion of the district court rendered on a certiflcate by the référée 
in bankruptcy, which is as foUows: 

"I, Charles M. Rogers, one of the référées of said court in bankruptcy, 
do hereby certify that, in the course of the proceedings in said case before 
me, the following questions arose pertinent to the said proceedings: (1) 
Whether or not a référée presiding at the first meeting has power to hear 
and détermine the question of the right of a creditor's proxy to vote for the 
cholce of trustée upon his ofCer to vote and the same being challenged by 
other credltors. (2) If a référée has such poveer, whether or not a creditor's 
proxy, who, under authority of a spécial letter of attorney, offers to vote at 
the creditors' meeting for the choice of trustée, shall, upon objection thereto 
by other creditors. be permitted to vote, when such letter of attorney has 
been obtalned by interférence of the bankrupt, and the casting of such vote 
will resuit in the appointment of a trustée who is the choice of the bank- 
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rupt. The above questions arose lu the course of the vote as it was being 
taken for trustée at the first meeting, beginning with sald vote ou the llth 
and concludlng the same on the 13th day of September, 1900, the vinder- 
signed presiding. One A. Neydon havlng presented to me, and the same 
havlng been filed, two hundred and forty-one spécial letters of attomey, 
executed by credltors whose claims had been allowed, aggregating in amount 
seventy-three thousand elght hundred and sixty ^«/loo dollars, was présent 
at said meeting, and pursuant to thèse letters offered to vote for Mr. Walter 
Zinn, to be trustée, the number and amount aforesald of the claims of cred- 
ltors represented by the proxles held by sald Mr. Neydon; whereupon the 
said votes, and each of them, so offered by hlm, were by other credltors 
présent or duly represented objeeted to and challenged, on the grotmd that 
sald letters of attomey, and ail the votes offered to be cast pursuant thereto, 
were obtalned by the interférence of the bankrupt. I thereupon heard the 
évidence In support of and In opposition to said challenge. A summary of 
such évidence Is as follows: 

"On the llth day of August, 1900, the next day after the adjudication of 
bankruptcy, Relnhard & Co., by authority of Henry A. Eeinhard, one of the 
bankrupts, caused to be sent by mail letters addressed to probably five hun- 
dred of Its credltors, requesting them to call at the bank (Relnhard & Co. 
havlng been, prier to thelr bankruptcy, engaged in the banking business in 
Columbus, Ohlo) and hâve thelr respective claims proved without expense 
to the credltors, and further stating in the letter that they wished to tallc 
wlth the credltors about the afCalrs of the bank. The letters as sent out 
to each créditer were prepared by Mr. George A. Fairbanks, who had been, 
and still Is, the attomey of Mr. John G. Relnhard, and one of the bankmpts, 
and was the attomey of Reinhard & Co., and of each of the Indlvlduals of 
the partnership in the préparation of the respective deeds of assignment im- 
mediately preeeding the bankruptcy proceeding. He Is now, and has been 
since the recelver, Mr. Walter Zinn, was appointed, the attomey of such 
receiver. In response to thèse letters, and during a period of a week or ten 
days after they were sent out, a large number of the creditors came to the 
bank, probably more than four hundred. The persons who were présent dur- 
ing thls period to receive credltors who called pursuant to thèse letters were 
Mr. Fairbanks, Mr. John 0. Reinhard a portion of the tùne, Mr. A. Neydon, 
and Mr. Frank H. Gale. Mr. Neydon has been for seventeen or eightcen 
years the bookkeeper of the Westbote Company, a corporation whose stock 
prlor to the bankruptcy was ail owne'd by John C. Reinhard and Henry A. 
Reinhard, the bankrupts, the latter of whom was the manager and treasurer 
and the former was its président. After thèse letters were sent, Mr. Fair- 
banks requested Mr. Neydon to act in the capaclty of attorney In fact to vote 
proxles that might be given In the interest of Mr. Zinn, and Mr. Neydon was 
by Henry A. Reinhard temporarlly relieved of hls duties as bookkeeper of 
the Westbote Company, whose business was conducted adjoining the bank 
building, and was dlreeted to remaln at the banking house, where he did re- 
main during business hours practically ail the time after the llth of August 
for a week or ten days. Upon creditors presenting themselves from time to 
time, in response to thèse letters, at the banking house, they were iuformed 
by Mr. Fairbanks prineipally, and part of the time by Mr. John O. Eeinhard, 
that it was necessary to make proof of their respective claims in order to 
hâve them allowed by the référée, and that the préparation of their proofs 
would be without expense to them. They were also requested by Mr. Fair- 
banks, Mr. Eeinhard, Mr. Neydon, or Mr. Gale, or some of them, to exécute 
spécial letters of attomey, along wlth their proofs, to Mr. Neydon to vote 
for a trustée at the first meeting; saying to the credltors, in substance, that 
they desired to bave Mr. Zinn elected as trustée, and wanted the proxles of 
the several creditors, In order that they might be cast for Mr. Zinn as such 
trustée. The banking house was at the time in charge of Mr. Zinn, the re- 
celver, and under hls control, and was kept open for the purpose, in the 
main, of recelving thèse creditors as they came in, and glving them the 
information as to what would be required of them in making their proofs, 
and to request of them to exécute proxles to Mr. Neydon for the purpose of 
votlng them for Mr. Zinn, 
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"It furthcr appears from the évidence that one of the affairs of the bank 
about whlch, as stated in the letter, Reinhard & Co. wished to talk with tàeir 
creditors, was 'the élection of a trustée,' and, so far as disclosed by the 
évidence, the afCairs of the bank proper — ^that is, the business of the bank — 
vpas diseussed but very little. Mr. Neydon did a large portion of the writing 
of the proxies, and said that he was there as a favor to the Keinhards. He 
made it his business to and did importune the creditors, as they appeared 
there, to glve their powers of attorney to him, that he might vote for Mr. 
Zinn. After their proofs were prepared, and Mr. Neydon Importuned the 
creditors to obtain the powers and received their assent, they were directed 
to Mr. Gale, as the notary, to administer the oath to the proofs and take 
the acknowledgment of the proxies. After proving their claims, they left 
their certificates of deposit or psiss book, as the case might be, with Mr. 
Neydon, who gave them a receipt therefor. Many of thèse receipts, proba- 
bly from 25 to 100 in number, were signed by John C. Reinhard for Mr. Ney- 
don. ïhe letter sent out, as well as the blank proofs and proxies, were 
printed at the printing house of the Westbote Company, by direction of Mr. 
Fairbanks, and nothing was said about paying for them, and no agreement 
was made therefor, nor has any bill been rendered to anybody for the 
printing. 

"Neither Mr. Fairbanks, nor Mr. Neydon, nor Mr. Gale, nor Mr. Zinn had 
any interest as creditors of the bankrupts, but were strangers to the bank- 
ruptcy proceedings. After the powers were obtained, Mr. Fairbanks borrowed 
400 revenue stamps, of 25 cents each, of the Merchants' & Manufacturera' 
Bank of Columbus, Ohio, of which Mr. Zinn was and is a director. Mr. 
Neydon, flnding them on the table at Reinhard's bank, placed them upon the 
powers of attorney, and canceled them. John G. Reinhard was absent from 
the city at the time the letters were presented and addressed to creditors, 
and afterwards, retuming, assented to the acts of his brother, Henry A. 
Reinhard, in that behalf. 

"While John G. Reinhard testifled that he did not request any creditors, 
except a Cincinnati bank, to exécute powers to Mr. Neydon for the purpose 
of voting for Mr. Zinn, the évidence of as many as 11 creditors, who were 
called as witnesses and testifled on that point, was to the contrary. Upon 
the statement by counsel in opposition to the challenge that they would 
not offer any testimony as to Reinhard's solicltation of creditors, no further 
testimony on thls point was ofCered by counsel for objecting creditors. Mr. 
Reinhard further testifled that he was présent at the banking house but little 
of the time while the proofs and proxies were being taken; but the évidence 
of the creditors who were ealled as witnesses shows that he was there when 
they were présent, and was actively engaged in seeing that the proxies were 
given to Mr. Neydon, and, when certain creditors refused to exécute proxies, 
he made the remark that they could go with their books and papers; 'We 
hâve enough without them to elect our man, Zinn.' In referring to the pro- 
ceedings at the bank in obtaining the proofs and proxies, he used the words 
'we' and 'us,' and after the majority, if not ail, the proxies were obtained, 
he said at the Great Southern Hôtel, In Oolumbus, OMo, in présence of two 
witnesses (and his statement Is not contradicted by him except that he does 
not remember it), 'that I hâve over 400 proxies, and he is elected.' repeating 
the remark, as to Mr. Zinn being elected, twice or three times. 

"It also appears from the évidence, as well as that it transpired in my 
présence at the flrst meeting, that the proofs and proxies were brought to 
the meeting in a large canvas sack, and spread out on a large table in the 
court room. The contents of the sack, consisting of numerous packages or 
bundles of papers inclosed in envelopes making up the différent packages. 
During much of the time before the business of the élection proper was be- 
gun, John G. Reinhard was actively engaged with the varions papers on the 
table, examining and arranging them, and seemed to be familiar with them, 
and understood the System of their arrangement, as well as their contents, 
and assisted Mr. Gale and Mr. Fairbanks in presentîng to me the proofs and 
proxies for examination, and took an active interest in seeing that ail the 
proofs and proxies so presented, over which they seemed to hâve control, 
were approved by me. During said meeting many creditors, who had there- 
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tofore proved their claims down at the bank and executed proxies, appeared 
personally at the meeting, and demanded of Mr. Keinhard the return of the 
papers executed by them, and thelr eertificates of deposlt or pass books; 
■whereupon either he destroyed the proofs and proxies, or the same were 
destroyed by Mr. Fairhanks or Mr. Gale, In his présence, delivering back to 
such creditors merely the original eertificates or pass books, thereby necessi- 
tating the proofs of their claims to be executed before they could be pre- 
sented for allowanee to me. The proxies which Mr. Neydon presented at 
the meeting and offered to vote were proxies obtained in the manner above 
related. 

"From the évidence adduced I find that the object of the letters sent to 
creditors by Eeinhard & Co. was to hâve the creditors call at the bank, and 
obtain their powers of attorney for the purpose of voting by proxy for Mr. 
Zinn as trustée, and that Mr. Neydon and Mr. Fairbanks vcere the agents 
of the Eeinhards for the purpose of carrying this object into efCect; that the 
Eeinhards had accomplished the object, which, by their letter, was intended 
to be accomplished, by obtaining the powers of attorney; and that it was 
the Intention of the Eeinhards to control the flrst meeting in the élection 
of a trustée by means of thèse proxies; and that Mr. Neydon, in oiïering 
to vote said proxies, was acting as the agent of the Eeinhards, in fur- 
therance of the common design. I further flnd that, by solicitation, in- 
fluence, and interférence of the Eeinhards themselves, and through tbèir 
agents, Mr. Neydon and Mr. Fairbanks, thèse proxies hâve been obtained, 
and that but for such interférence, aided by Mr. Zinn in allowing the bank 
to be opened and used by the Eeinhards and their agents, thèse powera 
would not hâve been presented; that, while Mr. Neydon was ostensibly the 
agent of the creditors whose powers of attorney he held, he was in faet the 
agent of the Eeinhards for the purpose of electing a trustée in their interest, 
and his object in oiïering to vote under authority of thèse letters of attorney 
was to choose' a trustée, not for the beneflt of the creditors, but in the in- 
terest of his real principals. the Eeinhards, by whom he was employed, — to 
which findings of fact, and eaeh of them, said Neydon, and Joseph H. Dyer, 
as counsel for John F. McGlll, excepted. 

"Thereupon, after hearing counsel In behalf of and in opposition to the 
challenge of the objecting creditors to the said votes ofCered by said Mr. 
Neydon, I made an order sustaining the said challenge of said objecting 
creditors, and denied to Mr. Neydon any right to vote pursuant to his said 
letters of attorney, to which Mr. Neydon, by his counsel, Frank H. Gale, 
and Joseph H. Dyer, as counsel for John F. McGill, creditor, whose claim of 
$533.52 was allowed, and whose proxy was held by said Neydon, excepted. 
And thereupon said Neydon, by his counsel, and said Joseph H. Dyer, as 
counsel for said McGill, demanded of me that a reasonable time be given 
for them to notify the creditors whose proxies said Neydon held, that such 
creditors might be represented at the meeting either personally or by duly- 
authorized proxies; whereupon I refused to interfère with the business of 
the meeting of creditors as then constitnted, and to grant said demand, on 
the ground that the demand requested was not a matter over whicli I, as 
presiding offlcer, had power to act, and that the granting of such request, in 
my judgment, would bave been an assumption of authority not possessed 
by me, and an interférence wlth the délibérations of the creditors (the above 
grounds, however, not having been stated by me at the time of such refusai); 
to which refusai to grant said request the said Neydon, by his counsel, and 
Joseph H. Dyer, as counsel for said McGill, excepted. And the said creditors, 
présent or duly represented at said meeting, concluded their business thereat 
in about an hour and thirty minutes after I had made the order sustaining 
the said challenge as aforesald. And the creditors, présent or duly repre- 
sented at said meeting, exclusive of the proxies aforesald, voted 189 votes 
In number and $103,126.11 In amount of claims proved and allowed, of which 
creditors 173 in number and $87,607.79 in amount voted for Mr. Fred C. 
Eector to be such trustée, and flxed the amount of his bond at $100,000.00; 
and 16 In number and $15,428.32 in amount voted for Mr. Walter Zinn to be 
such trustée, with the same amount of bond; and said Fred 0. Eector, havIng 
recelved the majorlty of votes in number and amount of the claims of ered- 
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Itors présent or duly represented at said meeting, was, by said creditors, 
appointed trustée; and said appointaient coming on before me for approval, 
and said Mr. Neydon, by his counsel, and Josepli H. Dyer, as counsel for 
Jolin F. McGill, objecting thereto, and upon hearing said objections, I over- 
ruled the same, to which the parties excepted, and I thereupon approved tlie 
said appointment of Fred C. Eector as sucli trustée." 

Upon tearing the district court approved and conflrmed tlie find- 
ings and conclusions of the référée. 

Abernathy & Foison, Dyer, Williams & Stoufifer, Siving, Cushing 
& Morse, and Thomas J. Abernathy, for appellants. 
Pugh & Pugh and T. E. Steele, for appellee Fred C. Rector. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge (after stating the facts as above). Section 
44 of the bankruptcy act proTides that the creditors shall appoint 
one or more trustées at their flrst meeting after the adjudication. 
The act further provides (section 55, subd. "b") that at the flrst meet- 
ing of creditors the judge or référée shall préside, and before pro- 
ceeding with the other business may allow or disallow the claims 
of creditors there présent, and may publicly examine the bankrupt, 
or cause him to be examined, at the instance of any créditer. The 
allowance of claims détermines which creditors may participate in 
the proceedings of the flrst meeting, including the choice of a trus- 
tée. Bankr. Act, § 1, cl. 9, provides "créditer" shall include any 
one who owns a demand or claim provable in bankruptcy, and may 
include his duly-authorized agent or proxy. Other duties than those 
specifled intended to be devolved upon the judge or référée at the 
meeting are not deflned in the statute, and we are left to ascertaiu 
the extent and scope of his duties in viev? of the express provisions 
of the act and the manifest purpose in clothing the judge or référée 
with the powers named. Clause 15, § 2, c. 2, Bankr. Act, provides 
that the court can make such orders, issue such process, and enter 
such judgments, in addition to those speciflcally provided for, as 
may be necessary for the enforcement of the provisions of the act. 
The case under considération had been referred to the référée to 
take such further proceedings as are required by law. Rule 12 of 
the gênerai orders in bankruptcy (32 C. C. A. xvi., 89 Fed. vii.) re- 
quires that ail such proceedings, except such as are required to be 
had before the judge, shall be had before the référée. Section 38 
of the act provides that référées are invested, subject always to re- 
view by the judge, with jurisdiction to perfonn such part of the 
duties, except as to questions arising out of the applications of 
bankrupts for compositions or discharges, as are by the act con- 
ferred on courts of bankruptcy of their respective districts, except 
as in the act otherwise provided. Section 2 of the act confers pow- 
ers on courts of bankruptcy, pursuant to which powers the said 
courts perfonn the duties invested in them with jurisdiction to make 
such orders, issue such process, and enter such judgments, in addi- 
tion to those speciflcally provided for, as may be necessary for the 
enforcement of the provisions of "the act. In General Orders, rule 
13 (32 C. C. A. xvii., 89 Fed. vii.), it is provided that the appoint- 
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ment of a trustée by the creditors shall be subject to approval or dis- 
approval by the référée or judge. It is to be obseryed that either 
the judge or the référée is to préside at the flrst meeting of cred- 
itors. It is to be presumed that, when the référée acts instead of 
the judge, his duties are judicial in their nature, and he is to pass 
upon such questions of that character as may arise in carrying for- 
ward the objecta and purposes of the meeting. Loveland, Banlir. 
§ 106; Coll. Bankr. p. 268. The exact question made in this review 
is, may the référée, in the exercise of the power given by the statute, 
détermine the qualification and right to vote of one holding the 
proxy of creditors to the extent of inquiring as to whether such 
proxy is the duly-authorized power of the créditer? The authorities, 
both under the présent act and the act of 1867, are united in main- 
taining the proposition that the bankrupt bas no right to a voice 
in the choice of an assignée or trustée. Such oflQcer is the repré- 
sentative of the creditors. He is often required to act in opposi- 
tion to the bankrupt. He must investigate conveyances alleged to 
hâve been made in violation of the bankrupt law. He must see to it 
that the estate is administered to the end that creditors may be bVne- 
flted, and as large a sxan as practicable realized for the payment of 
their claims. Interférence by the bankrupt — the voting of claims 
in his interest or at his direction — has always been discountenanced 
by the courts, and held to invalidate a choice of trustée thus se- 
cured. In re Wetmore, Fed. Cas. No. 17,466, and In re Bliss, Fed. 
Cas. No. 1,543, cases decided under the act of 1867; In re Lewen- 
sohn (D. G.) 98 Fed. 576, decided under the présent act. In the iast 
case, Judge Brown, speaking upon this subject, says: "The benefl- 
ciaries are not the bankrupt, but the creditors. For that reason 
the law gives to them alone the choice of trustée. The bankrupt has 
no part in it, because presumably he has no interest in it." 

It may be taken, then, as an established proposition, upon reason 
and authority, that interférence by the bankrupt, certainly when 
such as to control the élection, will avoid the choice thereby at- 
tained, as it is the policy of the law to secure a trustée who is the 
sélection of the creditors, and not the bankrupt. Under the facts 
found by the référée, there can be no question that the proxies held 
by Neydon were procured by the bankrupt to be voted for a trustée 
of the bankrupt's choice. The findings disclose that the creditors 
were solicited to corne to the banking bouse of the bankrupt, where 
the attorney and the agent of the bankrupt were présent assistinj;- 
in the préparation of proofs of debt and proxies, with the declared 
purpose of voting for and electing the choice of the bankrupt for 
trustée. To permit such an élection to stand would be in fact, as 
was said by Judge Blatchford in Ee Bliss, supra, "to permit the 
bankrupt to elect the assignée, which is against the policy o'f the 
law." Such sélection, in the exercise of the power conferred by 
rule 13 (32 C. C. A. xvii., 89 Fed. vii.), the référée could not approve. 
In view of his power of revision, must the référée act upon it alone, 
or may he hear and détermine an objection when the power of at- 
torney thus obtained is sought to be used as the authority for vot- 
ing for a trustée? It is urged upon the one hand that such is 
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the sole authorîty of the référée over the élection, and that cred- 
itors whose daims are duly proven may vote for whonisoever they 
please, subject to the final approval or disapproval of the reïeree 
or court. Under the act of 1867 the holdings do not seem to hâve 
been uniform, but it is to be remembered that under the présent 
act, subject to review by the court, the refered is given broader 
povpers than were conferred upon the register under the act of 1867. 
Under the latter act the register could make no décision, but must 
certify disputed questions to the court for détermination. Under 
that act authority is not v^anting to support the proposition ihat 
the register should not receive votes under proxies obtained by the 
bankrupt with a view to the sélection of an assignée of his choice. 
In Ke Wetmore, above cited, Judge Brown, now Mr. Justice Brown 
of the suprême court, held, when there was good reason to suspect 
that the assignée had been chosen in the interest of the bankrupt, 
confirmation should be refused, and in directing a new élection, after 
setting aside such a sélection, instructed the register to receive no 
votes at such élection cast by the bankrupt or his solicitor under 
powers of attorney from other creditors. In the case of In re Noble, 
Fed. Cas. No. 10,282, Mr. Justice Blatchford, then district judge, 
held that the register had no power, without a spécial order of the 
court, to inquire into the right of creditors to vote, vrhere it had 
been charged that the votes had been influenced by the bankrupt. 
The same judge, however, in the case of In re Holmes, Fed. Cas. No. 
6,632, held, speaking of the powers of the register presiding at a 
meeting to consider a proposition for a composition made by the 
bankrupt: 

"Under the language of the gênerai order, whlch requires the register to 
hold and préside at the meeting, and to report to the court the proeeedlngs 
thereof, with his opinion thereon, he must be held to possess the power to 
regulate the form and order of proceeding at the meeting, and to décide ques- 
tions that may arise, subject to review by this court. He must neeessarily 
décide who are entltled to vote, and in respect to what amount of debts, 
and to pass upon the regularity and propriety of form of proofs of debt and 
of letters of attorney. Whether he bas the right to reject a vote beeause 
the claim is disputed on Its merits Is a question which must be passed upon 
by the court hereafter." 

In Ee Frankj Fed. Cas. No. 5,050, the register had inquired into 
the question as to whether claims had been procured for 'the pur- 
pose of controlling and infiuencing the élection of an assignée, and 
whether that was sufidcient reason for postponing the payment of 
debts, and the court afifirmed the propriety of the regîster's action. 
Under the présent statute, as we hâve seen, the référée présides in 
the place of a judge, and he must certainly détermine who are en- 
titled to participate in the meeting as creditors. Bankr. Act. c. 1, 
§ 1, provides that a creditor may include a duly-authorized proxy. 
Therefore, when the creditor présents his claim, the référée bas thie 
authority of the statute to inquire, for the purpose of the meeting, 
into the claim presented, and to détermine that such person is or 
is not a creditor. Likewise, we see no reason, when the creditor does 
not appear in person, but undertakes to qualify another to represent 
him, why the référée may not inquire into his status to détermine 



64 106 FEDEKAL REPOKTBR. 

whether he is a duly-authorized and lawful attorney in fact. We 
think the daty of the judge or référée presiding at such meeting in- 
cludes the décision of questions necessary to détermine the légal 
rights of those asking to participate, to the extent, at least, of as- 
certaining whether they are creditors or duly-authorized représenta- 
tives of creditors. It was not intended by the act that thèse ques- 
tions should be determined by the creditors. Certainly the référée 
would be compelled to décide between persons claiming to hold dif- 
férent powers of attorney from the same créditer, or, where the 
exécution of the power was denied, to détermine the fact. We can 
see no différence in principle in the détermination of thèse ques- 
tions and passing upon the validity of powers of attorney which are 
alleged not to be the authorization required by the statute, but to 
hâve been procured by the bankrupt in his interest by one in his 
employ. Thèse objections go to the qualifications of the voter in 
the meeting, and must necessarily be determined by the judge or 
référée who is authorized to préside thereat. Nor do we see any- 
thing inconsistent with this conclusion in the right given the référée 
to disapprove the choice of the creditors. In the one case, he is 
determining who may participate in and vote at the élection; in 
the other, he is calleij upon to pass upon, and aflBrm or disafflrm, 
the choice of the meeting composed of those qualifled to vote. Be- 
fore the meeting is organized, the référée presiding must détermine 
who are to make up its constituent members, and we think it is a 
valid objection that one offering to qualify is shown to be the repré- 
sentative of the bankrupt acting under a power of attorney, nom- 
inally executed by the creditors, but in fact procured by the bank- 
rupt in his interest, in order to vote his choice for trustée. It is 
urged that the power thus exercised may resuit in the postpone- 
ment of the choice of an assignée owing to the delay incident to an 
inquiry into thèse preliminary questions. Delay would seem to more 
naturally resuit from permitting an élection under powers of at- 
torney obtained in the interest of the bankrupt which make it clear 
that the référée must disapprove of the choice and order a new élec- 
tion. The argument of convenience, however, should not abridge 
the right of creditors to choose an assignée free from interférence 
by the bankrupt. 

It is urged that, assuming Neydon should not hâve been permitted 
to vote under the power executed to him, the meeting should hâve 
been adjourned to permit the creditors to appear and vote for a 
trustée. The act provides that a majority of the creditors présent 
in number and amount who hâve proven their claims is essential 
to a choice, and it is claimed that such majority had authorized 
Neydon to represent them. After the powers of attorney to him 
were rejected, it is claimed an élection was held by a minority of 
the creditors présent. AU the creditors had an opportunity to be 
présent at the meeting. They could appear in person or by lawful 
proxy. It is the object of the bankruptcy act that the proceedings 
shall be rapidly carried forward, that the estate may be distributed 
to those entitled to share therein. The creditors who authorized 
Neydon to act could only be counted in making up the number of 



IN EE SWIFT. 



65 



those présent if the powers of attomey to him were regarded as 
l'Awfully authorizing him to aj^ar and participate in the meeting. 
When it appeared that the powers of attorney were in the interest 
of the bankrupt, and that Neydon was representing the bankrupt, 
he could not be taken as présent representing credîtors. The référée 
might hâve postponed the meeting. How much delay would hâve 
resulted does not appear. How much the creditors were scattered, 
and to what inconvenience they would havè been put in attending 
a postponed meeting, the record does not disclose. One of thé prime 
objects of the flrst meeting is to choose a trustée to administer 
the estate, and we think there is nothing in the record disclosing an 
abuse of discrétion in declining to adjourn. 

Entertaining. thèse views, we think the district court did not err 
in approving the action of the référée, and its judgment is therefore 
affirmed. 



In re SWIFT et al. 

(District Court, D. Massachusetts. January 7, 1901.) 

No. 2,745. 

Bii/1,8 AND Notes — Indorser— Waivek of Prksbktment and Notice, 

The negotiable instrument law of Massachusetts (Laws 1898, c. 633) 
provides that presentment for payment shall be necessary to charge an 
indorser, except as therein otherwlse provided. Section 82 provides that 
presentment Is dlspensed with "(3) by walver of presentment, express or 
Implied." By section 115 notice of dishonor is not required "where the 
Indorser Is the person to whom the instrument is presented for payment." 
In décisions made before the act was passed the suprême court of the 
State had declared that any words or acts of an indorser of a note, which 
in fact misled and put the holder off his guard and reasonably induced 
him to omit due presentment and notice of nonpayment, would constltute 
an Implied waiver thereof. A flrm gave a note, which was indorsed by 
one of the partners. Shortly before its maturity the indorser consulted 
with the holder with référence to the malîing of an assignment by the 
firm and the partners for the beneflt of creditors, stating their insolvency, 
and that neither he nor the flrm would be able to pay the note at maturity, 
and, as a resuit of the conférence, such an assignment was made before 
the date of the maturity of the note. Held that, under the statute as well 
as by the law merchant, there was an implied walver of presentment, 
which also excused notice to the indorser of nonpayment, under section 
115 of the statute; the indorser being the person to whom the note would 
hâve been presented but for the walver, and the case being fairly within 
the intent and meaning of such provision. 

Bankruptot— Pfoof of Note against Estâtes of Maker and Indorser. 
Under Banljr. Act 1898, § 65c, which provides that, where the claim 
of a créditer is proved and allowed after a dlvidend bas been declared, 
It shall not affect such dlvidend, but he shall be paid equal dividends, 
If the estate equals so much, before other creditors are paid any further 
dividends, where the holder of a note made by a partnershlp, and in- 
dorsed by one of the partners, both maker and indorser having been ad- 
judicated bankrupts, proves his claim against the partnershlp estate after 
a dlvidend has been declared and paid to other creditors, his right to a 
préférence in future dividends cannot be considered équivalent to a dlvi- 
dend actually declared In his favor, or to an actual part payment of his 
note by the maker, and he is entitled to prove his claim against the 
estate of the Indorser for the full amount of the note, 
106 F,— 5 
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In Bankruptcy. 

The référée certified questions for the détermination of the court, 
as f ollows : 

"Thèse were pétitions to revlew an order denying a pétition to reconsider 
the clalm of Charles B. Burleigh, allowed agalnst the separate estate of E. C. 
Hodges, and modifying the allowance of said claim. The case was submitted 
on a stipulation of agreed tacts. The proof of this claim had been allowed 
on the llth day of July, 1900, agalnst the joint estate of said bankrupts, In 
the sum of $52,275, and was then entitled to the flrst dlvidend of 20 per cent., 
already declared on the 15th day of June, 1900, on claims allowed and such 
as would probably be allowed, and was subsequently allowed on .Tuly 18, 1900, 
against the separate estate of E. C. Hodges In the sum of $41,820; being the 
amount of the note and interest held by the credltor Charles B. Burleigh, less 
the amount of the dlvidend, as stated above. It was agreed that the firm 
of E. C. Hodges & Co. had given this note for $50,000, signed by it and in- 
dorsed by E. O. Hodges, who was a member of the firm prior to Its delivery, 
and there was no contention that It was not provable agalnst both the joint 
and separate estâtes if the requirements for presentment and notice had been 
complied with (Bankr. Act, § 5g); also that the note was payable January 3, 
1900; that prier to January 3d the firm of B. C. Hodges & Oc, and the 
varions members thereof, were insolvent; and that on or about December 26, 
1809, E. C. Hodges consulted with the then owner and holder of said note 
with référence to an assignment of the property of the flrm and of said part- 
ners for the beneflt of its creditors, and as a resuit of such conférence an 
assignment for the beneflt of creditors was executed by said firm and said 
Hodges prior to January 3, 1900. The subject-matter of this note was dis- 
cussed at this conférence, and the Inability of the flrm and said E. C. Hodges 
to pay said note at maturity was stated by said Hodges to the holder. After 
said assignment, proceedings in bankruptcy were begiin and a trustée was 
chosen of the property, la conséquence of said conférence, and the state- 
ments of said flrm and of said Hodges, no presentment or demand for pay- 
ment was made, and no notice was sent to E. C. Hodges of its nonpayment. 
This pétition Involves the construction of the Massachusetts negotiable in- 
struments act of 1898 (chapter 533). Section 70 of this act provides as fol- 
lows: 'Presentment for payment is not necessary in order to charge the per- 
son primarily liable on the instrument, » * * but except as herein other- 
vise provlded, presentment for payment is necessary in order to charge the 
drawer and endorsers.' Sectioij 80 provides: 'Presentment for payment is 
not required in order to charge the endorser where the Instrument was made 
or aceepted for his accommodation, and he has no reason to expect that the 
instrument will be paid if presented.' Section 82 provides: 'Presentment for 
payment is dispensed with. * * • (3) by waiver of presentment express 
or implied.' Section 89 provides: 'Except as herein otherwise provided, 
when a negotiable instrument has been dishonored by non-acceptance or non- 
payment, notice of dishonor must be glven to the drawer and to each endorser, 
and any drawer or endorser to whom such notice is not given is discharged.' 
Section 115 provides: 'Notice of dishonor is not required to be given to an 
endorser In either of the followlng cases: • * * (2) Where the endorser 
is the person to whom the Instrument Is presented for payment; (3) where 
the Instrument was made or aceepted for his accommodation.' One of the 
objects of presentment for payment and notice of dishonor is that the indorser 
may take steps to protect himself by demanding additional security. In this 
case the indorser was a partner In the flrm, and hence a person primarily 
liable on the Instrument. In a certain sensé, E. O. Hodges may also be said 
to hâve been an accommodation indorser, and hence, under section 80 already 
cited, net entitled to presentment for payment, and under the terms of the 
stipulation It cannot be said that he had any reason to expect that the in- 
strument would be paid If presented. In other words, the law never requires 
the holder to perform a needless ceremony in order to make valid the con- 
ditional contract of an indorser. The provisions of section 115 exclude the 
necessity of notice of dishonor. Furthermore, it appeared to the référée that 
there had been an implied waiver of presentment for payment and notice of 
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dlshonor. While the décisions dted by tlie petltioner clearly sliow that tlie 
kuowledge of insolvency was no excuse for the failure to présent for pay- 
ment and notice of dislionor, the facts in tMs case were much stronger, and 
amounted, accordlng to the court's view, to a waiver of thèse requlrements 
upon the part of the holder of the note. Whether the Massachusetts nego- 
tiable instruments act supersedes in ail respects the law merchant It does 
not seem to the référée necessary to détermine. It is sufBcient to say that 
under the law merchant the authorlties cited hy both parties malte it clear 
that under certain cireumstances presentment for payment and notice of dis- 
honor may be dispensed with or impliedly waived. That the proof presented 
should be diminished to the extent of the dividend already declared and pay- 
able from the joint estate would seem to be established by the foUo-wing au- 
thorities: Ex parte Nason, 70 Me. 363; In re Farnham, 6 Bost. Law Eep. 
21, 26. The proof of said claim, the stipulation, pétition to reconsider, and 
order thereon are herewith annexed and made part of this certiflcate, and 
the said questions are certified to the judge for his opinion thereon." 

The following stipulation was thereafter entered into: 
"It is agreed that the Burleigh note was presented to the référée for proof 
against the separate estate of E. C. Hodges, wlthout the linowledge of the 
petitioner, for review, and that the allowance thereof by the référée was 
without any hearing other than is Implied by présentation and allowance; 
that the only évidence Introduced at any stage of the case consists of the 
stipulation filed with the référée, and annexed to the certification to this 
court; that E. C. Swift remained the holder of the note till after maturity, 
and that at least as late as a month after maturity of the note he had not 
assented in writing to the eommon-law assignment made by E. C. Hodges & 
Oo.; and that on or about its date the letter annexed hereto was sent, with 
the sheets of the first dividend, to the trustée: 

" 'Boston, June 15, 1900. 
" 'Freedom Hutchinson, Esq., Boston — Dear Sir: In the matter of Fred- 
erick Swift et al., bankrupts. In accordance with instructions from Référée 
Olmstead, I inclose herewith dividend sheet in the above-entitled case, show- 
ing a first dividend of twenty per cent, upon ail clalms proved and allowed, 
upon claims on file, and upon claims suspended, with the exception of claim 
of one Burleigh and one Le Koy. You will kindly send out notices of this 
dividend to the forty-one creditors whose claims hâve been allowed, havlng 
same payable not earlier than ten days from date of déclaration. The claims 
filed, but not allowed, and the claims suspended, you wlU hold cheeks until 
after allowance. Your comniission as trustée has been figured on ail claims 
presented, with the exception of said Burleigh and Le Roy claims. The same 
wlll also apply to the referee's commission. Kindly send me the cheeks to 
be countersigned on or before the twenty-fifth of June. 

" 'Yom-s, respectfully, M. MacCarthy, A. C* " 

See 105 Fed. 493. 

Bancroft G. Davis, for Foreman, an objecting creditor. 
Elder, Wait & Whitman, for Burleigh. 

LOWELL, DistWct Judge. Under St. Mass. 1898, c. 533, §§ 63, 64, 
Hodges was an indorser of the note in question, By sections 70 and 
82 of the same act, presentment for payment was necessary to 
charge him as indorser, "except as herein otherwise provided." The 
first exception relied on by the creditor is found in section 79 : "Pre- 
sentment for payment is not required in order to charge the drawer 
where he has no right to expect or require that the drawee or ac- 
ceptor will pay the instrument." The appealing creditor of the joint 
estate contends that section 79 applies only to the drawer of a bill 
of exchange, and not to the indorser of a promissory note. In some 
casea it is said or assumed that the rights of a drawer of a bill of 
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exchange regarding demand and notice are the same as those of an 
indorser of a promissory note (see Bank v. Fulmer, 3 Pa. St. 399), 
but it is at least doubtful if the assumed identity governs the con- 
struction of a statute like that before the court, where the words 
drawer, maker, indorser, etc., appear to be used in their discrim- 
inated sensé. It is not necessary to décide this point', in view of the 
construction put upon other sections of the act. 

The second exception insisted upon is that found in section 82: 
"(3) By waiver of presentment, express or implied." No express 
waiver is hère shown, and the case turns upon the existence or ab- 
sence of waiver implied from the facts agreed by the parties and 
stated by the référée. St. Mass. 1898 is intended to supersede ail 
other statutes relating to promissory notes, and, as it does not pur- 
port merely to rearrange statutes previously existing, there is no 
strong presumptioQ that any one of its provisions is merely a codiâ- 
cation of the law previously existing. When it attaches certain re- 
sults to an implied waiver of demand, however, a court called upon 
to deflne such waiver may appropriately look at définitions of the 
term previously established. When the législature of Massachusetts 
used the words, "waiver of presentment, express or implied," it may 
be supposed to hâve used thèse words in the meaning consistently at- 
tributed to them by the courts of Massachusetts. In Kent v. War- 
ner, 12 Allen, 5G1, 563, Mr. Justice Foster said, in delivering the 
opinion of the suprême court: 

"Strictly speaking, a waiver is an intcntional relinquishment of a known 
rigM; but where ttie indorser of a note by words or acts bas in fact misled 
and put the holder ofC' bis guard and reasonably induced him to omit due 
presentment for payment and notice of nonpaynient, be is deemed in law to 
bave waived tbe performance of thèse cérémonies, because it would be in- 
consistent with good faitb on his part to Insist upon a condition compliance 
with whieb had been prevented by his own conduet." 

That which puts the holder off his guard is said to be waiver, in 
other cases, among them Gordon v. Parmelee, 15 Gray, 413, 422; 
Armstrong v. Chadwick, 127 Mass. 156. 

Do the facts stated in the referee's certificate establish that the 
holder of the note was reasonably put olï his guard by the acts of 
Hodges? I think they do. Hodges was liable on the note both as 
maker and indorser. About a week before maturity he consulted 
with the holder regarding a gênerai assignment of the firm and its 
partners, which assignment was made as a resuit of the consulta- 
tion. The note was discussed, and Hodges t'old the holder that nei- 
ther the flrm which made the note, nor he himself, the partner who 
had indorsed it, could pay it at mattirity. It is not necessary to dé- 
cide that, where the maker and indorser of a note are quite separate 
persons, the bare stateiùent by the indorser that the maker will not 
pay opérâtes to excuse demand. Hère the maker and indorser were, 
in an important sensé, the sàme pèrson. Hodges said, in effect, "I 
cannot pay you this note either as maker or as indorser." Doubt- 
less he might hâve added, "In spite of the fact just stated, I require 
you to go through the useless ceremony of demanding payment." 
Had he said this, there would hâve been no waiver; but, in the ab- 
sence of such a réservation, I think that the holder reasonably un- 
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derstoo.d him to waive the useless ceremony, Upon this under- 
standing the holder acted. It should be noticed that Hodges and liis 
créditer were not dealing at arm's length, or as opposing parties, but 
were conferring about the gênerai condition of Hodges' affairs. 

In construing a term found in a statute of Massachusetts, and 
previously deflned in Massachusetts décisions, it may be suflflcient 
to refer to those décisions. As the statute in question is intended to 
introduce uniformity into the laws of the several states, it would be 
unfortunate, howeyer, if the Massachusetts décisions concerning 
waiver of demand were opposed to a great weight of authority else- 
where, and to the law merchant as generally laid down. I do not 
flnd that opposition exists. The définitions in 3 Daniel, Neg. Inst. 
(4th Ed.) § 1103, and in 2 Pars. Notes & B. (2d Ed.) p. 582, are sim- 
ilar to those declared by the suprême court of Massachusetts. In 
Bank v. Dill, 5 Hill, 403, no waiver of demand was understood by 
the créditer at the time the alleged waiver took place. It was set 
up as an afterthought to excuse a mistake concerning the date of the 
note. When the holder was asked by the indorser why the note had 
not been presented for payment, he answered that presentment would 
be made that same afternoon, and claimed a waiver only after he 
had found out, to his surprise, that this presentment would be too 
late. In Ee Grant, Fed. Cas. No. 5,691, the court found that the 
waiver, so far as there was one, was not made with any regard to 
the indorsement, and that ail parties were considering only the rights 
of the maker. In the case at bar the indorsement was expressly re- 
ferred to. I hold, therefore, that there was no implied waiver of 
presentment, within the purview of the statute. 

That waiver of presentment for payment, and knowledge of non- 
payment arising from the identity of the maker and indorser, taken 
together, will excuse notice of nonpayment, is a conclusion so sensi- 
ble that it must stand unless plainly opposed to the words of the 
statute. That this is the law merchant is not denied. To présent 
for payment in order to charge an indorser, where the indorser has 
already told the holder that he cannot pay the note either as maker 
or as indorser, seems a useless ceremony, but it is a matter of sub- 
stantial importance, by comparison with giving notice to the in- 
dorser who has waived presentment, that he, the indorser, has not 
paid the note as maker. The notice, if given, would run substan- 
tially thus: "Please take notice that you bave not paid the note 
which, in accordance with our agreement, I hâve not presented to 
you for payment." The faets which were held to constitute a waiver 
of demand were held also to constitute a waiver of notice in most 
or ail the cases above cited. Waiver of notice seems to bave been 
implied from waiver of presentment. 

That notice would be excused by waiver, even in the absence of an 
express provision of statute, I am inclined to think; but this case 
seems fairly covered by the statute itself. By section 115, notice of 
dishonor is not required "where the indorser is the person to wliom 
the instrument is presented for payment." The instrument hère was 
not presented to Hodges for payment, because he had given the créd- 
iter to nnderstand that presentment would be useless. The excep- 
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tion was inserted to avoid the necessity of giving notice of a fact 
which, by the terms of tlie exception, must be within the personal 
knowledge of the man notifled. It is no straining of langnage to 
hold that the term, "person to whom the instrument is presented for 
payment," includes a person to whom the instrument would hâve 
been presented if he had net, both as maker and as indorser, waived 
such presentment. The creditor is therefore entitled to prove 
against Hodges' separate est'ate. 

The proving creditor seeks to review the décision of the référée in 
deducting from the amount proved against the separate estate the 
amount of the dividend declared on the joint estate. That a cred- 
itor may prove for the full amount of a note against both its maker 
and indorser, and may collect from both estâtes dividends on such 
proof until his whole debt is satisfled, is settled law. Where, how- 
ever, proof against the estate of the indorser is made after part pay- 
ment by the maker, the proof must be limited to the balance due on 
the note after deducting the part payment. And it appears to be 
settled that a dividend from the estate of the maker, declared in 
favor of the creditor, and payable before proof is made against the 
estate of the indorser, is the équivalent of actual part payment. In 
this case, proof against the estate of the maker was made after the 
déclaration of the flrst dividend. By section 65c, the creditor mak- 
ing proof after the déclaration of the ârst dividend is entitled to be 
paid "dividends equal in amount to those already received by the 
other creditors, if the estate equal so mucb before such other cred- 
itors are paid any further dividends." This right of the creditor to a 
préférence in future dividends does not seem to me équivalent to a 
déclaration of a dividend in his favor, or to actual part payment of 
the note. In re Hicks, Fed. Cas. No. 6,456; In re Hamilton (D. C.) 1 
Fed. 800; In re Meyer, 78 Wis. 615, 626, 48 N. W. 55, 11 L. R. A. 
841; Ex parte Todd, 2 Rose, 202, note. The estate might not be 
large enough to pay to this creditor the rate declared in favor of the 
other creditors. Considering the situation as shown in the finding 
of the référée and in the subséquent stipulation, I think the creditor 
was entitled to prove for the whole amount of the note against -the 
estate of the indorser. The judgment of the référée is reversed, in 
so far as it provides for a diminution of the proof presented against 
the separate estate of E. C. Hodges; in other respects it is afSrmed, 



ONITBD STATES T. HENSBL et al. 

(Circuit Court of Appeals, Second Circuit. January 4, 1901.) 

No. 34. 
Tariff Duties— Bottlbs. 

Tarife Act 189T, par. 99, provides that glass bottles "flUed or unfllled, 
• * * and whetlier tlieir contents be dutiaWe or free (except such as 
contain merchandise subject to an ad valorem rate of duty, • * • 
which shall be dutlable at the rate applicable to their contents) shall pay 
duty as foUows: If holding more than one pint, one cent per pound; if 
holding not more than one pint, « • » one and one-'half cents per 
pound: • ♦ • provided, that none of the above articles shall pay a lésa 
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rate of duty than 40 per centum ad valorem." Beld, that the proviso ap- 
pUes as well to bottles containlng merchandise subject to an ad valorem 
duty as to others. 

Appeal from the Circuit Court of the United StateS for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York, reversing a décision of the 
board of gênerai appraisers which affinned a décision of the collector 
of the port of New York touching the rate of duty to be paid on cer- 
tain glass bottles filled with médicinal préparations. 

Chas. D. Baker, for the United Statea. 
Everit Brown, for appellee. 

Before LAOOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The importation was under the tarifî 
act of 1897, which imposed a duty of 25 per cent, ad valorem upon 
the médicinal préparations which the bottles contained. The ques- 
tion presented is whether the bottles shall pay duty at 23 per cent., 
the rate prescribed for their contents, or at 40 per cent., the rate 
prescribed in the last clause of paragraph 99 of said act. The whole 
paragraph reads as foUows: 

"Par. 99. Plaln green or colored, molded or pressed, and fllnt, lime, or lead 
glass bottles, vials, jars, and covered or uncovered deml-johns and carboys, 
any of the foregoing, flUed or unfilled, not otherwise specially provided for, 
and wbetber tbelr contents be dutlable or f ree (except such as contain mer- 
chandise subject to an ad valorem rate of duty, or to a rate of duty based 
in whole or in part upon the value thereof, which shall be dutlable at the 
rate applicable to their contents) shall pay duty as follows: If holding more 
than one plnt, one cent per pound; if holding not more than one pint and 
not less than one-fourth of a plnt, one aad one-half cents per pound; if 
holding less than one-fourth of a pint, fifty cents per gross: provided, that 
none of the above articles shall pay a less rate of duty than forty per centum 
ad valorem." 

The question presented is whether the proviso qualifies the "plain," 
etc., "* * * glass bottles," which by the use of the word "such" 
are enumerated in the excepting clause, inclosed in parenthèses. 
The board of appraisers held that it did. The judge who heard the 
cause at circuit reached the conclusion that such "construction con- 
tradicts the exception, which seems to place a spécial duty upon this 
Mnd of bottles when filled with dutiable contents, the same as that 
upon the contents, by making that upon the bottles différent from 
that on the contents. The exception is out of the whole paragraph 
and leaves the proviso to operate upon the rest. This gives eflect 
to the whole." We are unable to concur in this conclusion. If it 
be said that the excepting clause places a spécial duty upon this 
kind of bottles when flUed, it may equally be said that the main body 
of the paragraph places a spécial duty upon the same kind of bottles 
when empty, and there is no apparent reason why the proviso should 
not be taken to qualify both classes. If the exception in the paren- 
thèses had merely excepted the same kind of bottles from duty under 
paragraph 99, leaving them to be found classified for duty under some 
other paragraph, it might be said that the exception is out of the 
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whole paragrapli, and the proviso be held to qualify only what îs 
left. But the clause in parenthèses does not take the articles therein 
named out of the whole paragraph, but only eut of the enumeration 
preceding the parenthèses, and thereupon proceeds to lay a rate of 
duty (in the sàme paragraph) upon the bottles thus segregated from 
the others. The paragraph lays (1) a spécifie duty, varying with 
thdr size, upon bottles which are empty, or fllled with free goods 
or with goods upon which the tariff lays a spécifie duty; and (2) 
an ad valorem duty, varying with their contents, upon bottles which 
are fllled with goods upon which the tariff lays an ad valorem duty. 
It would seem to be a reasonable construction of the proviso, "that 
none of the above articles shall pay a less rate of duty than forty 
per centum ad valorem," to hold that it qualifies both classes of 
bottles which the paragraph subjects to duty. This constniction 
seems to harmonize with the history of the paragraph. The tariff 
âct of 1890 contained two paragraphs, one dealing With empty bot- 
tles, the other with fiUed ones, as follows: 

"(103) Green, and colored, molded or pressed, and fllnt, and lime glass bot- 
tles, holding more than one plnt, and demljohns, and carboys (covered or 
uncovered), and other molded or pressed green and colored and fllnt or lime 
bottle glassware, not speelally provided for In thls act, one cent per pound. 
Green, and colored, molded or pressed, and flint, and lime glass bottles, and 
vlals holding not more than one plnt and not less than one-quarter of a 
plnt, one and one-half cents per pound; If holding less than one-fourth of 
a pint, fifty cents per gross. 

"(104) AU articles enumerated In the preceding paragraph, If fllled, and not 
otherwise provided for In this act, and the contents are subject to an ad 
valorem rate of duty, or to a rate of duty based upon the value, the value of 
such bottles, vials, or other vessels shall be added to the value of the con- 
tents for the aseertalnment of the dutiable value of the latter; but if fllled, 
and not otherwise provided for in this act, and the contents are not subject to 
an ad valorem rate of duty, or to rate of duty based on tbe value, or are free 
of duty, such bottles, vials, or other vessels shall pay, in addition to the duty, 
if any, on their contents, the rates of duty prescrlbed in the preceding para- 
graph: provided, that no article manufactured from glass descrlbed in the 
preceding paragraph shall pay a less rate of duty than forty per centum ad 
valorem." 

While this tariff of 1890 was still in force the circuit court in the 
Southern district of New York construed thèse sections in Re Salo- 
mon (G. C; 1893) 55 Fed. 285. Judge Coxe, writing the opinion, 
says: 

"Paraphrased to fit the facts of thls case, paragraph 104 would read as fol- 
lows: 'Green,' etc., 'glass bottles, when fllled with something that pays an 
ad valorem duty shall pay the same duty as the contents, the dutiable value 
belng ascertained by adding the value of the contents to the value of the bot- 
tles: provided, that no glass bottle shall pay less than forty per centum ad 
valorem.' The appellants insist that their bottles should pay but 25 per 
centum because their blacliing pays only at that rate. I do not so under- 
stand the lavsr. Paragraph 103 describes well-knovrn articles of glassware, 
and, when they are empty. Imposes a speclflc duty upon them. Paragraph 104 
deals with the same articles when fllled. It is manlfest that, If fllled with 
some substance paylng a low rate of duty ad valorem, the bottles descrlbed 
in 103 would come in under the same low rate. Designing men could thua 
évade the provisions of the law. To guard against this contingency, congress 
inserted the proviso, intended to prevent Importers from avoiding the payment 
of duties which should approximate those of 103 by fllling the bottles and im- 
porting them under 104. It is as if the proviso read: 'Provided, that no 
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articles descrlbed In paragraph 103 shall, under the provisions of 104, avoid 
the payment of adéquate dutles, for ail such articles when assessed wltli 
an ad valorem dtity shall pay at least forty per centum.' " 

In 1892 the circuit court of appeals in the Fourth circuit held in 
Marine v. Packham, 3 C. O. A. 210, 52 Fed. 579 (Simonton, J., dis- 
senting), that the proviso applied to the empty bottles enumerated 
in paragraph 103. The Wilson act of 1894 eliminated the clause 
fixing an ad valorem duty when the contents paid ad valorem, and 
flxed a spécifie duty on ail bottles, filled or unfilled, and whether 
their contents were dutiable or free, with no 40 per cent, proviso. 
Paragraph 99 of the act of 1897 is apparently a return to the scale 
provided by the two paragraphs of 1890, as construed by the courts. 
The décision of the circuit court is reversed, and that of the board 
of appraisers is sustained. 



HILLER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 4, 1901.) 

No. 25. 
Tarif? Ddties— Braids. 

Cotton braids, Intended to be manufactured into shoe laces, thongh not 
trimmings, are within Tariff Act 1897, par. 339, imposing a duty of 60 
per cent, ad valorem on certain cotton manufactures, among -whlch are 
"embroideries, and ail trimmings, including braids, edgings, insertlngs, 
flouncings, galloons, gorings, and bands"; the intention that the word 
"including" was used not by way of spécification, but by way of addition, 
being shown by a comparison of the acts of 1897 and 1894, indicating that 
braids were intentionally talîen out of the 45 per cent, paragraph, where 
they appeared in the act of 1894, and put Into the 60 per cent, paragraph 
of the act of 1897, irrespective of the use to which they may be applied. 

Lacombe, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Everit Brown, for appellants. 
Charles D. Baker, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

iSHIPMAN, Circuit Judge. On or about September 22, 1897, the 
appellants imported into the port of New York certain cotton braids 
in lengths of 120 to 144 yards, generally tubular, but in some in- 
stances flat, which were intended to be made into shôe laces by being 
eut into suitable lengths and properly tagged for that purpoSe. They 
are not trimmings, and are known as braids, or as shoe-lace braids. 
They were classifled by the collecter under paragraph 339 of the act 
of July 24, 1897, Vvhich imposed a duty of 60 per centum ad valorem 
upon a long list of articles composed of flax, cotton, or other vege- 
table flber which hâve been ornamented, or are of an ornamental 
character. In this list were the foUowing articles: "Embroideries 
and ail trimmings, including braids, edgings, insertings, flouncings, 
galloons, gorings and bands." Tlie importera protested that the 
merchandise was dutiable either under paragraph 322, which is aa 
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followa: "Ail manufactures of : cotton, not specially provided for 
in this act, forty-five per centum ad valorem," or at the same rate, 
under paragraph 320 of the same act, as bindings or tapes. Para- 
graph. 322 is the only one now relied upon. The board of gênerai 
appraisers afQrmed the action of the collector, and the circuit court 
afflrmed the décision of the board. 

The construction which the défendants give to the language of 
paragraph 339 is, "ail trimmings, including braids" used for that pur- 
pose. The government understands the clause to mean "ail trim- 
mings, among which are included braids, edgings," etc., and that 
the Word "including" is used not by way of spécification, but by way 
of addition. It would be somewhat difficult to infer the législative 
intention from the language of the paragraph without référence to 
the history of this part of the cotton schedule, because in the tariff 
acts the word "including" is sometimes used merely to specify par- 
ticularly that which belongs to the genus, and is sometimes used to 
add to the gênerai class a species which does not naturally belong 
to it. A comparison of the provisions of the cotton schedules in the 
acts of 1894 and 1897, in regard to the classification of braids, is, 
however, quite signiâcant of the intent of congress. Paragraph 263 
of the act of 1894, which corresponded to paragraph 320 of the act 
of 1897, imposed a duty of 45 per centum ad valorem upon cords, 
braids, etc., made of cotton, but braids are omitted in paragraph 
320 of the new act, which imposed the same duty. Paragraph 276 
of the act of 1894, which corresponded to paragraph 339 of the new 
act, omitted braids, which was inserted in paragraph 339, — the one 
under considération. This comparison of the two acts indicates that 
congress intentionally took braids out of the 45 per cent, paragraph, 
where it had been in 1894, and put the article into a paragraph im- 
posing a higher rate of duty; and that it intended to impose the rate 
upon the articles generally, irrespective of the use to which they 
might be applied. The décision of the circuit court is aflSrmed. 

LACOMBE, Circuit Judge. I am unable to concur in the opinion 
of the majority. Référence to the earlier acts in pari materia is no 
doubt illuminative as to législative intent, and it is quite apparent 
that the braids of paragraph 263 of the act of 1894 are found no- 
where in the act of 1897, except in paragraph 339. But the braids 
of paragraph 263 of the act of 1894 did not include the articles in 
question, because they were otherwise specially provided for in the 
same paragraph as "boot, shoe and corset lacings." I am, there- 
fore, of the opinion that congress intended by paragraph 339 of 1897 
to cover only such braids as are trimmings. 



UNITED STATES V, BEEBB. 75 

TJNITED STATES v. BEBBB et aL 

(Circuit Court of Appeals, First Circuit January 16, 1901.) 

No. 355. 

Tatjff Ddties— Liquidation of Entey. 

The coUector, on entry being made of an Invoice In rupees, ilquidated 
It, not in accordance with the priclaimed value, as provlded by Tariff 
Act 1894, c. 349, § 25 (28 Stat. 552), but at a higher value, assuming to 
act under the provlso that the secretary of the treasury may order re- 
liquidation on satisfactory évidence that the value of the foreign money 
exceeds by 10 per cent, the proclaimed value. The importer made pro- 
test. After the protest the secretary of the treasury wrote the collector 
that he -was satisfied the value of the foreign money was more thau 10 
per cent greater than the proclaimed value, and that under the authority 
conferred on him by section 25 he approved the coUector's action. Beld, 
that the Importer had a right to hâve a proper liquidation by the collector 
in the flrst instance, which right was fixed by the protest, and was not 
afCected by the subséquent action of the secretary. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Boyd B. Jones, U. S. Atty. (Albert H. Washburn, Asst. U. S. 
Atty., on the brief), for the United States. 

William K. Sears (Wipple, Sears & Ogden, on the brief), for ap- 
pellees. 

Before PUTNAM, Circuit Judge, and WEBB and ALDBICH, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This is an appeal by the United States 
against importers, arising under section 25 of the tariff act of 1894, 
c. 349 (28 Stat. 552), as follows: 

"Sec. 25. That the value of foreign coin as expressed In the money of 
account of the United States shall be that of the pure métal of such coin of 
standard value; and the values of the standard coins in circulation of the 
varions nations of the world shall be estimated quarterly by the director of 
the mint, and be proclaime'd by the secretary of the treasury Immediately 
after the passage of this act, and thereafter quarterly on the flrst day of 
January, April, July, and October in each year. And the values so pro- 
claimed shall be followed in estimating the value of ail foreign merchandise 
exported to the United States during the quarter for which the value is pro- 
claimed, and the date of the consular certification of any invoice shall, for the 
purposes of this section, be considered the date of exportation: provlded, that 
the secretary of the treastiry may order the reliquidation of any entry at a 
différent value, whenever satisfactory évidence shall be produced to him 
showing that the value in United States currency of the foreign money spec- 
ified in the Invoice was, at the date of certification, at least ten per centum 
more or less than the value proclaimed during the quarter in which the con- 
sular certification occurred." 

The proceeding is under sections 14 and 15 of the customs admin- 
istrative act, approved on June 10, 1890 (26 Stat. 137, 138). The 
invoice was in silver rupees, and the United States claim that the 
proviso which concludes section 25 of the act of 1894 applies to 
the case. Due entry having been made by the importers, the col- 
lecter, inStead of Computing the rupee in accordance with the value 
proclaimed pursuant to the gênerai terms of that section, liquidated 
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the invoice by estimating it in the manner which it is alleged îs per- 
mitted to the secretary of the treasury on reliquidation according 
to its proyiso. . Thereupon, on February 17, 1899, the importera paid 
the dutie^, and seasonably and properly protested on the ground that 
the collector had assessed the ad valorem duty provided by law 
by valuing the rupee of the invoice at a rate or value other aud 
more than that estimated and determined by the director of the 
United States mint and proclaimed by the secretary of the treasury. 
They also claimed in their protest that there should be refunded to 
them ail excessive duties paid in accordance with the liquidation. 
The board of gênerai appraisers on July 20, 1899, reviewed the case, 
and entered an order as follows : "The protest is sustained, and the 
collector's décision reversed, with instructions to reliquidate the 
entry accordingly." This was in accordance with section 14 of the 
act approved on June 10, 1890, which provides that a décision of 
the board of gênerai appraisers shall be "transmitted to the proper 
collector, or person acting as such, who shall liquidate the entry ac- 
cordingly," except in case of an appeal. The United States season- 
ably, by their pétition, applied to the circuit court as provided in sec- 
tion 15 of the last-named statute. That court entered a judgment 
as follows : "The décision of the board of the United States gênerai 
appraisers is hereby afBrmed, and pétition dismissed." Froin tliis 
judgment the United States seasonably took this appeal. No appeal 
was taken by the importers. 

Subsequently to the protest, on March 31, 1899, the secretary of 
the treasury wrote the collector, among other things, as follows: 

"In reply, I hâve to Inform you that from an inspection of the invoices, 
and of the U. S. consular certificates attached thereto, the department is sat- 
Isfled that the correct and true value of the India rupee was, at the date 
of shipment of the said merchandise, In fact more than ten per centum 
greater than that estimated by the director of the mint for the quarter cover- 
Ing said shipments. Your action in liquidating the entry on the basls of 
this htgher valuation for the India rupee Is, therefore, hereby approved, 
■under the authority conferred upon the secretary of the treasury by section 
25 of the act of Aug. 28, 1894." 

The United States claim that this communication constituted a 
reliquidation as provided in section 25 of the act of 1894, and that 
it operated to validate the prior proceedings by the collector, or, at 
least, that it became effective to defeat the protest. That communi- 
cation was not before the gênerai appraisers when they made their 
décision, but it was properly returned into the circuit court as "fur- 
ther évidence," as provided in section 15 of the act of 1890. 
■ The parties hâve fully argued before us certain substantial issues 
which they désire to raise with référence to the construction and 
application of the proviso in section 25 of the act of 1894; but we 
are unable to consider them, because they are not properly before 
us on this record. It is impossible for the court to foresee ail the 
conséquences involved in the right of an importer to bave a liquida- 
tion by the collector in accordance with the proclaimed value of 
foreign coins, as directed in the gênerai terms of the statute in ques- 
tion, or to foresee how far the rights of the United States and of 
importers may be involved in unauthorized departures from the 
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précise form of proceeding which the law requirea in this respect. 
Whatever may be the powers of the secretary of the treasury, and 
whatever effect may be given to his reliquidation in accordance with 
the proTiso, it is the légal right of the importer to hâve his invoice 
properly liquidated by the coUector in the ârst instance. This right 
became flxed in the présent case by the protest flled by the importera 
before any action was taken by the secretary of the treasury, and 
it cannot be taken away by any such action subséquent in date to 
the irregular proceedings at the port of importation. The décision 
of the board of gênerai appraisers, the judgment of the circuit court, 
and the fact that only the United States bave appealed, if tbe im- 
porters could also hâve, idone so, leave nothing to be considered by 
this court except the action of that board in directing the coUector 
to liquidate the entry in accordance with its order. What proceed- 
ings should follow that liquidation, and what may be the effect of 
those proceedings, we hâve not undertaken to détermine, for the rea- 
sons we hâve already stated. We must afûrm the judgment of the 
circuit court, but, in order that the effect of the affirmation shall 
not be misunderstood or misapplied, we deem it proper to make it 
clear that the resuit of this appeal is without préjudice to the ulti- 
mate rights of the parties. 

The judgment of the circuit court is afiSrmed, without préjudice 
to the right of either party to proceed further, after a proper liquida- 
tion by the collector of customs at the port of Boston, in accordance 
with section 25 of the tariff àct of August, 1894, including the pro- 
viso therein, or in accordance with any other direction of law ap- 
plicable to the circumstances of the case, if there be any such right. 



WELLS & RICHARDSON CO. v. SIEGEL, COOPER & CO. 

(Circuit Court, N. D. IlUnois, N. D. November 29, 1900.) 

No. 25,412. 

Tbadb-Marks— Descriptive Words— " Cklert Compound." 

The words "Celery Compound," while descriptive In charaeter, may 
constltute a trade-mark, and be entitled to protection as such, In con- 
nection with the représentation of a head of celery, where it is shown 
that by long use, not strictly in a descriptive sensé, they hâve aequired 
a secondary meanlng, as identifylng thé particular préparation of com- 
plainaat. 

In Equity. Suit for infringement of trade-marku On motion for 
preliminary injunction. 

P. F. Eeed, George L. Huntress, and Edward S. Eogers, for com- 
plainant. 
Pam, Calhoun & Glenhon, for défendant. 

KOHLSAAT, District Judge. In this matter I am of the opinion, 
from the proofs submitted herein, that while, under certain condi- 
tions, the words "Celery Compound" could well be considered de- 
scriptive, yet the facts hère shown establish the contention that 
they hâve never been used in a strictly descriptive sensé, but hâve ac- 
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quired a secondary meaning as a désignation for complainant's 
préparation. For this reason, under the trend of the later authorities 
on this subject, the use of thèse -words as a trade-mark designating 
this particular préparation may be properly sustained. The adoption 
of the représentation of a head of celery as a portion of the trade- 
marlî for this préparation is also justifled by the proofs before me. 

Touching the question of unfair compétition, in my opinion the 
contentions of complainant are amply sustained by a simple inspec- 
tion of the bottle, carton, and inscriptions thereon used by défendant, 
so far as simulation is concerned. 

A temporary injunction may issue restraining the use by défendant 
of the said trade-mark and form of paclcage, upon complainant filing 
herein a proper bond in the sum of $5,000. 



HEGINA MTJSIC-BOX CO. v. OTTO et al. (three cases). 

(Circuit Court, 0. New Jersey. January 14, 1901.) 

Patents— Inpringement—Music Boxks. 

The Rlessner patent, No. 569,233, the Brachhausen patent, No. 569,393, 
and the Brachhausen patent, No. 621,025, eaeh for Improvements In auto- 
matic musical instruments, held valld, and Infrlnged. 

In Equity. Suits for infringement of patents. On final hearing. 
Antonio Knauth, for complainant. 

GBAY, Circuit Judge. Three sereral suita in equity were brought 
by complainant against the défendants for infringement of three sev- 
eral patents numbered 569,233, 569,393, and 621,025. Bills of com- 
plaint were flled in thèse suits in January, 1900, with the usual 
prayers for injunction and accounting for damages in costs against 
défendants, and the hearing was had of the three suits together, on 
bills, answers, proofs, and exhibits. The usual prima facie proofs of 
infringement and expert testimoijy were made in each case by the 
complainants, but, though the answers in each case denied ail the 
material allégations in the bills, and set forth varions défenses, no 
proofs were adduced by the défendants, nor was any argument made 
in behalf of the défendants, at the hearing in any of them. Shortly 
stated, the invention of the patent No. 569,233, in suit No. 1, consists 
in a music box in which a number of note disks are stored in a ré- 
ceptacle from which they can be automatically taken, placed in opera- 
tive position to play a tune, to be thereafter automatically put into 
their respective places in the réceptacle again. The expert witness 
for complainant, after explaining the mechanism of the music boxes 
now commonly sold on the market, and alluding to the disadvantages 
resulting from the placing and displacing of the note sheets by hand 
therein, says: 

"It appears, and I so xmderstand, that this patentée was the flrst to provide 
a musle box of the note disk or star wheel class with a réceptacle for holding 
or storlng a séries of note dislis, and with mechanism for automatically con- 
veying any disk therefrom to the instrument, placing It In operative position 
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thereln, and subsequently conveylng It back therefrom, and redepositing it In 
said réceptacle. I also understand that Klessner was the first to proTide 
means for selecting at will any one of a séries of note disks or slieets In a 
réceptacle, irrespective of its consécutive order in the séries, and automatically 
conveylng It into operatlve position to play the Instrument I also understand 
that he was the first to provide aùtomatic means for reconveylng such disk 
or sheet back to its own place in the réceptacle, so that It may be subsequently 
agaln selected, or may be played over and over agaln, If desired, independently 
of the other disks of the séries. I also understand that Klessner was the 
first to provide means for automatically handllng and applying note disks 
in operatlve position in a mechanlcal musical Instrument. The mechanlcal 
problem presented was a dlfflcult one." 

The claims of the letters patent No. 569,233 are 12 in number. A 
careful considération of them in the light of the expert testimony 
produced by complainant, and in the absence of any attempt to con- 
trovert that testimony on the part of the défendants, justifies the 
court in adopting the conclusions reached by the complainant's ex- 
pert in the language used by him, as follows: 

"Having now completed my comparison of the claims In the patent with 
'défendants' instrument,' I will now, by way of summing up, and as reinf oroing 
or corroborating my conclusion that defendant's instrument contains the 
essential Invention of the patent In suit, and the substantlal comblnatlons of 
éléments speclfled in each of the claims thereof, state that in thls instrument 
precisely the same cycle of opérations is performed In preclsely the same suc- 
cession as in the opération of the mechanism set forth in the patent In suit; 
thls cycle of operatioiis belng as foUows, assumlng that in each case only a 
single disk la to be played, and that the tune is not to be repeated: (1) As 
a prellmlnary to the actual opération, the operator may initlally sélect any 
disk to be played, whlch In each case he does by moving a tandle upon the 
exterlor of the case untll the éléments of an indleatlng devlce upon the exte- 
rioT of the instrument shOw that the desired disk bas been brought to the 
lifting position, the movement of the handle resulting in displacing the disk 
réceptacle towar'ds the front or rear untll this desired disk reaches this posi- 
tion. (2) Then, upon the operator starting the Instrument, the flrst opération 
in each case is that the plunger i)erforms its ascendlng movement, thereby 
lifting the disk to the position shovm in dotted Unes in Fig. 1 of the patent 
and by the dotted clrcle in my Fig. 9, then stopplng and holding this disk for 
a moment in this position. (3) Then the disk holder moves backwardly 
agalnst the disk, pushlng the latter sUghtly towards the rear, so that it is 
centered upon the pivot pin, and so that its note teeth are brought into en- 
gagement with the star wheels, and so that its marginal perforations are 
brought into engagement with the teeth of the drlvlng wheel. (4) At the same 
instant the plunger descends a short distance, sufflclently to leave the disk 
free to turn. (5) Thereupon the disk is slowly revolved by the drlvlng wheel 
in order to play its tUne, belng meanwhile seeurely held in its operatlve posi- 
tion by the disk holder. (6) At the end of the tune, or when the disk bas com- 
pleted one révolution, the plunger slightly rlses agaln in order to re-engage 
the margln of the disk and support It, and (7) at the same instant the disk 
holder moves forward, and thereby releases the disk, which remains for an 
instant supportéd agaln upon the elevated plunger. (8) Thereupon the plunger 
exécutes its descendlng movement, thereby lowerlng the disk back into the 
réceptacle, redepositing it thereln in the saine compartment from whlch it 
previously took it. At the end of this cycle of opérations the Instrument of 
the patent stops. The defendant's Instrument, however, adds one movement, 
which is supplemental to the cycle provided for in the patent; that is to say, 
it exécutes a feed movement for the réceptacle, displacing it the distance from 
one disk to the next, in order that the next time the instrument is played it 
will play the next disk In the séries, unless meanwhile the person operating It 
shall, by using the selecting mechanism, sélect some other disk. This last 
movement, however, does not aflect the preeeding cycle of movements, and Is 
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a feature in defendant's instrument that is supplemental or extraneous to that 
whlch Is proTided in the patent." 

We therefore conclude that complainant's patent, No. 569,233, is 
valid, and that it has been infringed by the défendants. Let a decree, 
therefore, be drawn in suit No. 1 in accordance with the prayer of the 
bill. 

In suit No. 2 the bill of complaint charged the défendants with 
jointly and severally infrînging upon the United States letters pat- 
ent No. 596,393, granted to Gustav A. Brachhausen on December 28, 
1897, for improvements in automatic musical instruments, which 
letters patent were assigned by the inyentor to the complainant on 
July 19, 1898, by an assignment in writing. The patent in suit is 
for a complicated mechanism, and contains a large number of claims, 
and the claims which complainant maintains to be infringed by de- 
fendants' instrument are claims 1, 2, 3, 4, 5, 13, 14, 15, 16, 17, 19, 20, 
22, 23, 24, 25, 33, 84, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 
48, 49, 50, 51, 55, 56, 57, 58, 59, and 60. In order to understand the 
gênerai nature of the improvements covered by this patent, we must 
recall the fact that by the Riessner patent, discussed in case No. 1, 
an instrument of the same gênerai class was shown, in which a note 
disk was automatically fed from a réceptacle to the playing mechan- 
ism, was then rotated, playing a tune, and thereupon released and 
automatically fed back to its place in the carriage. In order to 
change the tune, Eiessner was compelled to resort to hand-operated 
means by which the position of thé disk carriage was shifted to and 
fro. In the présent patent the inventer, Gustav A. Brachhausen, has 
constructed and shown mechanism by which the movement of the 
carriage itself is automatically accomplished; as, for instance, by 
the insertion of a coin in the instrument, which sets the mechanism 
going. This in turn enabled the patentée to play consecutively, and 
without intervention of the person operating the instrument, ail the 
tunes contained in the instrument. This mechanism, by which the 
disk carriage is automatically shifted in the instrument, côvers, how- 
ever, but one brancL of this complicated instrument. He next con- 
structed a loçking device, by which the carriage is prevented from 
being moved whEe the note disk is raised, rotated, and lowered. An- 
pther important part of the invention of the letters patent in suit con- 
rfists in the construction of a driving mechanism, consisting of two 
spring motors, operatively connected with each other in a highly in- 
genious manner in such way that one of the spring motors has the 
sole task of furnishing the necessary power to the shifting of the car- 
riage into its proper position under the playing mechanism, the éléva- 
tion of a noté disk oùt.of the carriage, its placing into opéra tive 
position where it can play its tune, and its subséquent return to the 
carriage, followed by a motion of the carriage itself; while it is the 
function bf thé' othér drum to furnish the necessary power for rotat- 
ing the sheet ^ind thereby playing a tune. The last-mentioned drum 
is the same in ail instruments of this character, and is, therefore, 
usually called the main drum, while the flrst-méntioned spring drum 
has been called an auxiliary drumi. They are so connected that 
when one drum is in motion, thereby setting its particular adjuncts 
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iu opération, the other drum is kept locked, so that the action of the 
two drums in the instrument is an alternating one. By means of tlie 
employment of two separate drums to furnish power and motion to 
the instrument, the patentée was enabled to practically double the 
power, and consequentlj the size and capacity, of instniments of this 
character. There is a certain limitation to spring drums which can 
be utilized in instruments of this kind, and can be couTeniently wound 
up by a hand lever, and by dividing the labor between two drums of 
the same character the patentée could put twice as much driving 
power into the instrument as before. This again does not exhaust 
the scope of the invention, for the patentée also took care to construct 
his instrument in such a manner that, while it is capable of operating 
automatically through the whole cycle of opérations, it also allows 
a control of the motions of the disk carnage by hand for the purpose 
of selecting any tunes to be played out of their prearranged order. 
The instrument can, therefore, either be operated entirely as an 
automatic instrument, or partly as an automatic instrument and 
partly by hand. This same mechanism which is employed to shift 
the carriage by hand likewise constitutes an index mechanism to 
indicate the tune being played, whether the carriage is automatically 
or hand operated. 

With thèse gênerai explanations we refer to and adopt the con- 
clusions of complainant's expert, as foUows: 

"In both défendants' Instrument and the patent In suit every part of the 
instrument Is automatically operated, sa that a movement of the starting lever 
by hand, or by the insertion of a coin, will produce automatically a cycle of 
movements which results in the proper note disli being fed automatically to a 
position where it can be automatically conveyed to operative position in the 
instrument, and the note dislî will be automatically conveyed to operative 
position, where it will receive a separate aad distinct movement, which re- 
sults In playing the instrument and in clamping the note dlsls in operative posi- 
tion during this playing movement, in automatically unclamping the note disk, 
and again depositing it in its proper position in the carriage, and automatically 
unlocking the carriage which had previously been automatically locked and 
maintained locked during the playing opération and the feed of the carriage. 
It will likewise be observed that thèse varions parts receive their movements 
in essentially the same manner In both défendants' instrument and in the 
patent in suit, and that the timing and opération of the parts are brought about 
in the same manner, and by essentially the same means, in both cases." 

There is no évidence in this case Connecting the défendant Gustav 
Otto with the infringement of the corporation, and a decree against 
him is, therefore, not prayed for, but, as to the principal défendant, 
F. Gr. Otto & Sons, the complaiuant is entitled to a decree for per- 
pétuai injunction, and an account of damages and profits and costs 
upon ail the claims specified. Let a decree be drawn as prayed for. 

In suit No. 3 the letters patent No. 621,025, in suit, are for certain 
improvements in music boxes of the same nattiré as those explained 
in suits Nos. 1 and 2; and, in order to shortly characterize the pe- 
culiar features of invention contained in the présent patent, it will 
be useful to contrast it with the last preceding patent, — that of Gr. A. 
Brachhausen, — which formed the basis of the suit No. 2. In the pat- 
ent of suit No. 2 the inventer had shown an instrument in which 12 
or more note disks could be operated automatically and successively 
106 F.— 6 
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to play their several tunes; but, when this had been accomplished, 
or whenever the operator wished to play again one or any of the 
preceding tunes, he had to open the instrument, îind reset the car- 
riage containing the note disks into operative position again. 

First. The présent patent bas for its first and most important 
feature mechanism by which a continuons and reciprocating motion 
of the carriage is obtained, thus making it unnecessary to open the 
instrument at any time, and making it truly continuously operating. 
This continuons movement is produced by the construction of a gear 
which opérâtes continuously in the same direction, but which, by the 
employment of an ingénions device, produces, whenever desired, a 
reciprocating motion of the carriage. The spécifie character of this 
gear is claimed, as also the generâ character of the mechanism for 
using such reciprocating motion. 

Second. The second feature of invention to which the court's at- 
tention has been called lies in the construction of several guide shields 
and guide bars, by which any imprôper contact between the note 
disk and the playing mechanism — that is, the star wheels and combs 
— is prevented. Several such devices are described and claimed. 

Third. The third feature of invention consists in a device allowing 
the répétition of any given tune without moving the tune disk away 
from its operative playing position. In the patent in suit No. 2 a 
certain répétition of the playing of tunes was possible, but only by let- 
ting the disk résume its position in the carriage, and again convey- 
ing it to operative position for the purpose of playing the same tune 
the next time. The waste of time and power incidental to such re- 
moval from the operative position is avoided by this new improve- 
ment. 

Fourth. The last feature of improvement consists in mechanical 
means whereby the proper registration of the gear and Connecting 
parts is attained in the instrument, although the operator may fail 
to properly locate the movable élément of the indicating mechanism 
opposite the fixed point. The desirability of such mechanism will 
be readily perceived when it is considered that the instrument con- 
tains two powerful springs, which, when acting upon an improperly 
set gear, may be apt to break valuable parts of the machine. 

No attempt has been made to justify or excuse the taking of com- 
plainant's invention, and a decree is therefore prayed for against the 
défendant corporation, F. G. Otto & Sons, for injunction, damages, 
profits, and costs on ail the claims specified on page 7i of the record, 
namely, claims 1, 3, 4, 5, 6, 9, 10, 11, 12, 13, 14, 15, 16, 17, 19, 
20, 22, 24, 25, 26, 27, 28, 29, 30, 33, 35, 37, 38, 52, 53, 54, 57, 59, 
60, 61, 62, 63, 64, 65, 66, and 67. No testimony was taken in this 
suit Connecting the défendant Gustav Otto individually with the in- 
fringement, for which reason decree against him is not prayed for. 
Let a decree be drawn as prayed for. 
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TABER V. MERIDEN BRITANNIA 00. SAMB v. SIMPSON et al, 
SAME V. R. WALLACE & SONS MFG. CO. 

(Circuit CJourt, D. Oonnecticut. January 5, 1901.) 

Patents— Infringement—Knifb Burniseeks. 

The Taber patent, No. 2il,750, for an improvement in machines for bur- 
nishing knife blades, eonstrued, and, as limlted l>y the proceedlngs in the 
patent office, held not infringed by machines made in accordance with 
the Way patent, No. 293,836. 

In Equity. Suits for infringement of a patent. On final hearing. 

Charles L. Burdett, for complainant. 

William E. Simonds and James H. Webb, for défendants. 

SBŒPMAJS^, Circuit Judge. Thèse three cases are based upon the 
alleged infringement of letters patent to La Gee Taber, No. 241,750, 
dated May 17, 1881, for an improvement in machines for burnishing 
knife blades. The patentée died on July 25, 1891, and the complain- 
ant is his executrix and sole heir. The suits were commenced on 
March 14, 1898, and each bill prayed for an injunction and an ac- 
counting. The patented invention is an improvement upon the bur- 
nishing machine of William 0. Way, patented on December 28, 1880, 
by letters patent No. 235,291, which was a machine containing two 
burnishers, each one of which burnished at the same time one side 
of an article, but not the same article. The Taber machine contained 
two burnishing anns, each provided with a burnisher located on op- 
posite sides of a knife blade held against lengthwise movement, 
while the burnishers had a reciprocating movement lengthwise along 
the opposite surfaces of the same blade, being held against the sur- 
face of the blade with a yielding pressure. A pair of burnishers for 
burnishing each side of an article at the same time, when attached 
to a reciprocating bar, antedated the Way patent of 1880, and the 
improvement of Taber over any pre-existing device consisted in thp 
fact that the spring which acted upon each burnisher was held 
against an abutment sufBciently rigid to cause the cushioning effect 
of the spring to be exercised. No prior burnishing device applied 
its burnishers to the opposite sides of a knife blade, each burnisher 
being cushioned by an independent spring, the springs being backed 
up by abutments which furnished an independence of action to each 
burnisher; and the improvement was patentable in its character. 
In the Taber machine the holder for the knife has a transverse feed, 
so that the blade is moved up and down, and the burnishers gradually 
burnish from one edge of the blade to the other, as well as from 
bolster to point. In the Way machine of 1880 the holder is sta- 
tionary, and the burnishers hâve a transverse feed at the same time 
that they are moved lengthwise. The three claims of the Taber 
patent are as follows: 

"(1) The combination of two hinged burnisher arms, each provided with its 
burnisher, means substantially such as described to Impart a reciprocating 
movement thereto, with a holder constructed to hold the blade between said 
burnishers and in the Une of movement of said burnishers, mechanism sub- 
stantially such as described to Impart to the holder a movement substantially 
as described in relation to the reciprocating burnishers, so that during the 
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reciprocating movement of the burnishers the knife blade is gradually bur- 
nished from one edge to the otlier, substantlally as described. 

"(2) The combination of two hinged burnisher arms, each provided with Its 
burnisher mechanism, substantlally as described, to impart a reciprocating 
movement thereta, with a holder constructed to hold the blade between said 
burnishers and in the line of movement of said burnishers, mechanism sub- 
stantlally as described to impart to holder a movement substantlally as de- 
scribed in relation to the reciprocating burnishers, so that during the recipro- 
cating movement of the burnishers the knlfe blade is gradually bumished from 
one edge to the other, and adjustable stops to prevent contact of the burnish- 
ers, substantlally as described. 

"(3) The combination of two hinged burnisher arms, each provided with its 
burnisher mechanism, substantlally such as described, to impart a recipro- 
cating movement thereto, with holder constructed to hold the blade between 
said burnishers and in the line of movement of said burnishers, and mechan- 
ism substantlally such as described to impart to the holder a movement sub- 
stantlally as described in relation to the reciprocating burnishers, so that dur- 
ing the reciprocating movement of the burnishers the knife blade is gradually 
burnished from one edge to the other, with mechanism substantlally such as 
described to impart forced yielding pressure to the burnishers, substantlally as 
described." 

The patentée caused to be made three machines at the factory 
of Hall, Elton & Co., which are said to hâve been taken to the factory 
of the Meriden Britannia Company; and he caused to be made one 
machine at the factory of R. Wallace & Sons Manufacturing Com- 
pany, from patterns borrowed from Hall, Elton & Oo. Nothing is 
clearly shown as to the actual use of thèse original machines, except 
as to the one built at the shop of Wallace & Sons, which was used 
experimentally, was found to "chatter" or make waves in the bur- 
nishing, and was laid aside; and subsequently machines made like 
those shown in the patent to William 0. Way, No. 293,886, and dated 
February 19, 1884, were introduced into the shops of each défendant, 
and hâve been since used by each. The chattering in the original 
machine made at Wallace & Sons' factory was obviated by an in- 
creased spring action of the abutment arms of the Way machine 
of 1884, which, in ail substantial respects, rêproduces the Taber ma- 
chine, except that the knife holder is stationary while the burnishers 
hâve a slow vertical reciprocation. 

Taber patentably improved the Way invention of 1880, and Way, 
in 1884, adopted Taber's ideas, but gave greater spring action to the 
abutment arms, and retained the stationary character of the knife 
holder. The question, therefore, becomes one of infringement, and 
dépends upon the construction to be given to the claims of the Taber 
patent. At the time of Taber's application he evidently intended 
to claim either a movement of the knife holder, or a vertical recipro- 
cating movement of the burnishers, for he said in his spécification: 

"As they [the burnishers] pass back and forth from bolster to point, either 
the blade is moved slowly up or down, or the burnishers are so moved; that 
Is to say, so that, beginning at the back of the blade, the bm'nishers will grad- 
ually work toward the edge untll they pass from it." 

He then described the means for the upward and downward move- 
ment of the holder, and say s: 

"It will be understood that other means may be employed to cause the bur- 
nishers, during thelr reciprocation on the opposite sides of the blade, to grad- 
ually work from one edge of the blade to the other." 
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In each claim for which he applied he made use of the following 
language : 

"The sald burnishers or holder havlng a movement substantially as described 
In relation to tlie reciprocating burnishers, so that during the reciprocating 
movement of the burnishers they will be caused to gradually worli from one 
edge of the blade to the other, substantially as described." 

This language was criticised by the patent office. The letter of the 
examiner said: 

"In ail the claims occurs an inaccuracy, viz. the said burnishers or holder 
having a movement, etc. Neither description nor drawing warrant the alléga- 
tion that the burnishers hâve any such movement." 

This criticism was aecurate, inasmuch as the patentée had not 
described in terms or shown in his drawing how the burnishers were 
to be made to move vertically. The patentée therefore modified each 
claim so that, instead of the clause heretofore quoted, each claim 
should read as follows: 

"Mechanism, substantially such as described, to Impart to the holder a 
movement, substantially as described, in relation to the reciprocating burnish- 
ers, so that during the reciprocating movement of the burnishers the linife 
blade is gradually burnished from one edge to the other,- substantially as de- 
scribed." 

It is clear that nothing is claimed but mechanism which imparts 
a movement to the holder in relation to the burnishers, but it is said 
that mechanism which imparts a vertical movement to the burnisher 
was a well-known means by which the entire blade was burnished; 
and the language of the spécification is pointed eut which déclares 
that other means may be employed to cause the burnishers to work 
from one edge of the blade to the other. It is not clear that the pat- 
entée did not simply intend by this language means other than the 
handscrew which should move the holder, although he had in his 
mind a burnishing of the whole blade by the vertical movement of 
the burnisher or holder. However this may be, the claims of the nar- 
row invention were curtailed, at the request of the patent office, 
so as to claim only mechanism which imparted movement to the 
holder; and it is not permissible, in view of the history of the inven- 
tion, the criticism of the patent office, the omission of the patentée 
to amend by describing means for the movement of the burnishers, 
and his amendment of the claims, to say that the claims, as amended, 
can include mechanism which moves the burnishers, but not the 
holder. Such a construction would be in violation of the terms upon 
which the letters patent were issued. 

It is further suggested that, in view of the history of the invention, 
vertical movements of the holder or of the burnishers can be sub- 
stituted for each other; but the improvement of Taber was a sec- 
ondary one, and the range of équivalents which he can cover by his 
patent is correspondingly narrow. The scope of his claim must be 
limited to the mechanism which is to operate upon the holder. 

The three cases were tried upon one record, and it is improper 
that three bills of costs should be allowed. The bills are dismissed. 
A bill of costs is to be taxed as for a single case, and each défendant 
is entitled to a decree for one-third of the amount. 
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THE MAHAR & BUENS. 

THE 0. A. OBANDALL. 

(District Court, S. D. New York. January 16, 1901.) 

Collision— Meeting Steamers— Faildeb to Signal. 

Two tugs with push tows of canal boats met on the Hudson river 
In the nJght, and a collision oecurred, in whlcli one of the tows was sunk. 
Both boats were to the west side of tlie river, and ttie weight of évi- 
dence tended to show that when half a mile apart, and each could see 
the otber's lights, they were nearly head and head. At that distance 
the one coming down gave the proper signal for passlng to the right, 
but It was not answered, and she Ijept on her course without repeating 
the signal or reversing, until toc late to prevent collision. The other 
tug did not hear the signal, and did not herself signal, nor materially 
change her course or reverse, until the vessels were close together. Held, 
that both violated the rules, and were in fault for the collision. 

In Admiralty. Suit for collision. 

James J. Macklin, for libelant. 

Wing, Putnam & Burlingham, for the Mahar & Burns. 

Peter S. Carter, for the Grandall. 

BBOWN, District Judge. At about 4 a. m. in the morning in No- 
vember, 1899, a collision tock place between the libelant's canal boat 
William Otts, in tow of the tug Mahar & Burns, going up the Hudson 
river, and the canal boat Beebe, in tow of the tug Crandall going 
down, by which the Otts was sunk and the Beebe somewhat damaged. 
The collision was about a mile above the bridge at Poughkeepsie and 
probably within from 300 to 500 feet of the west shore. The tide was 
the last of the flood. Both boats were in push tows. The Mahar & 
Burns was pushing four boats, namely, two partly alongside, but run- 
ning ahead of her, a third, the Roberts, directly ahead, and the Wil- 
liam Otts, the most forward boat directly ahead of the boat on the 
tug's starboard side. The Crandall had one boat, the Beebe, directly 
ahead and two others on the starboard side, one ahead of the other, 
the Dobson leading. The night was cold and the air a little misty 
upon the water. The upgoing tow held to the west shore, because it 
was bolder, and the rocks and landmarks there could be better seen. 
An hour or two after collision thick fog set in. 

The witnesses for the Mahar & Burns contend that the Crandall 
was coming down to the eastward of her, showing only her green light, 
and that the Crandall's green light alone was seen for some time be- 
fore the collision and until the vessels were quite near each other, 
when the Crandall turned to the westward, shut in her green light 
and for the first time showed her red, being then only 200 or 300 feet 
off and rendering collision unavoidable. The Mahar & Burns at once 
gave danger signais and reversed, but without avail. The Crandall 
claims that she was coming down nearer to the west shore than the 
other tug was going; that she showed to the Mahar & Burns her red 
light only at ail times; that when half a mile distant the latter 
showed both her green and red lights about a point to a point and a 
half on the Crandall's port bow, whereupon the Crandall gave a sig- 
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nal of one wMstle; that thè other tug kept on on the same course and 
bearing, showing both her colored lights until about 700 feet distant 
when she shut in her red light and showed her green light only, where- 
upon the Crandall gave a danger signal and rerersed, having previ- 
ously slowed. 

At the time of collision there is little doubt that both tugs were 
heading somewhat towards the west shore. I do not think, taking the 
évidence altogether, that either tug changed her position in the river 
sufflciently to account for the collision merely by a sheer across the 
other's course in the brief period before the collision; and that the 
truth is, that the two were very nearly head and head when half a 
mile or more distant. In that situation each was bound to give a 
signal of one whistle and go to the right. The pilot of the Mahar & 
Burns, although he thought only the green light of the Crandall was 
visible, could not testify positively that the red light was not visible: 
while according to the testimony of the Crandall, the red light must 
bave been visible a considérable time before collision. I am of the 
opinion, therefore, that the situation was as above stated. The Ma- 
har & Burns gave no signal whatever until too late. Her pilot heard 
none from the Crandall, though the testimony from the latter is that 
a signal of one whistle was given half a mile distant. No answer was 
heard to this whistle by the pilot of the Crandall and the évidence 
shows that the Crandall kept her course, seeing both lîghts of the 
other tug for a considérable period coming ahead but without change ; 
that she gave no further whistle nor any danger signal, nor reversed 
her engines until too late. Inspector's rule 3 as well as reasonable 
prudence required the Crandall both to repeat her signais and come 
to a stop if necessarv to avoid collision. The New York, 175 U. S. 
187, 201, 20 Sup. et. 67, 44 L. Ed. 126. For thèse reasons both tugs 
must be held to blâme. 



THE BAKER. 

THE THERESE. 

(District Court, S. D. New York. December 27, 1900.) 

Collision — Dblawark River— Barges Shebring. 

Where the évidence in a suit and cross Ubel for collision between two 
barges laden wlth coal, belng towed by a tug, tandem, down the Dela- 
ware river, showed that it resulted from the sheering of one or both, 
which eaused the one behlnd to overtake and run Into the other, and that 
the foUowing vessel used due care to avold the collision, and was also 
insufiaelent to establlsh such fault or négligence on the part of the for- 
ward barge as to render her Ilable, no damages will be allowed, It belng 
impossible to détermine wlth any degree of certainty that the sheering 
of such vessel, which produced the collision, was not due to the action 
of the eurrents and her bad steering qualities, rather than to négligence 
In her management. 

In Admiralty. Libel and cross libel for collision. 

Carpenter & Park and Mr. Symmers, for the Thérèse. 
Wheeler & Cortis, for the Baker. 
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BEOWN, District Judge. The above libel ând cross libel were 
filed to recover damages by the owners of the coal barges Thérèse 
and Baker, growing out of a collision between the barges at about 
half past 1 in the morning of February 16, 1900, while going down 
the Delaware river in tow of the steam tug Pilot, tandem, each on 
a hawser of about 60 fathoms. Each was loaded with about 1,400 
tons of coal. During a sheer by one or both barges, the Baker, 
which was the hindmost barge, ran up against the port side of the 
Thérèse, striking the latter with her stem and starboard bow a 
little forward of amidships, breaking some of her planking and car- 
rying away to port a part of the stem of the Baker. No fault was 
alleged against the tug, which was not a party in either libel. Each 
barge ascribed the blâme to the other. 

There is much confiict in the évidence as to the amount of the 
sheer by the two barges and as to their relative positions at différ- 
ent times. But as each barge was changing her position more or 
less by sheering, and as the tug also by her hard a-port wheel shortly 
before collision must hâve changed her heading materially, conflict- 
ing accounts as to the movements and positions of the boats in the 
nighttime shortly before collision are to be expected, and less de- 
pendence than usual can be placed on the testimony in this regard. 

It seems remarkable that a barge astern, upon a hawser 360 feet 
long, shouia gain upwards of 400 feet upon the barge ahead of her, 
so as to strike the latter forward of amidships, while the tug was 
ail the time pulling ahead. Although it appears from the testimony 
that such collisions occasionally happen, I cannot understand how 
they are physically possible, except when the barge ahead sheers each 
way much more than the barge behind. Any sheer by either barge 
in tow tends to diminish the speed of the tug by increasing the ré- 
sistance to the direct forward movement. If the héad barge takes 
a wide sheer to either side, she necessarily not only retards the for- 
ward motion of the tug, but by her own divergence she proportion- 
ally diminishes her own forward movement in the line of her pre- 
vious course. The boat behind her if sheering less, or none at ail, 
by the eiïect of her own momentum, which is great when heavily 
loaded like thèse barges, will therefore necessarily run up some- 
what and gain upon the boat ahead through the latter's double loss 
in forward movement, and upon the continuance and répétition of 
this loss by the folio wing sheer of the barge ahead to the other side, 
as always happens after a strong sheer in one direction, I can un- 
derstand how the barge behind, if sheering much less, might over- 
take and strike the one ahead, while the latter on the return sheer 
is Crossing the course of the one behind which keeps more nearly her 
former course. The danger for the barge ahead is that after taking 
a wide sheer to one side, she will take a similar sheer to the other 
side, and in doing so lose so much in her proper course forward as 
to run upon the bows of the barge behind. When such a resuit 
is likely to happen, ail that the barge behind can do to avert it, is 
to turn her bows in the direction of the sheer of the boat ahead, 
as in this case the wheelsman testifled he did. But where the hind 
barge sheers most, I do not see how she can possibly overtake an- 
other boat 40 fathoms ahead. 
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I have no doubt that in this case the collision happened in the 
way above indicated; that the Thérèse flrst took a wide sheer to 
starboard, i. e. to the westward, followed by a strong sheer to port, 
and that during the latter sheer she was struck by the Baker, be- 
cause the Thérèse had in thèse two sheers retarded the tug and lost 
space enough to bring the Baker against her. AU agrée that the 
Thérèse made thèse two sheers, though the amount and cause of 
her sheers to the westward are in dispute. The Thérèse says it was 
caused by the Baker's flrst sheer to the eastward, which the latter 
dénies. 

The libel charges the Baker with fault also in not having star- 
boarded her helm so as to keep her bows off to the eastward when the 
Thérèse sheered to the eastward, and with having on the other hand, 
ported her helm, so as to run nearly squarely into the Thérèse. 
But the angle of collision, as I am satisfled from the effects of the 
blow, must have been considerably less than a right angle. The side 
of the Thérèse was jammed in as by a glancing blow, and her cross- 
beam was carried upward and somewhat forward, while the stem of 
the Baker showed plainly that the Thérèse was crossing from star- 
board to port. The wheelsman on the Baker, although a young man, 
was a very unusually intelligent person; his deportment as a witness 
was of the best; and he was in the best position of any of the wit- 
nesses to observe correctly the movements and relative positions at 
ail times both of the Thérèse and of the tug. He had the two staff 
lights of the tug always in view, and they were an all-suiïicient guide 
to his gênerai course; since any material sheer by his own barge 
would be immediately apparent by the changed bearing of the staff 
lights oiï the port or the starboard bow. His évidence shows that he 
was attentive both to the barge ahead and to the tug; that the 
Thérèse flrst sheered widely to starboard so that he could not steer 
after her and the tug both; that his own barge did not sheer greatly, 
nor cause the sheer of the Thérèse. I give superior crédit to his testi- 
mony for the reasons above stated, and because his account furnishes 
a reasonable explanation of the collision, which the testimony for 
the Thérèse not only does not do, but on the contrary, so far as I 
can understand, would make collision impossible, because the Baker 
if sheering most could not have overtaken the Thérèse. I have no 
doubt that on the Therese's eastward sheer the Baker starboarded 
and thus did ail she could to avoid collision, and that consequently 
the Baker was not in fault. 

The mate of the tug, indeed, testifies that the Thérèse upon turning 
back to port, did not pass to the eastward of the Une of his tug. But 
it appears that the tug had been for some time previous under a hard 
a-port wheel ; the helm as the mate says was put in the becket hard 
a-port to break the Therese's westward sheer to starboard, and re- 
mained in the becket until collision. That necessarily changed the 
heading of the tug to starboard by throwing her stem to the west- 
ward, so that the Thérèse, 200 feet astern, might sheer much to the 
eastward of the former course and still not be to the eastward of the 
Une of the tug's changed heading. The mate's statement that the 
helm in the port becket did not change his heading is either a mistake, 
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or discrédits his testimony. The Baker, as I hâve said, was in the 
best position to observe the true relative position of the Thérèse, 
and I do not doubt De Goff's testimony that the Thérèse after a 
strong sheer to the westward gave a nearly equal one to the eastward. 
There is some évidence tending to show also that the Thérèse was 
accustomed to steer badly; but I do not give much considération to 
this évidence. If true, it tends to absolve the Thérèse from blâme, 
by removing any presumption of négligence that might arise from 
the mère fact of a wide sheer tmexplained. To sustain an action 
like this, fault or négligence must be proved. In the changes and 
diverse currents of river navigation more or less sheering is unavoid- 
able; and considering the différent degrees of steering quality in 
différent barges, it is impossible for me to adjudge with any approach 
to correctness how much of change is to be ascribed to natural causes 
not preventable, and how much, if any, to négligence; so that in the 
absence of proof of some spécifie acts of négligence or misconduct 
causing the sheer, or of circumstances clearly indicating it, the 
charges should be deemed not suflSciently proved. Such I think is 
the case against the Thérèse, as well as the Baker; both libels should, 
therefore, be dismissed. 



THE ALDBOROUGH. 

(District Court, D. Maryland. December 4, 1900.) 

Shipping— Injurt to Stbvkdore— Ship's Liabii^itt. 

Stevedores took charge of the discharge of a vessel, and, while re- 
placlng the hatches durlng a rain, reversed the after crossbeam, because 
of whleh the fore and afters did not fit, and they were obliged to drive 
In the after center fore and after, showing that the forward beam had a 
bend in it, which as it was put in was bent aft, where, if it had been 
rightiy put In, it would bave been bent forward. When the hatches 
were again taken ofif, and the crossbeam puUed ont with a steam 
wlBch, the recoll let down an adjolning section of the hatch on which 
libelant, a stevedore, was standing, precipitating him into the hold, caus- 
ing his injuries. The framework of the hatch had been In the same con- 
dition for years, and no change was made after the accident. Held, that 
the fact that the crossbeam was bent was not such a defect In the ship 
as would render It liable for the accident, it being proved that such 
crossbeams acquired deflection, and that they are marked to be put in 
as constructed, so that such deflection can be taken up by the proper 
length and adjustment of the fore and afters, and that If the cross- 
beam had not been reversed the accident would not hâve happened. 

In Admiralty. , 

Convers & Kirlin, Geo. Whitdock, and Geo. Whitefleld Betts, 
Jr., for claimant. 
Francis G. Adler, John Q. Lewis, and Foster & Foster, for libelant. 

MOERIS, District Judge (orally). This is a libel to recover for 
serious injuries suffered by the libelant, who was a stevedore em- 
ployed in discharging the steamship Aldborough, in the port of Phil- 
adelphia. He was standing on the middle section of the covering 
of hatch No. 2, assisting in removing the hatch covers, when the after 
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section of the middle fore and aft beam was puUed eut by tlie 
steam winch, and the center section of the middle fore and aft beam, 
together with the covers upon which libelant stood, fell into the 
hold, and he was precipitated with them, and received most serions 
permanent injuries. 

The stevedores had been working the hatch discharging cargo when 
rain commenced, and they were ordered by the boss stevedore to stop 
work, and put the hatch covers on. A while afterwards, the rain 
ceasing, they were directed to remove the hatch covers, and résume 
work, and it was while libelant was engaged in removing the hatch 
covers that the accident happened. 

I bring to the considération of this particular case the expérience 
derived from hearing several cases of a very similar character which 
hâve been tried before me. As the foundation of suits of this kind, 
there must be fairly established the failure by the shipowner to per- 
form some duty which he owes to the stevedores employed in dis- 
charging his ship. In this case the fault relied upon is an alleged 
defect in one or more of the fore and aft beams supporting the hatch 
covers of this large hatch opening, 25 by 15 feet. This hatch cover- 
ing was constructed of two heavy iron crossbeams, with wooden fore 
and aft beams restîng upon them, upon which the covers, in 24 
pièces, were placed. It is obvions that if any part of this frame- 
work intended to support the hatch covers was improperly made, 
or was allowed to fall into a condition inadéquate to carry the ordi- 
nary weight customarily placed upon it, it was a fault on the part 
of the shipowners. To hâve such a structure on the ship and the 
stevedores using it is a fault on the part of the shipowners, for 
which they are responsible in damages if the defect results in in- 
jury; so that the whole test in this case is whether that fault has 
been established. 

The évidence shows quite clearly that this hatch, and its contriv- 
ances for supporting the hatch covers, had been in use a long 
time before the accident, and the évidence is convincing that it has 
been used without change since the accident, and that it has answered 
the purposes for which it was constructed without accident except 
when the libelant was hurt. Undoubtedly thèse fore and aft beams, 
from long usage, might get bruised and somewhat worn at the corners 
and edges; but when we consider the size of the center fore and 
afters, which were 11 inches deep and 7 inches broad, it must be ap- 
parent that it would take more than any ordinary use to so wear off 
the ends that, having originally had a bearing from an inch and a 
quarter to an inch and three-quarters at each end on the iron cross- 
beams, they would drop down with only the weight of one man stand- 
ing on them. 

This volume of the Revised Statutes lying before me illustrâtes 
the depth of those beams. This book is 11 inches long. Take a 
beam 7 feet long, and that has a depth of 11 inches and a width of 
7 inches, — that is, two or three times the width of this book, — and it 
is apparent that to wear it oÊE so it would drop down, although it 
had originally a bearing surface of an inch and a quarter on an iron 
rest at each end, is so improbable that there ought to be exceedingly 
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Convincing proof to lead the court to find it to be a fact. Further, 
it would seem, with a beam of that kind, with that amount of sur- 
face at the ends, that, in order to drop down, it would hâve to be 
something more than merely short enough to fail to rest upon the 
ledge at one end, because as it fell, if the other end held, there would 
be a tendency to grip against some portion of the surface of the 
end. So I think it is obvious that there would hâve to be a very cou- 
siderable shortness to let such a beam as that fall directly down, as 
it did in this case. 

Of course, there must be an explanation of what did actually hap- 
pen, and which caused this unfortunat'e man such déplorable résulta. 
I think that cornes out, to some extent at least, in the testimony for 
the libelant. It is directly testiâed to by the witnesses for the 
steamship, but it comes out, to some extent, in the testimony for the 
libelant. I noted it particularly in the évidence of Thomas, one of 
the stevedores, and a man who seemed, from his testimony, as far as 
I could judge, to be one of the most observant of the witnesses. I 
am not disposed to say any of the libelant's witnesses were unin- 
telligent. I think they testifled as might be expected of men who 
had only their opportunity of observing, and who had some of the 
bias' such men would naturally hâve in favor of one of their number, 
who has been rendered so entirely helpless by this accident. Thom- 
as said that in replacing the hatch covers when it came on to rain they 
had to wedge in the aft fore and after because the crossbeam Avas 
spning and bent. If it was a fault on the part of the ship that the 
crossbeam was bent, and that caused the accident, the ship might be 
liable; but it has been testifled that crossbeams acquire, from use in 
the ship, a certain amount of deflection, and that they are ail marked 
to be put in as constructed, so that the deflection shall be a constant 
quantity, which may be provided for and taken up by the proper 
length and adjustment of the fore and after. That seems to be es- 
tablished by the évidence, and it seems reasonable that the cross- 
beams should acquire, with the workings of the ship, a slight deflec- 
tion from a straight course or shape, and that is allowed for and is 
corrected by the length of the proper fore and afters which are used 
in thèse particular places, where they belong, and for which they are 
marked. I think it is also established by the évidence of the claim- 
ants for the ship that this particular crossbeam was put in by the 
stevedores end for end, — it was reversed, — although there were 
marks upon it which indicated Vhich was the proper end to put to 
port, and which was the proper end to put to starboard. That being 
so, and the fact being that the fore and after, in order to get it into 
place, had to be wedged in, — driven down with force to get it into 
place, — accounts for the accident; that is, that when they drew the 
fore and after out with such power as was necessary, and with a 
steam winch, which can lift many, many tons, so that it would re- 
quire but a small portion of its power to pull out a fore and after 
even if it had stuck, — when they applied the steam, and puUed out 
this fore and after which had been driven in with force, the cross- 
beam sprung into its former somewhat bent position. It must hâve 
been some such thing as that which happened in order to account for 
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the fact that in the next section the fore and after immediately 
dropped, and let this man fall into the hold. 

I cannot say that the construction of the crossbeams with the dé- 
fection in them, or the allowing them to remain aboard after this 
deflection has manifested it'self, is a fault. It is stated to be com- 
mon usage, and it is provided for — any difQculty arising from it is 
provided for — by the fore and afters being made to fit, so that if the 
beam is put in in the way it is marked and intended to be put in, 
and if the fore and afters are used as they should be, no difBculty 
results from that deflection. 

It is most lamentable, and counsel hâve my concurrence in their 
comments upon the sad fact, that there are a great number of thèse 
serious accidents to men engaged in discharging and loading ships. 
It is a fact that the whole method of discharging ships has been very 
much altered of récent tiines. Formerly directing the discharging of 
a ship was the personal duty of the offlcers of the vessel. They em- 
ployed the stevedores, and it was the ahip's business, and it was over- 
looked by the mates. The chances of damage and in jury were not 
so great, because the hatches were not so large, because the work was 
not performed by steam power, as it is now, and the care taken was 
greater, because it was overlooked by the mates of the ships. Now, 
however, as soon as a ship cornes to port, the vessel is turned over to 
the stevedores, who take charge of her to discharge the cargo. They 
furnish men, and they furnish nearly ail the appliances, and they 
hâve charge of the work. The vessel supplies nothing but the steam 
necessary to run the winches, and, perhaps, some portion of the 
tackle. The stevedores supply the winchmen. The whole vessel, 
for the purpose of that business, is turned over to the stevedores, and 
they go to work, in separate gangs, at the différent hatches. 

It has seemed manifest to me in hearing thèse cases that the sep- 
arate gangs of stevedores are not under compétent supervision. 
They really need, for their own safety, some carefui, experienced 
foreman or boss stevedore, in charge of each gang, to overlook and 
protect them. They are enterprising, active, strong men, eager to 
do their duty, and they take upon themselves great risks of accident, 
often without being aware of it. This very matter of going upon 
thèse large-sized hatches, to take oiî the covers, is, of itself , not a mat- 
ter of spécial danger, and I cannot see how the hatch covers are to be 
taken off with expédition unless there is one man on the center fore 
and after assisting, and I do not think that is reckless on the part of 
the stevedore to do that. But it has been shown, by repeated acci- 
dents, that to hâve a man to remain there when the steam power is 
applied to a fore and after, and in some cases to one of the cross- 
beams, to pull it ont, is négligence on the part of the man who re- 
mains there on the adjoining section of the hatch cover during that 
part of the opération. Hère is a large framework, made to be takeu 
apart and taken out. Each part is made to support the other when 
at rest, and the pulling away, with an amount of violence which can- 
not be estimated at the time, of one portion, would naturally disturb 
the rest of it, and, expérience shows, may lead to the f alling in of the 
hatch covers, and the injury of the màn remaining there. 
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Several of the more careful and experienced stevedores, wlio hâve 
appeared in this court, hâve said that it was so dangerous that they 
never allow any man to remain on the hatch covers while the steam 
winch is pulling ont any one of the fore and afters, or any one of 
the crossbeams; that they warn them, and command them to come 
off during that time. It seems to me that is only a reasonable pré- 
caution. I cannot find that it is a duty that devolves on those in 
charge of the ship. The ship's oflflcers are not directing, under the 
modem method of discharging a vessel, — they are not directing or 
overseeing the stevedores. The stevedores hâve their own bosses. 
They are working together in one common employment, to discharge 
the vessel. 

I find in this case that thi^ accident occurred from two causes, 
which worked together. One was that the stevedores themselves, 
when they replaced the hatches in order to protect the cargo from 
the rain, put in this after crossbeam reversed. The conséquence was 
that the fore and afters did not fit, and they were obliged to drive 
the aft center fore and after with sufflcient force to drive it into its 
place, showing that the forward beam had a bend in it, which, as it 
was put in, was a bend aft, whereas, if it had been rightly put in, it 
would hâve had a bend forward. And when the rain was over, and 
they were about to uncover the hatches, they pulled out this fore and 
after with an amount of power that is not easy to estimate, as it 
was pulled put with steam, and then the crossbeam sprung out, and 
let down the adjoining fore and after of the next section, upon which 
libelant was standing; and this unfortunate man during that time 
remained where he should not hâve remained, — standing on the 
hatch, — and in that way met with the accident. The best considér- 
ation I can give to the case leads me to the conclusion that the libel 
must be dismissed. . 



THE JAMES G. SWAN. 
(District Court, D. Washington, N.B. January 26, 1901.) 

1. AdMIBALTY— UNLAWFUL SeALING — COKDKMIfATION— JUDOMBNT— KbS JuDICA 

TA— Liens. 

Where a vessel was selzed and sold in a proceeding in admiralty for un- 
lawful sealing, and due notice of the proceedings was given by the mar- 
shal, the proceedings being In rem, the deeree, afflrmatlvely showing that 
the court adjudicated ail matters litlgated by ail parties appearing, ad- 
judged nonappearing parties in default, and condeœned the vessel as for- 
felted to the United States, was res Judleata as against a nonappearing 
lien claimant for supplies, so as to preclude him from claiming a lien on 
the proeeeds of the sale of the vessel. 
S. Same— Limitation of Lien — State riTATuTE— Validity — Application. 

Ballinger's Ann. Codes & St. § 5953, limiting the enforcement of liens 
on vessels for supplies to three years from the time the cause of action 
accrued, is not inapplicable in a suit in admiralty in the United States 
court, on the ground that the state législature was without power to pass 
a law limiting the enforcement of liens on vessels in a fédéral court. 
8. Samb. 

Where a vessel had been condemned and sold In a suit in admiralty 
in a fédéral court, and ail nonappearing parties had been adjudged in 
default, and the time limited for an appeal from the deeree had expired, 
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a nonappearing lien elalmant was not thereafter entltled to Intervene ajid 
claim a lien on the proceeds of the sale. 

Tncker & Hyland, for interveners, 

E, E. Cusiiman, Ass't. U. S. Atty., for the United States. 

HANPOED, District Judge. The schooner James G. Swan was 
sold on January 2, 1897, by the marshal, pursuant to a de crée of this 
court in this case. See 77 Fed. 473. Part of the money returned by 
the marshal being still in the registry of the court, the flrm of Sunde 
& Erland appeared in the case for the first time, September 20, 1900, 
by a libel of intervention, by which they ask to hâve the remainder 
of the proceeds of the sale of the vessel paid to them on account of 
a lien alleged to hâve been acquired by them for supplies to outflt 
the vessel for the voyage which terminated by the seizure. The 
schooner being a domestic vessel, the lien claimed is a statutory lien, 
given by a statute of Washington Territory, continued and now in 
force as a statute of the state of Washington, and incorporated into 
the gênerai laws of this state as section 5953, Ballinger's Ann. Codes 
& St. This section contains the following provisions, after the 
enumeration of the several causes for which liens upon vessels are 
given : "But such liens only continue in force for the period of three 
years from the time the cause of action accrued." The United States 
attomey has flled an answer to the libel of thèse interveners, contro- 
verting its allégations, and also pleading, as an affirmative défense, 
that the vessel was by the decree and sentence of this court, in the 
year 1896, condemned as forfeited to the United States, and after- 
wards sold; and that the interveners having, for a period of more 
than three years from the time their cause of action accrued, neglect- 
ed to commence any légal proceedings to establish their lien upon 
the vessel, or to claim the proceeds of the sale thereof, bave by their 
own lâches lost whatever right they may hâve had; and that the lien, 
if any ever existed, has by the terms of the statute creating the same, 
and the lapse of time, become extinguished. The case has been ar- 
gued and submitted upon exceptions to this affirmative défense in 
the answer. The record shows that the marshal took the schooner 
James G. Swan from the seizing offlcer by virtue of process duly 
issued by this court, and made the usual return, showing that due 
notice of seizure and of the pendency of the suit had been given, and 
the final decree entered in the case shows affirmatively that the court 
adjudicated ail matters litigated by the parties appearing, and also 
adjudged ail parties not appearing to be in default, and condemned 
the vessel as forfeited to the United States. 

The interveners contend that they are not bound by the decree of 
the court, for the reason that they were not parties to the suit at the 
time the decree was rendered. But this is a mistake on their part. 
The proceeding is in rem, and, due notice having been given accord- 
ing to the practice in such cases, they, in common with ail others hav- 
ing any interest in the vessel, had time and opportunity to protect 
their rights, and by the judgment of the court their default was noted, 
and they are concluded by it. If they had corne into court within a 
reasonable time, and before rights adverse to theirs had become 
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finally established beyond the power of the court to readjust them, it 
would be in accordance with the practice of this court to reopen the 
case, and, if necessary, modify the final decree; but it is too late to 
make such an application to the court after the time allowed by law 
for taking an appeal has expired. lu behalf of the interveners, it is 
also contended that the clause in the lien statute which limits the 
life of a lien upon beats and vessels is void for the reason that the 
législature has no power to make any law relating to the bringing of 
suits or proceedings in the fédéral court, and, in support of this con- 
tention, they cite a décision by Judge Bellinger in the case of ïhe 
William M. Hoag (D. C.) 69 Fed. 743, in which case a lien giyen by a 
statute of Oregon was enforced, although the suit to enforce it was 
commenced after the time within which such a suit was required to 
be commenced as provided in another section of the Oregon law; 
also to the case of Brown v. Jones, Fed. Cas. No. 2,017, and Willard 
V. Dorr, Fed. Cas. No. 17,679, in both of which cases it was ruled that 
the gênerai statute of limitations of the state of Massachusetts and 
the English statutes (21 Jac. I. c. 16, and 4 Anne, c. 16, § 17) did not 
constitute a bar to those cases, for the reason that those statutes 
were not intended to be applicable to admiralty cases in United States 
courts. 

The two cases last cited are not in point, because the statutes of 
Massachusetts and of England relied upon were not applicable to 
causes cognizable in the admiralty courts of the United States, while 
in this case there can be no question but what the législature intend- 
ed, by the provision quoted, to limit the life of ail liens such as the one 
claimed by the interveners. This court is not required to décide 
whether the statute is applicable. That is not a debatable question. 
The question which the court does hâve to décide is whether the 
législature had power to limit the duration of a lien created by its 
own act. Judge Bellinger's décision held that the statute of Oregon 
could not control the right of a party to maintain a suit in admiralty 
in a United States court, and he argued that the Oregon statute does 
not purport to limit the duration of liens, but simply fixes the time 
within which an action might be commenced. It is not necessary to 
discuss the question whether there is such a distinction as the court 
in that caseassumed to exist; for Judge Bellinger did not deny the 
power of a state législature to euact such a statute as the Washing- 
ton statute under considération in this case, which diflers from the 
Oregon statute as if it had been made expressly to avoid any question 
as to its applicabUity to a case such as the one under considération, 
on the spécifie grounds of Judge Bellinger's décision. 

For the reasons stated, I am obliged to hold that at the time of the 
flrst initiation by the interveners of légal proceedings to enforce their 
demand against the James G. Swan, or ihe proceeds from the sale 
thereof, the decree of this court had become absolute, so that the 
court had no power to disturb it, and that decree is a bar to the claim 
of the interveners, and, if it were not so, they would still be precluded 
by their own lâches in suffering the lien given them by the statute 
to expire by its own limitation. Accordingly, the exceptions t'o the 
answer must be overruled. 
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CITIZENS' BANK & TRUST CO. et al. v. UNION MINING & GOLD 00. 
(Circuit Court, N. D. Georgia. December 29, 1900.) 

L JuKisDiCTiON OF Fbdehal COURTS— Distbict of Bbinging Suit— Waivbk of 
Objection. 

Where the requlslte dlverslty of cltlzenshlp exists between the parties 
to give a fédéral court Jurisdictlon, the objection that the suit Is brought 
In a district where neither résides Is one which may be walved, and, 
when it bas been waived by a défendant corporation by appearing and 
voluntarlly submittlng itself to the jurisdiction of the court, it cannot be 
ralsed by a stockholder of such corporation who Is subsequently per- 
mitted to Intervene. 

a, Cbeditobs' Suit— Jueisdiction of Bquitt — Waivkr of Objections. 

In a gênerai creditors' suit agalnst a corporation whose property Is ail 
wlthtn the district in which the suit is brought, where the défendant bas 
answered admittlng its insolvency, and that it Is justly Indebted to the 
eomplainants in the sums alleged in the blU, and a recelver has been 
appointed for its property, an Intervening stockholder cannot thereafter 
raise the objection that the suit is not within the jurisdiction of a court 
of equlty because the eomplainants are merely contract creditors, and 
especially where it does not appear that the Intervener's stock is of any 
value, or could be made so by the discharge of the receiver and the dis- 
missal of the suit 

8. CoBPOBATiONs— Insolvency — What Constitutes. 

A corporation which is largely indebted on claims long past due, whose 
only property conslsts of a gold mine and a plant for operating the same, 
which are not available for the payment of its debts in the ordinary course 
of buslnees, and whose offlcers admit its inability to meet its obligations, 
must be regarded as insolvent, in such sensé as to entltle its creditors to 
hâve Its propeiliy sold, and the proceeds applied in payment of thelr 
claims. 

Creditors' suit in equity. On motion of an intervening stockholder 
of défendant for the discharge of the receiver. 

G. J. Simmons, G. L. Pettigrew, and Robert P. Woodard, for com 
plainants. 
John S. Martin, for défendant. 

NEWMAN, District Judge. This is a bill filed by two corpora- 
tions created by, and existing under, the laws of the state of Ten- 
nessee, and citizens of that state, against the défendant, a corpora- 
tion created by, and existing under, the laws of West Virginia, and 
a citizen of that state. The bill is a gênerai creditors' bill, seeking 
to hâve the property of the défendant corporation, which consists 
solely and entirely of a gold mine, and plant for operating the same, 
in Union county, in this district, placed in the hands of a receiver, 
and, after proper decree, sold, and the proceeds of the sale distributed 
pro rata among the creditors. The bill was flled on September 14, 
1900, and on the 19th of the same month the défendant answered. In 
its answer it admitted the allégation of insolvency contained in 
the bill, and the correctness of the eomplainants' debts as set out 
in the bill; that they were due and unpaid; and the necessity for 
the receivership, in order that the property might be protected and 
sold for the beneflt of ail the creditors of the corporation, and its 
affairs wound up. On September 27th a receiver was appointed. On 
106 F.— 7 
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October 2àtli, M. Patton, a stockholder in the défendant corporation, 
came into the litigation by intervening pétition, which was amended 
November 14, 1900. By liis intervention, and by argument of coun- 
sel, he raises three questions: (1) That the circuit court of this dis- 
trict is without jurisdiction to entertain the bill; (2) that the com- 
plainants are simple-contract creditors, and consequently the suit is 
not one of équitable cognizance; and (3) that the défendant is not in- 
solvent. Other questions incident to thèse hâve corne up in the argu- 
ment, but the three named are the main questions inrolved. 

As stated, the complainants are Tennessee corporations, and citi- 
zens of that state, and the défendant is a West Virginia corporation, 
and a citizen of that state. The district in which suit may be brought 
is a right that may be waived by the défendant, provided the requisite 
diversity of citizenship exists. Without quoting other authorities, 
this question is fuUy disposed of in Central Trust Co. v. McGeorge, 
151 XJ. S. 129, 14 Sup. et. 286, 38 L. Ed. 98. In that case the com- 
plainant was a corporation of the state of New York, the défendant a 
corporation of the state of New Jersey, and the suit was brought in 
the Western district of Virginia. After deciding that the exemption 
from being sued eut of its domicile is one that a corporation may 
waive, the foUowing language, which is exceedingly pertinent to this 
case, is used: "It is scarcely necessary to say that, as the défendant 
Company had submitted itself to the jurisdiction of the court, such 
voluntary action could not be overruled at the instance of stockhold- 
ers and creditors not parties to the suit as brought, and who were 
permitted to become such by intervening pétition." In this case the 
charter of the défendant company provided that its offlce for the 
transaction of its business should be in Chattanooga, Tenu. This 
would not change the citizenship of the corporation, and is not con- 
sidered material in this connection. 

The contention that this is not a suit of équitable cognizance, be- 
cause the complainants are simple-contract creditors, is raised too 
late, even if it can be raised by an intervening stockholder at ail. 
The défendant corporation, in its answer filed in the case, says: 
"Eespondent admits that it is indebted to the complainants in this 
cause in the amount and on the claims as charged in the bill." 
There is no necessity for a trial by jury, where the défendant admits 
the correctness of the debt on which complainants are proceeding. 
That complainants should hâve a lien or a judgment with a return 
ol nulla bona is not necessary, where there is an acknowledged debt, 
and the subject-matter of the suit is one of gênerai équitable cog- 
nizance. This is a bill brought to distribute the assets of an in- 
solvent corporation, having its whole property and assets in Georgia 
and in this district. It is a gênerai creditors' bill, seeking a pro rata 
distribution among ail the creditors of the proceeds of the sale of its 
property. The présent hearing was on a motion by the intervener to 
<lissolve the receivership, and on the hearing affldavits were presented 
showing certain facts which do not appear either in the bill or an- 
swer, and, among other things, that the debts of complainants are 
partly for money which went to purchase machinery now at the de- 
fendant's mine, and partly for the actual purchase money, it seems. 



CTTIZENS' BANK. & TRUST CO. V. UNION MINING & GOLD CO. 99 

of such property. One créditer intervening since the flling of the bill 
has a claim for services rendered as agent, actîng manager, and gên- 
erai manager of tiie défendant corporation. The receiver having 
been appointed, given bond, and taken charge of the property, and 
having cared for the same, and the défendant having acknowledged by 
its answer the debts and the necessity for the receivership, the inter- 
vening stockholder cannot raise this question : that the complainants 
are simple-contract creditors. Eeynes v. Dûment, 130 U. S. 354, 9 
Sup. et. 486, 32 L. Ed. 934; Brown v. Iron Ck)., 134 U. S. 530, 10 Sup. 
et. 604, 33 L. Ed. 1021; Pollock v. Trust ec, 157 U. S. 429, 15 Sup. 
et. 673, 39 L. Ed. 759 (paragraph pertinent hère, on page 554. 157 U. 
S., page 679, 15 Sup. Ct, and page 809, 39 L. Ed.); Eaton Waterworka 
Co. V. Town of Eaton, 174 U. S. 360, 19 Sup. Ct. 719, 43 L. Ed. 1005. 
In this last case it was held that the complainant's remedy was at 
law, and not in equity, but the court uses this signiflcant language: 
"The défendant did not waive the question, but averred in its answer 
that the matters complained of in the bill were matters which could 
be tried and determined at law." It is said, however, for the inter- 
venu, that in Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 
358, a différent rule is announced, and according to that décision, 
and the décision in the case of Tompkins Co. v. Catawba Mills (C. 0.) 
82 Fed. 780, that, "in addition to an acknowledged debt, the com- 
plainant should hâve an interest in the property or a lien thereon 
created by contract or by some distinct légal proceeding." Even if 
the rule goes as far as contended, this iiitervener is in no position to 
raise the question. As exceedingly pertinent to this case, I quote 
from the case of Darragh v. Manufacturing Co., 23 C. C. A. 609, 78 
Fed. 7, as follows: 

"Does the blU of the appellant state facts suffldent to entltle him to a 
vacation of the decree for the sale of the property of the Dickinson Hard- 
ware Oompany, for the discharge of the receiver, and for the ultimate re- 
turn of Its property to that corporation? He Is not a creditor of the corpo- 
ration. He Is a stockholder. Conceding that the acts of the président and 
dlrectors of the corporation were Intended to and dld wreck the business 
of the Company and defraud Its creditors, so that they received but 40 per 
cent, of their claims, when they should hâve received much more, how is the 
appellant Injxired therebyî It Is not alleged that he Incurred any Personal 
liablllty by his ownersbip of his stock. Was his stock In any way depre- 
ciated in value by the acts of the appellees? It Is difflcult to read the bill 
of the acDellant without reaching a settled conviction that the hardware 
Company was really insolvent, and unable to continue Its business, -when the 
receiver was appointed. • • • Moreover, If the court below had granted 
the prayer of the bill when it was flled, and had tumed the property back 
to the corporation, It Is perfectly clear that It could not then hâve pald its 
debts, and the stock of the appellant would hâve been worth no more. For 
thèse reasons, we thlnk this biU cannot be maintalned. If the creditors were 
Injured by the fraudulent acts of the appellees, they make no complaint. 
The appellant, who seeks relief hère, shows by his bill that his stock was 
worthless when the acts of which he complains were committed, so that 
he could not hâve been injured by them. He shows that no relief that thf' 
court l>elow could hâve given could possibly hâve made It of any value. 
Courts of equity cannot attempt to rlght wrongs at the suit of those who hav»» 
not suflfered from them, or to grant decrees that can glve their suitors no 
relief." 

In the case at bar it îs impossible to say, under the évidence sab- 
mitted and the situation of this corporation, how the intervener's 
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stock can be at présent of any value. If it can be made valuable, ît 
would seem to be by conserving the property by proper orders under 
care of an offlcer of the court, who can protect it for the beneflt of 
ail parties at interest. The same condition seems to exist as in the 
case from which the paragraph of the opinion has just been quoted. 
If this property was turned back to the corporation, it has no means 
of paying its debts, and its officers see no way to relieve it from its 
embarrassment, and no possible good could resuit to this intervener. 
It is again contended by the intervener that the évidence submitted 
fails to shovF that the défendant is insolvent. The définition of 
"insolvency," as given in the American and English Encycloptedia 
of Lav? (volume 16 [2d Ed.] p. 636), is as foUows: 

"As used In the insolvency and bankruptcy laws, especlally when applied 
to traders or persons engaged In commercial pursuits, the term 'insolvency' 
generally means tlie condition of a person who is unable to pay his debts as 
they beeome due in the ordinary course of business. According to this défini- 
tion, a person may be insolvent though he has assets exceeding in value the 
amount of ail his liabllities; and so it has been held that a partnership, as 
such, may be insolvent, though one or more of the indivlduals composing it 
are solvent [clting Ransom v. Wardlaw, 99 Ga. 540, 27 S. E. 158]." 

It is stated as a further définition that, "in its popular and gênerai 
sensé, the term 'insolvency' dénotes the insuificiency of the entire 
property and assets of an individual to pay his debts." Testing the 
question of the insolvency of the défendant by thèse définitions, by 
the former it is unquestionably insolvent, and by the latter it may 
be considered doubtful, but it is apparent that, as the défendant cor- 
poration's affairs now stand, it is wholly unable to pay its debts. Its 
sole assets are such as hâve been stated above, and are not available 
for meeting its obligations. While the business of a trading concern 
might be solvent in a f air sensé, and yet it be unable, at a day's notice, 
to meet its obligations, still where the only property of a company 
is of the character stated in this case, where its debts are long past 
due, and its ofQcers themselves acknowledge their utter inability to 
meet its obligations, and concède its insolvency, it is impossible for 
the court to come to any other conclusion. 

It is shown by some aflQdavits in this case that three members of 
the board of directors were selected as trustées to look after and man- 
age the corporate property. It seems that thèse trustées hâve doue 
nothing either to rehabilitate the corporation or to close ont its af- 
fairs, and ail they did do, apparently, was to look after and care for 
the property. It is sufflcient to say, as to this matter, that thèse 
trustées are setting up no claim hère adverse to the receiver; and, 
if the fact of the appointment of thèse trustées could hâve any efEect 
whatever on the questions now presented, it would seem to be not 
only not favorable to the intervener, but the contrary. 

The intervener claims that complainants' debts are not just de- 
mands against the corporation. As to this he is entitled, of course, 
to be fully heard. The motion to discharge the receiver will be de- 
nied, the intervention of M. Patton will be retained, and counsel will 
be heard as to the propriety of a référence of the intervention to 
the master, in connection with the other pleadings in the case. 
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CUMBERLAND BUILDING & LOAN ASS'N et al. v. SPARKS et aL 

(Circuit Court, E. D. Arkansas. November 2, 1900.) 

L FOLLOWiKG State Décisions— Rules of Pkopertt. 

The décisions of the state court that under Sand. & H. Dig. Arlî. § 5091, 
providing tliat a mortgage sliall be a lien from the time it is filed in the 
recorder's office, which filing shall be notice to ail persons of the mort- 
gage, a moitgage not properly adjnowledged constitutes no lien against 
third persons, though recorded to their knowledge, establish a rule of 
property, and will be foUowed by the fédéral courts.i 
2. Subrogation— MoRTGAGEs. 

Where a second mortgagee loans the mortgagor money, not on the 
seeurity of the first mortgage, but of the land, and the mortgagor uses 
it to pay the flrst mortgage, and thls is canceled, the second mortgage 
cannot be subrogated to the rights of the first mortgagee, though the 
second mortgage is ineiïectual against a purchaser of the property, be- 
cause not properly acknowledged. 

8. MOBTGAGES— FOHECLOSURB— PERSONAI, JdDGMENT. 

Though U. s. Sup. et. Equity Eule 92 allows, in a suit for foreclosure 
of mortgage, a decree for any balance due above the proceeds of the sale, 
there cannot be a Personal judgment where the equities on Tvhich the 
bill îs based wholly failed. 

In Equity. 

On the Ist of May, 1894, one Bray, as trustée for the Oliver heirs, held a 
valid mortgage on the property in eontroversy for $1,800, executed by G. N. 
Sparks and Pamelia Sparks, his wife, to whom the property then belonged. 
On the 25th of ilarch, 1893, the .«aid G. N. Sparks, being a stockbolder of 
the Southern Saving Funds & Loan Company, procured a loan from said cor- 
poration for the sum of $2,000, for which he executed his promissory note, 
and, in order to secure the same, executed a mortgage on the land in eon- 
troversy to A. Moore Berry, as trustée for said association. The acknowl- 
edgment to this mortgage was fatally defective, in not conforming to the stat- 
ute of the state of Arkansas. It was, however, duly recorded on the 12th 
of February, 1900, in the proper county. The money procured on this sec- 
ond mortgage from the Southern Saving Funds & Loan Company was used 
by Sparks in paying ofE the prior mortgage. On the 17th of May, 1897, 
Sparks and wife sold the land in eontroversy, for a valuable considération, 
to his co-defendants J. W. and O. N. Killough, who had actual notice of the 
existence of the mortgage O'U the land, and also actual notice that the ac- 
knowledgment thereof was defective, and that the same was so recorded. 
On November 18, 189G, the Southern Saving Funds & Loan Company trans- 
ferred ail of its assets to the complainant corporation, the Cumberland Build- 
ing & Loan Association, including the mortgage in suit. Complainants' évi- 
dence shows that J. W. and O. N. Killough paid for the property partly by 
a half interest in a stock of goods, partly by paying Sparks' indebtedness to 
Day & Bailey, partly for taxes which he had advanced for Sparks, partly 
by a debt which Sparks owed O. N. Killough, and a small amount in cash, 
amounting in the aggregate to about $2,500. 

G. B. Webster, for complainants. 
Norton & Prewett, for défendants. 

KOGEBS, District Judge. Section 5091 of Sandels & Hill's Di- 
gest of the Statutes of Arkansas, regulating mortgages, provides: 

"Every mortgage, whether for real or personal property, shall be a lien 
on the mortgaged property from the time the same is fiied in the recorder's 

1 State laws as niles of décision in fédéral courts, see notes to GrifHn v. 
Overman Wheel Ce, 9 C. O. A. 548; Wilson t. Perrin, 11 G. G. A. 71; HiU v. 
Hite, 29 C. O. A. 553. 
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office, and not before; which flllng shall be notice to ail persons of the exist- 
ence of such mortgage." 

ïhe suprême court of Arkansas, in Main v. Alexander, 9 Ark. 
112, in construing this statute decided: 

"(1) That a mortgage Is good between the parties, though not acknowledged 
and recorded; but under our registry act It constitutes no lien upon the 
mortgaged property, as against strangers, unless it Is acknowledged and re- 
corded as required by the act, even though they may hâve actual notice of 
its existence. (2) The registry of a mortgage wlthout acknowledgment does 
not constitute such construetlve notice to the world as contemplated by the 
act." 

This décision was rendered at tlie July term of 1848, and it bas 
been followed by an unbroken line of décisions from that time down 
to the présent day. Hannah v. Carrington, 18 Ark., at page 105; 
Jacoway v. Gault, 20 Ark., at page 193; Carnall v. Duval, 22 Ark., 
at page 136; Jarratt v. McDaniel, 32 Ark., at page 598; Neal v. 
Speigle, 33 Ark., at page 68; Martin v. O'Bannon, 35 Ark., at page 
68; Ford v. Burks, 37 Ark., at page 94; MitcheU v. Wade, 39 Ark., 
ut page 385; Dodd v. Parker, 40 Ark., at page 536; Martin v. Ogden, 
41 Ark. 186; Wright v. Graham, 42 Ark. 148; Watson v. Lumber 
Co., 49 Ark. 83, 4 S. W. 62; Cross v. Fombey, 54 Ark. 179, 15 S. 
W. 461; Milling Co. v. Mikles, 61 Ark. 123, 32 S. W. 493. Thèse 
décisions, and some others whieh might be cited to the same point, 
establish a rule of property in Arkansas. In Ford v. Burks, supra, 
the court said: 

"This ruling has been on the language of the statute, and bas now beeome 
a rule of property, which eannot be safely disputed, save by the prospective 
opération of a statute." 

There is no rule better established than that the settled décisions 
of a state in relation to a state statute, local in its character, estab- 
lishing rules of property, will be followed by the fédéral courts. 
There is a collation of cases upon this subject, embracing almost 
every variety of case, to be found in voliune 1 of the Digest of the 
United States Suprême Court Reports, published by the Lawyers' 
Coopérative Publishing Company in 1894, beginning at page 529. 
They are too numerous to cite, They begin with Polk v. Wendell, 9 
Cranch, 87, 3 L. Ed. 665, and end at Amoskeag Bank v. Ottawa, 
105 U. S. 667, 26 L. Ed. 1204. 

It is needless to say that the mortgage now sought to be fore- 
closed by the plaintiff corporation, although recorded, constituted no 
lien on the property in controversy, as to the défendants J. W. 
Killough and N. O. Killough. It is urged, however, that they are 
not bona fide purchasers for value. The contention is not sustained 
by the proof. The court flnds that they occupied the attitude of 
bona fide purchasers for a valuable considération, and are entitled 
to hold the property as against the plaintilï corporation. 

It is contended, also, that inasmuch as the money loaned by the 
Southern Saving Funds & Loan Company was used by Sparks to 
pay off the prior mortgage to Bray, as trustée for the Oliver heirs, 
which latter mortgage was a valid incumbrance, the plaintiff corpo- 
ration should be subrogated to the rights of Bray under bis mort- 
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gage. The proof shows that the money was in part so used. The 
proof wholly fails to show that there was any privity between the 
Southern Saving Funds & Loan Company and either Sparks or Bray, 
or that the latter's mortgage should be held by the Southern Saving 
Funds & Loan Company to secure the loan, or that such was fhe 
intention of any of the parties. On the contrary, it shows that 
Bray's mortgage was canceled on the record, and presumably sur- 
rendered. In short, the Southern Saving Funds & Loan Company 
occupies the attitude of having loaned Sparks the money, net upon 
the security of the Bray mortgage, but upon the security of the 
land, and that Sparks had used the money to pay ofif the Bray mort- 
gage, and the same had been canceled. Under such circumstances, 
can the plaintiff corporation, who holds by assignment the mort- 
gage and note of the Southern Saving Funds & Loan Company, be 
subrogated to the rights of Bray under his mortgage? This ques- 
tion must be answered in the négative. Campbell v. Ass'n (Pa. 
Sup.) 1 Am. & Eng. Dec. Eq. 472, and note (s. c. 30 Atl. 222); Cohn 
V. Hoffman, 50 Ark. 108, 6 S. W. 511. In the former case the prin- 
ciples governing the doctrine of subrogation are aptly and tersely 
stated, and no further citations are necessary. 

The remaining question arises as to whether or not the court, 
there being no equity in the bill, should render a personal judgment 
against Sparks for the money loaned. At common law, on the fore- 
closure of a mortgage the plaintiff was compelled to bring suit at 
law for any residue of the mortgage debt which the mortgaged prop- 
erty, when sold, did not satisfy. That rule of the common law bas 
been modifled by equity rule 92 of the suprême court of the United 
States, so that in suits in equity for the foreclosure of mortgages 
a decree may be rendered for any balance that may be found due 
to the complainant over and above the proceeds of the sale or sales, 
and exécution may issue for the collection of the same; but no pro- 
vision is made for the rendition of a personal judgment where the 
equities upon which the bill is based hâve wholly failed, as in this 
case. The court is of opinion, therefore, that the bill must be dis- 
missed, with costs. Dakin v. Railway Co. (0. 0.) 5 Fed. 666. The 
bill is therefore dismissed for want of equity. 
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(Circuit Court, D. Kentucliy. January 19, 1901.) 

Municipal Corporations— Spécial Assessmbnts— Constitutionalitt. 

The rule for mailing spécial assessments for street improvements pre- 
scribed by Ky. St. §§ 2832-2839, wliich provide that such improvements 
shall "be made at the exclusive cost of the owners of lots in each fourth 
of a square, to be equally apportioned" according to the number of square 
feet owned by the parties, respectlvely, within the abutting fourth square, 
or the limits fised by ordlnance when the land is not defined into squares 
by bounding streets, excludes any Inqulry as to spécial benefifs as a condi- 
tion précèdent to the mailing of such assessments, and is in violation of 
the fifth and fourteenth amendments to the constitution of the United 
States. 
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S. Same— RiGHT TO Injonction agatnst Illégal Assessment. 

Where the mie prescrlbed by statute or ordinance for maklng spécial 
assessments for street improvements Is unconstitutional because it ex- 
cludes inquiry as to spécial benefits to the property assessed, an owner of 
sueh property Is net required to prove that the assessment Is for an 
amount in excess of the benefits, or to make a tender of any amount, to 
entitle him to an injunction restraining the collection of an assessment 
thereunder. 

In Equity. On demurrer to bill. 

Lane & Harrison, for plaintiff. 
Wm. Furlong, for défendant. 

EVANS, District Judge. The bill, in substance, allèges that by vir- 
tue of the statutes of Kentucky providing for the government of cities 
of the flrst class, and of certain ordinances of the gênerai council, the 
city of Louisville, by contract with défendant, made certain specifled 
improvements of Baxter avenue, in said city, with asnhalt pavements; 
that the ordinances and the statutes require the cost of thèse im- 
provements to be apportioned equally among the owners of the prop- 
erty according to the number of square feet owned by them respec- 
tively, and embraced within certain specifled boundaries, but without 
taking into considération any estimate of damages or benefits thereto 
by reason of said improvements; that assessments hâve been made 
by the proper authorities of said city, and apportionment warrants 
hâve been issued therefor against the complainant's land in the city 
located within the boundaries so specifled, amounting to largely over 
|3,000 in favor of the défendant, who, under contract with the city 
and pursuant to the said ordinances, had constructed said improve- 
ments, and, further, that défendant, having received the apportion- 
ment warrants therefor, is about to proceed to collect the amount 
thereof by action against the complainant and the said property under 
the claim that the défendant has a lien upon complainant's said land 
by reason of the facts stated. The bill also avers that as the assess- 
ment and charge against complainant's land was made by the square 
foot only, and without any inquiry or opportunity for inquiry as ta 
whether the said land was benefited or injured by the improvements 
aforesaid, he is about to be deprived of his property without due 
process of law, and is about to be denied in respect thereto the equal 
protection of the laws, ail in violation of the fourteenth article of 
amendments to the constitution of the United States. Upon thèse 
grounds the bill asks that the défendant be enjoined from enforcing 
said warrants and assessments, and the lien claimed thereunder, 
against the complainant's land. As the improvements were doubt- 
less made in good faith by the défendant, the contracter, at great 
expense, but without any attempt on the part of the complainant, 
who must hâve known of the progress of the work, to stop it by an 
appeal to the protection of the courts before it was finished, and with- 
out giving any notice to the défendant that he would resist paymeut 
when the improvement was completed, the case is one of much hard 
ship, the stress of which the court has felt and recognized in the con- 
sidération of the case. Sections 2832-2839, inclusive, of the Ken- 
tucky Statutes, as amended in 1898, embrace the statute law of the 
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State upon the subject. So far as is necessary to any understanding 
of the case before us, tlie provisions of the statute are as follows: 

"Sec. 2833. When the improvement Is the original construction of any 
Street, road, lane, alley or avenue, such improvement shall be made at the 
exclusive cost of the owners of lots in eaeh fourth of a square to be equally 
apportioned by the boafd of publie works, according to the number of feet 
owned by them respectively, and in such Improvements the cost of the curbing 
shall constitute a part of the cost of the construction of the street or avenue, 
and not of the sidewalk. Each subdivision of the territory bounded on ail 
sides by principal streets shall be deemed a square. When the territory 
contiguous to any public way is not deflned into squares by principal streets, 
the ordinance providing for the improvement of such public ways shall state 
the depth on both sides fronting said improvement to be assessed for the cost 
of making the same according to the number of square feet ov?ned by the 
parties respectively within the depth, as set out in the ordinance. 

"Sec. 2834. A lien shall exist for the cost of original improvement of public 
ways, for the construction and the reconstruction of sidewalks, and for the 
digging and walling of public wells and eisterns, for the apportionment and 
Interest thereon at the rate of six per cent, per annum agalnst the respective 
lots. Payments may be enforced upon the property bound therefor by pro- 
eeedings in court; and no error in the proceedings of the gênerai council shall 
exempt from payment after the work has been done as required by either the 
ordinance or contraet; but the gênerai council, or the courts in which suits 
may be pending, shqll make ail corrections, rules, and orders to do justice, to 
ail parties concemed; and in no event, if such improvement be made as is 
provided for, either by ordinance or contraet, shall the city be liable for such 
improvement, without the right to enforce it against the property reeeiving the 
benefit thereof; but no ordinance for any original improvement menti oned in 
this act shall pass both boards of the gênerai council at the same meeting, and 
at least two weeks shall elapse between the passage of any such ordinance 
from one board to the other." 

"Sec. 2838. In ail actions to enforce liens, a copy of the ordinance authoriz- 
ing the improvements or work, a copy of the contraet therefor, and a copy of 
the apportionment, — each attested by the comptroller, — shall be prima facie 
évidence of the due passage, approval, and publication of the ordinance, of 
the due exécution and approval of the contraet, and shall also be prima facie 
évidence of every other fact necessary to be established by the plaintiff in such 
actions to entitle him to the relief authorized to be given in this act. In such 
actions the court shall provide in its order confirming any report of sale that 
the défendants, or either of them or any one claiming through or under them, 
or either of them, or any creditors of theirs, or either of them, may, within two 
years from the date of such order confirming a report of sale, redeem the 
land sold by paying to the purchaser the purchase price, with interest thereon 
from the day of sale, at the rate of six per cent, per annum, and ail the taxes 
and assessments on and against such land paid by such purchaser, with inter- 
est thereon at the rate of six per cent, per annum, from the date of such pay- 
ments; and in the event that there be no rédemption within the time allowed, 
the order of confirmation shall be final, and a deed shall be executed to the 
purchaser or his assignée. 

"Sec. 2839. The board of public works shall make out ail apportionment 
warrants for which liens are given for improvements of public ways, wells. 
eisterns, water-plugs and sidewalks, as may be required by ordinance, and 
within two days thereafter shall enter the same upon a register kept in alpha- 
betical order for that purpose. When the holder of said warrants shall bave 
obtained payment, he shall notify the board of public works, and it shall be 
marked upon the register as paid. The lien shall exist from the date of the 
apportionment warrant; but a lien shall not be valid against a purchaser for 
valuable considération without notice, unless it shall be so entered and regis- 
tered within ten days of the issuing of the apportionment warrant." 

Thèse being the statutorj provisions, and the ordinances adopted 
having conformed to them, tlie important question to be determined 
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is, do they together provide a method for creating and enforcing a 
demand against the complainant and his property which is net vio- 
lative of his rights as the same are guarantied by the constitution of 
the United States? Indeed, this is not only the important question, 
but is the only question at présent involved in the litigation. It is 
settled beyond dispute that municipalities may hâve the légal power 
conferred upon them to assess the cost of street improvements 
against the property located in the neighborhood of the improve- 
ments; and the opinion in the case of Village of Norwood v. Baker, 
presently to be noticed, in no way impugns this proposition. What 
That case has done is to distinctly establish and flx the doctrine that 
this assessment must not be so made as to omit to give vigorous effect 
1o certain fundamental eonstitutional provisions affecting the man- 
ner of apportioning those costs, and designed to protect persons and 
their property against mère spoliation under the guise of exercising 
the taxing power. The right of the législature to bestow upon cities 
the power to impose the cost of street improvements upon near-by 
property goes upon the notion that property so situated dérives pe- 
culiar benefits from the improvements made. Generally those bene- 
flts do resuit from the improvements, but it may also be quite true 
that those benefits are by no means equally distributed over the ad- 
jacent lands, although législation sometimes proceeds upon the idea 
that it is well to close eut nice and technical, and indeed ail, inquiries, 
on that subject, and conclusively to assume that ail property in the 
locality taxed is not only beneficially affected, but in precisely the 
same ratio. This characteristic is a notable feature of the statutes 
of Kentucky above quoted, and the courts of the state hâve upheld 
the validity and suflficiency of that phase of the législation. In 1898 
the suprême court of the United States, in the case of Village of Nor- 
wood V. Baker, 172 U. S. 269, 19 Sup. Ct. 187, 43 L. Ed. 443, took a 
radically différent viewof the subject, and distinctly announced a 
différent doctrine. After saying on page 277, 172 U. S., page 190, 19 
Sup. et., and page 447, 43 L. Ed., that "the taking of the plaintiff's 
land for the street was under the power of eminent domain, — a power 
which this court has said was the offspring of political necessity, 
and inséparable from sovereignty uniess denied to it by the funda- 
mental law (Searl v. School Dist., 133 U. S. 553, 10 Sup. Ct. 874, 33 
L. Ed. 740)," — the court added, "But the assessment of the abutting 
property for the cost and expense incurred by the village was an exer- 
cise of the power of taxation"; and, after fully recognizing the right 
of the législature to create a new taxing district, the court (page 278, 
172 U. S., page 190, 19 Sup. Ct., and page 447, 43 L. Ed.) said: 
'» "But the power of the législature In thèse matters Is not unllmited. There 
is a point beyond which the législative department, even when exerting the 
power of taxation, may not go, conslstently with the citizen's right of prop- 
erty. As already indicated, the principle underlying spécial assessments to 
meet the cost of public improvements is that the property upon which they 
are imposed is peculiarly beneflted, and therefore the owners do not in fact 
pay anything in excess of what they receive by reason of such improvement. 
But the guaranties for the protection of private property would be seriously 
impaired if it were established as a rule of eonstitutional law that the imposi- 
tion by the législature upon partieular private property of the entire cost of a 
public improvement, Irrespeetive of any pecuUar benefits accrmng to the owner 
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from such improvement, couM not be questioned by liim In the courts of the 
eountry. It is one thing for the législature to prescribe It as a gênerai rule 
that property abutting on a Street opened by the public shall be deemed to 
hâve been specially benefited by such Improvement, and therefore should spe- 
cially contribute to the cost Incurred by the public. It Is quite a dlfïerent 
thing to lay It down as an absolute rule that such property, whether It is in 
fact benefited or not by the openlng of the street, may be assessed by the front 
foot for a fixed sum, representing the whole cost of the Improvement, and 
without any rlght In the property owner to show, when an assessment of that 
kind Is made or Is about to be made, that the sum so fixed Is in excess of the 
beneflts recelved." 

And on page 291, 172 U. S., page 195, 19 Sup. Ct., and page 451, 
43 L. Ed., the court also said: 

"The assessment was by the front foot, and for a spécifie sum, representing 
such cost, and that sum could not hâve been redueed under the ordinance of 
the village, even if proof had been made that the costs and expenses assessed 
upon the abutting property exceedëd the spécial beneflts. The assessment was 
in Itself an Illégal one, because It rested upon a basis that excluded any con- 
sidération of benefits. A decree enjoining the whole assessment was therefore 
the only approprlate one." 

It is insisted that that case is not applicable to the one before us, 
because it was merely a proceeding for the condemnation of land for 
use as a street under the right of eminent domain. To this descrip- 
tion of that case we cannot yield approval. Instead of being so, it 
was plainly a case which called for a décision of the exact question 
now before us, and was a bill to enjpin the collection of a tax assessed 
for the cost, among other things, of "opening" (that is, improving) a 
street, the land for which, it is true, had been condemned or appro- 
priated and paid for in what may fairly be called a proceeding for 
that purpose, although the two objects seem to hâve been accom- 
plished in séquence the one to the other, in the same gênerai proceed- 
ing. It bas been contended in several cases before as many diiïerent 
fédéral courts that Village of Norwood v. Baker was a proceeding in 
exercise merely of the power of eminent domain, and involved no ques- 
tion of the power of taxation; but each of those courts has distinctly 
held to the contrary, and, in our opinion, must necessarily hâve so 
held. Parker t. City of Détroit (C. G.) 103 Fed. 357; Loeb v. Trustées 
(0. C.) 91 Fed. 37; Fay v, City of Springâeld (0. C.) 94 Fed. 409; 
Charles v. City of Marion (C. C.) 98 Fed. 166; Id., 100 Fed. 538; Lyon 
v. Town of Tonawanda (C. C.) 98 Fed. 361; Cowley v. City of Spokane 
(C. C.) 99 Fed. 840. The subject also received able and intelligent 
treatment in the case of Hutcheson v. Storrie, 92 Tex. 685, 51 S. W. 
848. Two or three state courts, it is true, hâve, notwithstanding the 
décision in Village of Norwood v. Baker, adhered to their original 
views; but this court must scrupulously follow the rule of the su- 
prême court, as last announced, when, as hère, it is unmistakably 
clear. 

It is insisted that section 2834 of the Kentucky Statutes provides 
a remedy for the complainant, in the clause thereof which authorizes 
the "gênerai council or the courts to make ail corrections, ruies and 
orders to do justice to ail parties concerned"; but it nowhere appears 
that either the gênerai council or the court has donc so, or can do so 
effectively until further législation has provided the way. That pro- 
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vision, however, is not very satisfactory in meaning or purpose, in 
View of the other provisions of the statutes. Oertainly it has not in 
this case provided an opportunity flrst to do the thing which tiie 
suprême court lias held to be essential, naraely, to give to the proper 
owner the means of having an inquiry made as to whether his land 
has been injured or benefited by the improvement of the street, as a 
condition précèdent to flxing and assessing the amount he is to be 
taxed and compelled to pay therefor. The court manifestly ruled in 
that case that any législative plan for doing it vs'as unconstitutional 
which arbitrarily apportioned the cost ratably per square foot, with- 
out a previous inquiry as to the beneflts to the land. "Nov is it avail- 
able to say that it does not appear in this case that there is an excess 
of the proposed taxation over the amount of beneflts to the land. 
No way is provided by the statute or the ordinance for an authorita- 
tive settlement of that vital question, although it is a condition 
précèdent to the right to make the assessment itself . In other words, 
the right to make such assessments cannot be constitutionally exer- 
cised at ail without flrst giving an opportunity to examine into the 
question of beneflts. Nor need we inquire whether there should hâve 
been a tender by complainant, with his bill, of the amount of taxes 
fairly due from him. Upon that proposition the court, in Village of 
Norwood V. Baker, at page 293, 172 U. S., page 196, 19 Sup. Ct., and 
page 452, 43 L. Ed., has said: 

"The présent case Is not one in which, as In most of the cases brought to 
enjoin the collection of taxes or the enforcement of spécial assessments, it can 
be plainly or clearly seen, from the showing made by the pleadings, that a 
partiCTilar amount, If no more, is due from the plaintlff, and which amount 
should be paid or tendered before equity would interfère. It is, rather, a 
case in which the entire assessment Is illégal. In such a case It was not neces- 
sary to tender, as a condition of relief being granted to the plaintlff, any sum, 
as representing what she supposed or might guess or was willing to concède 
was the excess of co«t over any beneflts aecruing to the property. Slie was 
entitled, without making such a tender, to ask a court of equity to enjoin the 
enforcement of a rule of assessment that infringed upon her constitutional 
rights. In our judgment, the circuit court properly enjoined the enforcement 
of the assessment as It was, without going into proofs as to the excess of the 
cost of opening the street over spécial beneflts." 

The demurrer to the bill is overruled, and, without going into the 
matter further, it sufiQces to remark that upon the authorities the 
court must enjoin the collection of the apportionment warrants 
against the complainant and his property ; but as the législature may 
cure the defects in the statute as to the rights and remédies available 
for the parties, or so as to make it possible for the gênerai council 
or the state court to do so, the injunction, while it must be absolute as 
to this parti cular assessment, should be without préjudice to the col- 
lection of any future assessments for the payment of the cost of said 
improvements, if made by the proper authorities, in such manner as to 
conform to the principles established by the suprême court in the 
case of Village of Norwood v. Baker. After there bas been an ap- 
portionment of the cost of the improvement in a constitutional way, 
namely, after taking into account the value of the spécial beneflts to 
the complainant's land, it may possibly be that complainant should 
then pay the sum so assessed as his proper part of the cost of the im- 
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provement of the street; and the action of the court in this case 
should not be a bar to the trial of the questions that may arise upon 
a new assessment, if properly made. 



WHITE et al. r. SAPE HARBOR MATCH CO. 

(Circuit Court, E. D. Pennsylvania. "January 25, 1901.) 

No. 54. 

1. Pleading— Affidavit of Défense— Sopficienct. 

An affldavit of défense is required to set forth the facts constltuting 
the défense with reasonable précision and distinctness only, and should 
be sustained if it sets forth substantially a good défense. 

8. Same. 

In a suit to recover an alleged balance due on account for merchandise, 
a copy of the account being attached to plaintiff's pleading as an exhibit, 
an affldavit of défense Is sufficient which sets forth that the last payment 
shoTvn upon said account was made and accepted as payment in fuU of 
the. amount due thereon after a f ull settlement, and the allowance to de- 
fendant of a crédit for freight and shortages claimed, which is not shown 
In the exhibit. Such affldavit substantially sets forth a settlement and 
payment, which, if proved to the satisfaction of the jury, would be a 
bar to the reopening of the account 

At Law. Kule for judgment for want of sufficient affldavit of 
défense. 

Frank P. Prichard, for plaintiffs. 
James H. Wolfe, for défendant. 

DALLAS, Circuit Judge. This case has been heard upon plain- 
tiffs' rule for judgment for want of a sufficient affldavit of défense. 
The plaintiffs' demand comprises three items. The flrst is for a bal- 
ance of flOO, alleged to be due on six car loads of lumber; and the 
second is for |96.69, alleged to be due upon three car loads of lum- 
ber. The affldavit of défense, in so far as it relates to thèse two 
items, is as foUows: 

"That there is no balance due said défendant to plaintiffs on the shipments 
of lumber made in the six cars first mentioned and described iri plaintiffs' state- 
ment filed and itemized in Exhibit A, thereto attached, but that the entire 
shipments set forth in said Exhibit A hâve been fiilly paid and settled for; 
and that the last payment therein credited, viz. $44.95, was made by déponent 
himself only after ail claims and allowances for freight, shortage, etc., had 
been fully adjusted between déponent, acting for said défendant, and William 
G. Frost, acting for plaintiffs' firm, and was accepted by said Frost in fuU 
and absolute settlement for said shipments. That the same is true as to the 
shipments Itemized and detailed in Exhibit B, attached to said statement. 
That said exhibit dpes not glve crédit for freights and shorta,cres which w^ere 
admitted by plaintiffs, and which it was agreed by them should be deducted; 
and that the last payment credited in said exhibit, viz. $1,418.69, was agreed 
to be the entire balance due on said shipments, and was accepted by plaintiffs 
In full settlement thereof." 

In Hoopes v. Bank, 42 C. C. A. 437, 102 Fed. 448, the court of 
appeals for this circuit said: 

"In Thompson v. Claris, 56 Pa. St. 33, the court said that it is not necessary 
that an affidavit of défense be drawn with such nicety that no critical sliill 



110 106 FEDERAL REPORTER. 

can suggest an objection. In Twitchell v. McMurtrie, 77 Pa, St. 383, the rule 
was laid down that a reasonable intendment is to be made in favor of afflda- 
vits of défense; and in Moeck v. Littell, 82 Pa. St. 354, it was declai-ed that 
the facts set forth as eonstltuting the défense need be averred with reason- 
able précision and distinctness only. In thèse cases, and in many other cases, 
some of whlch are hereinafter cited, the suprême court of Pennsylvauia has 
ruled that, if the affldavit sets forth substantially a good défense, it should be 
supported." 

Appljing this authoritative statement of the law to the portion 
of the présent affldavit which is now being considered, it appears 
to be sufScient. I think it substantially sets forth that the accounts 
which are annexed to the plaintiffs' statement as Exhibits A and B 
were not acquiesced in by the défendant, and that the respective 
final payments credited in each of them were not made on account, 
but were made and accepted as full payment in each instance, and 
after ail claims and allowances for freight, shortage, etc., had been 
considered and settled by the parties. If thèse facts shall be estab- 
lished on the trial, an adjustment will be shown, which, in the ab- 
sence of évidence to impeach it, will constitute a good défense; and 
consequently the case, as to thèse items, must be allowed to go to a 
jury. Darlington v. Taylor, 3 Grant, Cas. 196. "No practice could 
be more dangerous than that of opening accounts which the parties 
themselves hâve adjusted." Chappedelaine v. Dechenaux, 4 Cranch, 
309, 2 L. Ed. 629. 

The third item of plaintiffs' claim is for a balance alleged to be 
due under an agreement plainly stated in a letter dated August 28, 
1900, from the plaintiffs to the défendant, and the defendant's reply 
thereto, dated August 29, 1900. Thèse letters were intended to com- 
pletely embody their contract, and it is évident that the prior oral 
agreement set up in the affldavit was superseded by them. I am 
therefore of opinion that the défense whlch rests upon the theory 
that the supplanted agreement is still controlling cannot be sus- 
tained. The contractual letters, however, provided that "an exact 
measurement of the worthless outs wUl be taken, and the amount 
deducted from our [the plaintiffs'] invoices in making a final settle- 
ment." For thèse "outs" it is admitted that the défendant is entitled 
to a crédit, and, as the statement and affldavit differ as to its cor- 
rect amount, the sum claimed by the affldavit must, for the présent 
purpose, be accepted. Judgment will be entered upon an assessment 
to be prepared in accordance with fhis opinion. 



NATIONAL NICKEL CO. v. NEVADA NICKEL SYNDICATS, Limited. 

(Circuit Court, D. Nevada. January 21, 1901.) 

No. 70L 

MoHTGAGE PoRECLOsnEB— Sale — Insufpicibnt Notice— Waivbh. 

Where a fédéral court has rendered a decree foreclosing a mortgage. In 
a suit wherein it had jurisdiction of the parties and the subject-matter, 
the fact that the provision of such decree directing the manner in which 
the property should be sold, and the order of sale subsequently issued 
thereon, Inadvertently followed the state statute, and did not conform to 
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the requirements of Act March 3, 1893 (27 Stat. 751), as to the notice of 
sale, does not render the sale made thereon void, but merely voldable; 
and where the défendant, with knowledge of the facts, and due notice 
of the application for confirmation, malies no objection thereto, and does 
not appeal from either the original decree or the order of confirmation, 
he will be deemed to hâve waived the defect, sind he cannot attack the 
validlty of the title acqulred by the purchaser coUaterally, by an action 
to recover the property. 

At Law. Action of ejectment. 

George W. Baker (Thomas V. Cator, of counsel), for plaintiff. 
W. E. F. Deal, for défendant. 

HAWLEY, District Judge (orally). This is an action of eject- 
ment for the possession of certain lands and mining claims situate 
in Churchill county, Nev. The évidence given upon the trial présents 
the same questions that were discussed and decided by this court 
in Nevada Nickel Syndicate v. National Nickel Co. (C. O.) 103 Fed. 
391. Some of the facts will be restated: On August 12, 1899, this 
court entered a decree in the foreclosure suit of Nevada Nickel Syn- 
dicate V. National Nickel Co. (G. 0.) 96 Fed. 133, and direçted the 
sale of the property in this action by a spécial master duly appointed 
for that purpose. By inadvertence this decree, as drawn by counsel, 
in providing the time and manner of making the sale, followed the 
provisions of the state statute. On August 15, 1899, the managing 
agent of the National Nickel Company and George W. Baker, its 
attorney, were each personally served with a certifled copy of this 
decree. The spécial master advertised the property to be sold, as 
directed by the decree, by publication and posting of notices in ac- 
cordance therewith. The sale was made December 9, 1899. The 
Nevada Nickel Syndicate, Limited, became the purchaser of the prop- 
erty, bidding therefor the fuU amount of its judgment against the 
National Nickel Company, and received from the spécial master his 
certiflcate of sale. The spécial master thereafter, on the 15th day 
of January, 1900, filed a verifled report of his proceedings under the 
order of sale. On the 7th day of December, 1899, the Nevada Nickel 
Syndicate, Limited, having previously applied to this court in the fore- 
closure proceeding for a writ of assistance to restore to it the pos- 
session of the property herein involved, in accordance with the terms 
and conditions of the original and supplementary agreements of the 
respective parties and the mortgage, the motion, after a fuU hearing, 
was granted, and the United States marshal was ordered to exé- 
cute the writ by ejecting the National Nickel Company from the 
property, and placing the Nevada Nickel Syndicate, Limited, in pos- 
session thereof. The United States marshal executed the writ on 
the 13th day of December, 1899, and the Nevada Nickel Syndicate, 
Limited, défendant herein, has been in possession of the property 
since that date. On January 27, 1900, after due and timely notice 
to the National Nickel Company of the motion to confirm the same, 
this court, after a hearing upon the motion, there being no objection 
thereto upon the part of the National Nickel Company, conflrmed 
the sale. On July 23, 1900, this court denied the motions made by 
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the National Nickel Company, plaintiff herein, and a judgment cred- 
itor of said company, to set aside the sale of the property, made by 
the spécial master and conflrmed by this court, on the ground that 
notice thereof had not been given as required by the act of congress 
of March 3, 1893 (27 Stat. 751). Nevada Nickel Syndicate v. Na- 
tional Nickel Co. (C. C.) 103 Fed. 391. On August 3, 1900, no ré- 
demption of the property having been made, and the time therefor 
having expired, the spécial master made, executed, and delivered to 
the Nevada Nickel Syndicate, Limited, a deed of the property in- 
volved herein, in conformity with the decree of foreclosure and order 
conflrming the sale. On the 7th day of February, 1900, an appeal 
was allowed by this court from the decree of foreclosure, but was 
afterwards dismissed by the circuit court of appeals for want of prose- 
cution. National Nickel Co. v. National Nickel Syndicate, 41 C. C. 
A. 681, 101 Fed. 1006. No appeal was ever applied for or taken 
from the decree of the court conflrming the sale, and the time for 
taking sueh appeal expired before the commencement of the présent 
action. 

Is the deed executed by the spécial master valid? Is it sufflcient 
to convey the légal title to the property herein involved? Did the 
confirmation of the sale by the court after due notice, no objections 
thereto having been made, cure the defects, irregularities, and errors 
in the decree ordering the sale? In the light of ail the facts dis- 
closed in the record, can the plaintiff maintain the présent action? 
Were the proceedings in the original suit concerning the sale of the 
property void or only voidable? 

In the former opinion of this court it -was expressly admitted 
"that, if the défendant had appeared and protested against the con- 
firmation of the sale upon the ground that the notice of sale had not 
been given as required by the statute, the court would hâve refused 
to make the decree conflrming the sale." And herein lies the dis- 
tinction between this case and the case of Wilson v. Insurance Co., 
12 C. C. A. 505, 65 Fed. 38, upon which plaintiff specially relies. 
There an appeal vi'as taken "from an order conflrming a master's 
sale and overruling exceptions to his report thereof in a suit to fore- 
close a mortgage." It was assigned as error "that the court below 
conflrmed this sale over objection made and exception taken by the 
appellants on the ground that no notice of the sale had been pub- 
lished," as required by the third section of "An act to regulate the 
manner in which property shall be sold under orders and decrees of 
any United States courts," approved March 3, 1893. Hère there was 
no objection made to the order of sale; no appearance on the part 
of the défendant (plaintiff herein) in the foreclosure suit at the time 
of the conflrmation of the sale, although it had due and timely no- 
tice thereof; no opposition to the decree and order of conflrmation; 
no exception taken either to the master's report or to the decree of 
conflrmation; no appeal from the order of the court conflrming the 
master's sale, and the time for taking such an appeal expired long 
prior to the commencement of the présent action. It is admitted 
by plaintiff that the decree in the foreclosure suit — Nevada Nickel 
Syndicate v. National Nickel Co. (0. C.) 96 Fed. 133, 156— is flnal; 
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that the rights of the défendant herein were thereby established, 
and cannot now be questioned, because no appeal was taken there- 
from. No principle of law is better settled than "that a cause of 
action once flnally determined, without appeal or some proceeding 
for the annulment of the judgment between the parties on the merits 
by any compétent tribunal, cannot afterwards be litigated by a new 
proceeding either before the same or any other tribunal." 11 Am. 
& Eng. Enc. Law, 390, and authorities there cited. The law is aiso 
well settled that where jurisdiction, or the power to act, exists, and 
the only objection to its exercise is one intended for the benefit 
and protection of the party complaining thereof, such objection must 
be taken at the earliest practicable opportunity after the party or his 
counsel is aware of its existence, or it will be regarded as waived 
by the omission or neglect of the party to urge it seasonably. A 
party cognizant, in the earlier stages thereof, of an objection that 
might be fatal to the validity of proceedings before a tribunal other- 
wise compétent, cannot be permitted to lie by and take the chances 
of a favorable resuit, and, after an adverse one has been reached, 
be allowed to avail himself of that objection to avoid its consé- 
quences. Does not this principle apply as well to the order of sale 
as to the decree of foreclosure? The suit does not end with the 
decree of sale. The proceediags still continue until final confirma- 
tion. Eor. Jud. Sales, §§ 18, 106, 115. The final decree was the con- 
firmation of the sale by the court. From this decree the plaintiff 
herein had the right of appeal. It negiected to avail itself of this 
privilège. Is it not now estopped from bringing another action to 
accomplish the same purpose that it could hâve accomplished in the 
proceeding in the original suit if it had availed itself of its rights 
in the premises? Is there any such a thing known to the law as 
an end to litigation? Can a party stand mute and allow proceed- 
ings to be had in a case without making any objection or taking 
any exception thereto, and thereafter bring an independent action 
on the ground that the steps taken in the original suit were not in 
due compliance with the law? Having consented to the sale as 
made by the master, and having failed and negiected to make any 
objection to the confirmation of the sale, has not the défendant in 
the original suit (plaintiff herein) lost whatever rights it may hâve 
had in the premises? 

The arguments of counsel in the présent case, especially on be- 
half of the plaintiff herein, were more extensive and thorough than 
in the former case; but no new or independent questions hâve been 
presented, outside of the points discussed in the former opinion. It 
is true that numerous authorities hâve been cited to sustain the po- 
sition that the act of congress of March 3, 1893 (27 Stât. 751), is 
mandatory; and it is eamestly contended that the terms of the stat- 
ute, heretofore referred to, constitute the measure of the court's 
power; that it had no authority to order a sale made in any other 
manner than that provided for in the act of congress; and that ail 
the proceedings relative to the sale and the confirmation thereof 
were absolutely null and void, because the court had no jurisdiction 
in the premises. The cases cited by plaintiff relate principally to 
106 F.— 8 
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statutes giving to boards of county commissioners, inferior courts, 
and other public bodies the power to levy assessments for the paving 
of streets and the making of improvements, etc., in whicli the public 
interests are concerned, and providing the manner in which the pro- 
ceedings shall be conducted. In ail such cases the courts hâve very 
properly held that the manner in which such improvements are to 
be made, by the terms of the statute, must be strictly follovi^ed, and 
that a material departure therefrom would render ail the proceed- 
ings nuU and void. The cases cited are as follows: (1) As to stat- 
utes with référence to grading and improving of streets. Hurford 
V. City of Omaha, à Neb. 336, 351; In re Douglass, 58 Barb. 174, 
176. (2) As to statutes providing how lands may be sold for the 
payment of delinquent taxes. French v. Edvrards, 13 Wall. 506, 512, 
20 L. Ed. 702; Lyon v. Alley, 130 U. S. 177, 184, 9 Sup. Ct. 480, 32 
L. Ed. 899. (3) The aliénation of a homestead, signed by the hus- 
band alone, contrary to the terms of the statute. Gleason v. Spray, 
81 Cal. 217, 220, 22 Pac. 551. (4) EnroUment of men for military 
duty who are not "able-bodied." Warner v. StockweU, 9 Vt. 1, 17. 

(5) In actions for divorce the six-months résidence provided for in 
the statute must be proved. Bennett v. Bennett, 28 Cal. 599, 601. 

(6) Sale of estrays in a différent manner from that provided for by 
the statute. Trumpler v. Bemerly, 39 Cal. 490. In the various cases 
referred to, and relied upon by plaintîff, the parties did not hâve 
their day in court, and were entitled to raise the question of the 
validity of the acts of oiBcers at any time. Hère the plaintiff had 
its day in court and was bound to take notice of the proceedings, 
and make its objection thereto within the time provided for by law, 
or "forever after hold its peace." No one dénies the proposition 
that statutes prescribing the mode by which a party may be devested 
of his property without his consent must be strictly pursued. But 
if a party who is regularly brought before a court having fuU juris- 
diction in the premises in a pending suit, with knowledge of ail the 
proceedings therein, without any fraud or undue inducements, con- 
sents to a sale of his property in a différent mode from that pro- 
vided for by the statute, can it be said that such a sale is absolutely 
nuU and void? If, without consenting by word of mouth or written 
stipulation, he stands by with his mouth closed, and allows the sale 
to proceed, having knowledge of ail the facts, and thereafter déclines 
to corne into court on the day set for the confirmation to either pro- 
test, object, or except to the order of confirmation, and refuses to 
take an appeal from said order within the statutory period allowed 
therefor, can it be said that he was deprived of his property without 
"due process of law"? In the foreclosure suit, and under the pro- 
ceedings had therein, the court acquired complète jurisdiction of the 
parties and of the subject-matter thereof. The court, having legally 
acquired jurisdiction, had the undoubted right to décide ail questions 
which might properly arise therein; and its judgment, orders, and 
decrees, however erroneous they may hâve been, cannot be collater- 
ally assailed. As was said by the court in Cornett v. Williams, 20 
Wall. 226, 249, 22 L. Ed. 254: 
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"Jurisdiction is the power to hear and détermine. To make the order of 
sale required the exercise of thls power. It was the business and duty of the 
court to ascertaln and décide whether the faets were such as called for that 
action. The question always arises in such proceedings, and must be deter- 
mined, whether, upon the case as presented, affirmative or négative action is 
proper. The power to review and reverse the décision so made Is clearly 
appellate in Its character, and can be exercised only by an appellate tribunal 
in a proceeding had directly for that purpose. It cannot and ought not to 
be done by another court, in another case, where the subject is presented in- 
cidentally, and a reversai sought in such collatéral proceeding. The settled 
rule of law is that, jurisdiction having attached in the original case, every- 
thing done within the power of that jurisdiction, when coUaterally questloned, 
is to be held conclusive of the rights of the parties, unlesa Impeached for 
fraud. Every Intendment is made to support the proceeding. It is regarded 
as if it were regular In ail things, and irréversible for error. In the absence 
of fraud, no question can be coUaterally entertained as to anything lying within 
the jurisdictional sphère of the original case. Infinité confusion and mischiefs 
would ensue if the rule were otherwlse. Thèse remarks apply to the order of 
sale hère in question." 

See, also, Thompson v. Tolmie, 2 Pet. 157, 168, 169, 7 L. Ed. 381; 
Voorhees v. Jackson, 10 Pet. 449, 474, 9 L. Ed. 490; Manson v. Dun- 
canson, 166 U. S. 533, 547, 17 Sup. Ct. 647, 41 L. Ed. 1105; Lancaster 
V. Wilson, 27 Grat. 624, 629, 630; Black, Judgm. § 245, and authori- 
ties there cited. 

The only limitations or exceptions to this gênerai rule are stated 
in Windsor v. McVeigh, 93 U. S. 274, 282, 23 L. Ed. 914, cited and 
relied upon by défendant; but the exceptions there referred to clearly 
indicate the distinctions which exist between the class of cases 
therein mentioned and the one under considération. In that case 
the court said: 

"Though the court may possess jurisdiction of a cause, of the subject-matter, 
and of the parties, it Is still limited In Its mode of procédure, and in the 
extent and character of Its judgments. It must act judiclally In ail things, 
and cannot then transcend the power conferred by the law. If, for instance, 
the action be upon a money demand, the court, notwithstanding its complète 
jurisdiction over the subject and parties, has no power to pass judgment of 
imprisonment in the penitentiary upon the défendant. If the action be for a 
libel or personal tort, the court cannot order in the case a spécifie perform- 
ance of a contract. If the action be for the possession of real property, the 
court Is powerless to admit in the case the probate of a wUl." 

A man on trial under an indictment for an assault with intent to 
commit great bodily injury could not, upon conviction for that of- 
fense, be sentenced to be hanged for the crime of murder. In a 
suit between a man and his wife conceming only their respective 
rights to real estate, the court would hâve no jurisdiction to grant 
a divorce to either party. Thèse are not instances of mère misap- 
plication of law to particular facts, or erroneous interprétation of 
raies in particular cases, but they are attempts to exercise an author- 
ity which has no existence in the particular case under any possible 
State of proofs. Maloney v. Dewey, 127 111. 395, 402, 19 N. E. 848. 
Hère the court had jurisdiction to decree a sale of the property. It 
signed the decree as drawn by counsel, and in so doing committed 
an error as to the time and manner of making the sale, which could 
and would hâve been corrected if proper steps had been taken. The 
plaintiff herein having failed to make any objections to the decree 
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after due and timely notice thereof, and having failed to appear and 
object to the conârmation of the sale, although having been duly 
notified of the time set for the confirmation, it bas waived and lost 
whatever rights it may hâve had in the premises, and is estopped 
from maintaining the présent action. 

I adhère to the viev?s expressed in the former opinion, denying 
the motions made by this plaintiff to set aside the sale. 103 Fed. 
391. In addition to the authorities there cited, see Eosenheim v. 
Hartsock, 90 Mo. 357, 365, 2 S. W. 473; Lancaster v. Wilson, 27 Grat. 
624, 630; Hickson v. Bucker, 77 Va. 135, 138; Terry v. Coles' Ex'r, 
80 Va. 695, 701, et seq.; Wyant v. Tuthill, 17 Neb. 495, 497, 23 N. 
W. 342; Gibson v. Lyon, 115 U. S. 439, 451, 6 Snp. Ct. 129, 29 L. 
Ed. 440; Eor. Jud. Sales, § 171. Judgment vill be entered herein 
in favor of the défendant for its costs. 



WASHBURN & MOEN MFG. CO. v. RELIANCE MARINE INS. CO.i 

(Circuit Court, D. Massachusetts. June 14, 1895.) 

No. 356. 

1. Fedebal Coukts— Followins State Décisions— Construction of Insoti- 

ancb contract. 

Where the construction of a policy of marine insurance dépends on 
questions of gênerai commercial law, the fédéral courts are not bound by 
the décisions of the courts of the state in which the contract was made, 
but by those of the suprême court of the United States.2 

2. Marine Insurance — Construction op Policy. 

A policy of marine insurance contained the usual mémorandum clause, 
Ijy which certain enumerated articles, including wire of ail kinds and 
Steel, were "warranted by the assured free from average, unless gênerai." 
It also contained a rider readlng: "Free of particular average, but liable 
for absolute total loss of a part, if amounting to 5 per cent." Held, that 
the mémorandum clause and rider were in pari materia, and, construed 
together, they exempted the insurer from liability for particular average 
as to ail articles covered by the policy, whether or not they were within 
the enumeration of the mémorandum. 

8. SaMB— CONSTBUCTIVB TOTAL LOSS. 

Under the terms of such a policy there can be no recovery for a con- 
structive total loss; nor can there be any claim for an absolute total loss 
of the entire cargo insured, where a large part of it, transshipped by the 
insurer after disaster to the vessel, reaches the port of destination In spe- 
cie, and a substantial portion uninjured. 

4. SaMB — CONSTRUCTIVB AOCEPTANCE OF ABANDONMBNT— TrANSSHIPMBNT BT 

Insuèkr. 

Where a marine insurer of a cargo, liable only for an absolute total 
loss, after a disaster to the vessel which prevented completion of the voy- 
age, and after the salved portion of the cargo had been landed at an luter- 
mediate port, in large part uninjured, acting under the sue and labor 

1 Note by the Court. The facts in this case sufflciently appear in Washburn 
& Moen Mfg. Co. v. Rellance Marine Ins. Co., 179 U. S. 1, 21 Sup. Ct. 1, 45 
L. Ed. — , where this opinion was substantially afflrmed. 

2 State laws as rules of décision, see notes to Griffln v. Overman Wheel Co., 
C. 0. A. 548; Wilson v. Perrln, 11 C. O. A. 71; and HiU v. Hite, 29 C. C. A. 
553. 
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clause of the policy, transshipped the same to the port o£ destination, îts 
action eannot be construed as an acceptance of abandonment, especially 
when it had expressly refused to accept such abandonment 

Action at Law on a Marine Policy of Insurance. 

Oarver & Blodgett, for complainant. 
Lowell, Stimson & Lowell, for défendant. 

PUTNAM, Circuit Judge (orally). This was, undoubtedly, a Mas- 
sachusetts contract. It was delivered in tliis state by tlie agent of 
the défendant company, and, clearly, it is within Equitable Life 
Assur. Soc. V. Cléments, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 497. 
So far, therefore, as any local usages which hâve become a part of 
the subject-matter of underwriting marine risks in Massachusetts 
are concerned, this court would be bound to adopt the law as estab- 
lished by the décisions of the state court; yet, so far as a question 
cornes up which is not one of mère local usage, but of gênerai law, 
or a question of the interprétation of a commercial instrument, like 
a policy of insurance, although what we are seeking to discover is, 
of course, the law in Massachusetts, yet nevertheless we are not 
governed by the décisions of the courts of Massachusetts, but by 
those of the suprême court of the United States, so far as we cah 
flnd décisions bearing on the questions involved, and, so far as we 
do not flnd them, by the gênerai trend of authority. 

There hâve been cited two cases — Marcardier v. Insurance Co., 8 
Cranch, 39, 3 L. Ed. 481, and Morean v. Insurance Co., 1 Wheat. 
219, 4 L. Ed. 75 — where it was held, directly and positively, that 
underwriters are not liable for a constructive total loss on articles 
contained in the usual mémorandum clause. So far as counsel bave 
been able to inf orm us, and so far as we hâve been able to find, 
the suprême court bas never modified the position which it took in 
those cases. It apparently approved it in Hugg v. Insurance Go., 7 
How. 605, 12 L. Ed. 834. The rule is an exceptional one, and against 
the gênerai principles of underwriting. Nevertheless, not only are 
we bound by thèse décisions of the suprême court, but the rule es- 
tablished bv them bas been recognized as law by ail text-book writers 
in the United States. Phil. Ins. (Ed. 1867) §§ 1615, 1767, lays down 
the rule positively as given by the suprême court. Strange to say, 
in this, the last édition, the author takes no notice whatever of the 
Massachusetts décisions. The rule was so recognized in Maine by 
Chief Justice Shepley, who, as judge and as lawyer, had a large prac- 
tical knowledge of marine insurance. This was in 1850, in Williams 
V. Insurance Co., 31 Me. 455. It is there accepted as the undoubted 
rule. 

The plaintiff relies on Kettell v. Insurance Co., 10 Gray, 144, and 
Mayo V. Insurance Co., 152 Mass. 172, 25 N. E. 80. The line of 
reasoning in thèse cases is entirely unsatisfactory. Perhaps it seems 
absurd for this court to question Chief Justice Shaw's line of reason- 
ing, but even Homer sometimes nodded. If he had folio wed ont the 
line of reasoning which he evidently started on (that is, had attacked 
the entire rule found in the décisions of the suprême court, as con- 
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trary to the underlying rules with regard to the construction of 
marine policies, and had repudiated those cases entirely), there would 
be some very strong reasons in that behalf. But instead of doing 
this he undertook to make a distinction between articles found in a 
mémorandum clause proper and articles found in a rider. So far 
as we can see, there is no reason in this. Moreover, the policy in 
issue in this case meets the suprême judicial court of Massachusetts 
fully, so far as that court has actually decided the question. That 
court undertook to make a distinction between the articles found in 
a mémorandum clause proper and articles in a rider, but the policy 
at bar shows the subject-matter of this suit to be covered into the 
mémorandum clause itself. 

It is true that it is not clear that every article of the invoice in 
suit was covered by the mémorandum clause. It enumerates only 
wire and steel; but any doubt is met by the rider, which obviâtes 
any question of that sort. For this case the rider is evidently in 
pari materia with the mémorandum clause, and must bear the same 
construction. 

Now, then, comes the question of the transshipment by the under- 
writers of this cargo from Key West to Velasco. The cargo was 
in entire safety at Key West; it was at a place where it could bave 
been sold; it was within the reach of the owners by telegraph and 
otherwise; and the question arises whether the underwriters, by 
meddiing with the cargo at Key West, and transshipping it to Ve- 
lasco, made themselves liable, either by what may be regarded as 
an acceptance of an abandonment, or by a conversion of the property. 

We apply to this case, in its fuUest length and breadth, what was 
said by the circuit court of appeals for this circuit in Monroe v. 
Insurance Oo., 3 C. C. A. 280, 52 Fed. 777, as follows: 

"Undoubtedly the underwriters may so deal with property In péril as to con- 
vert what otherwise would be a partial loss into an absolute total one, or so 
as to bar themselves from denying that such a loss has accrued. But when 
the assured has obtaJned the beneflt of a low premium by covering absolute 
total loss only, then, in view thereof, and also In view of the fact that public 
policy requires that ail Interests should be encouragea to use the sue and labor 
or rescue clauses to the fullest estent, whatever may be done in that direction 
by the underwriters, as well as by the owners, In imintentional excess of power, 
should not be made a trap." 

In our view, the sue and labor clause, except so far as it enables 
the assured to charge the underwriters for the expenses incurred 
under it, amounts to-day only to what the courts would now déclare 
as a principle of the common law. In determining whether or not 
the underwriters hâve made themselves liable for a total loss, when 
not so liable by the terms of the policy, by reason of their conduct 
with référence to the property insured, we must look at the circum- 
stances, and judge of them according to the fundamental rules of 
law. In cases where the underwriters may be holden for a con- 
structive total loss, and the question is simply one of computation, 
or one of circumstances about which there could be a great variety 
of opinions or great doubts, slight circumstances may be sufîîcient 
to authorize a jury or a court to say that the underwriters bave 
accepted an abandonment. 
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Many cases occur where the underwriters would not be strictly 
liable on a final adjustment, but for the interests of themselves, or 
in order to avoid doubtful litigation, they step in, and by their acts, 
or expressly, accept an abandonment which perhaps they could not 
be compelled to accept. In a case of that kind, where the under- 
writers may be holden for a constructive total loss, very slight cir- 
cumstances may be taken as évidence that they hâve accepted an 
abandonment, because both parties are entitled to know what their 
respective positions and rights are, and to know it early. Each 
party has a duty to perform, and so long as there is a question it 
ought to be determined; and therefore the courts scrutinize closely 
and critically the conduct of the underwriters, not only for the pur- 
pose of determining whether they hâve actually accepted an aban- 
donment, but also whether they hâve so conducted themselves that 
the assured has a right to assume an acceptance. 

But in a case where there can be no liability for a constructive 
total loss, and no abandonment which will be of any value, the case 
is very différent. Such a case requires a clear and strong presump- 
tion to induce the court to hold or to allow a jury to hold that the 
underwriters hâve voluntarily converted into a total loss a loss which 
they otherwise would not be liable for, especially when, as in this 
case, the underwriters hâve promptly and distinctly notiûed the as- 
sured that they do not accept the abandonment, so that the assured 
knows the position of the underwriters from the outset. 

Therefore, as it appeared in this case that the défendants were 
liable for nothing except for absolute total loss, that they took that 
position from the outset, and that they from the outset denied their 
liability for a total loss, we apply to the case, in the fuUest breadth, 
the extract which we hâve already read from Monroe v. Insurance 
Go. We say this independently of the question whether or not the 
underwriters had a right, under the circumstances, to make the trans- 
shipment, and because everything in the case shows that the trans- 
shipment, by whomsoever made, was done in good faith, and did 
not préjudice the owner of the cargo. 

Therefore, if the underwriters exceed their rights in the matter, 
we do not regard it as any évidence of an intention on their part 
to accept the property; and certainly we cannot regard it as sufQ- 
cient to enable us to say that the underwriters, by that transaction, 
against their declared and évident intention, did accept the property 
and make themselves liable for it as underwriters. Whether they 
made themselves liable for it as tort feasors is another question, 
which we hâve nothing to do with. But, if those authorities are 
correct which hold that the question of a constructive total loss or 
an absolute total loss must be judged by the condition of things 
as it may actually exist at the original port of destination, then 
the underwriters had a clear right to transship this cargo to protect 
themselves against the raies which those authorities lay down. 

It is said that there was some delay at Key West. We see no évi- 
dence of any of such substantial or injurions character as would jus- 
tify us in not applying the rule stated. We doubt very much whether 
there was any unreasonable delay; but there was none of an in- 



120 106 FEDERAL REPORTER. 

jurious character, and none of which any complaint was made, so 
far as this case goes, untU it came to trial. This matter, with many 
other matters in the case on both aides, as the fédéral courts now 
apply the law of waiver, are in the same basket. If the parties 
are at issue upon a great leading fact, and conduct their matters 
with référence to that issue, and make no prompt objection with 
référence to minor matters, they cannot set minor matters up for 
the first time when the case comes to trial. The courts are hold- 
ing more and more liberally to that rule, and it is a just rule, and 
in every sensé a lawful one. 

We hâve also considered what constitutes an absolute total loss. 
We know the great différence among the authorities touching what 
constitutes such a loss. Some of them go to the extent of holding 
that if the property at the intermediate port would not be of sufQ- 
cient value at the port of flnal destination to pay the additional 
charges, including the salvage and the cost of transshipment, this 
constitutes an absolute total loss. 

For the purposes of this case we hold, according to what we be- 
lieve to be the better principle, that inasmuch as a portion of this 
cargo — a considérable portion, including the staples, and a very 
large percentage of the fencing wire — was at Key West, in a con- 
dition to be transshipped, and suitable for the purposes for which 
it was originally intended, although not so suitable as it would hâve 
been if it had not been submergea in the sea, there was no absolute 
total loss. Hugg V. Insurance Co., 7 How. 595, 605, 12 L. Ed. 834. 

There is the matter of the différences between the charter of the 
Cactus and that ot the Benjamin Haie. Thèse différences come 
down to the following items: First, advance freight, $700, which 
had been paid to the Benjamin Haie, and was not credited on the 
charter of the Cactus; second, the demurrage at Key West, |175; 
third, flve continuous days for discharging at Velasco, instead of 
quick dispatch and discharge; fourth, exjjense of discharging at 
Velasco, $499.60,— making a total of $1,374.60, besides whatever de- 
murrage there was arising from the insertion of the flve continuous 
days for discharging. We regard ail this as among the minor matters 
wLJch should hâve been raised at the time, if to be insisted on by 
the plaintifl. It goes with the other minor matters which cannot 
be taki^n advantage of now, not having been insisted on at the time 
when tney occurred. If they had then been insisted on, they could 
hâve beei\ easily adjusted by the underwriters. Judgment was ren- 
dered for the plaintiff for only that portion of the cargo which was 
submerged in the sea and not recovered. 
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LTNAH et al. v. UNITED STATES. 

(Circuit Court, D. Soutli Carolina. January 25, 1901.) 

1 New Trial— Power to Gbanï aftbr Term— Actions against Unitbd 
Btatbs. 

A circuit court, in exerclsing jurisdietion concurrent witli the court of 
clalms, under Act March 3, 1887 (24 Stat. 505), is governed by its own 
rules of procédure, and cannot grant a new trial on a motion made after 
the expiration of tlie term at whlch judgment was rendered. 

& JUDGMENTS— AMENDMENT AFTER TkRM— SoPPLTIXO PiNDING DP FACT. 

A circuit court has power to amend its record in an action by a nunc 
pro tune order made after the term at whieh the judgment was rendered, 
Bupplying a flnding of fact which was requested by one of the parties 
when the cause was submitted, but was not clearly covered by the findings 
made, when such flnding Is in accordance wlth the évidence, and contra- 
dicts nothlng In the record. 

On Motion for New Trial, or for an Amendment of the Findings 
of Fact. 

Bryan & Bryan, for plaintiffs. 
Abial Lothrop, U. S. Atty. 

SmONTON, Circuit Judge. This is an action tried in the circuit 
court in the exercise of a jurisdietion co-ordinate, except as to 
amount, with that of the court of claims. The plaintiffs claimed 
compensation for lands on the Savannah river taken by the govern- 
ment in improving the navigation of that river. It was tried, as the 
statute directs, by the court without a jury. The case came on at 
the April term, 1900, of the court at Charleston, and was taken under 
advisement. The term of the court at Charleston ended on the Mon- 
day preceding the third Tuesday in April of the same year. On this 
last-mentioned day the term for Greenville began. On 7th August, 
1900, the Greenville term not having ended, the court âled its iind- 
ings of fact and conclusions of law, upon which verdict and judgment 
were entered for the plaintiffs. At the conclusion of the argument, 
in April, counsel on both sides submitted in writing requests to flnd 
the facts and conclusions of law. Among the requests of the de- 
fendant was one that the court flnd as a fact that the land in ques- 
tion was between high and low water mark. This came under the 
considération of the court, and it was fuUy under the impression 
that a tinding of fact on that point had been made, as foUows: 

"(4) A certain parcel of this plantation, measuring about 420 acres, had been 
reclaimed by drainage, and had been in actual continued use for seventy years 
and upwards as a rice plantation, — used solely for this purpose. This rice 
plantation was dépendent for its irrigation upon the waters of the Savannah 
river, and its ditches, drains, and canals, through and by which the waters 
of the river were flowed in and upon the lands, and were then drained there- 
from, were adapted to the natural level of the said Savannah river, and dé- 
pendent for their proper drainage and cultlvation upon the maintenance of 
the natural flow of the said river in, through, and over its natural channel 
along its natural bed to the waters of the océan. (5) This portion of the plan- 
tation dedicated to the culture of rice was protected from the river by an 
embankment. Through this embanliment trunks or water ways were con- 
strueted, with flood gâtes therein. The outer opening o£ the trunk was about 
a foot, or a little less, above the mean low-water mark of the river, In which 
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the tlde ebbs and flows. When It Is deslred to flow the lands, the flood gâtes 
are opened, and the water cornes in. When It is deslred to draw off this 
vrater and to effect the drainage of the lands, the flood gâtes are opened at 
low water, and the water escapes. It is essential that the outlet of the tninks 
or water ways should always be above the mean low-water mark." 

The défendant, being satisfled that such finding has not been dis- 
tinctly made, has submitted a motion for a new trial, for the pur- 
pose of getting such a finding of fact, or, in the alternative, that 
the court will amend the findings of facts on this point. It may 
be well to remark that no finding on this point would hâve affected 
the conclusion of law reached by the court. The finding of facts 
shows that plaintiffs and their ancestors had been in the actual, ex- 
clusive, pedis possessio of ail this land — high land and rice land — 
down to the embankment of the river at low-water mark, holding 
under a grant from the English crown. This long-continued actual, 
adverse possession would give a complète title as against the world. 

With regard to the motion for a new trial; although this court 
is in the exercise of the jurisdiction of the court of claims, it does 
this in accordance with its own course of procédure. Section 4, Act 
March 3, 1887 (24 Stat. 505); Chase v. U. S., 155 U. S. 487, 15 Sup. 
et. 174, 39 L. Ed. 284. When this moton for a new trial was made, 
not only was the term ended in which the case was tried, but the 
term within which it was filed had also ended. The motion cornes 
too late. It is true that by section 1088 of the Eevised Statutes a 
new trial can be granted at any time in the court of claims pend- 
ing a cause, or within two years after its adjudication, when the court 
is satisfied that any wrong, fraud, or injustice has been done the 
United States. But this provision seems to apply to the court of 
claims only. And this view is strengthened by the fact that the 
act of 1887, supra, in its eighth section, déclares that section 1080 of 
the Eevised Statutes (a section in the title fixing the jurisdiction of 
the court of claims) shall apply to cases under this act. The maxim, 
"Expressio unius," etc., would seem to exclude the adoption of a pro- 
vision not expressly mentioned. 

As to the proposed amendment: A question like this came up in 
Insurance Co. v. Boon, 95 U. S. 111, 24 L. Ed. 395. A cause had 
been heard by the court without a jury. A judgment was rendered 
without a formai finding of facts. After the close of the term in 
which the judgment was entered, a motion was made to correct the 
record by incorporating into it nunc pro tune a spécial finding of 
the facts upon which the judgment had been rendered. The case 
is carefully considered. The court, stating the question, say: 

"It is familiar doctrine that courts always hâve jurisdiction over their rec- 
ords to make them conf orm to what was actually done at the term, and, what- 
ever may hâve been the rule announced In some old cases, the modem doctrine 
is that some orders and amendments may be made at a subséquent term, and 
directed to be entered and become of record as of a former term. ♦ * • 
Generally it may be admltted that judgments cannot be amended after the 
term at which they were rendered, except as to defects or matters of form. 
But every court of record has power to amend its records so as to make them 
conform to and exhibit the truth. Ordinarily there must be something to 
amend by, but that may be the judge's minutes or notes, not themselves rec- 
ords, or anything that satisfactorily shows what the truth was." 
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The amendment in that case was allowed nunc pro tune, it con- 
tradicting nothing in tlie record. 

In the case at bar we hâve the notes of testimony showing that 
the question was made, the requests of défendant to find, and the 
recollection of the judge, and the proposed amendment contradicts 
nothing in the record. In re Wight, 134 U. S. 145, 10 Sup. Ct. 487, 
33 L. Ed. 865, is to the same effect. An amendment to the record 
was allowed in a criminal case. The court say, when the objection 
to the amendment is based solely upon the technical point that the 
term has passed at which the record was made up, it would be doing 
violence to the spirit which pervades the administration of justice 
in the présent âge to sustain it. This power of necessity exists in 
the district court, and its exercise must in great measure be gov- 
emed by the facts of the case. An amendment will be allowed. 

It is ordered that the fifth ânding of fact be amended nunc pro 
tune as foUows: Strike out the flrst sentence and insert: 

"That portion of the plantation fronting on the river and dedicated to the 
culture of rice extended almost up to, 1£ net quite to, low-water marie; and 
a large part of it was between mean high-water mark and low-water mark, 
proteeted from the river by an embankment." 
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COUNTY, OHIO. 

(Circuit Court of Appeals, Sixth Circuit January 8, 1901.) 

No. 826. 

1. Statutbs— Rétroactive Effbct— Rbquiring Countt to Fulpii,!, Mobal 

Obltgatiott. 

The provision of the Ohlo constitution (article 2, | 28) prohibiting rétro- 
active législation does not, under the décisions of the suprême court of 
the State, deprive the législature of power to recognize the équitable and 
moral obligation of a county arising out of a past transaction, and to re- 
quire the levy of taxes to satlsfy such obligation, although it was one not 
legally blnding on the county. Conceding the power of the législature In 
any case to recognize a clalm agalnst the state, or a political subdivision 
thereof, which rests upon a moral considération only, and to provide for 
Its payment, such power must necessarily be exercised with référence to 
a past transaction, since the législature could not otherwise détermine the 
existence of a moral considération such as would warrant its action. 

2. Same— Province of Couhts— Rkview of Questions Determined bt Légis- 

lature. 

Under the décisions of the suprême court of Ohio, it Is not the province 
of the courts to review the détermination of the législature that In equity 
and morals it is the duty of a county to recognize and pay a clalm against 
it which is not legally enforceable, unless the facts assumed by the légis- 
lature and on which It acted are dlspnted. 
8. Same. 

TJnder authorlty given by an act of the législature of Ohlo, a county is- 
sued and sold bonds at par and accrued Interest for the purpose of pur- 
chasing a site and building an armory for the use of the state national 
guard. After it had purchased the site and practically completed the 
building, expending for the purpose nearly ail the proceeds of the bonds, 
and after it had paid two installments of interest therean, the suprême 
court of the state decided, In a suit by a taxpayer, that the act authorizing 
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the Issuance of the bonds was In violation of the constitution, as aufhor- 
Izlng the imposition of a local tax for a gênerai state purpose, and that 
the bonds were void. In 1898 the législature passed an act (Rev. St. Ohio, 
§ 2S34c) whieh in efCect required any county having issued and sold bonds 
under the circumstances of this particular case to recognize and fulflll the 
équitable and moral obligation ereated thereby to reimburse the holders 
of such bonds to the amount of the principal and intcrest thereof, and, in 
case of its refusai to do so, gave the holders of the équitable claim a right 
of action thèreon, further providing that the county might dévote the 
building to any county purpose. Held, that such act was not rétroactive 
in a constitutional sensé, as applied to the county in question, nor in vio- 
lation of the provision agalnst local taxation for gênerai state purposes, 
but was valid; It being within the province of the législature to détermine, 
as between the state and county, upon which the moral obligation rested 
to discharge the debt and take the property, and the facts upon which it 
acted being undisputed. 

4. Same. 

A purchaser of the said bonds in open market, before any question as to 
their invalidity had been raised, was not guilty of such négligence or 
chargeable with such constructive notice of their invalidity as to deprive 
him of the right, in equity and morals, to payment from the county; it 
being conceded that both the county and the purchasers acted in entire 
good falth, and in the belief that the statute was valid. 

5. MuNiciPAi, CoRi'ORATiONS — Vai.idatikg Title op County to Property. 

The county having taken title to the property, the récognition of its 
ownershlp by the act of the législature validated its acquisition, aithough 
the county may bave been without légal capacity to acquire and hold it 
for the purpose originally intended; the state alone being compétent to 
raise such objection. 

6. Constitutional Law— Impairing Obligation dp Coktracïs— Valtdity of 

Lî-;01SLATI0N. 

ïhe provision of the fédéral constitution against state législation impair- 
ing the obligation of contracts applies only to contracts which are legally 
valid, and an act requiring a county to recognize and fulfill an équitable 
and moral obligation by paying a claim not legally enforceable against it 
is not in violation of such provision. 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

This suit was brought to recover an amount equal to the sum of the amounts 
specifled in certain negotiable bonds issued by the county of Cuyahoga, Ohio, 
for the purpoSe of purchasing a site and building an armory thereon in the 
City of Oleveland. The case was disposed of in the circuit court upon a de- 
murrer to the pétition. The facts, as alleged in the pétition and admitted 
by the demurrer, are thèse: On the 27th of April, 1893, the législature of 
Ohio passed an act entitled "An act to authorize the commissioners of any 
county, containlng a city of the flrst class, second grade, to borrow money 
and issue bonds therefor, for the purpose of building and furnishing a central 
armory in any such city for the use of the Ohio National Guard, and procure 
a site therefor." It is unnecessary to recite the act at length, as it is not 
questioned that in form and language, at least, it was sufflcient to authorize 
the issue of the bonds above mentioned, and bind the county for the payment 
thereof. The county of Cuyahoga, which was the only one in the state answer- 
ing to the description of counties authorized by the act, by a resolution of its 
board of commissioners adopted May 13, 1893, determined to issue its bonds in 
the sum of $225,000 for the purpose of procuring a site and building an armory. 
Bonds to that amount In the dénomination of $1,000 each, bearing date July 
1, 1893, with coupons attached for Interest at 5 per cent, per anuum, payable 
semiannually, were issued and sold for their fuU value at par some time in 
September of the same year. One hundred and forty-flve of thèse bonds were 
subsequently purchased in the open market at a premium by the plaintiff, in 
good faith, and without notice of any inflrmity therein other than such as 
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might be imputed to the purchaser by law. Intercst falling due on the Ist 
days of .Tanuary and July in the yeari; 1894 and 1895, respectively, was duly 
paid. Wlth the proeeeds of the bonds a site in the city of Cleveland was 
purchased, the title being talsen in the name of the county, and an armory was 
built, which was nearly completed at the time this suit was commenced. The 
oounty has been in the possession and occnpancy of the site since it was ac- 
quired, and of the building dnring its érection, exerclsing the rights of owner- 
ship and control. Of the sum borrowed, there remains in tlie treasury of 
the county, unexpended, $17,755.30. After the money had been borrowed, 
the site acquired, and the building substantially completed, a taxpayer of the 
county instituted légal proceedings in a court of the state of Ohio, against the 
connty authorities, to restrain the further levy of taxes to pay the bonds, upon 
the ground that the law which was supposed to authorize them was in confliet 
with the constitution of the state, and therefore invalid. Such proceedings 
were had that upon the final détermination thereof by the suprême court of 
the state the statute was hcld to be unconstitutional, and a decree was ren- 
dered in favor of the plaintiff in that suit, that the county authorities be 
restrained as prayed. Hnbbard v. Fitzsimmonfî. 57 Ohio St. «Sfi. 49 N. E. 477. 
Thereupon the législature of the state, on the 21st of Aprjl, 1898, passed the 
following act, now section 2834c of the Revised Statutes of Ohio: "Whenever 
the commissioners of any county, acting in accordance with the act of the 
législature, hâve incurred obligations or hâve issucd and sold bonds, and with 
the proeeeds of such obligations or bonds hâve constructed an improvement or 
purchased land, and hâve wholly or partially completed a building thereon. 
and, after such proeeeds hâve been so expended, and the county thereby plaeed 
in the ownership and possession of such improvement or building, the statute 
under which such bonds were issued or obligations incurred has been, by the 
suprême court, declared unconstitutional, and the county authorities enjoined 
from levying taxes to pay the interest and principal of such bonds or obliga- 
tions, whereby the county has, with the proeeeds of the bonds which it still 
retains, acquired such improvements or building, and, by reason of the uneon- 
stitutionality of the law under which it has acted, can not pay its obligations 
outstanding In the form in which they were issued, such commissioners may, 
if they deem It for the best interest of the county so to do, fulflll the équitable 
and moral obligations of the county to reimburse the holders of said bonds or 
obligations to an amount equal to the principal and interest which has accrued 
thereon, and for the purpose of so doing may issue and sell bonds of such 
county, or borrow money in such amount and for such lengths of time and al 
such rate of interest as the commissioners may deem proper, not exceeding 
the rate of 5 per centum per annum, payable semi-annually, to be used in the 
reimbursement and payment of such équitable and moral claims and liabilities 
against such county: provided, that no such payment or reimbursement of 
any such moral or équitable claim shall be made of any claim that has re- 
maiued due or unpaid for a longer period than ten years: provided, further, 
that should the county commissioners of any county, upon the written request 
of the holder of any such équitable claim against the county, as in this section 
described, fail, within six months after such demand, to make provision for 
such claim under the provisions of this section, then, in such case, the holder 
of any such légal or équitable claim, as in this section described, against such 
county, shall hâve a right of action in any court of compétent jurisdiction to 
recover the amount of such claim and interest against such county at any time 
■within a period of ten years from the time the cause of action accrues: pro- 
vided, further. that the county commissioners may dévote the building or im- 
provement, which the county has acquired in the circumstances mentioned 
in this act, to any county purpose." On the 27th of February, 1899, the plain- 
tiff made a demand upon the county board to reimburse it according to the 
authorization of the act, by paying or providing for the payment of the bonds 
held by the plaintiff. This the board refused, and the plaintiff was notifled 
by the board that no proceedings for the reimbursement of the plaintiff would 
be taken. Six months after this refusai havîng elapsed, this suit was brought. 
To a pétition alleging substantially thèse facts the défendant demurred, the 
grounds assigned being as follows: "(1) Said pétition does not contain facts 
sufficient to constitute a cause of action against the défendant (2) Because 
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tte enactment of thé statute (section 2834c of the Revised Statutes of Ohlo) 
under favor of whlch said action has been brought Is net autliorized, but Is 
prohibited, by the constitution of the state of Ohlo, especially by section 28 
of article 2, which prohlbits the enactment of rétroactive laws, and by section 
2 of article 12, which requires that taxes whlch are to be devoted to gênerai 
purposes must be levied upon ail the taxable property within the state. (3) 
Because the enactment of the statute (section 2834c of the Eevlsed Statutes 
of Ohio) Is in violation of section 10 of article 1 of the constitution of the 
United States, which prohlbits a state from passing any law impairlng the 
obligations of contracts, and is also in violation of section 1 of article 14 of 
the constitution of the United States, which prohibits any state from depriving 
any person of property without due process of law, or denying to any person 
equal protection of the laws." Upon the hearing of the demurrer It was sus- 
tained by the court, the judge preslding being of opinion that the act of April 
21, 1898, was In confllct with the constitution of Ohio, and the pétition was 
thereupon dlsmissed. 99 Ped. 846. The plalntiff brings the case hère upon a 
writ of error. 

Henry A. Garfield, for plaintiff in error. 
P. H. Kaiser, for défendant in error. 

Before HAELAN, Circuit Justice, SEVEEENS. Circuit Judge, and 
THOMPSON, District Judge. 

SEVEEENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

The grounds upon which the leamed judge sustained the demur- 
rer to the plaintiff's pétition, as indicated by his opinion sent up 
with the transcrlpt, were two: Tirst, that the act of April 21, 1898, 
was in conflict with the provision contained in section 28 of article 
2 of the constitution of the state, which prohibits the enactment of 
rétroactive laws; and, second, that it was in conflict with section 2 
of article 12 thereof, which provides that taxes which are to be de- 
voted to gênerai purposes shall be levied upon ail the taxable prop- 
erty within the state. And thèse are the principal grounds relied 
upon by the défendant in error to sustain the judgment. 

The conclusion that the act was rétroactive is based upon the 
theory that, there having been no vested right at the time it was 
passed to recover the money loaned, the législature created a lia- 
bility upon a transaction which had been already closed, and in which 
no liability had been incurred by the county. But this, we think, 
is a misconception of the purpose of the act, as well as of the nature 
of the facts upon which it proceeded. It was not intended to dé- 
clare that the past transaction created a contract or imposed any 
légal liability, but that a moral obligation had arisen, which it was 
then incumbent upon the législature to provide the means to dis- 
charge by the exercise of its power of taxation. The power of the 
législature to raise taxes to meet obligations, whether légal or moral 
only, is not restricted to such obligations as shall be thereafter in- 
curred. It is not questioned that the législature of Ohio has, in some 
circumstances, at least, the power to recognize and provide for the 
discharge of olîligations binding only in conscience and honor. This 
has always been admitted by the highest court of the state. In the 
nature of things, the moving facts must hâve already occurred. 
Qiherwise, there could be no récognition or any estimate of the par- 
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ticular merits of the claim, or the measure of relief which justice 
would require. A statute of this kind, enaeted for the purpose of 
providing for future transactions, would be an anomaly. To deny 
tlie power of récognition of a moral obligation because it rests upon 
past transactions is to deny it altogether. That such a statute is 
not obnoxious to the prohibition of rétroactive laws by the con- 
stitution of Ohio bas been so many times held by the suprême 
court of the state, sometimes by necessary implication, and some- 
tïmes in express terms, that we can hâve no doubt of its being the 
settled rule in the state. 

In the case of State v. Harris, 17 Ohio St. 608, it appears that 
volunteers had enlisted to flU up the quota of certain counties in the 
state in response to calls made by the président in 1862. At the 
time of their enlistment they were promised bounties by the county 
commissioners and military committees or recruiting ofïicers ap- 
pointed by the goYernor. In 1866 the législature passed an act re- 
quiring the board of commissioners in each of such counties to levy 
a tax to pay the bounties. Upon a refusai of the board to levy the 
tax, a writ of mandamus was awarded by the suprême court, re- 
quiring the board to show cause why it did not make the levy. 
Among the reasons set up in response was this ; that the act of 1866 
was rétroactive and unconstitutional ; and this défense was pressed 
upon the court by the counsel for the board, relying upon section 
28 of article 2, above mentioned. But the unanimous opinion of 
the court was that the act in question was not void as being répug- 
nant to that provision of the constitution; that its validity did not 
dei)end upon the existence of power in the législature to create a 
contract; that it impaired no vested right or the validity of any 
contract, but that the authority was "found in the gênerai grant 
of législative power, which includes taxation in ail its forms, both 
local and gênerai, unless restricted by other parts of the constitu- 
tion." It is to be observed that there was no obligation on the part 
of the counties; the promises of bounty having been devoid of any 
authority whatever derived from the then existing law, which con- 
tained no provision for such bounties. A similar question came be- 
fore the court in State v. Trustées of Richland Tp., 20 Ohio, 362, and 
State v. City of Circleville, Id., depending upon other acts oiÉ the 
législature, passed in 1866 and 1867, requiring the levy of taxes to 
pay bounties to vétéran volunteers. But in thèse cases there had 
been no promise of a bounty, differing in this respect from the facts 
in the former case. The same objection to the acts (that they were 
répugnant to the prohibition of section 28 of article 2 of the con- 
stitution) was again urged. The objection was overruled, and the 
doctrine of the former décision reafârmed; the court stating more 
fuUy the grounds upon which it was held that such laws did not dé- 
pend upon the validity of any contract, but rested upon the power 
of the législature to levy taxes for the purpose of meeting those 
obligations, which justice and a sensé of public duty required should 
be recognized. And it was distinctly declared that such a law can- 
not be regarded as rétroactive. 
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In the case of Board v. McLandsborough, 36 Ohio St. 227, one Mc- 
Elveen had been, without fault on his part, robbed of certain funds 
held by him as treasurer of a school district. It had been held in 
State T. Harper, 6 Ohio St. 607, that such felonious taliing did not 
discharge the treasurer and his sureties, and could not be set up as 
a défense to an action on his offlcial bond. But the législature had 
passed an act for the exonération of McElveen, reciting that the 
loss had occurred without his fault, and directing the school board to 
levy a tax to meet the deficiency created by the treasurer's loss. 
The school board proposed to hold McElveen's successor responsible 
for the moneys stolen, upon the ground that in presumptiou of law 
he had received the équivalent of such moneys from his predecessor. 
The successor thereupon applied for an injunction, and eventually 
the case went to the suprême court, where it was held that, notwith- 
standing McElveen would hâve had no défense but for the act of 
the législature exonerating him, yet, as that body was vested with 
the taxing power of the state, and with the authority to recognize 
the obligations of justice in the exercise of that power, it was com- 
pétent to grant the relief, and this although the resuit would be 
that the taxpayers of the district must ultimately bear the loss. 
With respect to the constitutional limits of the power of taxation, 
the court say: 

"They must be found in the constitution itself. Witliout undertaking to 
enumerate or deflne tliose limitations, we are clear tliat the act in question in 
this case does not fall within any of them." 

In this case it does not positively appear that the objection that 
the act was rétroactive was urged. Still, from the gênerai state- 
ment of the court, it is fairly to be presumed that the court did not 
fail to take it into considération. 

In the case of State v. Board of Education, 38 Ohio St. 3, which 
was somewhat similar to the one last considered, this objection to 
an exonerating statute that it was rétroactive was made by counsel, 
and the court answered that it was not well taken. And the court 
say: 

"The only question before us Is as to législative power, and, that being 
resolved in favor of its existence, the responsibility as well as the power with 
respect to such législation must rest with the gênerai assembly." 

Thèse cases hâve been thus fully stated in order to show that the 
proposition that such laws as that hère questioned are not répug- 
nant to the constitutional prohibition against rétroactive laws, has 
been repeatedly adjudged by the suprême court of Ohio. We are re- 
ferred to no case decided by that court which holds the contrary. 
In the case of Commissioners v. Eosche, 50 Ohio St. 113, 33 N. E. 
408, 19 L. R. A. 584, which was much relied upon by the court be- 
low, the learned judge who delivered the opinion of the court ad- 
mitted the power of the législature, notwithstanding the restrictions 
of the constitution, to enact laws for the purpose of fulfilling moral 
obligations; and the admission is not qualifled by any such impos- 
sible suggestion as that the législature could not base its législation 
upon conditions which had resulted from past transactions, and 
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the cases cited by him from the former décisions of the court, ap- 
parently with approvaJ, were ail cases wh.ere the conditions were 
such as just stated. 

The reasoning upon which thé court below reached the conclusion 
that this statute was rétroactive, within the meaniiig of the consti- 
tution of Ohio, is based upon the idea that it created a new right, 
and vested the holders of the bonds with a cause of action which 
had no previous existence. But this, as we hâve seen, is not the 
holding of the suprême court of Ohio, which disclaims any such 
ground for supporting the récognition of a claim, and founds it upon 
the public duty which the législature is required to discharge with- 
out regard to the question whether the daim is cognizable by a court 
of justice or not. And this holding is undoubtedly in accord with 
the doctrine which generally, if not universally, prevails. The cases 
are quite numerous. But we shall refer only to a few which are 
authoritative, in the absence of any controlling peculiarity in the 
state jurisprudence. 

In City of New Orléans v. Clark, 95 U. S. 644, 24 L. Ed. 521, the 
city had issued its bonds and loaned them in aid of a gas company. 
The bonds had been sold, and with the proceeds works of the com- 
pany had been built in the city. But there was a provision in the 
laws of Louisiana that the city should not hâve power to contract 
any pecuniary liability without providing the means of paying it. 
This had not been done. But some time afterwards the législature 
passed an act requiring the city to pay the bonds. In an action 
to enforce them the city relied upon a prohibition in the constitution 
of Louisiana against the passage of rétroactive laws, which, it was 
claimed, rendered the statute charging the city with the bonds in- 
valid. But it was held that such législation was not forbidden by 
the constitution: 

"A law requiring a municipal corporation to pay a demand whicli is witliout 
légal obligation, but which is équitable and just in itself, being founded tipon 
a valuable considération recelved by the corporation, is not a. rétroactive law, 
— no more so than an appropriation act providing for the payment of a pre- 
existing claim. The constitutional inhibition does not apply to législation 
recognizing or affirming the binding obligation of the state, or of any of its 
subordinate agencies, veith respect to past transactions. It is designed to 
prevent rétrospective législation injuriously afiCeeting individuals, and thus 
protect vested rights from invasion." 

In Eead v. City of Plattsmouth, 107 U. S. 568, 2 Sup. Ct. 208, 27 
L. Ed. 414, the city had issued its bonds for the purpose of erecting 
a high-school building. The bonds were sold, and with the proceeds 
the city constructed the building, and was in possession of it. The 
bonds were issued without statutory authority. But later on the 
législature passed laws validating the bonds, and requiring the levy 
of taxes to pay them. In an action to enforce them, it was objected 
that the act then in question was legally équivalent to an act con- 
ferring upon the city power to issue bonds, and, being a spécial act, 
was therefore unconstitutional. But the court held that the act was 
not an act creating a new corporate power in the county, within 
the meaning of the provision of the constitution, which latter re- 
ferred to grants of authority to be exercised by the municipality 
106 F.— 9 
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itsdf in the future, and not tô an authority directly exercised by 
the state, and said that: 

"What the state might properly hâve done by direct action, It may do 
througla the public action of a municipal body, such as the city of Plattsmouth, 
■which, in the performance of the duty assigned, does not so much exercise a 
corporate power of Its own as discharge a function of the state." 

In the case of U. S. v. Realty Co., 163 U. S. 427, 16 Sup. Ot. 1120, 
41 L. Ed. 215, congress had passed an act for the payaient of a 
bounty to the producers of sugar, in reliance upon which many per- 
sons had incurred expense in préparations for the business. The 
constitutionality of the act was doubtful, and congress afterwards 
repealed it This entailed serions financial loss upon those who had 
engaged in the business upon the expectation of the bounty. There- 
upon congress, in récognition of the moral obligation arising upon 
such circumstances, passed an act providing indemnity for their loss ; 
and this indemnity was commensurate with the bounty previously 
promised. The validity of this législation being questioned by the 
ofQcers in the treasury department, suits were brought under the 
last-mentioned act to obtain payment of the compensation therein 
provided for. The suprême court of the United States, upon a full 
and comprehensive examination of the whole subject, in an opinion 
by Mr. Justice Peckham, held that the later act was valid ; and this 
independently of the question whether the original act promising the 
bounty was so or not. The substantial ground of the décision was 
that, whatever the légal obligation or the légal right to expect the 
bounty might hâve been, the circumstances which had resulted were 
such as to create a moral obligation of the government, which it 
was within the constitutioual power of congress to recognize and 
satisfy. It resulted from the conclusion, also, that the statute was 
not rétroactive; that is to say, it was not given the force of law 
from any previous date. 

A like décision was made in Guthrie Nat. Bank v. City of Guthrie, 
173 U. S. 528' 19 Sup. Ct. 513, 43 L. Ed. 796, where the territorial 
législature of Oklahoma had passed an ■ act requiring the city of 
Guthrie to pay certain claims which had been created by organiza- 
tions in the constituent precincts of the city, effected for the pur- 
pose of maintaining justice and order before any law for the govern- 
ment of the territory had been passed by congress. There had never 
been the semblance of a légal claim, but, the city having been organ- 
ized by uniting the several localities after a System of law had been 
provided for, the territory was held to be subject to a moral obliga- 
tion sufflcient to support the action of the législature in elothing it 
with the attributes of a légal obligation. Manifestly, the law was 
held to be operative only from the date of its passage, and gave 
the claims no efflcacy from any preceding, date. We shall bave oc- 
casion to consider this subject further in discussing another ground 
of défense which was sustained in the circuit court. 

The court below, however, although of opinion that this was a 
rétroactive statute, nevertheless held that the législature had the 
power to pass an act of this description in the exercise of its pcrwer 
of taxation, provided the claim which it recognized and established 
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should be such that "the natural justice of the object sougbt to be 
accomplished should be indisputable," employing the language of the 
leamed judge who delivered the opinion of the court in the case 
of Commissioners v. Eosche, 50 OMo St. 113, 33 N. E. 408, 19 L. E. 
A. 584, and which utterance the court below seems to hâve regarded 
as binding upon it. But we think undue weight was given to that 
expression. No such doctrine is found in the syllabus, which in 
Ohio représenta the déterminations of the court. It was not nec- 
essary to the décision by the court of the case or questions before 
it, nor was it in accord with the repeated décisions of that court 
which had never been overruled. It was not reconcilable with the 
doctrine generally accepted elsewhere. The case was one where cer- 
tain parties brought suit to recover an amount of taxes which they 
had several years before paid under a misunderstanding of the law. 
They had listed certain property of their own for taxation, and re- 
turned the list to the oflQcer having charge of the assassinent. After- 
wards they voluntarily paid the taxes assessed thereon, without a 
protest or any indication that they had a thought of the taxes ever 
being refunded, or of making any claim therefor. Some years after- 
wards the législature passed an act requiring the county to refund 
the whole of the taxes, a limited part of which were for county pur- 
poses. The county board declining to comply with the act, Eosche 
lîros. instituted légal proceedings to enforce payment. The suprême 
court held they were not entitled to recover. There was nothing 
on the face of the law which indicated that the législature had 
enacted it for the purpose of meeting a moral obligation, and, as 
the court held, there was no moral obligation in fact. It was there- 
fore unnecessary to say that the natural justice of the object sought 
to be accomplished must be indisputable in order to justify the act. 
The learned judge cites cases to show that the suprême court of 
Ohio bas always held that a tax voluntarily paid could not be re- 
covered. Mays v. City of Cincinnati, 1 Ohio St. 268; City of Mari- 
etta T. Slocomb, 6 Ohio St. 471; Wilson v. Pelton, 40 Ohio St. 306; 
Whitbeck v. Minch, 48 Ohio St. 210, 31 IST. E. 743. Proceeding from 
thèse grounds, the leamed judge concluded that inasmuch as there 
was no moral obligation, and the statute there in question imposed 
an obligation upon the county which did not attach when the trans- 
action occurred, the législature transcended its powers. The state- 
ment that the moral obligation must be indisputable does not ap- 
pear to haye received the indorsement of the court. The syllabus 
does not announce any such doctrine, but rests the décision upon 
the grounds that the statute was rétroactive, and that the purpose 
was gênerai, and not local. In the later case of Board of Education 
of Marion Tp. v. State, 51 Ohio St. 531, 38 N. E. 614, the same learned 
judge went more fully into the discussion of the subject, and the con- 
clusions there reached were, as stated in the syllabus, that: 

"(1) Where no obligation, légal or moral, rests upon a board of éducation 
to pay a claim asserted against it by a private individual, an act of the gên- 
erai assembly, procured by the claimant, commanding snch board to levy a tax 
for its payment, Is unconstitutional and void. (2) In such case, if the board of 
éducation disputes the facts asserted by the claimant as the foundacion of hls 
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claim, the gênerai assembly, whlle It may make Inquiry to aseertain In the 
flrst instance the truth of the facts so asserted, yet is without authority to 
conclusively find, and recite in the act providing relief, the facts in dispute so 
as to estop the board of éducation from contesting them in a court of justice 
"where the act is sought to be enforced." 

The facts upon which the case was decided were shown by the 
pétition and answer, to which there was a demurrer, to be as fol- 
lows: The relater had presented to the législature a claim arising 
upon a warrant issued by the township clerk, by order of the board, 
npon him as treasurer, for a certain sum of money, which he had 
paid, but for which, as he alleged, he had not been allowed in his 
settlement or otherwise. The législature passed an act reciting tl\at 
he had paid this sum to his successor by mistake, and ordering the 
board to le^^ a tax for refunding it. But the answer to his pétition 
for a mandamus showed that the claim represented by the warrant 
had in fact been paid by the relator on other warrants, and that he 
had been allowed therefor in settlement, and, further, that the war- 
rant in question was subsequently issued by the clerk by mistake; 
that it was never delivered by the clerk to the payée, but in some 
unknown way got into the hands of the relator. Upon this showing 
the court adjudged that the act of the législature was Toid, the re- 
funding being a mère gratuity. In the opinion the learned judge, 
after speaking of certain established rules, says: 

"That the législative branch of the govemment is necessarlly clothed with a 
broad discrétion in determining the character, whether public or priv^ate, 
of the purpose for which funds may be raised by taxation, Is equally settled. 
* * * In doubtful cases the courts should not interfère with the exercise 
of this législative discrétion, and In ail cases the législative détermination is 
entitled to great respect. * • • That the power, however, is not unllm- 
ited, is, we think, established by the great weight of authority, as well as 
reason. * * * No good reason can be assigned for vesting it witli power 
to take portions, large or small, of the property of one or a number of persons, 
and granting it as a benevolence to another. Where a législature attempts 
this, directly or indirectly, it passes beyond the bounds of its authority, and 
parties injured may appeal to the courts for protection. * ♦ • It may be 
conceded that the gênerai assembly may authorize one of the politieal sub- 
divisions of the State to levy a tax to pay a demand not legally enforceable, 
but founded on a moral considération, or may evon command that the levy 
shall be made for that purpose, and yet deny to it the power to détermine con- 
clusively the existence of such obligation. • * • We do not deny the 
power of the gênerai assembly to Inquire into the merits of any claim sought 
to be asserted through its agency before granting relief to the claimant by 
législative action. Not only has it such authority, but its exercise should be 
carefuUy and rlgidly observed. • • * Where, however, the facts ont of 
which a moral or légal obligation is clalmed to arise are disputed, the conten- 
tion falls within the province of the courts." 

We think thèse last two cases do not sanction the conclusion that 
the court may sit in review of the législative discrétion, and itself 
détermine the measure or degree of merit which a claim must hâve 
to entitle it to favorable considération at the hands of the légis- 
lature. But they do décide that, if the facts upon which the légis- 
lature has acted are denied, the court may inquire whether they did 
in truth exist, and if it clearly appears that the purpose of the act 
was a private one, and so beyond the pale of législation, the court 
will not regard itself as concluded, but will adjudge the act void. 
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Thèse décisions do not overrule or criticise the previous cases, but 
cite them with apparent appro\'al. The contrary doctrine would, 
as it seems to us, involve a complète subversion of the législative 
and judicial departments. The power to détermine the fitness of 
measures to promote the interests or discharge the duties of the 
public, and of each political division thereof, is inhérent in the sov- 
ereignty of every state having an organized government. Necessarily 
coïncident with this power is the power to raise money by taxation 
levied upon the whole body politic, or some subordinate organization 
thereof, as may be deemed just and proper, for the purpose of ac- 
complishing the intended object. Thèse propositions are funda- 
mental in our republican forms of government, in common with other 
forms of civil organization existing for the purpose of executing the 
powers and duties of a state, and are familiar to every one. By 
the constitution of Ohio thèse powers of the state are expressly de- 
volved upon the législature. It cannot discharge this trust without 
authority to détermine, as the représentative of the state, for what 
public objects and upon what political divisions taxes should be 
levied. The constitution may impose restrictions; but, unless it has 
done so, the power of the législature is untrammeled, and the judicial 
department has no authority to interfère. It may be conceded that 
if the législature, departing from its funetions, should, under the 
guise of législation, dévote public funds to be collected by taxation 
for an object in no sensé public, the judiciary has authority to in- 
terfère and déclare such action to be outside of the législative power, 
and therefore void, as amounting to a confiscation. But the rule 
in such cases is that the violation of the restrictions must be clear 
and indubitable before such interférence is authorized. The only 
restrictions relied upon in the présent case are those which pro- 
hibit rétroactive laws, and that which, in effect, prohibits the levy 
of taxes for a gênerai purpose upon a political division of the 
state. We hâve shown, as we think, that the law in question 
is not rétroactive, and that the purpose, which is to require 
the county of Cuyahoga to discharge the moral obligation resting 
upon it, relates to a subject which is local in its nature. If the 
législature has power to recognize a moral obligation of the state, 
it has power to recognize a moral obligation of a county. Con- 
fessedly, there is no other depository of such power. The législature 
judges for it what moral obligations it should satisfy. It is its 
représentative for that purpose; and, having determined the obli- 
gation to exist, it is manifest that the levy to satisfy it must be 
made upon the county, and, further, that the purpose is a local one. 
State V. Hoffman, 35 Ohio St. 435, 444. Beyond question, the légis- 
lature may compel a county to pay a légal obligation. Upon the 
same authority, it may compel it to pay one which it is bound only 
in good conscience and honor to pay. It is inadmissible to revert 
to the proposition that the claim was originally invalid in point of 
law. That has become immaterial. 

The doctrine of the suprême court of Ohio upon this subject, as 
we construe its décisions, is not materially différent from that which 
prevaUs in the courts of the United States, as declared in the cases 
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decided by the suprême court, which are cited in another related 
branch of the subject. City of New Orléans v. Clark, Read v. City of 
Plattsmouth, U. S. v. Eealty Oo., and Guthrie Nat. Bank v. City of 
Guthrie, supra. Indeed, it bas never been held by that court that the 
power of the législature in matters of this kind is so absolute that it 
can transfer, under the taxing power, one man's property to another 
for merely private purposes. And it is consistent with the décisions 
we bave referred to that the courts should hâve power to arrest an 
arbitrary edict which is not within the province of législation. The 
suprême court of Ohio, in substance, holds that, where the facts 
wiiich hâve been assumed by the législature to constitute a public 
purpose are disputed, the court may investigate the subject, so far 
forth as to ascertain whether the facts were so, giving to the légis- 
lative finding the due presumption of its correctness. Counsel for 
plaintiff in error hâve urged that the question we are hère considering 
is substantially whether the power to sanction and give efïect to such 
claims is législative or judicial in its character, and that as there is 
nothing peculiar in the distribution of such powers in the constitu- 
tion of Ohio, which affects that question, it is one of gênerai juris- 
prudence, with respect to which we are not bound by the décisions 
of the suprême court of Ohio. But, as we find that there is no ma- 
terial différence between the doctrine of the Ohio court and that 
which is maintained by the fédéral courts, it is not necessary to 
consider whether the question is such that the décisions of the former 
are obligatory, in the strict sensé of that term. But hère there is no 
dispute about the facts on which the législature acted. They were 
as fully understood then as now. And it is impossible to say that 
there was no meritorious quality in this claim, which the législature 
might recognize and hold to be suflFicient to require indemnity. On 
the contrary, we think the équitable features of the case were such 
as to appeal quite strongly to the sensé of justice of the législature. 
The good faith of the parties engaged in borrowing and lending the 
money is conceded. Both parties supposed the law to be valid, and 
intended to make a valid contract. The then existing circumstances 
contained no warning which would deter an ordinarily prudent man 
from taking the bonds. The purchaser was charged with notice of 
the statute, and also of such constitutional provisions as the statute 
involved. For certain necessary purposes a presumption of law im- 
putes to parties a knowledge of the right constniction of the consti- 
tution and statutes. But that imputation is very often contrary to 
the fact, and, like other such presiunptions, should only be employed 
for the purposes for which it is raised. The question hère is one of 
morals, and regards the motives and expectations of the parties as 
they really existed. 

Counsel for the county urge that the party taking thèse bonds 
ought to hâve known that the statute under which they were issued 
was forbidden by the constitution of the state, and therefore void. 
But it seems to us that there is no sufflcient ground on which négli- 
gence in making a right détermination of the validity of the law can 
be charged upon the purchaser. What were the existing conditions? 
The législature of Ohio had some years before provided for the organ- 
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ization of a military force called the "Ohio National Guard," and had 
directed that the companies and troops should "he allotted and appçr- 
tioned in such localities of the state as the nécessitiez of the service 
in the discrétion of the commander-in-chief might require." Section 
3033, Eev. St. Ohio. The purpose was to provide a force to aid the 
civil authorities in quieting riots, mobs, and turbulent assemblages, 
in maintaining public order and enforcing the law. By section 3096 
the mayor of any municipal corporation was authorized to call out 
the guard in case of tumult, riots, etc. It is well known that the 
large cities are the places where turbulence and disorder are most 
likely to occur, and where the necessity for prompt military assist- 
ance is most urgent. The city of Cleveland, in Cuyahoga county, is 
one of the largest in the state. By an act passed March 3, 1893, by 
the same législature, and just before the passage of the act in ques- 
tion, the citizens of Cleveland were authorized to organize an inde- 
pendent company of infantry, which should be subject to the call of 
the mayor or governor in case of insurrection or riot. Volume 90, 
p. 66, Ohio Laws. By other provisions of the statutes the military 
organizations were required to meet for drill each week in armories 
to be provided by the adjutant gênerai and other oflflcers, where, also, 
the arms and equipments of the several organizations were to be 
stored. Such gênerai provision was made; but it has been held by 
the suprême court that, although there is gênerai provision made by 
law for a gênerai purpose, that does not forbid local législation relat- 
ing to the same subject, where the matter is of peculiarly local con- 
cern also. State v. Shearer, 46 Ohio St. 275, 20 N. E. 335. Then 
there was the strong presumption resting on the gênerai principle in 
favor of the validity of the law. The suprême court of the state had 
already held that statutes which one might reasonably think were 
quite as much open to the objection that they provided a local tax 
for a gênerai purpose as that under which thèse bonds were issued 
were valid. See State v. Harris, 17 Ohio St. 608; State v. City of 
Circleville, 20 Ohio St. 362; Warder v. Commissioners, 38 Ohio St. 
639. And he might well suppose that the validity of the bonds would 
be determined by the law as it then stood. We are not to be under- 
stood as expressing any view of our own upon the subject of the 
validity of the statute under which the bonds were issued. We are 
not required to do so for the purposes of the case as it is presented to 
us. We are referring to the existing circumstances, and the légal 
presumption in favor of the validity of the statute, as well as the 
prior décisions on similar subjects, to show that a man of business 
could not be charged with négligence in not anticipating that the 
statute would be held to be unconstitutional. 

We are referred to the cases of Wasson v. Commissioners, 49 
Ohio St. 623, 32 N. E. 472, 17 L. E. A. 795, and Long v. Brinkman, 7 
Ohio Cir. Ct. E. 165, as décisions made before the bonds were issued, 
and, as it is supposed, aflecting the validity of the bonds. It is 
claimed the purchaser should hâve taken notice of them. The case 
first mentioned was one where the county of Wayne had been author- 
ized to issue bonds to pay money to be borrowed in order to make a 
donation to secure the location in that county of the Ohio Agricultural 
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Experiment Station. The board of control was to receive the dona 
tien and purchase tlie site. The title to ail the lands purchased was 
to be vested in the state. It was held that the law, being one to 
impose taxes on the county for a gênerai purpose, was unconstitu- 
tional. In that case the purpose was one which affected the whole 
state, and did not, except merely incidentally, beneût the county of 
Wayne more than any other, and the property became that of the 
state. On those grounds it was readily distinguishable from preced- 
ing cases. It would be ùtterly unreasonable to say that the purchaser 
was at fault in not regarding that décision as indicating the invalidity 
of the statute under which the bonds he was purchasing were issued. 
The other case, although it had a direct bearing on the validity of the 
statute, was not a décision of the suprême court of the state, and was 
not published until af ter the bonds had been sold. 

Eecurring to the circumstances of the présent case, the county re- 
ceived the full par value of the bonds, purchased the site, and erected 
the building, continuing to recognize its obligation upon the bonds 
by paying interest, and now holds the title to, and is in possession of, 
the property acquired by the borrowed money. No taxpayer of the 
county appears to hâve raised any objection until after the transac- 
tion had been substantially accomplished. There was no other fault 
that could be attributed to either party than that of having made a 
mistake in respect to the légal authority of the county. The circuit 
judge was impressed by the equities of the case, and indicated his 
sensé of justice in the state's assumption of the obligation. Doubt- 
less this might hâve been done. But the législature, in doing this, 
would hâve been in the exercise of a power which included the power 
to détermine whether, upon its view of the fltness and justice of the 
case, the burden should be cast upon the state or upon the county. 
It might think that as the county, not acting under compulsion, had, 
upon considération of the local advantages which would accrue to it 
from having an armory for the National Guard in its midst, deter- 
mined to build one and pledge its own faith for the necessary funds, 
and had taken no step to recant until after it had spent the lender's 
money, it would not be inéquitable that it should take the burden as 
its own obligation. In point of fact, however the matter might stand 
in theory, the substantial benefits of the building of an armory in 
that locality were enjoyed most largely by the local public, and in a 
much less degree by the people of the state at large. This may be 
regarded as a broad view of the matter, but it is upon such views 
that the législative discrétion is exercised. The claim having been 
established as a moral obligation of the county, it was erroneous to 
hold that the act which required the county to pay it was in violation 
of the provision of the constitution which ordains that taxes for gên- 
erai purposes must be levied upon ail the taxable property of the 
state. 

It remains to notice some incidental suggestions bearing upon the 
principal questions advanced by counsel for the défendant in errer. 
Our attention is called to section 28 of article 11, whereby certain 
curative powers are couferred upon the législature, relating to "omis- 
sions, defects and errors in instruments and proceedings." But, as 
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it is not claimed that the législature exercised its power under that 
grant, the suggestion becomes irrelevant and need not be pursued. 

In connection with the subject of the disposition of the money bor- 
rowed and the acquisition of the armory, it is urged that the county 
did not hâve the légal capacity to take and hold property acquired 
for such a purpose. But the act in question, if otherwise valid, rec- 
ognizes the acquisition of the property by the county as vesting the 
ownership in it, and further authorizes the appropriation of itto 
any county purpose. Such provisions wonld validate the acquisition 
of the property. 2 Dill. Mun. Corp. 560. Besides, on the gênerai 
principle, if the taking of the title was not for an authorized purpose, 
the state alone is compétent to make objection. Id. 574. 

It is also contended that the statute is obnoxious to section 10 of 
article 1 of the constitution of the United States, which prohibits 
législation impairing the obligation of contracts. But this assumes 
a contract which is legally valid, and the county dénies the existence 
of any such contract. The législature concèdes this, and imposes 
the duty upon other grounds, which it is empowered to take notice of 
for the purpose of determining whether, independently of the exist- 
ence of a contract, a moral obligation rests upon the county. More^ 
over, the county being a mère governmental agency of the state, its 
contracts fOr public purposes, so long as they remain unperformed, 
are, as between the county and the state, subject to the control of 
the législature. The county has no vested right in such case which 
it can oppose to the paramount authority, Maryland v. Baltimore & 
O. E. Co., 3 How. 534, 11 L. Ed. 714; Board v. Lucas, 93 U. 8. 108, 
23 L. Ed. 822; Board v. Skinkle, 140 U. S. 334, 11 Sup. Ct. 790, 35 
L. Ed. 446. 

For the reasons stated, we are of opinion that the circuit court 
erred in sustaining the demurrer. The judgment is accordingly re- 
versed, and the cause remanded, with directions to overrule the de- 
murrer and take such further proceedings in the case as it may be 
advised, not inconsistent with this opinion. 



TYLER V. UNITED STATES. 

(Cîrcult Court of Appeals, First Circuit January 15, 1901.) 

No. 325. 

1. Bank Tbllbr — Prosecotion for Embezzlemekt — Pbremptort Chal- 
lenges TO .Jdrors. 

In determining the number of peremptory challenges to which a bank 
teller aecused of embezzling funds of the banli In violation of Kev. St. 
U. S. § 5209, is entitled, the offense will be considered a misdemeanor, 
regardîess of the penalty attached thereto, since the statute definlng and 
creating it explicitly says that a party guilty thereof "shall be deemed 
guilty of a misdemeanor." 

8. Same— Evideptce—Organization of Bank — Extension of Powbhs. 

In the prosecution of a bank teller for embezzling funds of the bank 
in violation of Kev. St. § 5209, the comptroUer's certiflcate of the organiza- 
tidn of the bank and the extension of its powers and privilèges was ad- 
missible. 
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8. Same— ÇoNDuCT IN Pbbformance of Ddtt. 

Evidence as to how he conducted hlmself In the performance of hls duty 
as teller was compétent 

4 Samb^^Entbt of Dbpomt — Rbs Intbr Alios. 

A deposit slip introduced in évidence was delivered to accused by tlie 
clerk of the depositor at the tlme he deposited money and checks speci- 
fled therein, and the deposit was nmde with the accused as teller; and the 
depositor's pass book showed the entry, in the handwrlting of the accused, 
of $274, the amount of the deposit Held, that an entry by the accused 
of a deposit of the same amount, in the ledger of the bank under a sub- 
séquent date, as made by a depositor of the same surname, but différent 
Initiais, was not res Inter alios, especially as the book was not in his 
charge or kept by him. 

In Error to the Circuit Cîourt of tlie United States for the District 
of Massachusetts. 

Joël G-. Tyler was convicted of embezzling funds of a bank in vio- 
lation of Rev. St. U. S. § 6209. The deposit slip referred to in the 
opinion was delivered December 13, 1897, and the ledger entry re- 
ferred to was dated February 8, 1898. 

John W. Corcoran and William B. Sullivan, for plaintifE in error. 

Boyd B. Jones, U. S. Atty. (John H. Casey, Asst. U. S. Atty., on 
the brief), for défendant in error. 

Before COLT, Circuit Judge, and WEBB and BEOWN, District 
Judges. 

PEE CUEIAM. The plaintifiE in error has waived the questions 
raised on the demurrer to count 10, and no discussion of them is 
called for, though it may be said in passing that we do not see how 
they could hâve been sustained if insisted on. 

The exception to the ruling of the court on the matter of chal- 
lenges of jurors cannot be sustained. The défendant was allowed 
three peremptory challenges, — the full number allowed by section 
219 of the Revised Statutes in misdemeanors. But the plaintifE in 
error contends that he was indicted for a felony, and was entitled 
by that section to ten challenges. He contends, on the authority 
of several décisions cited, that the penalty attached to the offense 
for which he was indicted made the crime a felony. Without en- 
tering into a discussion of the définition of a felony, it is enough to 
say that the section of the Eevised Statutes which defines and 
créâtes the crime explicitly says that the party convicted of a viola- 
tion of that section "shall be deemed guilty of a misdemeanor." 
This provision is décisive of the question now before this court. Thia 
was decided by this court in Jewett v. U. S., 41 C. C. A. 88, 100 Fed. 
832. 

The comptroller's certificate of the organization of the bank, and 
of the extension of its powers and privilèges, was clearly admissible 
in évidence. Other objections to the admission of évidence disre- 
gard the real purpose and effect of the évidence, and seek to exclude 
it upon grounds not acted upon by the court. It was the action of 
Tyier that was under investigation, and it was compétent to show 
how he conducted himself in the performance of his duty as a teller 
of the bank. 
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The objection to the deposit slip fails to recognize the fact that 
that slip was delivered to Tyler by the clerk of J. H. Fairbanks at 
the time he deposited the money and checks therein specified, and 
that that deposit was made with Tyler as teller; and J. H. Fair- 
banks' pass bock shows the entry, in the handwriting of Tyler, of 
1274, tbe amount of that deposit. That Tyler entered a deposit of 
the same amount in the ledger of the bank, under date of February 
8th, as made by C. L. Fairbanks, does not make this act of Tyler 
res inter alios, especially as that entry was made in a book not under 
his charge, nor kept by him. It is an elementary rule in criminal 
law that the prosecution is not required to prove the commission of 
the offense on the précise day laid in the indictment, unless, when 
time is of the essence of the crime, if the time proved is within the 
statute of limitations; nor is it held to prove exact quantities and 
values as charged in the indictment. The judgment of the circuit 
court is afflrmed. 



JENNINGS V. SMITH. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1901.) 

No. 683. 

1. CARHIBRS— CONTRACT DP SHIPMBKT — LIMITATION DP LlABILITÏ. 

A written contract between a shipper and a common carrier, by whiicli 
it is stipulated, in considération of a reduced rate for carnage, tliat tlie 
value of the articles sliipped shall be limited to a stated amount, is not 
void as against public policy, as relieving the carrier from liability for 
négligence. 

2. Samb— Contract— Execution— Dcress—Fraud— Trial— Instructions. 

A shipper applied to the gênerai freight agent of a railroad for the 
same reduced rate on live stock which he had previously received, and 
was granted it, on the same conditions as before, one of which was 
that he executed the written contract usual in such cases. When the 
shipment was ready, the shipper was tendered, by a clerk, a written con- 
tract for his signature, in which the valuation of the stock was limited 
to a much smaller amount than Its true value. The shipper objected 
that the value was not right, but was told by the clerk that it was merely 
a form, whereupon the shipper executed the contract. There was no 
évidence that the clerk had any authority to vary the contract, and the 
contract expressly stated that he had none. Held, in an action for inju- 
ries to the live stock from the carrier's négligence, that an instruction 
that the shipper was bound by the limitation of liability in the contract 
was proper, since the fact that the shipper was obliged to sign the con- 
tract in order to obtain the reduced rate did not establish duress, and the 
remarks of the clerk at the time of the exécution did not constitute fraud 
in procuring the contract 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Action by George F. Jennings against Charles W. Smith, as re- 
ceiver of the Atlantic & Pacific Kailway Company. From a judgment 
of the United States circuit court for the Northern division of the 
Northern district of Illinois, plaintiiî brings error. Affirmed. 

The plaintifif in error was the plaintifC below In an action against the de- 
fendant, as a common carrier, for injuries to four coach horses and loss of 
other property, caused by a collision through the négligence of the défendant 
while transporting the property from Chicago to Oalifornia. Although the 
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action was tried under addltional counts In case, the testlmony of the plaîntlff 
disclosed the fact that the transportatlon was furnished at spécial rates, 
under a spécial contract with the initial carrier at Chicago, the Atchison, 
Topelca & Santa Fé Railway Company, etipulating, among other matters, that 
the rate given "is lower than the rate made by the railway company for the 
transportatlon of stocli at carriers' risk, and without limitation of liability, 
and is based upon the conditions and agreements found in this contract, and 
upon the valuations therein fllxed"; that the shipper accepts the conditions by 
signing the contract; that the shipment is for tender or delivery only to Con- 
necting carriers, and the guaranty of through rate is on condition that the 
shipper exécute like contract to and with the Connecting carrier on demand; 
that the shipper "represents and agrées that his live stocic does not exceed 
in value the price below named" (which is $100 per head for the horses) ; and 
that the liability of the company in case of loss or damage shall be based on 
such valuation, and not exceed the same. This contract was signed by the 
plaintiff with the understanding that the initial carriage thereunder terminated 
at Albuquerque, N. M., where delivery was to be made to the défendant as 
Connecting carrier, and that the plaintifC was there to enter Into like spécial 
contract with the défendant for carriage to destination; and delivery was 
made and the contract in controversy was executed accordingly. The injury 
occurred on the defendant's line under the latter contract, and was caused by 
a rear-end collision, resulting from négligence in the opération of the defend- 
ant's trains. The extent of the injury was thus stipulated at the trial: "The 
total value of the four horses after the accident was $90," and the value of 
the other property destroyed was $125. Proof was received on behalf of the 
plaintifC, under objection, that the actual value of the horses as delivered for 
carriage was $2,500 to $3,000. The contention on the part of the plaintifï that 
the spécial contract was not binding upon him, aside from the argument npon 
grounds of public policy, rests upon the circumstances attending its exécu- 
tion, which are thus stated substantially by the several witnesses: The 
plaintifC applied for through rates at the Chicago office, and the regular tarife 
rate was quoted, but he then answered "that was entirely too high; that 
Mr. Bissell [the gênerai freight agent] would certainly do better than that for 
him," as he had done the year before for the same service. They then went 
to Mr. Bissell, who authorized giving "him the benefit of the same rate on 
this shipment" (the so-called "emigrant movable rate"), the plaintiff to fur- 
nish the spécial car required for the horses, and to exécute the spécial con- 
tract for such rate when ready for shipment. The plaintiff further testifled 
(under objection, "as tending to show some différent agreement") that he 
went to the freight office for the contract when the car was loaded, and had 
the f ollowing coUoquy with the clerk who tendered the contract for signature : 
"I objected to signing that on account that my horses were more valuable 
than that. He said that that did not eut any figure. I made a vigorous kick. 
He said It didn't eut any figure, and was merely a form." The contract was 
then executed; and the plaintifC further stated that he signed the same con- 
tract for the previous shipment, and "made the same fuss about it too." The 
plaintifC's coachman was présent when the contract was execnted, and states 
that the plaintiff examined it, and said, "This is drawn up just as it was the 
year before." At the close of the testimony the court instructed the jury 
that the plaintiff was bound by the valuation of the horses stated in the 
contract, and directed a verdict accordingly at the valuations otherwise stipu- 
lated, flnding the défendant guilty, and assessing the plaintifC s damages at 
$435. Exceptions being duly preserved to such instruction, the plaintiff 
assigns error thereupon in varions forms, snbstantially stating two grounds: 
(1) That the contract is void as an attempt against public policy to limit the 
common-law liability of the carrier; (2) that there was évidence that the 
contract was not fairly made, but was obtained by false représentations, 
ralsing an issue of fact which should hâve been submitted to the jury. 
The opinion of the trial court on motion for a new trial is reported (C. 0.) 90 
Fed. 189. 

James 0. McShane, for plaintiff in error. 

Kobert Dunlap and G. N. Steny, for défendant in error. 
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Before WOODS aud GRO^CUP, Circuit Judges, and SEAMAX, 
District Judge. 

SEAMAN, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The material facts in the case are undisputed. The plaintifE in 
errer, desiring shipment of four coach horses, with accompanying 
property and attendants, from Chicago to San Diego, Cal., applied 
for through rates of freight, and was informed of the regular tariiî 
rates for such transportation. Thèse were unsatisfactory, being 
higher than he had paid on a previous shipment under spécial con- 
tract, and on référence to the gênerai agent a lower rate was granted, 
for which he was required to make a spécial written contract. A con- 
tract was prepared and executed accordingly between the plaintiff in 
error, as shipper, and the Atchison, Topeka & Santa Fé Railway Com- 
pany, which apecifled that the rate given was lower than that made 
by the company "for the transportation of stock at carrier's risk, and 
without limitation of liability"; that the shipper agreed that each 
horse did not exceed in value f 100 ; that the liability of the company 
was limited to the valuation so flxed ; that such initial carrier should 
transport to Albuquerque, the terminal of its line, and then deliver to 
the Connecting carrier; and that the through rate was guarantied 
"only on condition that the shipper" should exécute with the Connect- 
ing carriers "a contract similar in terms" to forward to destination. 
The contract in question was thus made in like terms between the 
shipper and the défendant in error as such Connecting carrier. The 
validity of a contract which so limite the amount of the carrier's 
liability for a breach, in considération of reducing the rate of trans- 
portation, if it is in truth the agreement of the parties, is not an open 
question in the fédéral jurisdiction, though the décisions elsewhere 
are at variance. In Hart v. Eailroad Co., 112 U. S. 331, 336, 5 Sup. Ct. 
151, 28 L. Ed. 717, a contract was upheld with like provisions, and the 
opinion (page 343, 112 U. S., page 157, 5 Sup. Ct., and page 732, 28 
L. Ed.), after reviewing the authorities, thus states the rule adopted 
by that court: 

"The distinct ground of our décision in the case at bar is that, where a 
contract of the Isind slgned by the shipper is fairly made, agreeing on the 
valuation of the property carried, with the rate of freight based on the condi- 
tion that the carrier assumes liability only to the extent of the agreed valua- 
tion, even in case of loss or damage by the négligence of the carrier, the 
contract will be upheld as a lawful and proper mode of securing a due pro- 
portion between the amount for which the carrier may be responsible and the 
freight he reeeives, and of protecting himself against extravagant and fanci- 
ful vaJuations. Squlre v. Rallroad Co., 98 Mass. 239, 245, and cases cited." 

The agreement is one of valuation only to limit the amount of lia- 
bility in the event of a breach, and, if the agreed valuation is substan- 
tial, and not unreasonable in a gênerai sensé, it does not violate the 
well-settled rule that the carrier can obtain no exemption in ad- 
vance from its common-law liability for négligence on the part of 
itself or its servants through any form of stipulation; and is thus 
clearly distinguishable from Railroad Co. v. Lockwood, 17 Wall. 357, 
21 L. Ed. 627. As remarked by Mr. Justice Blatchford in the Hart 
Case, 112 U. S. 340, 5 Sup. Ot. 156, 28 L. Ed. 721: 
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"ïhe limitation as to value has no tendency to exempt from liability foi- 
négligence. It does not induce want of care. It exacts from the carrier 
the measure of care due to the value agreed on. The carrier is bound to 
respond in that value for négligence. The compensation for carriage is based 
ou that value. The shipper is estopped from saying that the value is greater. 
The article has no greater value for the purposes of the contract of transpor- 
tation between the parties to the contract. The carrier must respond for 
négligence up to that value. It Is just and reasonable that sueh a contract, 
fairly entered into, and where there is no deceit practiced on the shipper, 
shouM be upheld. There is no violation of pubhc policy. On the contrary, 
it would be unjust and unreasonable, and would be répugnant to the soundest 
principles of fair dealing and of the freedom of contracting, and thus in con- 
flict with public policy, if a shipper should be allowed to reap the benefit of 
the contract, if there is no loss, and to repudiate it in case of loss." 

The stipulations of the purported contract for transportation in 
the case at bar were, therefore, not against public policy. It was 
clearly within the power of the parties to make such agreement, and 
the purpose of securing lower rates (both expressed in the contract 
and stated in the testimony of the plaintiff in error) furnishes reason- 
able ground for entering into it. The fact of signing such agreement 
is conceded, and, unless the testimony fairly raises an issue of deceit 
or unfair dealing in procuring the signature and assent to its terms, 
the verdict was rightly directed, as the further stipulations which 
were made at the trial left no valuation undetermined except that 
of the coach horses prior to their injury. Is the contention for such 
impeachment of the contract supported. by évidence? Manifestly not 
in the negotiations between the shipper and the gênerai f reight agent 
whereby the lower rate was agreed upon, because it is undispnted 
that both rate and terms were identical with those made between 
the same parties for the same property and destination in the previ- 
ous year, including the requirement of signing the spécial agreement 
as to valuation when the shipment was made, of which both mention 
by the agent and understanding on the part of the shipper is shown. 
T3ie amount which was flrst demanded for transportation in the 
usual course, without limit as to value, is not shown, nor is any évi- 
dence introduced to raise an issue as to the reasonableness of the 
charge in that view, and it is plain that no presumption of unreason- 
ableness can be entertained. It is equally clear from the terms of 
the contract which was signed by the shipper that "the rate of freight 
is graduated by the valuation," and it must be presumed, in the ab- 
sence of évidence to the contrary, that the rate charged was based 
on the agreed valuation. Hart v. Railroad Co., 112 U. S. 337, 5 Sup. 
et. 154, 28 L. Ed. 720. The testimony of the plaintiff in error dis- 
closes his knowledge of the valuations named in the spécial contract 
both from his previous transaction and from his mention of it when 
the contract was presented for signature, so that no question is raised 
as to his understanding of the fact that a valuation of |100 for each 
horse was stated in the contract when it was signed. The claim that 
his signature was obtained by imposition or fraud rests alone, there- 
fore, on an alleged conversation with a clerk in the freight office, 
after delivery of the property for shipment, when he called for the 
contract. He testifled that he then "objected to signing" it because 
his "horses were more valuable than that," and "made the same fuss 
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about it" he had on the previous shipment; but the clerk replied tliat 
"it didn't eut any figure, and was merely a form," and he thereupon 
signed and accepted the contract. This tèstimony, if admissible for 
any purpose, cannot serve to modify or explain the umnistakable lan- 
guage of the instrument. The terms were previously arranged be- 
tween the shipper and the gênerai ofQcer of the company, and, so far 
as appears, the clerk atthe freight ofûce was merely engaged in carry- 
ing out that arrangement. Without proof tending to show either ex- 
press or implied authority in the clerk to bind the company by oral 
promises, it is not apparent how any statements made by him could 
hâve such effect under the circumstances stated, irrespective of the 
express provision of the contract against such authority. Treating 
the transaction, however, as one in which the clerk represented the 
carrier in his alleged remarks, no ground is presented for setting 
aside the contract for duress or fraud in the making. It is true that 
the shipper could not obtain the beneflt of the cheaper rate without 
entering into the stipulation of limited valuation, but there was no 
duress in demanding such agreement, or in requiring that it be signed 
by the shipper, before receiving the property for shipment at the 
reduced rate; and the alleged statement by the clerk that "it didn't 
eut any figure, and was merely a form," does not establish fraud in 
procuring the signature in the face of the fact that the contract 
was executed by the shipper with full knowledge that the valuation 
was distinctly stated therein as the limit of liability. As the testi- 
mony was insufficient to impeach the exécution of the contract, its sub- 
mission to the jury for that purpose was neither necessary nor 
proper; and its submission by way of modifying the terms would hâve 
been an innovation on established principles, for the reason that 
"whatever passed between the parties before the bill of lading was 
signed was merged in the valuation as flxed." Hart Case, 112 U. S. 
337, 5 Sup. a. 154, 28 L. Ed. 720. 

We are of opinion that the instructions to the jury were in accord 
with thèse views, and, no réversible error appearing in the record, 
the judgment below is afarmed. 



In re CORN. 
(District Court, N. D. Georgia. January 19; 1901.) 

1. BANKRUPTCT— RlGHT TO DiSCHARQE — FAILUHE TO KkEP BoOKS OF ACCOUNT. 

The fact that a bankrupt kept no books of account wlll not warrant the 
court in refusing him a discharge, where the business in which he was 
engaged was such that ordinarily books of account would probably not be 
kept, and It Is not shown that his failure to keep such books was "with 
fraudulent intent to conceal his true flnanclal condition, in contemplation 
of bankruptcy." 
3. Samb— Fhaudulbnt Concbalment of Propkrtt. 

The burden rests upon an objecting creditor to show clearly a fraudu- 
lent concealment of property from his trustée by a bankrupt before he can 
be denled a discharge on that ground. 

In Bankruptcy. On application for discharge, and objections 
thereto. 
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Smitli, Hammond & Smith, for objectors. 
C. D. Camp, for bankrupt. 

NEWMAJ:^, District Judge. This is an application for dîscharge of 
the above bankrapt, and opposition to bis discharge on two grounds : 
First, that with frandulent intent to conceal his true flnancial condi- 
tion, and in contemplation of bankniptcy, he failed to keep books of 
account; and, second, that he knowingly and fraudulently omitted 
from his schedules and concealed from his trustée property which 
should hâve been scheduled and turned over to the trustée in bank- 
ruptcy. 

I do not think the objection on the ground that the bankrupt failed 
to keep books of account is meritorious. The business in which the 
bankrupt was engaged for some time prior to the filing of his pétition 
in bankruptcy was such that ordinarily books of account would prob- 
ably not be kept. Besides this, it should appear, as it does not in 
this case, that his failure to keep books of account was "with frand- 
ulent intent to conceal bis true flnancial condition, and in contem- 
plation of bankruptcy." See In re Brice (D. C.) 102 Fed. 114; In re 
Spear (D. O.) 103 Fed. 779. 

As to the contention that the bankrupt omitted from his schedules 
and knowingly and fraudulently concealed property from his trustée 
while a bankrupt, it is not at ail clear that there was such omission 
and concealment. There was some contention as to a pièce of real 
estate which the bankrupt owned at one time, and which was sold 
to his wife, and as to which she made a settlement with the original 
vendor to Corn. It is not at ail clear that there was any fraud in 
regard to this transaction. On the contrary, the évidence, I think, 
satisfactorily explains the matter. The évidence submitted on this 
hearing of the objections to discharge to which I attached most im- 
portance was that in regard to several loans made by the bankrupt to 
différent persons just before his pétition in bankruptcy was filed. 
Some additional évidence bas been submitted on this point which 
tends to clear up this matter. I do not think, on the whole, that the 
évidence is such as to show clearly a fraudulent concealment of prop- 
erty on the part of the bankrupt from his trustée. The évidence 
should show clearly that there was such fraudulent concealment of 
property, before a discharge will be denied on that ground. 

In an opinion by Judge Coxe, of the Northern district of New York, 
in Re Pitchard (D. C.) 103 Fed. 742, it is said: 

"In order to succeed, the opposing creditor must prove that the bankrupt, 
since the adjudication, has concealed property belonging to his estate from his 
trustée, and that the concealment was Itnowingly and fraudulently made. The 
burden Is upon the creditor to estaWish thèse propositions by convincing 
proof,"— cltlng In re Mcaurn (D. C.) 2 Nat Banlir. N. 877, 102 Fed. 748; In re 
Marsh, 2 Nat Bankr. N. 649; In re Berner, Id. 268; In re May, Id. 93; In re 
Cornell (D. C.) 97 Fed. 29; Roberts v. Buckley, 145 N. Y. 215, 39 N. B. 966. 

The clerk will be authorized to enter the discharge in this case. 
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J. B. McFARLAN CARRIAGE CO. et al. V. SOLANAS et al. 

(Circuit Court of Appeals, Flfth Circuit January 8, lôOl.) 

No. 937. 

Bankrdptcy— Actions against Tuustek— Jurisdiction. 

Plaintiffs brought an action in the circuit court against the trustée of 
a bankrupt to recover property of whicli plaintifCs claimed to be owners, 
but which ha'd been talîen possession of by défendant as assets of the 
banlirupt's estate. A judgment was rendered in favor of plaintiffs, de- 
claring them to be the owners of the property sued for, and the property 
then remainlng in the hands of défendant was surrendered to plaintiffs 
thereunder. Pending the action, however, défendant had sold certain 
of the property and received the proceeds, with plaintiffs' consent; such 
proceéfds to stand, by agreement, in place of the property sold. Thèse 
proceeds défendant failed to pay over, and on motion of plaintiffs a rule 
to show cause why he should not pay over the same was issued against 
him. To such rule défendant answered, setting up on behalf of the 
estate certain clalms for Insurance, rent, and taxes against the property. 
On the hearing the rule was dismissed, the court remitting plaintiffs to 
the court of bankruptcy for the protection of their rights. Held, that 
such action was error; that the défenses attempted to be urged against 
the rule by défendant might and should hâve been pleaded In the main 
action, and were concluded by the judgment thereln; that the money in 
the hands of défendant, having been received as trustée for the success- 
ful party In the suit, and not as trustée for the bankrupt, on the rendi- 
tion of the judgment in such suit beeame as absolutely the property of 
plaintlff as the property undisposed of, and, It having been conclusively 
determined that the property was not assets of the bankrupt' s estate, 
the enforcement by the court of such judgment was not an Interférence 
with the Jurisdiction of the court of bankruptcy In the administration 
of the estate. 
Same. 

It is not clear that, under the gênerai jurisdiction in law and equity 
conferred by Bankr. Act 1898 upon the district court for the purpose 
of alding It as a court of bankruptcy In the administration of bankrupt 
estâtes, it can entertain an action by an adverse claimant against a 
trustée to recover property of which the plaintlff clalms to be the owner, 
but which the trustée has taken possession of as assets of the bankrupt's 
estate; but. In any event, such jurisdiction only exlsts by the voluntary con- 
sent of the claimant, and he cannot be constrained to go Into such court 
by the orders or action, or refusai to act, of a circuit court which, by 
reason of the amount involved and the cltlzenship of the parties, has 
jurisdiction. 
Same— Enfohcement of Judgment against Trustée— Exclusive Jurisdic- 
tion OF Bankruptcy Court. 

Where, in an action In a circuit court against the trustée of a bank- 
rupt in his ofHclal capaclty, a judgment has been rendered against the 
trustée, the plaintlff should be required to apply to the bankruptcy court, 
which has exclusive possession of and jurisdiction to administer the 
estate, and of which défendant Is an officer, for ail orders relating to the 
satisfaction or payment of such judgment. Per Shelby, Circuit Judge, 
dissenting. 
. Same. 

Where, after a judgment In a circuit court In an action against a 
trustée In bankruptcy finding that plaintlff Is the owner of certain prop- 
erty which was In the possession of the bankrupt, and was taken by 
défendant as part of his estate, the question arlses as to the liability of 
such property under a state statute for a proportionate part of the rent 
of the premises on which It was kept by the bankrupt, or for taxes 
assessed against the bankrupt thereon, such questions should be remltted 

106 F.— 10 
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to the court of bankruptcy for détermination, as the only court in whicli 
they çan properly be adjudicated. Fer Shelby, Circuit Judge, ,dissenting. 

5. Appeal— Review— Insufficibncy of Recobd. 

The judgmeitt of a circuit court rendered on a motion In an action at 
law cannot be reviewed when the record fails to show aJiy objection or 
exception thereto, and contains no bill of exceptions to bring before the 
appellate court either the motion or the évidence upon whlch the judg- 
ment was based. Per Shelby, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana. 

J. B. McFarlan, Sr., J. B. McFarlan, Jr., Charles B. J. McFarlan, William 
W. McFarlan, and James E. McFarlan, constituting a commercial firm or 
partnershlp under the name of J. B. McFarlan Oarrlage Company, the plain- 
tiffs in error, are ail citizens of the state of Indlana, Edward C. Fenner, a 
citizen of Louisiana, and résident of the city of New Orléans, in the Eastern 
district thereof, who was lately a'djudged a bankrupt under the aet of con- 
gress approve'd July 1, 1898, in a court of bankruptcy for the Eastern district 
of Louisiana, and Claude H. Solanas, also a citizen of Louisiana, and résident 
of the district, who was duly elected as trustée of the bankrupt's estate, are 
the défendants in error. Edward C. Fenner had been engaged in business 
as a merehant in the city of New Orléans, and had from time to time re- 
ceived goods from the plaintififs in error under contracts continued in force, 
in words and figures substantially as foUows: 

"AprU 9th, 1898. 

"Terms: We agrée to pay for each job at involce price. In cash, less 5 
per cent, discount, as soon as sold. If sold prior to August Ist, 1899; to keep 
ail goods fuUy insured for the beneflt of J. B. McFarlan Carriage Co., as 
their Interest may appear, and to render to said Company a statement on the 
first day of each month of ail goods remaining on hand and unsold; and on 
August Ist, 1899, to buy and pay in cash for ail goods remaining on haad 
and unsold, at invoice priée, less 5 per cent, discount. Thls agreement is 
made a part of, and subject to the conditions of, an order of even date here- 
wlth glven to said J. B. McFarlan Carriage Co. 

"[Signed] J. B. McFarlan Carriage Co., 

"By 0. E. Crutchin." 

At the date of the adjudication in bankruptcy and of the appointment of 
the trustée a considérable portion of the goods last furnished by the plain- 
tiffs in error to Fenner remained in his possession, unsold, and were surren- 
dered to the trustée as assets of the bankrupt's estate. The plaintiffs in 
error made amicable demand of the trustée to hâve the same delivered to 
them, which being refused, they brought their action In the circuit court on 
July 5, 1899, against the défendants in error; and after stating their case 
they prayed that, after due proceedings, they be declared to be the owners 
of the property set forth in Exhibit X annexed to their pétition, and that 
it be decreed that the same be surrendered and delivered to them, wlth costs. 
Exhibit X attaehed to their pétition shows 37 specified articles, being sur- 
reys, phaetons and buggies, alleged to be of the aggregate value of $3,947.50. 
On November 17, 1899, the trustée answered to the effect that the contract 
by which the bankrupt acquired the merchandise sold by the plaintiffs to 
him, and surrendered by hlm In the bankruptcy proceedings, was an absolute 
contract of sale, by whlch the tltle passed from the plaintiffs to Fenner, 
and on the appointment of a trustée passed to the trustée, who is vested with 
the title to so much of the property, or the proceeds thereof, as he now has 
in his possession or under hls control; that he holds the property and its 
proceeds in trust for the mass of the creditors of the bankrupt; and that 
the same is subject to his administration as trustée, and to an ultimate dis- 
tribution in the settlement of the bankrupt's estate. There was flled in the 
suit on January 8, 1900, a paper designated as "Exhibit X," embracing 28 
items of surreys, phaetons, and buggies, wlth a value attaehed to each ag- 
gregating the sum of ?3,445. It does not appear by whom this exhibit was 
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filed. On the day of its filing the case came on for trial, and the parties by 
tlieir stipulation in writing waived a jury, and submitted their cause to be 
tried and decided by the judge, who, after hearing the pleadings, évidence, 
and arguments of counsel, announced that: "The court finds the issues of 
fact in favor of the plaintiiî. It is therefore ordered, adjudged, and de- 
ereed that there be judgment in favor of the plaintiff the .1. B. MeFarlan 
Oarriage Company and against the défendant Claude H. Solanas, trustée of 
the banlirupt, Edward C. Fenner, with costs, declaring the plaintiS! the J. 
B. MeFarlan Oarriage Company to be the owners of the property set forth 
in Exhlbit X, filed herein, as follows," — setting out the partleulars of Exhibit 
X, as shown in the Exhlbit X that had been filed that day, containing 28 
items of particular goods, except the extension of the price attached to each 
item. On February 27, 1900, the plaintiffs presented to the court their motion, 
in which they referred to the judgment vehich had been rendered, decreeing 
them to be the owners of the property sued for in this action, showing that 
the judgment is now final, and showing further that pending the trial of 
the cause the défendant trustée had sold a part of the goods forming the 
subject-matter of the suit, and received therefor the sum of $819.50, which 
sum stands in place of the property adjudged to belong to the movers, and 
that the défendant trustée had turned over and delivered to the movers the 
property adjudged to be theirs and unsold by him, but that he had refused, 
and still refuses, to pay over and deliver to the movers the sum received by 
him from the sale made pending this litigation, and praying for an order 
that the défendant trustée, Claude H. Solanas, show cause on the lOth of 
March, 1900, why he should not pay over forthwith to the movers the sum 
of $819.50. To this motion or rule the défendant trustée on March 10, 1900, 
answered that In his capacity of trustée he holds the sum of $819.-39, subject 
to the orders of the court, the amount representing the proceeds of the goods 
of the plaintiffs in rule held by the respondent pending the adjudication by 
the court of the rights of ail parties; that the plaintiffs in rule are liable 
to contribute their proportion of the Insurance premiums upon the property 
insured after the surrender of Fenner in bankruptey, and that said propor- 
tion of Insurance is $37.71; that the plaintiffs in rule are liable to contribute 
their proportion of the taxes upon the merchandise and stocii in trade of 
the banlirupt; that the whole amount of the taxes was $2S5, and the assess- 
ment for 1898 and 1899 upon the merchandise and stocli in trade of the 
bankrupt was $7,000, the amount of the plaintiffs' goods retained at the time 
of the surrender in bankruptey being $2,607.50. The respondent shows that 
of the amount of the taxes, $67.50 is for the taxes of 1898. He submits t» 
the court the question whether the plaintiffs in mie are liable to contribute 
to the expense of the administration of the bankrupt's estate, Including com- 
missions of the référée and of the trustée. He shows further that the plain- 
tiffs In rule, as third persons whose goods were on the leased premises with 
their consent at the time of the surrender in bankruptey, are liable to con- 
tribute towards the payment of the rent, and that the amount of that liability 
can be determined only by ascertaining the rank of the privileged creditors 
appearing upon the accoimt filed by the respondent, and that that ascertain- 
ment can be had only after due notice to ail parties, and a hearing of their 
respective claims in concursu. Wherefore he prays that ihis rule be dis- 
misse'd, that a hearing be had to détermine the respective rights of the 
privileged creditors appearing upon the account heretofore filed by the re- 
spondent, and for costs and gênerai relief. Thereupon, on the same day, the 
motion and the answer came on for hearing, and were argued and submitted, 
when the court took time to consider, and on March 21, 1900, rendered its 
judgment as follows: "The rule herein taken on February 27, 1900, by plain- 
tiff on the trustée of B. O. Fenner, bankrupt, for the payment of $819.50, 
having been argued by counsel and submitted, and the court having duly con- 
sidered the same, it is ordered that the said rule be dismissed; reserving to 
the plaintiff the right, if it be so advised, to Institute proceedings for its 
protection in the bankruptey court of this district." 

The plaintiffs duly took and perfected their wrlt of error, and hâve as- 
signed: (1) The court erred in holding that the bankrupt co.urt was vested 
with power and authority to control and distribute the fund mentioned in 
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plaintIffsV rule. (2) The court erred In holding that the creditors of Edward 
O. Fenner, a bankrupt, had or might hâve rights or privilèges upon the fund, 
the subject-matter of the rule hereln, to be enforced or adjusted, at the 
Instance of the trustée of sald bankrupt, in the bankruptcy court, or by said 
court. (3) The court erred in dismissing said nale, instead of making same 
absolute. (4) The court erred in holding that the plaintiffs were not en- 
titled to judgment making absolute the rule taken by them on Pebruary 2T, 
1900. 

Charles S. Eice and R. B. Montgomery, for plaintiffs in error. 
Geo. Denegre, J. P. Blair, W. D. Denegre and Eobt. L. Tullis, for 
défendants in error. 

Before PAEDEE, McCOBMICK, and SHELBY, Circuit Judges. 

McCOKMICK, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

In addition to the facts above recited frpm the transcript of the 
record, we learn from the brief of counsel submitted on behalf of 
the défendant trustée, that: 

"Pending a décision of the suit [intermediate the filing of the pétition and 
the deeree], and -with the consent of the plaintiffs, sales were made of some 
of the goods claimed, and the trustée retained the proceeds of said sales to 
respond to the final judgment of the court. The amount thus retained is 
$819.39." 

It thus appears that the défendant trustée did not receive this 
sum as trustée of the bankrupt, but as trustée for the parties to 
the pending suit, and to respond to the final judgment of the court 
therein. If the property in controversy should be adjudged to be 
assets of the bankrupt estate, the proceeds of thèse sales would be 
held, just as the unsold part of the property would be held by the 
trustée of the bankrupt, for administration as a part of the bank- 
rupt's estate. If, on the other hand, the judgment of the court 
should be, as it clearly was, that ail of tjtie property in controversy 
w&s the property of the plaintiffs, and for which the court gave un- 
qualifled judgment in the plaintiffs' favor, with costs against the 
défendant trustée, it seems clear to us that the obligation of the 
trustée to turn over the proceeds of the sales thus made by consent 
was at least as binding on him as his duty to turn over the unsold 
portion of the goods remaining in his possession. The judge of the 
circuit court did not place on record any statement of the reasons 
or conclusions of law which induced him to render the judgment 
he did on the motion or rule of the plaintiffs. We learn from the 
brief submitted by counsel for the défendants in error that: 

"The judge of the circuit court assimllated this case to a proceeding against 
a succession représentative to détermine the amount of a claim against the 
estate of the deceased, and considered that in such a case the court called 
upon to détermine the claim quoad the administrator or other succession 
représentative would remit the elaimant, for the payment of his claim, to 
the court vested with jurlsdiction of the succession. The court considered 
that it was out of the question to interfère with the court originally aequiring 
possession of the res, and clted in support of this view the case of Byers v. 
McAuley, 149 U. S. 608, 13 Sup. Ot. 906, 37 L. Ed. 867." 

The fully settled gênerai propositions so clearly stated in Byers 
V. McAuley are: 
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"First. It is a rule of gênerai application that, where property te In the 
actual possession of one court of compétent jurlsdlction, such possession can- 
not be dlsturbed by process ont of another court. Second. An adminlstrator 
appointed by a state court Is an officer of that court. Hîs possession of the 
decedent's property Is a possession taken in obédience to the orders of that 
court. It Is the possession of the court, and It is a possession which cannot 
be dlsturbed by any other court." Thlrd. Reviewlng Payne v. Hook, 7 Wall. 
425, 19 11. Ed. 260, the concludlng proposition is, In substance, that "a plaln- 
tiff, the citizen of another state, may apply to the fédéral courts to enforce a 
elalm agalnst aiï adminlstrator arlsing out of his wrongful administration 
of the estate; and, if it be objected that other distrlbutees were not made 
parties, the reply la that It was unnecessary, — that it was a proceeding alone 
agalnst the adminlstrator and his suretles." 

Mr. Justice Brewer quotes from the opinion in Payne t. Hook, 
where ît is said on page 431, 7 Wall., and page 202, 19 L. Ed.; 

"The blU under review bas this object, and nothlng more: It seelîs to 
compel the défendant, Hook, to account and pay over to Mrs. Payne her 
rlghtful share in the estate of her brother; and, In case he should not do it, 
to Sx the liabiUty of the suretles on his bond." 

Judge Brewer then proceeds: 

"There was no suggestion In the bill that the fédéral court take possession 
of the estate and remove it from the custody of the adminlstrator appointed 
by the state court; no attempt to settle the clalms of dtlzens of the state, as 
between themselves; no attempt to take the administration of the estate, but 
Blmply to establish and enforce. In behalf of a citizen of another state, her 
claim to a share of the estate." 

The suit of the plaintiffs in error was an action at law. It pre- 
sented a case of which the circuit court had jurisdiction by reason 
of the amount involved and the diverse citizenship of the parties. 
It is not entirely clear that the district court, under the gênerai ju- 
risdiction in law and equity conferred upon it by the bankrupt law 
for the purpose of aiding it, as a court of bankruptcy, in the admin- 
istration of bankrupt estâtes, could hâve entertained the plaintiffs' 
action. And it is fuUy settled that had the défendant Fenner, prier 
to the flling of the pétition on which he was adjudicated a bankrupt, 
surrendered the property in question to the plaintiffs, and the trustée 
had sought to recover it as assets of the bankrupt estate, he could, 
"by the proposed defendant's consent, but not otherwise," hâve pros- 
ecuted his claim in the district court. The letter of the statute 
being: "Suits by the trustée shall only be brought or prosecuted in 
the courts where the bankrupt whose estate is being administered 
by such trustée might hâve brought or prosecuted them if proceed- 
ings had not been instituted, unless by the consent of the proposed 
défendant" (section 23b), — it is not, as we hâve already said, entirely 
clear that, even with the consent of the adverse claimant, the dis- 
trict court could entertain a suit by such claimant seeking to estab- 
lish his ownership of the property alleged to be wrongfully held by 
the trustée as assets of the bankrupt estate. But it seems clear that 
if, with such consent, the district court could entertain jurisdiction 
over such a suit, that consent must be entirely voluntary, and may 
not be constrained by orders or action, or the refusai to act, of 
the circuit court. To apply the language of the opinion in Byers 
V. McAuley to this case, we note that there is no suggestion in the 
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pétition of the plaintiffs in error that the circuit court talie posses- 
sion of the estate of the bankrupt, or any part of it, and to move 
it from the custody of the trustée appointed by the court of bank- 
ruptcy, and no attempt to take charge of the administration oî the 
estate in bankruptcy, but simply to establish and enforce in behalf 
of the plaintiffs their ownership and right to the possession of prop- 
erty claimed by them to constitute no part of the bankrupt estate, 
and therefore in no way subject to be administered by the court of 
bankruptcy or by the trustée appointed by that court. We do not 
perceive why the matters presented in the défendants' answer to the 
plaintiffs' rule might not and ought not to hâve been set up in an- 
swer to the plaintiffs' suit, or why the défendant trustée, having 
failed to set them up in his answer to the suit, should be now heard 
to urge them. If there should be any question as to the défenses 
being légal or équitable, the patent reply is that the circuit court 
exercises amply both jurisdictions, when properly invoked. The de- 
fendant trustée is therefore without excuse on that ground. 

We venture to repeat that, by rendering and executing the fullest 
judgment between the parties to this suit, there could hâve been 
no invasion by the circuit court of the jurisdiction of the court of 
bankruptcy in the administration of the bankrupt estate. The ac- 
tion is not against the bankrupt's estate, but against the trustée 
only for property claimed to he^ and fully shown and adjudged to 
be, no part of the bankrupt's estate. There is no reason to appre- 
hend that any embarrassment would arise in the exécution of the 
judgment against the trustée. No action that could be taken by 
the circuit court against him in this suit could disturb or affect his 
relations to the court of bankruptcy. It is perhaps due the trustée 
to remark that there is no indication on the face of this record that 
he will not promptly comply with any order which the court may 
make on the plaintiffs' rule. The view we hâve taken of this case 
requires us to order that the judgment of the circuit court be re- 
versed, and the cause remanded to that court, with directions to 
make the rule prayed for in the plaintiffs' motion absolute as to the 
$819.39 admitted by the défendant trustée to be in his hands. 

SHELBY, Circuit Judge (dissenting). The plaintiff in error 
brought suit in the circuit court against "Claude H. Solanas, trustée 
of the estate of E. C. Fenner, bankrupt," to recover 37 phaetons and 
surreys. The case was heard before the judge, a jury being waived, 
and a judgment rendered for the plaintiff. No writ of error is sued 
out to review that judgment. No objection is made to it. The 
matter hère for review is the judgment of the court on a motion. 
The motion is not in the record, except as embodied in the following 
order or rule on the trustée to show cause: 

"On motion of Rice & Montgomery, of counsel for John B. McFarlan, 
Senior, John B. McFarlan, Junior, Charles E. J. McFarlan, William W. Mc- 
Farlan, and James E. McFarlan, doing business as commercial partners tra- 
der the name and style of the J. B. McFarlan Carriage Company, plaintiffs 
herein, and on suggesting to the court that judgment has beeu rendered 
herein decreeing your movers to be the owners of the property herein sued for, 
which Judgment is now final, and on further suggesting to the court that 
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pendlng the trial of said cause the défendant hereln sold a part of thc goods 
and property forming the subject-matter of said suit, and received therefor 
the priée and sum of eight hundred and nineteen oo/i(,„ dollars, whlch sum 
stands In place and lieu of ttie property adjudged to belong to thèse movera, 
and on further suggesting that the défendant, while he bas tumed over and 
delivered to your movers the property adjudged to be thelrs, and unsold by 
hiœ, bas refused and stiil refuses to pay over and deliver to movers the sum 
aforesaid received by him from the sale of certain of sald goods and property 
pending this litigation, and that he Is without right in law or otherwise to 
retaln the same, it is ordered by the court that said Claude H. Solanas, trus- 
tée of Edward C. Penner, bankrupt, do show cause, if any he hâve, on Sat- 
urday, the lOth day of March, 1900, why he should not pay over forthwlth to 
movers the said sum of eight hundred and nineteen oo/^,, dollars aforesaid." 

This order being served on the trustée, he âled this swom answer: 

"Now into court cornes Claude H. Solanas, trustée of B. C. Fenner, bank- 
rupt, and, for answer to the rule taken upon him by the J. B. McFarlan Car- 
riage Company, shows to the court that this respondent, in bis eapacity of 
trustée, bolds the sum of eight hundred and nineteen and "«/loo dollars ($819.- 
39) subject to the orders of the court; said amount representing the proceeds 
of the goods of the plaintlfls In rule held by respondent pending the adjudica- 
tion by the court of the rights of ail parties. Eespondent further shows that 
plaintiffs in rule are llable to oontribute their proportion of the Insurance 
premiums upon the property insured after the surrender of B. C. Fenner in 
bankruptcy, and said proportion of insurance Is $37.71. Respondent further 
shows that plaintiffs in rule are liable to contribute their proportion of the 
taxes upon the merchandise and stock in trade of the bankrupt; that the 
whole amount of sald taxes is $285, and the assessment for 1898 and 1899 
upon the merchandise and stock In trade of said bankrupt was $7,000, the 
amount of plaintiffs' goods on hand at the time of the surrender in bankruptcy 
belng $2,607.50. Eespondent shows that, of sald amount of taxes, $67.50 is 
for the taxes of 1898. Respondent Bubmits to the court the question whether 
the plaintiffs In rule are liable to contribute to the expense of the adminis- 
tration of the bankrupt's estate, Including commissions Of the référée and 
trustée. Eespondent further shows that plaintiffs in rule, as third persons 
whose goods were on the leased premises with their consent at the time of 
the surrender in bankruptcy, are liable to contribute towards the payment of 
the rent, and that the amount of said liability can be determlned only by 
ascertaining the rank of the privUeged credltors appearing upon the account 
flled by respondent, and sald ascertainment can be had only after due notice 
to ail parties, and a hearing of their respective clalms In concursu. Where- 
fore respondent prays that this rule be dlsmissed, that a hearing be had to 
détermine the respective rights of the privUeged credltors appearing on the 
account heretofore flled by respondent, and for costs and gênerai relief. 

"Dénegre, Blalr & Denegre, Attorneys." 

Hère is the order or judgment made on the trial .of the motion, 
which is hère assigned as error: 

"March 21, 190O. 

"Che rule herein taken on February 27, 1900, by plaJntlff on the trustée 
of E. O. Fenner, bankrupt, for the payment of $819.50, bavlng been argued 
by counsel and submltted, and the court havlng duly considered the same, It 
is orflered that the sald rule be dismissed, reserving to the plaintiff the right, 
If It be so advised, to Instltute proceedings for Its protection In the bankruptcy 
court of this district." 

The estate of the bankrupt was in the hands of the trustée, in 
custody of the bankruptcy court. The suit and motion were against 
the trustée in his officiai eapacity. The final judgment having been 
rendered by the circuit court against the trustée in bankruptcy, I 
think the plaintiffs in the judgment should hâve been required to 
apply to the bankruptcy court for aJl orders relating to its satia- 
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faction or payment. This is wliat the circuit court decided. The 
trustée holds the property subject to the orders of the court that ap- 
pointed him, just as a receiver lu equity holds the trust estate. The 
judgment créditer of the receiyer's trust estate must go with his 
judgment claim to the court having jurisdiction of the receiver- 
ship. Wiswall t. Sampson, 14 How. 52, 14 L. Ed. 322; Beach, Kec. 
§ 713. "Uuless," as Mr. Justice iNelson asked in the case cited, "the 
court be permitted to retain the possession of the fund, thus to ad- 
minister it, how can it ascertain the interest in the same to which 
the prosecuting judgment créditer is entitled, and apply it upon his 
demand?" In Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 
L. Ed. 867, the court states the ruie which I think is applicable to 
this case: 

"It is a rule of gênerai application that, where property is in tlie actual 
possession of a court of compétent Jurisdiction, sucti possession cannot be dis- 
turbed by process issned ont of another court." 

This principle is applicable to cases of suits against administra- 
tors, assignées, receivers, and ail trustées, where the trust estate 
is in process of administration in a court of compétent jurisdiction. 
Hewett V. Norton, 1 Woods, 68, Fed. Cas. No. 6,441, involved an ad- 
verse claim by a third person of property in the hands ot the as- 
signée in bankruptcy. Woods, Circuit Judge, held that: 

"No other court, and no person acting under any process from any other 
court, can, without the permission of the banljrupt court, interfère with it; 
and to 80 interfère is a contempt of the baniirupt court" 

I think the circuit court correctly refused to grant the motion, 
and that the plaintifif in error was properly required to make the 
application to the bankruptcy court having jurisdiction of the es- 
tate. The bankruptcy court is vested with power to marshal the 
assets and settle the estate. No part of the assets should be taken 
from the trustée except by order of the bankruptcy court. It is not 
sufQcient reason for making an exception to the rule that some 
other court has decided that certain funds held by him as trustée 
are not really part of the trust estate. When another court inter- 
fères, it is always under some claim of right to interfère. If the 
trustée has recdved and holds the funds as a part of the trust es- 
tate, they are in custodia legis, and only the court having jurisdic- 
tion of the trust should make orders as to paying out the fund. The 
answer to the rule shows that the funds are the proceeds of the 
sale of property on leased premises, and that under the Louisiana 
statute they are liable to contribute to the payment of the rent. 
Personal property belohging to third persons, when it is contained 
in the leased house by consent of the owner of the property, is af- 
fected by the pledge. Eev. Civ. Code La. art. 2707; Goodrich v. 
Bodley, 35 La. Ann. 525. This lien, being valid under the state 
law, is valid under the bankruptcy law. McLean v. Klein, Fed. 
Cas. No. 8,884; In re Bowne, Fed. Cas. No. 1,741; In re Wynne, 
Fed. Cas. No. 18,117. This défense could only properly be adjudi- 
cated by the court having jurisdiction to administer the bankrupt's 
estate. Other défenses involving similar questions are stated in the 
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answer. The circuit court has not passed on them. That court 
properly, I think, held that the matter should be decided and ad- 
justed in the bankruptey court. Under the décision just made in 
this court they are not to be decided at ail, for the direction to the 
-circuit court is peremptory to enter judgment on the motion, dis- 
regarding the défenses. 

There are other reasons why I think the Judgment cannot be prop- 
erly reversed. The only errors assigned relate to the judgment of 
March 21, 1900. The previous judgment was in favor of the plaintiff 
in error, and no objection is made to that by either party. The judg- 
ment complained of is the refusai of the court to grant an order 
to the trustée to pay the plaintiff in error $819.50. The court de- 
clined to make such order, "reserving to the plaintiff the right, if 
it be so advised, to institute proceedings for its protection in the 
bankruptcy court of this district." No exception was reserved to 
this order. No timely objection was made to it. Without such 
objection and exception, it should not now arail to reverse the case. 
Wilson V. McNamee, 102 U. S. 572, 26 L. Ed. 234; Mahoney v. 
O'Leary, 34 Ala. 97. It is not until May 8, 1900, that the record 
shows that the plaintiff was not content to make the application in 
the court administering the trust, and then the first objection is 
shown by flling the pétition for a writ of error. Not only is there 
an absence of a note on the record of any objection to the order, 
but no bill of exceptions is filed in the case. Motions made in cases 
at law during the progress of a case, and the rulings of the court 
granting or denying them, must, in order to be reviewed by an ap- 
pellate court, be taken up on a bill of exceptions. Wiggins v. With- 
erington, 96 Ala. 535, 11 South. 539; Fleming v. City of Bainbridge, 
«4 Ga. 622, 10 S. E. 1098; Berger v. Spalding, 13 La. Ann. 580; 
Muiphy V. Simonds, 14 La. Ann. 322; Kerr v. Clampitt, 95 U. S. 
188, 24 L. Ed. 493; Eailway Co. v. Warren, 137 U. S. 348, 11 Sup. 
et. 96, 34 L. Ed. 681. The presumption prevails that the circuit 
court has decided correctly unless the contrary appears from the 
record. Livingston v. Cooper, 22 Fia. 292. The order or rule re- 
cites that it is issued on the motion of counsel for the plaintiff in 
error, and states what suggestions were made in the motion, but 
the motion is not otherwise shown in the record. The record con- 
tains the trustee's answer to the rule setting up certain défenses, 
and shows that a hearing was had, and the motion refused. Whether 
that hearing was on afadavits or oral évidence does not appear. No 
évidence is shown by bill of exceptions or otherwise. Under such 
circumstances, this court, I think, should présume that the évidence 
was such as justifled the circuit court in refusing to grant the mo- 
tion. The opinion of the majority, however, ônds error, when the 
record fails to disclose the évidence on which the court acted; and 
the case is remanded, not for a new trial, but with peremptory in- 
structions to make an order on évidence not disclosed in the record. 
This conclusion is wrong, I think, because it requires the circuit 
court to interfère with the administration or disposition of a fund 
in the hands of the district court, it ignores the fact that no ob- 
jection was made or exception taken to the order hère complained 
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ofj it disregards the usual presumption in favor of the correctness 
of the rulings of the trial court, and it dispenses with the necessity 
for a bill of exceptions in a trial of issues of fact in a case at law. 
Although the circuit court has both equity and common-law juris- 
diction, as is stated in the opinion of the court, this case cannot be 
considered a case at law for the purpose of review by writ of error, 
and a case in equity to dispense with the necessity for a bill of ex- 
ceptions. I think the judgment of the circuit court should be af- 
firmed. 



In re SLINGLUFP. 
(District Court, D. Maryland. December 21, 1900.) 

1. Bankrcptct — AssETs— Endowmbnt Policy. 

An endowment policy of Insurance on the llfe of a bankrupt, payable 
to hlm, with accumulated dividends. If he survives the term, or, in case 
of his death before its maturity, to his wife, which by its terms is as- 
signable, but has no surrender value, passes to his trustée, under Bankr. 
Act 1898, § 70a, cl. 5, as property which he could hâve transferred; and 
If Buch policy has an actual value, which by any practlcable means can 
be realized and made available for the payment of debts, the creditors 
are entitled to the beneflt of it. Where the amount of such a policy is 
considérable, and it will mature before the estate can be closed, the 
trustée may, with the sanction of the court and the assent of the cred- 
itors, retain it, and pay the remaining premiums as they mature; and, 
In case the amount is realized, the creditors will be entitled at least to 
the proportion equitably to the crédit of the policy at the date of the 
adjudication, with the outlay for premiums. 

2. Samb. 

The proviso to Bankr. Act 1898, § 70a, cl. 5, Is not Intended to define 
the class of life Insurance policies, title to which vests in the trustée, 
and llmlt the same to such policies as hâve a cash surrender value, but 
to give to the bankrupt a privilège with respect to such policies; and 
even such privilège is conditloned on payment to the trustée of the full 
value of the policy, as au asset of his estate. An endowment policy pay- 
able, with accumulated profits, to the insured at the end of a specified 
term, but providing that in case of his death during the term the principal 
sum shall be pald to a beneflciary named, has two features. Primarily 
it is an investment for the benefit of the holder, and secondarlly a policy 
of llfe Insurance for the beneflt of the beneflciary. There Is no joint in- 
terest between the two, but so long as the holder lives the policy is his 
property, and on his bankruptcy constitutes assets of his estate for the 
benefit of his creditors, like any other Investment of his capital; and the 
title vests In his trustée, who may dispose of It In any manner by which it 
can be made of value to the estate, or, with the sanction of the court, 
disclaim It. 

In Bankruptcy. In the matter of the pétition of Nannie J. Sling- 
luff, wife of the bankrupt, for an order requiring the trustées in 
bankruptcy to deliver to her a policy of life insurance. See 105 
Ped. 502. 

William L. Marbury, for petitioner. 

Gteorge E. Willis and Randolph Barton, for trustées. 

MORRIS, District Judge. Among the assets returned by Horace 
Slingluff in his schedule, and now in the possession of the trustées. 
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is a tontine investment policy in the New York Life Insurance Com- 
pany. This policy (No. 166,465) is for $5,000, upon the life of Horace 
Slingluff, and is dated December 29, 1882. Tlie company by this 
contract agrées that, upon the payment of $246.10 on the 29th day 
of December in each year for 20 years, it will pay the said insur- 
ance to Horace Slingluiï, or his légal représentatives, if he survives 
the twenty years, or, if he dies within the 20 years, then to his wife, 
or her légal représentatives. The premiums hâve been paid by Mr. 
Slingluff for 18 years, and, if he lives, two more premiums will be 
payable, — one on December 29, 1900, and one on December 29, 190Î, 
of 1246.10 each. The policy contains the conditions and provisions 
usual in life insurance contracts with regard to the payment of 
premiums, limit of travel and résidence, occupation and employ- 
ment, and proofs of death. It was specially stipulated that, in con- 
sidération of the policy being issued on the tontine investment plan, 
any claim arising under statute or otherwise to a paid-up policy 
or surrender value, or to any temporary insurance, was expressly 
waived. And it was also expressly agreed that the policy was ac- 
cepted by the assured upon the conditions of the company's invest- 
ment tontine plan, by which no dividend was to be allowed on the 
policy unless the person whose life was insured should survive the 
tontine period of 20 years, and then the surplus derived from the 
same class of policies should be equitably apportioned among the 
policies of the same class completing their tontine dividend peridds, 
and it was agreed that previous to the completion of its tontine divi- 
dend period the policy should bave no surrender value in cash or 
in a paid-up policy. It was provided that assignments must be made 
in duplicate, and both copies sent to the home office for acknowl- 
edgment, one of them to be retained by.the company; that upon the 
completion of the tontine period, which it was agreed should be 
completed on December 29, 1902, the légal holder of the policy should 
be, upon certain notice as to his choice, entitled, at his option, in 
substance, either to withdraw the whole |5,000, together with the 
surplus apportioned to the policy, or to couvert the whole proceeds 
into a paid-up policy, or into a life annuity upon the life of the per- 
son insured. It is conceded that the proceeds of the policy, if in 
force on December 29, 1902, less than three years from the date 
of the application in bankruptcy (that is to say, the amount insured, 
with its proportion of the surplus), will amount to about $7,000. 
The policy was in the possession of the bankrupt at the date of his 
pétition in bankruptcy, January 30, 1900, and was returned by him 
in his schedule of assets, and was delivered by him to the trustées. 
The wife of the bankrupt on July 7, 1900, petitioned the court to 
direct the trustées to surrender the policy to her, upon the ground 
that it had no surrender value to said bankrupt, and did not pass 
to his trustées, and that as the sum insured is payable to the peti- 
tioner in the event of the death of her husband at any time before 
December 29, 1902, she is entitled to hâve the policy in her posses- 
sion. The trustées oppose the granting of the prayer of the péti- 
tion, claiming that the policy passed to them by opération of law; 
that it bas now, and had at the time of the flling of his pétition by 
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said bankrupt, a large salable value; and tliey state that it will 
not delay the closing of the estate if thej should hold the policy until 
the endowment period matures. 

The questions raised by this pétition are important and of qfiiite 
fréquent occurrence. First, it is to be considered whether a policy 
of this character passes to the trustée in bankruptcy under the pro- 
visions of the act. The policy bas a large actual value, but by its 
terms it has no surrender value. One of the features of the tontine 
plan, under which it is issued, is that only the survivors of the ton- 
tine period shall reap the profits arising from the lapses.. If, there- 
fore, as is contended on behalf of the petitioner, under the bank- 
rupt law only those policies pass to the trustées in bankruptcy for 
which the insurance company has contracted or is willing to pay 
a price for surrender, then there is an end to the présent controversy. 
Section 70a of the bankrupt act of 1898 provides: 

"The trustée * ♦ • sball • * • be vested by opération of law -witb 
the title of the bankrupt as of the date he is adjudged a banlirupt, except in 
so far as it is to property which is exempt, to ail documents relating to Iiis 
properties; * * * (5) property which prior to the filing of the pétition he 
could by any means hâve transferred, or which might hâve been levied upon 
and scld under judicial process against him." 

It is clear, I think, that a contract with an insurance company 
which the bankrupt could bave assigned to a person compétent to 
accept an assignment is a contract which the bankrupt could bave 
transferred, within the meaning of this provision of the bankrupt 
act. And I think it is clear that this policy, and the beneflts to 
be derived by the bankrupt by virtue of it, was by its terms recog- 
nized by the insurance company as an assignable contract. The 
policy in terms provides that it may be assigned, and provides that 
the beneflts shall be secured to the légal holder. And I think it 
is clear that a contract which entitles the bankrupt or bis assignée 
to hâve the sum agreed upon paid to him in the event of bis surviv- 
ing until a certain date is property. Bassett v. Parsons, 140 Mass. 
109, 3 N. E. 547; Brigham v. Insurance Go. 131 Mass. 319; Insur- 
ance Co. v. Armstrong, 117 U. S. 591-397, 6 Sup. Ct. 877, 29 L. Ed. 
997; Insurance Co. v. Flack, 3 Md. 341. A possibility coupled with 
an interest passes to the trustée in bankruptcy. Williams v. Heard, 
140 U. S. 529-538, 11 Sup. Ct. 885, 35 L. Ed. 550. In Warnock v. 
Davis, 104 U. S. 775-781, 26 L. Ed. 924, it is said to be the law oî 
New York that a policy of life insurance is assignable like an ordi- 
nary chose in action, and that the assignées are entitled to the fuU 
sum payable, without regard to the considération paid, or any in- 
surable interests in the life of the assured. This policy, by its 
terms, provides that it shall be construed only according to the laws 
of New York. And in Maryland it is held that, a policy being a 
chose in action for the payment of money, the assured may make 
a valid assignment of a policy on bis own life to one who has no 
insurable interest therein. Kittler v. Smith, 70 Md. 261-265, 16 
Atl. 890, 2 L. R. A. 844. I think it follows that the bankrupt's 
interest in this policy was property which prior to the flling of the 
pétition he could hâve transferred, and that unless prevented by the 
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proviso to section 70, or by its peculiar nature as a contract of life 
Insurance, it vests by opération of law in the trustées. After the 
provision above quoted from section 70a, stating what property sliall 
pass to the trustée of the banlcrupt, there is added a proviso for the 
benelit of the bankrupt in respect to a certain class of insurance poli- 
cies, as follows: 

"Provided, that when any bankrupt shall hâve any insurance policy -whicli 
has a cash surrender value payable to himself, his estate or Personal repré- 
sentatives, he may, within 30 days after the cash surrender value has been 
ascertained and stated to the trustée by the company issuing the same, pay 
or secure to the trustée the sum so ascertained and stated and continue to 
hold, own and carry sueh policy free from the claims of creditorg, partici- 
pating in the distribution of his estate under the bankruptcy proceedings, 
otherwise the policy shall pass to the trustée as assets." 

It is urged that this proviso is not, as upon flrst impression it 
would seem to be, merely a privilège given to a banlirupt to rescue 
a certain class of insurance policies from the gênerai vesting of the 
title by opération of îaw in the trustée, but that it is an exclusive 
deiinition of what class of policies vest in the trustée, and that its 
meaning is that no policies of insurance pass to the trustée except 
those which hâve a surrender value, and which the bankrupt has 
failed to redeem by paying or securing to the trustée such ascer- 
tained surrender value. This, it seems to me, is to convert what 
was added by way of proviso and exception to the gênerai provi- 
sion for the passing of ail property which the bankrupt could by 
any means bave transferred into an affirmative, exclusive statement, 
so far as concerns insurance policies, of what should pass. I can 
see no reason for this unnatural and unusual construction. There 
is no reason to conclude from any expression in the bankruptcy act 
that it was the intention to allow the bankrupt to retain from his 
creditors apything (except the exemptions prescribed by the law of 
the state) which he could transfer, and from which they could dérive 
pecuniary benefit, even though the ultimate benefit depended on a 
contingency. In the présent case the policy is a contract by which 
the bankrupt, or his assigns, if he lives until December 29, 1902 
(that is to say, in less than three years from the date of the adjudi- 
cation), will receive $7,000, provided there is paid in the meantime 
two yearly premiums of |246.10 each. The bankrupt is a man in 
middle life, and his expectancy of life is easily ascertainable. It Is 
true, the contract expressly states that nothing shall be paid by 
way of anticipation until the maturity of the contract. But this 
does not destroy the actual pecuniary value of the contract to any 
person entitled to take and hold it until maturity. It is in this 
particular case shown that a purchaser, for a considérable sum, 
is now ready to take an assignment of the policy; and the trustées 
also show that, even if they bave to await the maturity of the policy, 
it will not delay the final settlement of the estate, as there are com- 
plicated real-estate interests which will require time to reduce to 
money. It is to be considered that endowment policies hâve two 
features. One is the ordinary life insurance, by which a sum is to 
be paid to the beneflciary if the life insured terminâtes before the 
maturity of the endowment period. The beneflciary, therefore, is 
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only interested in the policy in case of the death of the assured be- 
fore the endowment matures. The other is the endowment feature, 
by which the company, in considération of an increased premium, 
agrées to pay to the person on whose life the insurance is granted, 
or to the légal holder of the policy, the money called for by the 
policy, if the assured is living at a named date. The endowment 
feature is obviously in the nature of a savings fund, in which the 
assured and his assigna are interested, but the beneflciary is not. 
So far as the assured is concerned, the endowment feature is the 
accumulating, by depositing with the company the annual premiums, 
of a sum to be repaid to him in his lifetime if he survives the en- 
dowment period. In Evers v. Association, 59 Mo. 429, it was held 
that there was no joint interest in such a policy between the as- 
sured and the beneflciary, but that it belonged to the assured alone 
while he lived, because if he survived the endowment ]>eriod the 
whole proceeds would be paid to him, and the interest of the bene- 
ficiaries did not attach except in the contingency of his dying within 
ihe period. To similar effect are Tenues v. Insurance Co., 26 Minn. 
271, 3 N. W. 346; Talcott v. Field (Neb.) 52 ÎJ. W. 400; Levy t. 
Van Hagen, 69 Ala. 17; Tompkins v. Levy, 87 Ala. 263, 6 South. 
346; 2 May, Ins. § 459d. An interesting discussion of the law of 
"Endowment Life Insurance Policies Carried by Insolvent Debtors," 
by Lucius Weinschenk, published in August, 1900, by the Boston 
Literary Bureau, has furnished me some of the foregoing citations. 

It is, I think, apparent that such a policy may hâve no surrender 
value, and yet hâve a very large actual value, which can be secured to 
the bankrupt's creditors without in any manner affecting the contin- 
gent interest which it was contemplated should be secured to the 
beneflciaries. There would seem to be no reason why the deposits 
in a life insurance company to secure a sum payable to the assured at 
a given date, if he should be then alive, should be treated' diiïerently 
from a similar contract with a savings bank or building association. 
It is quite true, as has been urged in argument, that public policy for- 
bids pure wagering policies on the life of a person in whose life the 
beneflciary has no insurable interest. Warnock v. Davis, 104 U. S. 
775, 26 L. Ed. 924. But this has no application to creditors of the as- 
sured to the estent of their claims. Cammack v. Lewis, 15 Wall. 643, 
21 L. Ed. 244. It may be that, if the whole sum secured by the policy 
should be coUected by the trustée, only the proportion thereof ascer- 
tained to hâve been equitably to the crédit of the policy at the date of 
the adjudication, with the outlay for premiums, would be allowed to 
be retained by the trustée. But the question of whether the trustée 
would be entitled to the whole proceeds or not is not at ail necessary 
to be considered now in this case ; for, if necessary to be ascertained, 
there are, I think, settled principles upon which an actuary could dé- 
termine the amount to which the policy was entitled equitably at 
any stated date. It would, therefore, seem that the test by which 
to détermine whether a trustée shall retain such a policy or shall 
deliver it to the beneflciary is not whether the policy has a cash sur- 
render value, in the sensé that by its terms or by practice a cash 
payment can be obtained from the company for its surrender, but 
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whether or not it bas an actual value which will be of benefit to the 
bankrupt's creditors. If the policy is a "paid-up" endowment policy, 
by which a sum is made payable to the bankrupt at a fixed date, ail 
that the trustée would need to do would be to hold the policy until 
maturity, or, if the bankrupt died before maturity, then to hand 
it to the beneflciary. If it is a policy requiring further payments 
of premium, then, if the payments are guarantied by the creditors, 
or the assets are suflBcient to pay them, it is for the trustée to con- 
sider whether or not it will be a beneflt to the estate to keep the 
policy alive, and to obtain the sanction of the court to either retain 
or disclaim it. It is always at the option of a trustée of a bank- 
rupt to refuse to accept a transfer of property or of contracts which 
would be a burden to the estate. It seems, therefore, that where 
the policy passes by opération of law to the trustée, and the priv- 
ilège given by the proviso to section 70 of the act is not availed of 
by the bankrupt, the duty devolves upon the trustée, having regard 
to the recommendation of the creditors, the probable value of the 
policy, and ail the circumstances of the case, to apply to the court 
ifor direction as to whether he shall retain the policy and keep it 
alive, or shall surrender it to the bankrupt or other person inter- 
ested in it. This practical dealing with an Insurance policy, as with 
any other asset of the bankrupt, has the merit of preventing the sac- 
rifice of a policy not valuable enough to be continued by the cred- 
itors, and yet of some value to the bankrupt or his f araily, and, on the 
other hand, it prevents the creditors f rom being deprived of the policy 
in case the bankrupt's interest in it is of value to the creditors. Cases 
may quite possibly occur in which it would be grossly inéquitable that 
endownaent policies paid for ont of the bankrupt's assets for large 
sums just about to mature should pass to the bankrupt, and his 
creditors realize nothing from their value. 

In Morris v. Dodd (a case decided by the suprême court of Georgia, 
April 11, 1900) 36 S. E. 83, the bankrupt held a policy on his life, pay- 
able to his légal représentatives, which just before his pétition in vol- 
untary bankruptcy he assigned to his wife. Six months after the as- 
signment, but pending bankruptcy proceedings, the bankrupt died, and 
the trustée entered suit to set aside the transfer to the wife as f raudu- 
lent against creditors. The évidence submitted satisfied the court 
that neither at the time of the transfer nor of the flling of the péti- 
tion in bankruptcy did the policy hâve any cash surrender value, and 
it was held that, if the policy had no surrender value, it would not 
hâve vested in the trustée, even if it had not been transferred to 
the wife. The case was, no doubt, rightly decided, as it was estab- 
lished by the testimony that at the time of the transfer to the wife 
the bankrupt did not part with anything which was then of value 
to his creditors, the loss of which operated as a fraud upon fbeir 
rights. The court, however, in its opinion, goes further, and lays 
down a rule which, I venture to think, is not applicable to endow- 
ment policies calling for the payment of a sum to the bankrupt 
himself at a given date, if then living. Barbour v. Insurance Co., 
ei Conn. 240, 23 Atl. 154; Bank v. Hume, 128 U. S. 193-204, 9 Sup. 
Ot. 41, 32 L. Ed. 370. Such a policy, which has been kept up for 
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a number of years, or is fully paid up, bas to its crédit an ascer- 
tainable portion of tbe sum ultimately payable; and it would seem 
that the creditors ought not to be deprived of tbe chance of obtain- 
ing the beneflt of this contract, if it can be worked ont without in- 
justice to any one. The fact that the endowment is by the policy 
made payable to the bankrupt, and not to his wife or other beneû- 
ciary, is his own act, and no one can complain that his creditors 
beneflt by its having been so made. The présent value of such a 
contract dépends upon the nearness of the day for its performance. 
Barbour v. Insurance Ço., 61 Conn. 240-248, 23 Atl. 154. And that 
présent value, at least, his creditors are entitled to, if by any reason- 
able means that value can be made available for the payment of 
debts. In the case now in hand the contract is the resuit of outlay by 
the debtor, and if he had not petitioned in bankruptcy, and should live 
about three years from the date of his pétition, and should pay the two 
insignificant annual premiums, he vi'ould hâve |7,000 paid to him 
for his own beneflt, which his creditors would be entitled to havé 
applied to the payment of their debts if he had not petitioned. To 
deny them ail right to that fund is to withdraw from them some- 
thing which they had a right to look to, without giving them any- 
thing in return, and it is giving to the bankrupt for his own beneflt 
a large gratuity, for which he surrenders nothing to the creditors. 
If, as I think, section 70a opérâtes to transfer and vest the title 
to the policy in the trustée, there can be no difflculty in the trustée 
holding it. Creditors hâve an insurable interest in the life of their 
debtor. Cammack v. Lewis, 15 Wall. 643, 21 L. Ed. 244. And, as 
the trustée represents the creditors, there can be no difiSculty in sus- 
taining his insurable interest, so long as the debts are unpaid, even 
though by opération of the bankrupt law the bankrupt bas been dis- 
charged from personal liability. Insurance Co. v. Schaefer, 94 tJ. 
S. 457-460, 24 L. Ed. 251. 

It remains to examine some of the cases which hâve been brought 
to my attention. In re Buelow (D. C.) 98 Fed. 86-89, the court states 
that the life insurance policies had no cash surrender value, and 
no value for any purpose, except as they might become valuable at 
the time of the death of the husband, provided the premiums were 
kept paid, and it was ordered that the trustée deliver the policies 
to the petitioners. This was obviously a case in which the policies 
would hâve been a burden to the estate. The cases of In re Lange 
(D. C.) 91 Fed. 361, and In re Steele (D. C.) 98 Fed. 78, reversed bj 
the circuit court of appeals for the Eighth circuit (opinion by Cir- 
cuit Judge Caldwell, flled Nov. 12, 1900, 104 Fed. 968), had to do 
with the question whether the proviso to section 70 should be held 
to override the gênerai provision exempting property declared to be 
exempt by the state law; but this case is not affected by that ques- 
tion, as the Maryland law exempts from claims of creditors only poli- 
cies taken ont for the beneflt of the wife or children or dépendent 
relative or a créditer, or bona fide assigned for their beneflt. Code 
Md. art. 45, §§ 8-10; Emerick v. Coakley, 35 Md. 188; Elliott 
V. Bryan, 64 Md. 368, 1 Atl. 614; Earnshaw v. Stewart, 64 Md. 513, 
2 Atl. 734. In re Diack, 3 Am. Bankr. R. 723, 2 Nat. Bankr. N. 664, 
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100 Fed. 770, the policy was an endownment policy of the same 
character as the one now before me, except that it had a surrender 
value, a portion of wMch represented the interest of the bankmpt 
in the policy, and the remaining portion the interest of his wife. 
As the trustée could net require the wife to accept a paid-up policy 
or to surrender, Judge Brown required the banlirupt to exécute an 
assignment to the trustée of his interest in the surrender value, and 
directed that the bankrupt's interest in that sum should be payable 
eut of the policy when it matured, or whenever sooner paid. This, 
it seems to me, was dealing with the policy as I think should be 
done in the présent case; that is to say, a practical and just plan 
was adopted to préserve the respective rights of the creditors and 
the beneflciary in a valuable asset. In Re Boardman, 2 Nat. Bankr. 
N. 821, 103 Fed. 783, the policy was an endownment policy payable 
to the bankrupt at a fixed date if living, and, if he died before that 
date, then to his mother. It had no technical surrender value by 
contract, but the insurance company was willing to pay a cash sum 
for its surrender. Judge Lowell held that the policy passed to the 
trustée. The note to In re Hernich, 1 Am. Bankr. E. 713, stating that 
the referee's report was approved by me, does not express the actual 
fact. That case arose upon the application of the bankrupt for hîs 
diadiarge, and the question considered by the référée was whether 
or iot the bankrupt had made a false oath in swearing to a schedule 
of his proi)erty without including therein the policy of insurance. 
The referee's report stated that the bankrupt had not made a false 
oath, giving his reasons for his report, and the court granted the 
discharge. The only matter upon which the court passed was tBat 
the bankrupt was entitled to his discharge. The fact was that the 
policy in that case had a surrender value of less than |200, which 
the Massachusetts Insurance Company refused to pay without the 
wife's release, and it appeared to be a policy which it would hâve been 
a burden either to carry, or to expend the cost of any attempt by suing 
for the surrender value to test the right of the insurance company 
to refuse to pay without the wife's release. There was, therefore, 
nothing to be gained by requiring the bankrupt in that case to as- 
sign his interest in the policy to the trustée, and neither the trustée 
nor any creditor petitioned the court to so order. 

The prayer of the pétition in the présent case is denied, and the 
pétition dismissed. 



UNITED STATES v. 1,621 POTJNDS OP PUR CI.IPPINGS (GERRINGBR, 

Claimant). 

(Circuit Court of Appeals, Second Circuit. December 6, 1900.) 

No. 5. 

L CtrsTOMS DuïiEs — Bntbt — Undervaldation — Additional Ddtibs. 

Section T of the customs administrative act, as amended July 24, 1897 
(30 Stat. 211), provides that, where the appraised value of dutiable irci- 
ports exceeds the value dedared in the entry, there shall be additional du- 
tles of 1 per cent, on the total appraised value for each 1 per cent, that 
the appraised value exceeds such declared value, not exceeding 50 per cent, 
of the appraised value; that such additional duties shall not be remitted, 
nor payment thereof avolded, except in cases arlsing from a manifeat cler- 

loa p.— 11 
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ical ei-ror; and that, If the appralsed value exceeds such declared value by 
more than 50 per cent, except when arislng from a manifest clérical 
error, the entry shall be presumptively fraudulent, and, unless tlae pre- 
sùmption Is overcome, the merchandlse shall be forfeited. Held, that the 
additlonal dutles are payable, except in case of clérical error, irrespective 
of any question of fraudulent undervaluation on the part of the importer. 

8. JuDGMKKTs— Change apteb Term. 

After the term at which a Judgmeut Is entered, the court pronouncing 
It cannot vacate it because entered "erroneously, and without authority 
of law," unless at such term steps are talsen towards Its vacation. 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

Chas. H. Brown, U. S. Atty. 

Henry Gosslieb, for défendant in error. 

Before WALLACE, LACOMBE, and SBIPMAN, Circuit Judges. 

PER CUEIAM. At the May term of the United States district 
court for the Northern district of New York, in an action brought 
by the government for the condemnation of certain merchandise 
which had been seized by the collector of customs as forfeited to the 
United States because of a fraudulent undervaluation when entered 
for importation, the court dismissed the information, and ordered 
the merchandise released by the collector of customs upon the pay- 
ment by the claimant of the duties upon the merchandise at its ap- 
praised value, "together with the pénal duties provided by section 7 
of the customs administrative act of July 24, 1897." At the Septem- 
ber term next following a motion was made on behalf of the claimant 
to vacate the judgment entered at the previous term, and thereupon 
the court entered another judgment in the action vacating the judg- 
ment entered at the earlier term, dismissing the information, and 
ordering the merchandise to be released by the coUector of customs 
upon the payment of the customs duties upon the appraised value of 
the merchandise without the pénal duty. This writ of error assails 
the latter judgment. 

It appears by the bill of exceptions that the merchandise in ques- 
tion was entered in August, 1898, for the claimant by one Fitchel- 
berg; that the claimant instructed Fîtchelberg to make entry at its 
full value; that Pitchelberg caused the merchandise to be entered 
as of the value of 1140,' that the dutiable value was $905, and it 
should hâve been entered at that value; and that the claimant was 
not a party to the fraudulent undervaluation, and had no knowl- 
edge thereof. The question whether the claimant was guilty of 
fraudulent undervaluation was submitted to the jury, and the jury 
rendered a verdict in his favor upon that issue. Under the statute of 
July 24, 1897 (30 Stat. 211, § 32), amending section 7 of the act of 
June 10, 1890, entitled "An act to simplify the laws in relation to the 
collection of the revenues," when the appraised value of imported 
merchandise subject to duty exceeds the value declared in the entry, 
additional duties shall be levied, collected, and paid of 1 per centum 
on the total appraised value thereof for each 1 per centum that such 
appraised value exceeds the value declared in the entry, but the addi- 



UKITED STATES V. 1,631 POUNDS OF FUU CLIPPIXGS. 163 

tional duties are limited to 50 per cent, of the appraised value of thé 
merchandise; and such additional duties are not to be construed to be 
pénal, and shall not be remitted, nor payment thereof in any waj 
avoided, except in cases arising from a manifest clérical error. The 
section further provides that if the appraised value shall exceed the 
declared value by more than 50 per cent., except when arising from 
a manifest clérical errer, such entry shall be held to be presumptively 
fraudulent, the collector of customs shall seize the merchandise, and 
proceed as in a case of forfeiture for violation of the custom laws ; and 
that in any légal proceeding that may resuit from such seizure the 
undervaluation as shown by the appraisal shall be presumptive évi- 
dence of fraud, and the burden of proof shall be on the claimant to 
rebut the same, and forfeiture shall be adjudged unless he shall rebut 
such presumption by sufBcient évidence. TJnder this statute the addi- 
tional duties are payable except in cases arising from a manifest 
clérical error, irrespective of any question of fraudulent undervalua- 
tion on the part of the importer. The merchandise is not forfeited, 
however, and cannot be condemned, except in the case of a fraudulent 
undervaluation. The verdict of the jury authorized the dismissal of 
the information, but it did not authorize that part of the judgment 
ordered by the court directing the collector to release the merchandise 
from seizure upon the payment by the claimant of the ordinary duties, 
and, in effect, relieving him from the payment of the additional 
duties. The collector not being a party to the action, it is doubtful 
whether any provision should hâve been incorporated into the judg- 
ment directing him to release the merchandise. Hoveever this may 
be, the provision inserted was erroneous, and the assignment of error 
is well taken. 

Unless we are permitted to présume what does not appear by the 
record, the judgment should be reversed upon the authority of Bron- 
son V. Schulten, 104 U. S. 410, 26 L. Ed. 997, and Phillips v. Negley, 
117 U. S. 665, 6 Sup. Gt. 901, 29 L. Ed. 1013. Thèse cases décide that 
during the term when it is rendered or entered of record a judgment 
or an order, however conclusive its character, is under the control 
of the court pronouncing it, and may then be set aside, vacated, or 
modifled; but that after that term, unless steps be taken during its 
continuance by motion or otherwise, errors in a final judgment can 
only be corrected by an appellate court; and that neither the prac- 
tice of the state courts in exercising control over their own judgments 
and administering équitable relief in a summary way, nor the stat- 
utes of the states can détermine the action of the courts of the United 
States upon this subject. The earlier judgment was not annulled 
because of a clérical error, but, according to the récital in the later 
judgment, upon the ground that it was entered "erroneously, and with- 
out authority of law." The objection goes to the power of the court, 
and it does not appear that any steps were taken towards a vaca 
tion of the judgment during the May term. The judgment is reversed 
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J. ELLWOOD LEE CO. v. McCLAIN, Oollector (two cases). 

(Circuit Court, E. D. Pennsylvania. January 15, 1901.) 

Nos. 30, 31. 

Internal Ebvenub— Stamp Tax on Medtoinal Articles— Pi, aster. 

Tlie terms "médicinal articles compounded" and "médicinal articles com- 
pounded by any formula published or unpublished," as used in section 20 
of the war revenue aet of 1898, are not trade expressions having a deflned 
meaning by commercial use or in the business of drugglsts and pharma- 
cists, but the word "compounded" is used in its ordinary sensé, as meaning 
"mlxed." Plasters made by mixing one or more médicinal drugs with a 
base, having either no médicinal effect or none which is designed or im- 
portant, by private formulas, although not held out as being proprietary, 
such plasters being advertised as having some spécial claim to merit and 
as remédies or spécifies for some ailment, are "médicinal articles com- 
pounded," within the meaning of said section, and subject to tax under 
Schedule B. 

Actions against Défendant, as Collecter of Internai Revenue, to 
Recorer Stamp Taxes Paid. 

Henry P. Brown, for plaintiff. 
Francis Fisher Kane, for défendant. 

DALLAS, Circuit Judge. Thèse actions were tried togetlier, and 
by the court without the intervention of a jury, in pursuance of a 
stipulation flled in accordance v^ith sections 649 and 700 of the Ee- 
vised Statutes. They were brought to recover the sums paid by the 
plaintiffs to the défendant, collector of internai revenue for the First 
district of Pennsylvania, for stamps afflsed by the plaintiffs to certain 
plasters manufactured by them. The question to be decided is 
whether those plasters were subject to stamp tax under section 20 
and Schedule B of the aet of congress of June 13, 1898, which are as 
f ollows : 

"Sec. 20. That on and after the flrst day of July, eighteen hundred and 
ninety-eight, any person, flrm, eompany or corporation that shall malve, pré- 
pare and sell, or remove for consumption or sale, drugs, medicines, prépara- 
tions, compositions, articles or things, inciuding perfumery and cosmetics, 
iipon which a tax is imposed by this aet, as provided for in Schedule B, with- 
out affixing thereto an adhesive stamp or label denoting the tax before men- 
tioned, shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall pay a fine of not more than flve hundred dollars, or be imprisoned not 
more than six months, or both, at the discrétion of the court: provided, that 
no stamp tax shall be tmposed upon any uncompounded médicinal drug or 
Chemical, nor upon any medicine sold to or for the use of any person which 
may be mixed or compounded for said person according to the written recipe 
or prescription of any practicing physician or surgeon, or which may be put 
up or compounded for said person by a druggist or pharmacist selling at retail 
only. The stamp taxes provided for in Schedule B of this aet shall apply to 
ail médicinal articles compounded by any formula, published or unpublished. 
which are put up in style or manner similar to that of patent, trade-mark, or 
proprietary medicine in gênerai, or which are advertised on the package or 
othemise as remédies or spécifies for any ailment, or as having any spécial 
claim to merit, or to any peculiar advantage in mode of préparation, quality, 
use or effect. * * • 

"Schedule B. Médicinal proprietary articles and préparations: For and 
upon every packet, box, bottle, pot, or phial, or other inclosure, containing any 
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pills, powders, tinctures, troches, or lozenges, sirups, cordials, bitters, ano- 
dynes, tonlcs, plasters, liniments, salves, olntments, pastes, drops, waters (ex- 
cept natural spring waters and carbonated natural sprlng waters), essences, 
spirits, oils, and ail médicinal préparations or compositions whatsoever, made 
and sold, or removed for sale, by any person or persons tvliatever, vvherein thé 
person ruaking or preparing the same bas or claims to bave any private for- 
mula, secret or occult art for the making or preparing tbe same, or bas or 
claims to bave any exclusive rigbt or title to tbe making or preparing the same, 
or whieb are prepared, uttered, vended, or exposed for sale under any letters 
patent or trade-mark, or whicb, if prepared by any formula, published or un- 
publisbed, are beld eut or recommended to tbe public by the makcrs, vendors, 
or proprietors thereof as proprietary medieines or médicinal proprietary articles 
or préparations or as remédies or spécifies for any disease, diseases. or affec- 
tion wbatever affecting tbe buman or animal body, as follows: Where sucb 
packet, box, bottle, pot, phial, or other inclosure, with Its contents, shall not 
exceed, at tbe retail price or value the sum of flve cents, one-eigbth of one 
cent. Where such packet, box, bottle, pot, pbial or other inclosure, with its 
contents, shall exceed the retail price or value of five cents and shall not ex- 
ceed, at the retail price or value, the sum of ten cents, two-eighths of one cent. 
Where sucb packet, box, bottle, pot, phial or other inclosure with its contents, 
sball exceed the retail price or value of ten cents, and shall not exceed at the 
retail priée or value the sum of fifteen cents, tbree-eightbs of one cent. Where 
each packet, box, bottle, pot, phial or other inclosure, with its contents, shall 
exceed the retail price or value of fifteen cents and shall not exceed tbe retail 
price or value of twenty-five cents, five-eigbts of one cent. And for each addi- 
tional twenty-five cents of retail price or value or fractional part thereof In 
excess of twenty-ifive cents, five-eighths of one cent." 

The requests for findings of fact which hâve been submitted by 
counsel are annexed hereto for the purpose of exhibiting their re- 
spective contentions as to the effect of the évidence, but they need 
not be separately considered. They are, I think, sufSciently an- 
swered in the following finding of the court upon the facts: 

The plasters in question are "médicinal articles," not "médicinal 
drugs or chemicals." They are made by mixing several substances, in- 
cluding in many instances more than one médicinal drug; but in others 
a single médicinal drug is mixed with a "base," which is composed of 
drugs having either no médicinal effect, or none which is designed or 
is important. They are prepared from formulas, which are "private," 
in the sensé of being owned by the plaintiffs, who do not make them 
public; but they are not, and are not held out as being, proprietary, 
and the plaintiffs do not hâve or use, nor claim to bave or use, any 
"secret or occult art" in making them, and other manufacturera 
make, or can make, with some slight variation, plasters of the same 
kinds. The plaintitîs' plasters are, however, "put up in style or man- 
ner similar to that of patent, trade-mark or proprietary medicine in 
gênerai," and are advertised as having "spécial claim to merit, or to 
* * * peculiar advantage in mode of préparation, use or effect," 
and some of them "as remédies or spécifies for [any] some ailment." 
Whether they are or are not "compounded by any formula published 
or unpublished" dépends upon the meaning to be ascribed to the word 
"compounded" as it was used by congress. But, although the intent 
of that body is really matter of fact, yet the interprétation of the lan- 
guage of a statute has always been regarded as matter of law, and 
as such the question hère suggested will presently be considered. As 
pertinent to that subject, however, I further flnd that while it is true, 
as claimed by the plaintiffs, that the plasters in suit are not knowo 
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or designated as "médicinal articles compounded," it is also true that 
neither "médicinal articles compounded," nor "médicinal articles 
compounded by any formula published or unpublished," is a trade ex- 
pression, or has been in any way deflned by "common or commercial 
use * * • in the business of druggists and among pharmacists." 

Opinion. 

Section 20 makes the omission to stamp articles upon which a tax 
is imposed by the act, as provided in Schedule B, a misdemeanor; 
and the plasters in question, not being "médicinal drugs or chem- 
icals," are not excepted by the proviso of that section, but, if com- 
pounded, are plainly covered by its immediately following statement, 
that the stamp taxes provided for in Schedule B "shall apply to ail 
médicinal articles compounded by any formula," etc. I cannot sus- 
tain the plaintiiîs' contention respecting the effect which should be 
given to the word "compounded." I cannot agrée that it was em- 
ployed in this act in a peculiar or technical sensé. It does not ap- 
pear to hâve, in the trade, any meaning other than "mixed," which 
is its common and ordinary one. It certainly has no spécial mean- 
ing with pharmacists which is generally understood and established, 
for those of them who hâve testifled in this case hâve not agreed as to 
its proper application. It seems that they sometimes apply it to a 
medicine comiwsed of several drugs, but not to a composite médicinal 
article, such as a plaster. Consequently it must hâve been used in 
this statute in its ordinary sensé, for, when related to such articles, — 
and the statute plainly so relates it, — it could hâve no other. I am 
therefore of opinion that ail of thèse plasters are médicinal articles 
compounded, and that, being put up and advertised as has been here- 
tofore stated, they are, under the last clause of section 20, subject 
to the tax in question. But, notwithstanding the provision of that 
clause that "the stamp tax provided for in Schedule B * * * 
shall apply to ail médicinal articles compounded," etc., it has been in- 
sisted that the terms of the schedule itself are exclusive of the par- 
ticular articles involved in this controversy ; but, in my opinion, they 
are not so. The schedule expressly mentions "plasters," and the dis- 
junctive qualifying phrases which follow are, with respect to the 
facts of this case, not operative. Judgment for défendant. 

Substltuted Eequests for Findings of Fact on Behalf of the Plaintiff. 

The learned court is requested to flnd the following facts: (1) The following 
plasters, viz.: "Belladonna," "Capsicmn," "Capsicin," "Strengthening," "Thap- 
sia," "Warming," "Mercurial," "Blister," "Salicylic Acid," "Arnica," "Oxide of 
Zinc," "Opium," "Aconlte," "Menthol," "Tar," "Iron," "Bergundy Pitch," 
"Galbanum," "Bryonia," "Poormans'," "Electric," "Breast," "Magnet," "Hem- 
loclc," "Mustard," "Sllppery Elm," — are each composed of a médicinal drug 
mixed with a base composed of nonmedicinal drugs, used as a vehicle for the 
administration of the médicinal drug. (2) The plasters above enumerated in 
the first request for flndings of fact are "uncompounded médicinal drugs or 
Chemicals." (3) None of the plasters in suit are known or designated as 
"médicinal articles compounded," aecording to the common or commercial use 
of that term in the business of druggists and among pharmacists. (4) None 
of the plasters in suit are put up In style or manner similar to that of patent, 
trade-mark, or proprietary medicine in gênerai. (5) None of the plasters in 
suit are advertised on the package or otherwise as remédies or spécifies for 
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any ailment, except the foUowing viz.: "Cough," "Poormans'," "Iron," "Bella- 
donna and Capsicum," "Bryonia," and "Mustard." (6) None of the plasters 
In suit are advertised on the package or otherwlse as having any spécial claim 
to merit. (7) None of the plasters in suit are advertised on the package or 
otherwise as having any peculiar advantage in mode of préparation, quality, 
use, or effeet. (8) The plasters in suit are not "médicinal proprietary articles 
or préparations." (9) None of the plasters in suit are "médicinal proprietary" 
plasters or préparations or compositions wherein the person making or pre- 
paring the same has or claims to hâve any private formula, secret or occult 
art, for the making or preparing the same. (10) None of the plasters in suit 
are "médicinal proprietary" plasters or préparations or compositions wherein 
the person making or preparing the same has or claims to hâve any exclusive 
right or title to the making or preparing the same. (11) None of the plasters 
in suit are "médicinal proprietary" plasters or préparations or compositions 
which are prepared, uttered, vended, or exposed for sale under any letters 
patent or trade-mark. (12) None of the plasters in suit are "médicinal pro- 
prietary" plasters or préparations or compositions which. If prepared hy any 
formula, published or unpublished, are held out or recommended to the public 
by the makers, venders, or proprletors thereof as proprietary medicines, or 
médicinal proprietary articles or préparations. (13) None of the plasters in 
suit are "médicinal proprietary" plasters or préparations or compositions 
which, If prepared by any formula, published or unpublished, are held out or 
recommended to the public by the makers, venders, or proprietors thereof as 
remédies or spécifies for any disease, diseases, or affection whatever, affecting 
the human or animal body. 

Substltuted Requests for Findings of Pact on Behalf of the Défendant. 

(a) (1) Ail the plasters are plasters wherein the person or persons making 
them had private formulas for making theœ. Even the simplest of them con- 
sists of a carefuUy prepared mixture, spread upon muslin or some such mate- 
rial, prepared according to a formula adopted after careful study and experi- 
ment. (2) Ail the plasters are put up In wrappings and boxes bearing the 
plaintiff's trade-mark, and a spécial style of display, consisting of markings 
and legends adopted by it In selling Its goods. AU are therefore held out and 
recommended to the publie by the makers as médicinal proprietary articles or 
préparations. (3) The phrase "médicinal articles compounded by any formula 
published or unpublished" is not a trade expression. Assuming, however, that 
the trade testimony as to the meaning of the word "compounded" was admis- 
sible, the weight of the testimony shows that the meaning of the word in the 
drug trade Is the same as Its ordinary, conmion meaning. Its ordinary, com- 
mun meaning is "mlxed." "Médicinal articles" may be compounded, as well 
as "drugs" or "medicines"; and therefore a "médicinal article compounded" 
may be an article in which there Is only one "drug," provided the whole con- 
sist of several différent substances mixed together. Ail the plasters are, 
therefore, médicinal articles compounded. (4) Ail the plasters are put up in 
wi-appings and boxes bearing the plaintiff's trade-mark, and a spécial style 
of display, consisting of markings and legends adopted by it in selling Its 
goods. AU are, therefore, médicinal articles put up in a style and manner 
similar, at least, to that of trade-mark or proprietary medicines in gênerai. 
(5) Ail the plasters are advertised on the packages or otherwise as having 
spécial claims to merit, and as having spécial claims to peculiar advantages 
in mode of préparation, quality, use, or effeet. 

(b) (1) The "Mustard" plasters, "Bryonia," "Belladonna and Aconite," 
"Rhus Tox and Bryonia" (and perhaps some other plasters which were sold 
with the same cover as that which inclosed the "Bryonia"), "Kidney,""Clough," 
and "Rheumatic" plasters, are held out and recommended as remédies for 
the affections of the human body, and are advertised on the package or 
otherwise as remédies or spécifies for aliments. (2) "Belladonna and Opium," 
"Belladonna and Capsicum," "Belladonna and Aconite," "Rhus Tox," "Spice," 
"Cough," "Kidney," and "Rheumatic," contain more than one active drug, 
and therefore are "médicinal articles compounded," even if the interprétation 
of the Word "compounded" contended for by the plaintiff be correct, and even 
it the "pitch" used by the plaintiff be not a médicinal substance. The "Warm- 
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Ing Plaster" Is advertised on the box as "Wanning (Pitch and Cantharides)." 
If, thereforie, the "pitch" in it is a drug, this plaster should be Included In 
this spécial list 



WILLIAMS et al. v. MITCHBLL et al, 

MITCHELL et al. v. WILLIAMS et aL 

(Circuit Court of Appeals, Seventh Circuit, January 2, 1901.) 

Nos. 658, 659. 

1. CTnfaik Compétition — Proceddkb in Suit fob Injunction — Ireegdlab 

Phactice. 

It is Irregular to ask or grant a construction of a decree previously 
entered in respect to matters outside the issues, as by construlng a decree 
enjoining unf air compétition in trade as applied to new labels or advertise- 
ments proposed by défendant; but the party who involces such action can- 
not question the resuit merely because of the irregulaiity of practice. 

2. Appeal— Revibw — Assigsments op Eeeor. 

An assignment of error on the awarding of an injunction against the 
défendant, where the decree was modifled in respect to the scope of the 
injunction on his application, if maintainable at ail after such action, 
should Include the modification as well as the original decree. 

3. Unfaik Compétition — Use of Descriptive Namb. 

Where an article bas b'-come Imown by a name adopted by the manu- 
facturer as a trade-marls, such name cannot be used by another in such 
manner as to deceive the public, and to palm off his goods as those of 
the first user, although by reason of its descriptive character it cannot 
constitute a technical trade-marli.i 

4. Samb— Revibw on Appeal— Matters Outside of Issues. 

The circuit court, in determining, after having entered a decree enjoin- 
ing infringement of a trade-mark for unfair compétition, that défendant 
may rightfuUy use certain proposed new labels or advertising matter, 
acted irregularly; such question being outside of the issues in the case, 
and one which can only be authoritativeiy determined in a new action 
upon issues properly framed, and évidence taken thereunder. 

5. Same — Unfair Compétition — Right to Rbcover Damages. 

Where a decree flnds that défendants hâve been guilty of unfair compé- 
tition, and by the imitation of complainant's advertisements bave deceived 
purchgsers and the public into beiieving that articles of their manufacture 
were made by complainant, the complainant, on proper proof. is entitled 
to recover compensation to the extent of the invasion of his rights. 

Appeal and Cross Appeal from the Circuit Court of the United 
States for the Southern Division of the Northern District of Hlinois. 

Thèse appeals are from the decree in a suit for injunction against infringe- 
ment of trade-mark No. 29,775, brought by J. A. Mitchell, C. E. Mitchell, and 
Henry L. Haskell, co-partners under the name of Ludington Novelty Works, 
against Edgar L. Williams and Matilda J. Williams, husband and wife, and co- 
partners under the name of Archarena Company. The trade-mark, intended for 
application to "games or game boards," as set forth in the statement, "con- 
sists of the arbitrarily selected word 'CaiToms.' " The court found and de- 
creed as foUows: "(1) That the word 'Carroms,' 'Carrom,' or 'Carom,' set forth 
as a trade-mark in certliicate of registration of the United States No. 29,775, 
issued April 6, 1807, is descriptive, and that complainants are not entitled 
to exclusively monopolize the said word as a trade-mark for game boards; (2) 
that défendants hâve imitated the complainants' advertisements published 

1 Unfair compétition in trade, see notes to Scheuer t. MuUer, 20 O. 0. A. 
165; Lare v. Harper & Bros., ao C. C. A. 376. 
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wîth référence to the game and game board referred to in the certiflcate of 
registratlon, and said défendants hâve been guilty thereby of deceivlng pnr- 
chasers and the public into belleving the game boards of défendants' make 
to be the game boards made by the complainants; (3) that said défendants, 
their agents, employés, servants, and représentatives be, and they are here- 
by, perpetually enjoined from using the word 'Carroms,* 'Oarrom,' or *Carom,' 
or any équivalent thereto, In advertisements, illustrations, and représentations 
in relation to game boards, without clearly and unmistakably stating In ail 
said advertisements, illustrations, and représentations that the game boards 
are made by the défendants, as distinguished from the game boards made by 
complainants, and the said défendants, their agents, offleers, employés, serv- 
ants, and représentatives be, and they hereby are, particularly enjoined from 
publishing or causing to be published the cuts and advertisements eomprising 
complainants' exhibit 'Page 624, McOlurg's Catalogue,' the eut or repré- 
sentation of a game board shown in complainants' exhibit 'Défendants' Oir- 
cular Letter,' and the eut or représentation of a game board shown at the 
top of the first page of the rules in complainants' exhibit 'Défendants' 
Rules,' and ail and any similitudes or imitations of the said cuts and adver- 
tisements, ail of record herein, vrithout distinguishing the same as aforesaid, 
and that such writ of injunction issue herein; (4) that complainants hâve 
and recover of the défendants the costs of this suit to be taxed; (5) that mo- 
tion of complainants for a référence, to détermine the damages sustained by 
them by reason of past unfair compétition, is denied." This decree was en- 
tered on June 7, 1899, and on the ensuing 15th, in response to the pétition 
of the appellants for a construction thereof, the court ordered as foUows: "(1) 
That the final decree entered In this cause is not to be so construed as to 
enjoln défendants, their agents, employés, servants, or représentatives, from 
using the word 'Oarroms,' 'Carrom,' or 'Carom,' or any équivalent thereto, 
in the descriptive portion of advertisements in relation to game boards, 
so long as said words are used in a purely and properly descriptive man- 
ner. (2) The défendants may rightfully use the 'Exhibit Défendants' New 
Rules,' without change, and that défendants may rightfully use 'Défend- 
ants' Exhibit Défendants' New Illustration,' and the descriptive matter ae- 
companying said illustration, after the word 'Carrom,' occorring upon the third 
Une of said descriptive matter, has been erased therefrom." 

The assignment of errors In behalf of the principal appellants contains the 
following spécifications: "(1) It was error to hold that défendants had been 
guilty of unfair trade compétition by the use of advertisements and Illustra- 
tions désigna ted in said decree. (2) It was error to hold that défendants had 
been guilty of unfair trade compétition by the use of any advertisements, 
descriptive matter, or illustrations by said défendants employed. (3) It was 
error to grant an injunction enjoining and restraining thèse défendants from 
publishing or causing to be published said advertisements, descriptive matter, 
and illustrations referred to in paragraph 2 of said decree. (4) It was error 
to deny to défendants the right to use the descriptive matter aceompanying 
'Défendants' Exhibit Défendants' New Illustration' without first erasing from 
said descriptive matter the word 'Carrom,' occurring upon the third Une there- 
of. (5) It was error to decree that complainants recover of défendants the 
costs, charges, and disbursements of this suit. (6) It was error not to dismiss 
the bill of complaint at complainants' cost." 

George P. Pisher, for appellant Edgar L. Williams and another. 
John G. Elliot, for appellee J. A. Mitchell and another. 

Before WOODS and JENKIÎJS, Circuit Judges, and SEAMAN, 
District Judge. 

PER CURIAM. During the term at whlch a decree is rendered 
it is, of course, compétent for a party to ask a modification; but a 
construction of the decree in respect to matters ontside the issues 
it is irregular to ask or to grant. The party, however, who invokes 
euch action may not question the resuit merely because of the irreg- 
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ularity of practice. In respect to the first and second spécifications 
of error, which are directed to questions of fact only, it is enough 
to say that the eyidence in the record, except as stated below, jus- 
tifies the flnding of the circuit court. The third spécification is 
meaningless, because the second paragraph of the decree is a flnd- 
ing of fact only, and enjoins nothing. The third paragraph, to which 
the référence was probably intended, seems to be the logical resuit 
of the preceding flndings; but, if any part of it was thought to be 
objectionable, that part should hâve been made the subject of a 
separate and spécifie assignment. As originally entered, however, 
the third paragraph did not remain in force. It was modified by 
the later order, and if, by asking the last action, the appellants did 
not waive ail objection to the original decree, they certainly lost 
the right to object to it except as modified, and any assignment of 
error upon it should hâve included the modification. But one objec- 
tion is urged to the modifying order, and, to,the two decrees con- 
sidered as one, that objection therefore seems to be the only one 
which the appellants are in a position to urge. It is not well taken, 
and is without essential merit. The second clause of the second de- 
cree required that the word "Carrom" be erased from "the third line" 
of the descriptive matter of a new form of advertisement proposed 
by the appellants for the court's approval, called "Défendants' Ex- 
hibit Défendants' New Illustration"; but it is impossible to know 
upon the face of the decree, or from the pleadings in référence to 
which the decree is to be read, what was the significance or force 
of that order. The pétition of the appellants for the modifying or- 
der purports to hâve attached to it as an exhibit a sample of the 
new advertisement, but no such exhibit appears in the record as at- 
tached to or in any way connected with the pétition. Elsewhere in 
the transcript, but without référence from it to the pétition or from 
the pétition to it, appears a paper with the wçrds "Défendants' Ex- 
hibit Défendants' New Illustration" printed upon its face below 
the other printed matter, but whether there as an item of évidence 
adduced or for some other reason or purpose can only be conjectured. 
In the body of that paper the word "Carrom" occurs on the second 
(not upon the third) line of the descriptive matter; not separately, 
however, but in the phrase printed in large, black letters and under 
quotation marks "Five-Pin Cuban Carrom Game." In that combina- 
tion manifestly the word was used as part of a name, and not de- 
scriptively, and the order that it be erased, if the order had référ- 
ence to it, was in harmony with the déclaration of the court that 
the final decree was not to be construed to forbid the use of the 
word in its varions forms "in the descriptive portion of advertise- 
ments, * * * so long as used in a purely and properly descrip- 
tive manner." 

The cross appellants insist that the court erred in holding the word 
"Oarrom" to be a descriptive word which could not be made a trade- 
mark for a game board. The word "Carrom" or "Carom" is without 
doubt descriptive of a certain game at billiards, and is deflned to be 
"the hitting of two or three balls in succession by the eue bail from 
one stroke of the eue," The word is not, however. descriptive of the 
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game boards before us, or the games played thereon, whether those of 
the complainants or of the défendants; for, while a carrom is possible, 
it is no part of the game, which consists in pocketing the disks, rings, 
or balls. The games are, rather, the pool or pocket game at billiards. 
The Word "Carroms" is impressed upon eachboard of the complainants' 
game as a trade-mark, but does not appear upon the board of the de- 
fendants. That, however, is immaterial so long as the défendants ad- 
vertise their board as carrom boards. Machine Manufacturera v. Wil- 
son, 3 App. Cas. 389. It is the case of the use of a descriptive word in 
a nondescriptive sensé. While a descriptive word or a geographical 
or Personal name cannot constitute a technical trade-mark, yet 
where, as hère, an article has corne to be known by the descriptive 
word, one may not use that word to palm oiï his goods as the goods 
of another who has first adopted it, and by which appellation the 
goods hâve come to be known. One may not use his own name for 
such purpose when it works a fraud. If he uses the descriptive word, 
or a geographical name, or his own name, it must be so used as not 
to deprive others of their rights, or to deceive the public, and the 
name must be accompanied with such indications that the thing 
manufactured is the work of the one making it as would unmistakably 
inform the public of the fact. Singer Mfg. Co. v. June Mfg. Co., 163 
U. S. 169, 16 Sup. et. 1002, 41 L. Ed. 118; Meyer v. Medicine Co., 
18 U. S. App. 372, 7 C. C. A. 558, 58 Fed. 884; Pillsbury v. Mills Co., 
24 U. S. App. 395, 12 C. C. A. 432, 64 Fed. 841; Raymond v. Powder 
Co., 55 U. S. App. 575, 29 C. O. A. 245, 85 Fed. 231; MUls Co. v. 
Eagle, 58 U. S. App. 490, 30 0. C. A. 386, 86 Fed. 608; Fuller v, 
Huff (C. C. A.) 104 Fed. 141; Eeddaway v. Banham [1896] App. Cas. 
199. The decree flnds that, through imitation of the complainants' 
advertisements with respect to the game in question, the défendants 
deceive purchasers and the public into the belief that the game 
boards offered by them were made by the complainants, and the in- 
junction restrains the advertisements in strict accordance with the 
ruling in Singer Mfg. Co. v. June Mfg. Co., supra. If the first clause 
of the decree hère complained of were necessary or essential to that 
which follows we should think the finding incorrect, because, while 
the word "Carrom" may be descriptive of a game at billiards, it is 
not descriptive of the game in question, and the complainants' 
board coming to be known by the désignation of the "Carrom Board," 
or the "Carrom Game," the défendants may not rightfully apply that 
name to their game as a désignation or name of the game, although 
they hâve a right, as the court below decreed, to use the word in 
descriptive portions of advertisements so long as they use them 
in a purely and properly descriptive sensé. 

After the decree had been rendered, the défendants adopted for 
use a new advertisement and illustration of their game boards, desig- 
nated in the record as "Défendants' Exhibit Défendants' New Illus- 
tration," and "Exhibit Défendants' New Eules," and by a pétition, 
with copies attached, asked the court that they be permitted to use 
such new illustrations and advertisements. The court decreed 
thereon that the défendants might rightfully use the "Exhibit De- 
fendants' New Kules" without change, and that they might right- 
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fuUy use "Défendants' Exhibit Defendant's New Illustration" with 
the descriptive matter accompanying it, erasing tke word, "Carrom," 
and this is challenged by the complainants. In this particular the 
decree is within our ruling in Charles E. Hires Co. v. Consumera' 
Co., 41 C. 0. A. 71, 100 Fed. 809, where we said: 

"A court of equity does not sit as an arbiter to détermine in advance upon 
otlier and changed labels which the infringer may adopt to avoid the condem- 
nation of the court," and that "the court ought not to say how near the In- 
frlngement may lawfuUy approximate the label of the complainant, but 
should cast the burden upon the guilty party of decidlng for hlmself how near 
he may wlth safety drive to the edge of the précipice, and whether it be not 
better for him to keep as far from it as possible." 

We do not now pass upon the question whether thèse new adver- 
tisements and ruies use the word "Carrom" in a purely descriptive 
sensé, or whether the word is used as the name of the game. There 
may be some ground for holding the latter in the prominent and dis- 
played print of the word "Carrom." It will be time enough for the 
court to détermine the question when presented upon issues properly 
framed and the évidence taken thereunder. 

The complainants also assert error in that the decree denied them 
compensation for past unfair compétition. In this respect, also, 
we think the court was in error. The decree déclares that the de- 
fendants, by their imitation of the complainants' advertisements, 
had been guilty of deceiving purchasers and the public into believ- 
ing that the game boards of their make were the game boards made 
by the complainants. It déclares an invasion of the complainants' 
rights, and the complainants are entitled, upon proper proof, to com- 
pensation to the extent of the invasion. 

Upon the appeal of the défendants below the decree is afifirmed. 
Upon the appeal of the complainants below the decree is reversed, 
and the cause remanded, with directions to the court below to enter 
a decree in conformity with this opinion. 



EDISON V. HAWTHOKXE et al. 

(Circuit Court, E. D. Pennsylvanla. January 26, 1901.) 

Tbade-Nambs— Use of Inventor's Name in Sign— Right to Injunction. 

Défendants were formerly agents for the sale of phonographs, which are 
the invention of the complainant, Edison, and commonly known as the 
"Edison Phonograph." While such agents they placed over their place 
of business a sign reading, "The Edison Phonograph Agency," which sign 
they allowed to remain after the termination of their agency, although 
they still continued to sell phonographs. Complainant neither manufac- 
tured nor sold phonographs, but was a stockholder in the corporations 
which manufactured and sold the same. Eeld, that the sign did not imply 
that défendants were agents for complainant, or that he was concerned 
In the manufacture of the instruments, but only that they were agents 
for the sale of the phonographs invented by him, the word "Edison" being 
merely descriptive of the word "Phonograph," and that plaintiff had no 
pecuniary Interest in the matter, either as an individual pr as a stockholder 
In the manufacturing or selling corporations, which entitled him to main- 
tain a bill to enjoin such use of his name, whatever might be the rights 
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of tïie corporations to restraln the Improper use of the word "Agency" In 
such SlgE. 

In Equity. Hearing on pleadings and proofs. 

Howard W. Hayes, for complainant. 
E. Clinton Rhoads, for respondents. 

J. B. McPHEE'SON, District Judge. The défendants are mer- 
chants of the city of Philadelphia, and (among other articles) deal 
in phonographs, graphophones, and supplies for such instruments. A 
sign above their place of business displays the words, "The Edison 
Phonograph Agency," and the object of this bill is, to quote from 
the principal prayer, "that the said défendants may be restrained 
from using the name 'Edison Phonograph Agency' in connection 
with the said business carried on by them, and from using your ora- 
tor's name, or any part thereof, in connection with their said busi- 
ness, and from holding themselves out in any way as agents of your 
orator." The use of the sign began in October, 1894, or thereabouts, 
when the relation of the défendants to the sale of the Edison phono- 
graph justifled them in so describing this branch of their business. 
They were then actively employed in advertising and advancing the 
sale of the Edison phonograph, and were properly described as agents 
for the sale of this instrument. In the early part of the yoar 1899, 
however, thèse relations came to an end with some abruptness, 
and since that time, although they still sell Edison phonographs, 
they are in no sensé agents, either for the corporation that manu- 
factures the phonograph or for the corporation that sells it. Mr. 
Edison, as an individual, neither manufactures nor sells. Before the 
bill was filed, also, the défendants used stationery on which the 
word "Agency" or "Agents" appeared; but as there has been no 
such use since the flling of the bill, and none is contemplated, no 
further attention need be paid to this particular item of complaint. 

The complainant's counsel submits three propositions for consid- 
ération, which I shall answer briefly in their order. The flrst is this : 
"(1) The words 'The Edison Phonograph Agency' imply to the public 
that the persons using them are agents for Thomas A. Edison, and 
therefore Mr. Edison may prevent the unauthorized use of the term." 
To this I am unable to agrée. In my opinion, the words do not 
mean that the défendants are agents for Mr. Edison personally, 
but merely that they are agents for some person, who is neither 
named nor suggested, but who is engaged in the sale of the Edison 
phonograph. It is true that the word "Edison" is superfluous, for 
there is no other phonograph except the instrument invented by Mr. 
Edison. Other taUiing machines are of différent types, and hâve 
différent names, such as the graphophone or the gramophone. But 
the fact that there is no other phonograph is certainly not known 
by every person, — ^probably is not generally known by the public, 
although the trade may be better advised, — and the word "Edison" 
is therefore almost universally used in connection with the word 
"phonograph." Thus used, it is merely descriptive, and means only 
that the phonograph was invented by Mr. Edison. It is useless to 
speculate concerning the change in meaning that might corne over 
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the phrase, if there were other phonographe than the instrument in- 
vented by Mr. Edison. At présent there are no such phonographs, 
and the inquiry would therefore be profltless. I think it is clear 
that upon the sign in controversy the word "Edison" is descriptive, 
and is connected with "Phonograph," and not in the least with 
"Agency." 

The second and third propositions raise substantially the same 
question. They are as foUows: 

"(2) The words 'Edison Phonograph' Imply to the publie a phonograph in 
the manufacture of whieh Mr. Edison is eoncerned; and if, as the défend- 
ants Insist, the words 'Edison Phonograph Agency' imply merely an agency for 
Edison phonographs, and not for Mr. Edison personally, still he has such a 
pecuniary interest in the matter as to entltle him to prevent thelr unauthor- 
ized use. 

"(3) If the words 'Edison Phonograph' mean merely the machine inrented by 
Mr. Edison, regardless of its place of manufacture, still Mr. Edison has such 
a pecuniary Interest in the matter as to entitle him to prevent a person, not 
an agent for their sale, from calling himself the 'Edison Phonograph Agency.' " 

As I hâve already said, I am of opinion that the words "Edison 
Phonograph Agency" mean merely an agency for the sale of the 
phonograph invented by Mr. Edison. I am also of opinion, in reply 
to the second proposition, that they do not imply that Mr. Edison 
is personally eoncerned in the manufacture. The idea conveyed by 
the phrase "Edison Phonograph" is an idea of the instrument itself, 
— the talking machine that is the child of Mr. Edison's brain, — and 
I flnd no suggestion in it concerning the person who is engagea in 
the manufacture. 

The hypothesis of the third proposition is correct, — that the words 
"Edison Phonograph" mean merely the machine invented by Mr. 
Edison, regardless of its place of manufacture; but I disagree with 
the conclusion. The correctness of this conclusion dépends upon 
the évidence, and the évidence does not establish that Mr. Edison 
has such a pecuniary interest in the matter as to give him a stand- 
ing to prosecute this bill. It is undisputed that when this suit was 
brought, and for about two years before, ail phonographs made in 
this country — indeed, I think, ail phonographs without exception — 
were manufactured by a corporation known as the "Edison Phono- 
graph Works," whose plant is situated at East Orange, N. J., and 
that ail phonographs thus manufactured were sold by another cor- 
poration, also having its principal place of business at East Orange, 
known as the "National Phonograph Company." Thèse corpora- 
tions hâve the exclusive right to manufacture and sell, respectively. 
It is true that in each of thèse companies Mr. Edison is a large stock- 
holder, but they are nevertheless distinct légal entities, and, if any 
person is injured by the défendants' sign, it is they, or one of them, 
and not he. To my mind, it is clear that the complainant has no 
standing to bring this suit, either as an individual or as a single 
stockholder in one or both of the corporations just named, and there- 
fore that the bill must be dismissed, with costs. But, in order to 
prevent further litigation by the proper complainant, I think it ad- 
visable to add that the use of the word "Agency" is no longer justi- 
fiable, and should be discontinued without delay. Manufacturing 
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Ce. V. Shakespear, 39 Law J. Ch. 36. If the défendants hâve sufEered 
a légal wrong by being deprived of the agency which they formerly 
enjoyed, or by the subséquent conduct of the National Phonograph 
Company, the courts will afford them redress. But such a wrong, 
or such conduct, does not justify them in declaring to the public 
that they still retain an agency which has been taken away. But, 
as the défendants still continue to sell genuine Edison phonographs, 
they are entitled to retain the rest of the sign. 
A decree dismissing the bill may be prepared. 



CONSOLIDATED RUBBER-TIEE CO. et al. y. FINLEY EUBBER- 
TIRE CO. et al. 

FINLEY EUBBERr-TIRB CO. et al. v. CONSOLIDATED RUBBER-TIRE 

CO. et aL 

(Circuit Court, N. D. Georgla. January 8, 1901.) 

Patents— Suit fok Infringement — Preliminakt Injcnction. 

Where the questions involved In a suit for infringement are difflcult 
and doubtful, and the rights of complainant can be protected by requir- 
ing the défendant to give a bond for the payment of any damages that 
may be recovered, the court wIU not grant a preliminary injunction If 
such a bond Is given, but wlll leave such questions to be determined after 
a full hearlng. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction. 

Paul A. Staley, Hoke Smith, and H. C. Peeples, for complainants. 
H. A. Touhnan and D. S. Craig, for défendants. 

NEWMAN, District Judge. The original bill was filed on the 
I6th day of April, 1900, by the Consolidated Rubber-Tîre Company 
and others against the Pinley Eubber-Tire Company and others, seek- 
ing to enjoin the défendants from the manufacture and sale of a cer- 
tain rubber tire for vehicles described in the bill. On July 30, 1900, 
The Finley Eubber-Tire Company and others flled a cross bill against 
the Consolidated Rubber-Tire Company and others, seeking to en- 
join the Consolidated Rubber-Tire Company, the Munford Rubber- 
Tire Company, and the Eubber-Tire Wheel Company from prosecut- 
ing suits for infringement against customers of the Finley Eubber- 
Tire Company in the varions states and districts in which its cus- 
tomers were doing business. On the 14th day of August, 1900, the 
Honorable David D. Shelby, circuit judge, granted a temporary re- 
straining order on the cross bill, as prayed therein. The case has 
now been heard on a motion for preliminary injunction by complain- 
ants, on the bill and answer, the crosa bill and answer thereto, and 
a Toluminous amount of évidence, consisting of afiSdavits and docu- 
ments. There is a further motion to dissolve the temporary restrain- 
ing order granted by Judge Shelby on the cross bill. 

The contentions of the complainants in this case are: (1) That 
the complainant the Bubber-îire Wheel Company is the owner of 
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a Talid patent, Î^To. 554,675> for an improvement in rubber-tired 
wheels, issued February 18, 1896, to Arthur W. Grant, and by him 
transferred to said complainant. That the Consolidated Rubb^r- 
Tire Company manufactures the Grant tire under a contract with 
the Eubber-Tire Wheel Company, and the Munford Rubber-Tire Com- 
pany is a licensee of said Eubber-Tire Wheel Company. It is not 
claimed that any single feature of this patent is new, each feature 
having been used at some time in the prior art, but it is claimed 
that the novelty of said patent consists in the peculiar combination 
of its various parts, which combination is new, and gives a resuit 
not before attained. (2) That the rubber tire called the "Wing Tire," 
manufactured by the Finley Rubber- Tire Company, embodies every 
essential feature of the Grant patent, and has no new feature wWch 
renders it in any wise différent from the Grant tire. That it is 
claimed to be manufactured under patent 'No. 623,703, issued to Jos. 
A. Burrows, but that in construction it is a radical departure from 
the Burrows patent, and is in effect an exact copy of the Grant pat- 
ent with the addition of certain so-called "wings," the alleged object 
of which is to prevent dirt from getting under the tire; that in the 
tire as manufactured by défendant, said wing is the merest strip 
of rubber attached to the main body of the tire at a point opposite 
to the widest portion of the tire, and performs no function what- 
ever, but quickly wears off with ordinary use, leaving the tire iden- 
tical in shape with the Grant tire. (3) That Sam E. Finley, being 
the sole défendant in this case, as claimed by his answer therein, 
has admitted the validity of the Grant patent in various letters writ- 
ten by him while operating under a contract between himself and 
complainant, the Eubber-Tire Wheel Company, and, further, that 
he is estopped from denying the validity of the Grant patent by 
reason of his having, for a valuable considération, transferred his 
interest in said contract to one of complainants; said contract, by 
its terms, acknowledging the validity of said patent. (4) That the 
Grant patent has been recognized by the gênerai trade and the public 
as a valuable invention, which supplanted ail others in use prior to 
its introduction, and that its validity has also been recognized by a 
large number of manufacturers who were interested in proving its 
invalidity. (5) That the validity of this patent was decided by Judge 
Thomas of the Eastern district of New York in the case of Eubber- 
Tire Wheel Co. v. Columbia Pneumatic Wagon Wheel Co. (0. C.) 
91 Fed. 978, and that, while said décision is ûot binding upon this 
court, it is strongly persuasive. 

The contentions of the défendants in the original, and complain- 
ants in the cross, bill are : (1) That there is no novelty in the Grant 
patent, each and every feature of said patent having been used in 
the prior art, and that it is not such a new combination of old fea- 
tures as will render it a patentable device, but is a mère aggrega- 
tion of old and well-known features. (2) That the Wing tire, manu- 
factured under the Burrows patent, is not an infringement on the 
Grant patent, even though the latter be a valid patent, but is a dif- 
férent tite, having new features not embodied in the Grant tire, 
and is also of a différent form. (3) That Finley is not estopped 
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f rom denying the Yalidity of the Grant patent — ^First, because he is 
net operating under the Grant patent; second, because his license 
contract was terminated by the consent of his licensor, the Kubber- 
Tire Wheel Company; and, third, because of the novation of Fin- 
ley's old license by the introduction of a new party in the original 
contract. (4) That complainants' claim that the Grant patent has 
been recognized by the gênerai trade and public as a valuable inven- 
tion, and its validity admitted by a large number of manufacturers, 
is without foundation. (5) That tbe décision of Judge Thomas 
should not be considered by this court, because the parties to that 
case had settled their différences " before the argument or décision 
therein. 

Thèse are the relative contentions of the parties, which are, of 
course, very much amplified and elaborated in the évidence and in 
argument. A large part of the évidence, by afûdavits and other- 
wise, is in relation to the prior state of the art as affecting the pat- 
ent obtained by Grant in 1896, and offered on the issue as to whether 
that which was claimed for the Grant tire was novel and patentable. 
The contention for the défendants in référence to this patent, as 
stated, is that it is a mère assemblage or aggregation of parts or 
features, which had long been known and used, and that there was 
no such combination produced as would properly be the subject of a 
patent right. A considérable portion of the évidence was offered to 
show that the Grant patent has been generally recognized throughout 
the United States and very largely used by manufacturers of vehicles 
with rubber tires. The complainants vigorously attack the patent 
under which the Finley Eubber-Tire Company is manufacturing tires, 
and under which it claims, as being an effort, through the use of 
a mère useless appendage, the wings, to differentiate that tire from 
the Grant tire; contending that there is no novelty or usefulness 
whatever about thèse wings. They also contend that the claim 
made by défendants that it protects the channel from dust and dirt, 
and that it acts as a cushion to prevent the tire from cutting, is 
without merit. 

Thèse and other contentions of the parties involve sharp différ- 
ences on difficult and doubtful questions. Each side has offered 
the évidence, by extended affidavit, of an expert. Both of thèse ex- 
perts are evidently men of ability, learning, and expérience in pat- 
ent matters, and they difler materially and radieally as to the merits 
of the patents upon which the contending companies rely. 

In a case like this, it is not best, unless absolutely necessary, that 
the rights of the parties should be settled on a hearing for pre- 
liminary injunction. This hearing was largely on ex parte affida- 
vits, and it is maniféstly better that the détermination of the rights 
under the différent patents involved should be postponed until the 
final hearing, and on évidence taken by examination and cross-ex- 
amination of witnesses. Such has been the gênerai ruling of the 
courts. See MacBeth Co. v. Lippencott Glass Co. (0. C.) 54 Fed. 
167; Sprague Electric Ey. & Motor Go. v. Nassau Electric R. Co., 
37 C. C. A. 286, 95 Fed. 821; Sessions v. Gould (0. C.) 49 Fed. 865; 
Consolidated Fastener Co. v. Columbian Fastener Co. (C. C.) 73 Fed. 
106 F.— 12 
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828; Bowers Dredging Op. v. New York Dredging Co. (G. G.) 77 
Fed. 980; Eastern Paper-Bag Co. v. Nixon (G. G.) 35 Fed. 752; Na- 
tional Folding-Box & Paper Co. v. Brown & Bailey Co. (G. G.) 96 
Fed. 437. 

The, important and interesting question of estoppel against Fin- 
lej, by reason of his sale or transfer to Munf ord of his contract with 
the Rubber-Tire Wbeel Company, may also be left for détermination 
after the final hearing, in view of the direction I shall now give the 
case. 

My opinion, upon ail the facts presented, is that the défendant the 
Finley Eubber-Tîre Company should give a bond in the smn of 
110,000 to indemnify the complainants against any damage which 
they may sustain in the event they should finally obtain a decree in 
the case. The Finley Rubber-Tire Company will also be required to 
keep an account of aJl rubber tires hereafter manufactured and sold 
by it, and file the same in the clerk's office in this case, for use 
should the same be necessary on a final decree. If the défendant 
fails to give the bond above required within 10 days, the complain- 
ants may move for a preliminary injunction on account of such de- 
fault. 

The order granted by Judge Shelby on the cross bill restraining 
the complainants as to suits against the défendants' agents and cus- 
tomers will be continued in force. It is better that thèse suits 
should be stayed until a final décision in this case. That will settle 
the rights of the parties, and such settlement can be obtained at 
an early date, if the parties will speed the cause. 



WINSLOW V. BRONSON et aJ. 

(Circuit Court, W. D. New York. November 15, 1900.) 

No. 6,640. 

Patents — Infbingembnt— Fountain Inkstands. 

The Gulnter patent, No. 428,753, for a fountaln Inkstand, was hot 
anticipated, and la valld. But the devlce shown, whlch is an Inkwell hav- 
Ing a dip tube with a funnel-shaped top, passing through an inverted, cup- 
shaped, flexible rubber diaphragm, the compression of whlch, by pressing 
the tube downward with the pen, causes the ink to rise In the tube, Is a 
new comblnatlon of old parts, the distinguishing feature belng that, un- 
like former devices, the flexible diaphragm Is not secured to the perforated 
métal plate on which It rests, but sits loosely upon it, so that it can be 
raised to permit the fllling of the well through the tube wlthout removal 
of the parts, and also permlts the escape of air, which prevents the ink 
from overflowing from expansion when In a heated room; hence the 
claims are llmited to such construction, and are not Infringed by an ink- 
stand whlch lacks that feature. 

In Equity. Suit for infringement of patent. On final hearing, 

Horace E. Deming (Clifton V. Edwards, of counsel), for complain- 
ant. 

William J. Tully (James L. Norris and George W. Eea, of counsel), 
for défendants. 
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HAZEL, District Judge. By the bill in this case the défendants, 
co-partners doing business under the firm of Bronson Inkstand Com- 
pany, are charged with the infringement of letters patent No. 428,753, 
granted May 27, 1890, to Ferdinand Guinter, and thereafter duly as- 
signed to the complainant. The invention of the patent relates to 
fountain inkstands, and the patentée states: 

"The ebjects of my Invention are to provide a new and Improved Inkstand 
of the class specifled, that shall be simple in construction, practical in opéra- 
tion, that may tte fiUed without the removal of any part, and the parts of 
which may be readlly separated and replaced for cleaning or other purposes." 

The patentée, in his testimony, states that: 

"A further object was to eonstruct a well from which the inli could not 
overflovc when standing in a warm room." 

The spécifications of the complainant's patent stated that: 

"The Invention has relation to improvements In that class of inkstands in 
which the Ink Is contalned in an air-tight cistern, through the top of which is 
inserted a vertical slldlng tube with a funnel or cup shaped top, havlng its 
lower end submerged in the ink; and by the dépression of which the air in 
the cistern will be compressed, and force the ink through the tube into Its 
top." 

The inkstand is so constructed that in the interior thereof is pro- 
vided a cup with a circular cavity, having an opening at the top and 
an opening at the hottomj a tube in the center, guided in its move- 
ments by thèse upper and lower openings, and supported upon an 
elastic, inverted, cup-shaped diaphragm; the elastic diaphragm being 
located within the cavity, and its lower edges resting upon the rigid 
diaphragm fonned by the floor of the cavity; so that the operative 
parts of the well were thus practically ail contained within the cap, 
and protected from the atmosphère. This arrangement, it is claimed 
by the complainant, provides steady and accurate guides for the dip 
funnel, and insures that only a deflnite and certain quantity of ink 
will be raised to the dip cup each time the funnel is depressed, thus 
avoiding an overflow of ink from the funnel conséquent upon a slight 
dépression with the pen in the funnel. 

The défense is that, if the claims for the patent are construed to 
hâve sufiQcient scope to include the inkstands of defendant's manu- 
facture, then said claims and the patent are void, because ot anticipa- 
tion in the prier art; and, on the other hand, if the claims to the pat- 
ent are given a restricted construction by limitation to the particular 
arrangement and opération of the component parts set forth in the 
speciiication and drawing of the patent, then the defendant's ink- 
stands do not embody that arrangement or opération, and do not, 
therefore, infringe the patent. 

The défense that the patent is void because of anticipation in the 
prier art is relied on by the patents issued to John K. Droney, No. 
421,126, granted February 11, 1890; to Albert E. Dain, No. 428,554, 
granted May 20, 1890; also in Great Britain by letters patent to Félix 
V. d. Wyngaert, No. 15,393, granted December 15, 1885; Gerald W. 
Von Nawrocki, No. 4,116, granted November 5, 1887; and in Ger- 
many by letters patent to Félix v. d. Wyngaert, No. 36,603, granted 
February 25, 1887. In the Droney patent an inkwell is showa which 
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bas the éléments of complainant's patent, except that the elastic 
diaphragm is not arranged in the same manner as in the patent in 
suit. It is clamped at its outer edges against the rigid diaphragm, 
and it cannot be refilled by lifting the ink tube and ink dip cup as in 
the patent in suit; and in this regard it seems to me that the patent 
in suit bas a decided advantage over the prior art. In the manner of 
opération for bringing the ink into the dip cup or funuel for use it 
is precisely the same as the opération shown in complainant's patent. 
While it appears that the Droney inkstand and the déviées contained 
therein show some of those contained in the patent in suit, yet it is 
essential to ascertain whether or not the différences in respect to the 
elastic diaphragm, and its method of arrangement, are not of such 
a nature that the elastic, inverted, cup-shaped diaphragm, which is 
new, and unknown to the prior art, carries with it an improvement 
which tends to make the inkwell valuable and economical. The 
patentée doubtless had in mind, in making the elastic diaphragin 
cup-shaped, that the pressure upon the tube when the latter was 
pressed down by the peu would hold the edges of the elastic diaphragm 
close enough against the rigid diaphragm to cause the air in the well 
to be compressed, and raise the ink in the dip tube upon the de- 
pression of the dip cup, and to render it unnecessary to flll the ink- 
well by dismembering it, or to let in air, or clean it out. With the 
Guinter construction the inkwell is fliled by simply lifting tube (F) 
sufflciently high to raise the diaphragm (I) out of engagement with 
the diaphragm (D), so that ink may be poured through the tube (F), 
and the air which is in the cistern may escape between the diaphragm 
(D) and the diaphragm (I). Another advantage attained by the pat- 
ent in suit, and resulting from the use of the loose, inverted, cup- 
shaped diaphragm, is that the ink will not overflow when the well is 
left in a warm room. It is insisted that in inkwells of the prior art, 
where the flexible diaphragm is fixedly clamped against the body of 
the inkwell, the air cannot escape from the cistern to the atmosphère, 
and therefore, oftentimes, especîally when the inkwell is left in a 
warm room, the ink in the inkwell to some extent expands, and causes 
a pressure, which forces the ink to rise in the funnel and overflow. 
While a combination of old devices into a new article without pro- 
ducing a new mode of opération is not invention, yet it is well settled 
that changing the relative positions of the parts of an invention does 
avert infringement where the changing of those positions changes the 
functions of the parts so that substantially a différent mode of opéra- 
tion results, even though the invention remains the same. Fountain 
inkwells were for some years prior to this invention in gênerai use, 
and in ail of the inkwells having a dip tube and funnel, where it is 
sought to cause the ink to be raised in the tube for the purpose of 
supplying the peu, the functions in that regard are the same. A 
flxed diaphragm is not new; it may be found in the Droney patent. 
A flexible rubber diaphragm is not new; it is found in the Wyngaert 
well. But in none of thèse inkwells do we flnd the advantage which 
is claimed by the patentée herein. Thèse advantages are due to au 
elastic cup-shaped diaphragm, fitting or resting loosely upon the rigid 
diaphragm over a central orifice and a séries of smaller orifices. 
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The pressure of the dip tube by the peu will be suiBcient to hold the 
edges of the elastic diaphragm close enough against the rigid dia- 
phragm to form a closure causing the air in the well to be compressed, 
thereby raising the ink in the dip tube. Depressible funnel inkwells 
employing a rubber diaphragm in the prier art had clamped the rubber 
tightly to the body of the well, so that it was necessary to disconnect 
or disjoint the well to flll it, clean it out, or admit air. Gruinter, the 
inventer of the patent in suit, by his patent has changed this so that 
his inkwell is substantially a différent combination. In the English 
patent of Wyngaert of 1885 it is not claimed that the inkwell there 
described may be fiUed without the removal of any part. Its flexible 
diaphragm is rigidly and flxedly attached to the stopper of the rigid 
diaphragm, and ink is raised into the tube on two pressures with the 
pen on the dip cup. The initial pressure of the pen thereon merely 
places the ink tube in the proper position with the parts therein in 
alignment with the parts in the surrounding tube to receive the ink, 
and upon further pressure the ink is forced up into the ink dip. The 
German patent issued to Wyngaert in 1886 does not change the com- 
bination or the functions of the parts contained in the English patent. 
The English patent of Von Nawrocki has no diaphragm of the kind 
contained in the inkwell of the patentée in suit, nor has it a flexible 
diaphragm which would serve the purpose claimed for the flexible 
diaphragm in suit. In the Von Nawrocki inkwell, it is necessary to 
screw the dip cup up and down that the ink may be raised, and it then 
remains in the same position where it is left by the operator. The 
ink does not corne to the surface by the opération of pressing the pen 
upon the dip cup, and when the pen is supplied with ink from the dip 
cup it recèdes to the well. In the Dain patent we miss the circular 
cavity which served as an outer and lower guide for the dip stem, 
and as a protection for the flexible rubber diaphragm, which serves 
the purpose of compressing the air into the well, so as to force the ink 
to the top. This inkwell cannot be refllled without removing the 
stopper or dismembering the well. 

Although the elastic diaphragm is in the prior art, yet the idea, 
the conception of the cup-shaped rubber diaphragm, and its connec- 
tion with the dip-cup stem, and the method of placing or resting the 
same upon the rigid diaphragm, the use and purpose served by this 
combination, is not anticipated by the prior art. It seems to me that 
the devices or combinations which bring about this resuit are new, 
and involve patentable novelty. It is held that: 

"A patent need not be new in ail its éléments, as well as in the combina- 
tion, if it is for a combination. Sucli a theory cannot be maintained. If it 
were sound, no patent for an improvement on a Imown contrlvance or proeess 
could i)e ralid. And yet the great majority of patents are for improvements 
in well-linown devices or in patented inventions. Changes In the construction 
of an old machine which increase its usefulness are patentable." Cantrell 
v. Wallick, 117 U. S. 694, 6 Sup. Ct 973, 29 L. Ed. 1018. 

And in Loom Cb. v. Higgins, 105 U. S. 580, 26 L. Ed. 1177, it is held 
that: 

"A new combination of known devices, whereby the effectiveness cf the 
machine is increased, may be the subject of a patent." 
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I do not thînk that the Guinter inkwell constitutes an infringe- 
ment. Wliile it may be said to consist of a technical combiiiation 
consisting of certain éléments which are visible in the prier art, ail 
the éléments used by Guinter are not used in the same way in the pat- 
ent in suit, and really bring about perfoimance of new functions. 
Having taken the view of complainant's patent that it is not antici- 
pated by the prior art, it is unnecessary to take up the question urged 
by complainant's counsel that only those patents set up by the answer 
which antedate the flrst week in January, 1890, can be considered, 
because of the prior date of invention of the patent in suit. 

I am now brought to a considération of the défendants' patents. 
Thèse patents were granted to C B. Smith, of Warren, Pa., — No. 
526,059, dated September 18, 1894, and No. 595,739, dated December 
21, 1897. The object stated in the latter patent is to improve foun- 
tain inkstands, and "to perfect a construction wherein the elastic 
diaphragm is housed within a stopper fitted air-tight within the 
mouth of the inkwell, and to provide novel means whereby a fresh 
supply of ink can be conveniently introduced into the inkwell with- 
out detaching or removing the stopper from the mouth of the ink- 
well." The proofs show that complainant's Exhibits 7 and 8 are 
manufactured by the défendants according to plans shown in Fig. 1 of 
the drawing of said Smith patent, and iShibits 10 and 11 according 
to the plan exhibited in Fig. 2 of said letters patent. Without set- 
ting forth the détails of the plans under which said inkwells are 
manufactured, it is sufBcient to point out that in the défendants' 
inkwell a soft rubber diaphragm does not loosely rest upon a rigid 
diaphragm on the bottom wall of the cover, but is flrmly clamped 
thereto by a screw plug for the purpose of preventing the escape of 
the ink should the well be overturned. This well is covered by a 
stopper composed of a top wall and a bottom wall, and the elastic 
or rubber diaphragm, as we hâve seen, is clamped iirmly to the bot- 
tom wall by means of the screw-threaded plug. The ink tube bas 
a stem, which passes through the elastic diaphragm. The purpose 
of clamping the diaphragm against the bottom walls seems to be that, 
should the inkwell be overturned or upset, the ink will not escape 
therefrom. While in complainant's patent, because the rubber dia- 
phragm rests loosely upon the fixed diaphragm, if the ink well were 
to be overturned, the ink would readily escape through the orifices, 
and then through the mouth of the well, on which the dip tube rests. 
Without going into a more extended description of défendants' ink- 
well, it may be said that, in the view the court takes of complainant's 
patent and défendants' patent, défendants' inkwell more nearly fol- 
lows the construction of the Droney patent than the construction and 
arrangement of the patent in suit. 

It is insisted on by counsel for complainant that complainant's 
patent is chiefly distinguishable from the prior art in the fact that his 
inkwell can be refllled by merely lifting the ink tube and ink dip cup. 
It is equally insisted by counsel for défendants that défendants' 
inkwell is distinguishable from that of complainant's in this: that 
défendants' inkwell cannot be so operated, and that in this respect 
défendants' inkwell is more like the Droney patent in opération than 
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like the patent in suit. I am constrained to agrée wîtli counsel for 
défendants. Défendants' inkstand cannot be filled in the manner of 
complainant's patent. The screw plug which covers the rubber cup- 
shaped diaphragm, and thereby aids in clamping it to the bottom wall 
of the cover, is not an infringement of complainant's patent. De- 
fendants' patent does not carry out the opération which distinguishes 
complainant's patent from the prier art. This also applies to com- 
plainant's Exhibits 10 and 11, although in the inkwell described by 
thèse exhibits, the screw plug for clamping the rubber diaphragm to 
the bottom wall of the cover is omitted. Instead thereof the lower 
edge of the diaphragm is flanged inwardly in such a manner that it 
is firmly clamped to the bottom wall of the cover, so as to prevent 
the escape of ink should the stand be overturned; and, upon lifting 
the ink dip cup and stem, the rubber diaphragm is not lifted there- 
with, and will not leave its connection with the bottom wall of its 
cover, and in this respect, like Exhibits 7 and 8, is distinguishable 
from complainant's patent. 

Complainant further insists that in fllling défendants' inkwell it 
is admittedly necessary to unscrew the screw plug, and also that it 
is not necessary to entirely remove it; that, when unscrewed suf- 
ûciently to loosen the contact between the diaphragma, the dip tube 
can be slightly lifted, and ink poured in the cistem through 'the 
tube in exactly the same manner as in the Guinter well; that, al- 
though the screw plug retains the stem and diaphragm in proper posi- 
tion, the latter are susceptible of convenient detachment or removal 
whenever necessary, and that using the same is a mère évasion, and 
mère colorable claim to invention. This contention is not main- 
tainable, for it is held that: 

"When a patent bas been issued for an Invention, which consists in a peeul- 
iar arrangement of old éléments or parts, It must be construed strictly, and the 
monopoly llmited substantially to the spécial character of the parts and the 
particnlar organizatlon described. A machine which may be forced to produce 
a similar resuit will not be regarded as an infringement if that was not the 
object of its construction." Buzzell v. Andrews (C. C.) 25 Fed. 822; De- 
long v. Bickford (0. C.) 13 Fed. 32; Page v. Ferry, 1 Fish. Pat Cas. 298, 
Fed. Cas. No. 10,662. 

For the reasons stated, I conclude that Guinter's patent, Ko. 
428,753, is not infringed. Decree dismissing complaint may be en- 
tered. 



COVBRT V. OOVBRT. 
(Circuit Court, W. D. New York. January 14, 1901.) 

1. Patbnts— PsioK Use — Evidence to Establish. 

Prior use to defeat a patent must be established beyond a reasonable 
doubt, but clear and satisfactory proof that a single one of the articles 
eovered by the patent, which is produced in court and identifled, was lef t 
by the inventor at a store to be sold, more than two years before his 
application for the patent, Is sufflclent 

2. Same- -Wagon Jack. 

The Emons patent. No. 463,599, for a wagon jack, "held void, on the 
ground that the article eovered thereby was invented and placed on sale 
by the inventor more than two years before the application- 
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ïn Equity. Suit for infringement of patent. On final hearing. 

Charles G. Coe, for complainant. 
Charles A. Hawley, for respondent. 

HAZEL, District Judge. The complainant acquired ownership, by 
assignment, of letters patent No. 463,599, granted November 17, 
1891, to Charles Emons "for a wagon jack." The application was 
flled August 19, 1890. The défendant is owner of letters patent No. 
432,230, dated July 15, 1890, No. 457,183, dated August 4, 1891, and 
No. 558,589, dated April 21, 1896. The patent of July 15, 1890, was 
involved in interférence before the application for the complainant's 
patent. The interférence was determined in favor of Charles Emons, 
complainant's assigner, a priority of invention was awarded to the 
interférant, and the patent in suit was thereafter issued to said 
Emons. The defendant's first application was filed May 23, 1890. 
The défendant by his answer dénies infringement, and allèges antici- 
pation, prier use, and abandonment. Both patents are for a wagon 
jack, comprising a base plate and hollow standard, the vertical mov- 
ing bar therein carrying the stepped head, the lever of the fulcrum 
bar pivotally bearing on the base plate. The only différence, so far 
as the wagon jack in question is concerned, is that in defendant's 
constructions, instead of having a solid base plate, they hâve base 
plates formed with arched ribs, and their standard does not project 
centrally from the base plate; the fulcrum rod is not pivoted on the 
lug projecting from the base plate; but in one of the patents one of 
the ribs of the base, and in the other the rod, is not pivoted at'all, 
but hooked to the base, and has an additional L-shaped step to its 
head. In defendant's lirst patent the fulcrum bar is supported at its 
center. The slight structural différences in thèse patents, readily 
observable from an inspection of the jacks, would not avoid infringe- 
ment, were the patent allowed to stand unimpeached for any other 
cause. 

The second question presented is whether the Emons patent is 
anticipated by many prior inventions shown by patents in évidence. 
An. examination of the anticipatory patents shows nothing suffîcient 
to overcome thé presumption which arises in favor of the inventer by 
the issuance to him of the patent by the patent office and the décision 
in the interférence proceedings. The principal contreversy relates, 
therefore, to the third défense of prier use and abandonment. In 
his proofs the défendant relies mainly on the latter défense. It is 
claimed that the wagon jack fer which the patent in suit was granted 
had been on sale and in use for more than two years before the filing 
of the application for the patent therefor, and that his alleged inven- 
tion had been abandened by him to the use pf the public before his 
application for letters patent was made. It is settled that prior 
public use or sale is a question of fact which may be established 
by a single witness, and if by his testimony a single sale is satisfac- 
torily proven, or the article patented was in public use earlier than 
two years before the application fer that patent, judgment must be 
rendered for the défendant. The reason for this rule is obvions. 
Whenever an inventer by his efforts, with the expenditure of his time 
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and means, by hîs application to introduce an invention to the public, 
not having been known or used previous to such invention, does devise 
and create sometliing new and useful, the law jealously guards the 
rights and interests of the inventor, and protects him and his patent, 
in his légal rights, from the attacks, jealousies, and suspicions of 
rival inventors and manufacturers. Défenses interposed in an action 
for infringement of the rights guarantied by the issuance of a patent 
by the government ought to be carefully scrutinized and considered. 
The défense of prior use and abandonment of a patent, although 
easily pleaded in answer to complaint for infringement, must yet be 
established by preponderating proof, clear, satisfactory, and beyond 
reasonable doubt. Cluett v. Claflîn (O. C.) 30 Fed. 922; Mack v. 
Manufacturing Co. (C. 0.) 52 Fed. 821; Washbum v. Gould, 3 Story, 
122, Fed. Cas. No. 17,214; Waterman v. Thompson, 2 Fish. Pat. Cas. 
461, Fed. Cas. No. 17,260; Barbed-Wire Patent Case, 143 U. S. 284, 
12 Sup. et. 443, 36 L. Ed. 154; Coffln v. Ogden, 8 Wall. 120, 21 L. Ed. 
821; Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017. 
If, however, the testimony in the case is satisfactory, — that is to say, 
if it clearly establishes beyond a reasonable doubt that the inventor is 
unmindful or regardless of the protection which the laws accord him 
in récognition of his inventive genius, his public services, — and if, 
therefore, before the invention ripens into a patent, he, of his own 
volition, relinquishes his exclusive right to the protection which the 
law affords him, he thereby waives control over his invention or dis- 
covery. The public by right takes to itself the beneflt which the 
neglectf ul inventor has the right to restrict to such use only as would 
remunerate him for the time and service which he gave— the endeavor 
and energy which he displayed — "in the flnding out or creating some- 
thing new and useful which did not exist before by the opération 
of the intellect." Whether the inventor intended to abandon his 
invention by public use must be ascertalned from the particular facts 
and circumstances of each case. The inventor's own direct act is 
most signiflcant of his intention. The esteem in which he holds his 
invention or discovery is ascertained by his conduct towards the thing 
invented. If he regards his invention as useful, and one for which 
rémunération by right ought to inure to him, he promptly applies for 
protection for his invention by complying with the requirements of 
law. It is demanded of him that, in considération of the right to 
patent extended to him by the government, he comply with the pre- 
vailing laws enacted, not only for his safety, but for the beneflt of 
the public. It is well said in Wright v. Postel (C. G.) 44 Fed. 352, 
that "one who desires a patent must be vigilant in reducing his in- 
vention to practical form and applying for letters. The patent laws 
are intended for the beneflt of the public as well as of patentées. 
They are designed to stimulate invention, for the common advantage. 
It is therefore the duty of inventors to use reasonable diligence in 
reducing their conceptions to practice, and applying for patents, 
when desired. They cannot negleet it without danger to their 
rights." The burden of proof in this case rests upon the défendant 
to establish prior sale, public use, and abandonment. It is neces- 
sary for him to show that complainant's invention was unmistakably 
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dedicated to the use of the public by the inventer, or with bis consent 
or acquiescence, prier to August 19, 1888. 

Wbat are the salient facts of this case with référence to public use 
and sale for more than two years before application was made for 
the letters patent in suit? The inventor testifled that he conceived 
bis invention on or about August 1, 1888, and that on August 25th 
thereafter he completed the wagon jack deacribed in the patent issued 
to him on his application for a patent dated August 19, 1890. At 
the time the jack was completed he was in the employ of Reynolds 
& Lang. He showed the completed jack to three fellow employés, 
none of whom gave testimony, although two of them were alive at 
time of trial. On the following day, Emons, the inventor, exhibited 
the completed jack to one Porter, who afterwards became his father- 
in-law. Acting on his suggestion, he made a brief mémorandum on 
the last ruled page of a mémorandum book, declaring that on August 
25, 1888, his three fellow workmen saw an iron wagon jack invented 
by Charles Emons. This déclaration was signed by his fellow em- 
ployés, to whom the wagon jack had been exhibited on the preceding 
day. The mémorandum book also contains an entry for material 
used in making other jacks, under date of August 28, 29, aud Septem- 
ber 1, 1888. Thèse entries in his pass book are in évidence to cor- 
roborate the testimony of the inventor that the invention was com- 
pleted at no earlier or other time than August 25, 1888, and therefore, 
it is claimed, public use or sale of the wagon jack after August 25, 
1888, was not more than two years before his application for patent 
was flled with the commissioner of patents. Thèse entries, made in 
a mémorandum book, are no additional proof sustaining the évidence 
that the jacks embodying the invention were flrst made and complet- 
ed in the latter part of August, 1888, nor can it in any sensé be re- 
garded as corroborative of Emon's testimony as to the time when the 
first and original jack was completed. The déclaration signed by 
his fellow employés is déclarative merely of the fact that on the 
day therein named they saw an iron wagon jack invented by Charles 
Emons. It is not claimed by them that it was the first and original 
jack, nor bave we the benefit of the testimony of any of thèse men to 
enlighten us further in that respect. No évidence was given by the 
défendant on the matter of interférence. The décision on the ques- 
tion of invention and priority of patents was in favor of the inventor, 
and it is entitled to great weight and careful considération. It is 
not flnal, but raises a presumption against the defeated party. Ma- 
chine Co. V. Stevenson (C. C.) 11 Fed. 155; Glue Co. v. Brooks (C. C.) 
19 Fed. 426; Machine Co. v. Crâne, 1 Holmes, 429, Fed. Cas. No. 
14,388; Whipple v. Miner (C. C.) 15 Fed. 117. Although the burden 
of proof of prior use properly rests upon the défendant, when that 
proof is clear, convincing, unimpeached, when ail reasonable doubt is 
removed, however drastic be the punishment, yet if the défendant is 
able to overcome the presumption against him, if notwithstanding 
the burden of proof assumed by him he clearly and satisfactorily 
establishes prior use by other means generally, either with or without 
compensation, or if the invention is, with his consent, put on sale 
for such use, then it will be in public use and on public sale, within 
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the meaning of the law, and whoever subsequently reçoives the pat- 
ent for the same invention is entitled to that protection of the law 
which was paramount in the inventor. See Elizabeth v. Pavement 
Ce, 97 U. S. 126, 24 L. Ed. 1000; Andrews v. Hovey, 123 U. S. 267, 
8 Sup. et. 101, 31 L. Ed. 160; Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68; 
Manufacturing Co. v. Kathbone (0. G.) 26 Fed. 262. 

Within the rule thus established, has the défendant satisfled the 
court that the défense of prior public use and sale is made out? 
The crucial test is, do the proofs satisfactorUy show that the wagon 
jack was invented prior to August 19, 1888, and, if so, was it, anterior 
to that time, abandoned to the public. The défendant live<l in the 
same village with the inventor. He saw the wagon jack, and, after 
making a slight altération, flled his application for patent on May 
23, 1890, more than two years, as the défendant claims, after com- 
plainant's jack or invention was known, and more than two years 
after it had been put on sale. It appears that in May or June, 1888, 
the father of the inventor brought to the farm of Ellsworth Tunison 
some jacks for the purpose of using a drill to do drilling upon them. 
He left with the witness Tunison a completed jack in May or June, 
1888. The witness kept it, and used it for a year or two. The jack 
is produced and identified. At the time the jack was left with hini 
the witness lived on the Booram Farm. He and others used the 
jack during the year 1888. He moved away from the Booram 
Farm in the spring of 1889. Alton J. Booram testifled that Tunison 
lived on the Booram Farm, and that he moved away in the spring 
of 1889 ; thus flxing the year 1888, it is argued, in which Tunison, in 
May or June, procured the red jack which is in évidence. Louis H. 
Wilson testifled that he purchased one of thèse wagon jacks of the 
father of the inventor in the fall of 1888. Prior to that he had seen 
them in process of manufacture at the house ot the father of the pat- 
entée in the summer of 1888, and he saw parts of the jack which 
were not put together not later than May or June, 1888, and thèse 
parts had been drilled and were ready to put together prior to his see- 
ing them. It appears by the testimony of Frank C. Case that on 
June 27, 1888, he sold his hardware business to his brother, C. Fred 
Case, and the date of that sale is corroborated by the production of 
the daybook used by Frank C. Case, and which 0. Fred Case contin- 
ued to use after his purchase of the business. He began its use with 
his name, and the date of the commencement of his business, as of 
June 27, 1888, and the entries in his daybook from then on con- 
tinued to the last page thereof, August, 1890, and the entries were 
made in the due and carrent course of business. He testifled that in 
the stock which he received from his brother was an iron wagon jack, 
— one of Emon's, — and that his recollection is that it had been there 
a year or so before; that before the purchase by him of the business 
he had been a clerk in the employ of his brother for the period of three 
years. He is positive that the wagon jack was in the store on June 
27, 1888, when he purchased the stock, and to the best of his recol- 
lection it was left there by the inventor and his father-in-law. The 
jack was sold to John Golbraith on March 15, 1899. The sale was 
charged to him on that day. The page of the daybook is in évidence, 
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so that ît may be seen that the entry was made in due course of 
business. The proceeds of the sale were credited, in accordance with 
directions given when the jack was left for sale, to one Frank Foster, 
as appears upon the exhibit, and thèse entries were duly posted in 
the ledger accounts of the respective parties. The jack was painted 
black, and is produced in évidence and identified by the son-in-law 
of the purchaser, who was with the purchaser when it was purchased. 
The entries in the bocks of the hardware store were made by the book- 
keeper, who testified that he made the entries of sale and crédit of the 
proceeds to Frank Foster, and that it was made in the ordinary 
course of business, and in the discharge of his duties as clerk for the 
witness Case. By the testimony of Frank C. Case, it appears that he 
sold out his business to his brother in June, 1888, and that the wagon 
jack was left with him for sale; that it was placed in his stock of 
goods and exposed for sale; it was left there from six months to a 
year prior to the time when he sold out to his brother, C. Fred Case. 
He went to California in February, 1888, and he is positive that the 
wagon jack was in his store exposed for sale before that. It appears 
from the testimony of Fred Kappeîje that he saw complainant's 
wagon jack, or one like it, in the store of Frank C. Case prior to the 
sale of the store to C. Fred Case; that "it was before he sold out, 
but after February Ist of the year of the sale." Two of thèse wit- 
nesses are fortifled by a date which is unimpeachable, and from their 
évidence it appears that the complainant's jack was on sale, publicly 
seen and inspected by a number of persons, for months before the 
time when the inventor says he conceived his invention. True, the 
proof of the delivery of the jack for sale when it was left at the Case 
store is a narrative of events occurring 10 or 11 years previously, and, 
if it stood alone, might very properly be elassed as testimony depend- 
ing solely upon the unaided memory of the witness, and therefore con- 
sidered vague, indefinite, and uncertain. But the narrative of facts in 
référence to the jack left at the store for sale, and in référence to the 
jack left with the witness Tunison in May or June, 1888, is accentuat- 
ed in the one case by the sale of a store to another, — a transaction of 
positive date, — and in the other by corroborative testimony of the 
time when Tunison moved away from the Booram Farm. Ail of this 
évidence not alone emphasizes, but also harmonizes, with the state- 
ments of the witnesses Wilson and Kappeîje. The inventor in his 
rebuttal examination simply contents himself with the statement 
that he could not bave left a jack for sale at the Case store before 
August 25, 1888, because prior to that date the jack had no existence. 
No other explanation is offered as to the sale of the jack, or as to its 
being left at the Case store for sale. 

The offer to sell the wagon jack more than two years before flling 
application is enough. Actual sale is not necessary. Pllmpton v. 
Winslow (C. C.) 14 Fed. 919; Henry v. Soapstone Co. (C. C.) 2 Fed. 
78. It is not claimed that the sale of the wagon jack, as proved, 
was intended to be an expérimental sale, or that its use by others was 
for the purpose of testing its salability. In Henry v. Soapstone Co., 
supra, the court said: "A single conditional sale of the invention, 
more than two years before the application, works a forfeiture of the 
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patent;" and "the courts very properly limit the meaning of public 
use to use in the ordinary way, and tliey may limit the word 'sale.' " 
It seems to be clearly established that the proofs, and tbe inferences 
drawn therefrom, are sufficient to carry the date of invention back 
to a period of time anterior to June 27, 1888, nearly two months 
earlier than the time of invention claimed by the complainant. It 
foUows, therefore, and it is shown by fair prépondérance of proof 
and beyond reasonable doubt, that the patentée in suit has by his own 
acts dedicated his invention to the use of the public more than two 
years before the flling of the application for a patent, thereby sur- 
rendering his right to the patent in suit. The complaint is dismissed. 



NATIONAL FOLDING-BOX & PAPER CO. v. BROWN & BAILEY CO. et al. 

(Circuit Court, E. D. Pennsylvania. February 18, 1901.) 

No. 22. 

Patents— Infringembnt — Foldinq Papek Boxes. 

The Wilson patent. No. 286,360, for paper boxes and lid of boxes, Ticld 
valid and infrlnged. 

In Equity. Suit for infringement of patent. On final hearing. 
See 98 Fed. 436. 

Walter D. Edmonds, for complainant. 
Francis T. Ghambers, for respondents. 

DALLAS, Circuit Judge. The bill of complaint in this case 
charges infringement of the first claim of letters patent No. 286,300, 
dated October 9, 1883, issued to Arthur G. Wilson for "paper boxes 
and lid of boxes," which is as follows: 

"(1) A box or a lid of a box having turned-in portions provided witti aper- 
tures or openings, and an end pièce provided witli a tongue or tongues folded 
over the upper edges of the turned-in portions, and down into the apertures or 
openings therein, substantially as and for the purposes set forth." 

This claim was considered by the circuit court for the Eastern dis- 
trict of New York in Box Co. v. Gair (G. G.) 97 Fed. 813, and Id., 105 
Ped. 191; and by the circuit court for the district of Connecticut in 
Box Co. V. Eobertson, 99 Fed. 983. In both instances its validity 
was assailed, but was upheld, and I flnd nothing upon this record, or 
in the able argument submitted on behalf of the présent défendant, 
which, in my opinion, should induce this court to nullify it. The only 
attacks which bave been made upon it have been successfuUy re- 
pelled, and it has stood scathless throughout the full term of the 
grant. Some of the prior structures were not without merit, and 
Wilson's construction appears to have been, in a gênerai way, quite 
nearly approached, but it seems to me to be perfectly clear that his 
peculiar method of setting up a "knock-down" or folding paper box 
was new and original with him. 

Upon the question of infringement, the testimony of the experts is 
in direct conflict. Their opinions have been elaborately presented. 
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and upon each aide hâve been strenuously maintained by counsel; 
but after carefully considering them, in connection with the exhibits 
in the case (which, indeed, speak for themselves), the point involved 
appears to be a very narrow and plain one. The gist of Wilson's 
invention, as covered by the claim in suit, résides in his provision for 
apertures or openings in the turned-in portions of the box, in which 
the tongue or tongues of the endpiece, after it has been folded over 
the upper edges of the turned in portions, may be inserted, and thus 
what lias been termed a "loose lever clutch" be constituted, which has 
the effect of holding the parts together without the use of any inter- 
locking device or contrivance. The défendants' construction includes 
ail the éléments of this claim. The only différence between it and 
Fig. 5 of the patent consists in the tongues of the former being slight- 
ly curved, and the slots for their réception being eut at a correspond- 
ing angle. This variation, if merely formai, would, of course, not 
avoid infringement (vide cases supra); but it is contended that, by 
reason thereof, the integrity of the box is maintained by so interen- 
gaging the overlying flaps as to "strongly interlock" the engaged 
parts together, and that thus the lever clutch of the patent is whoUy 
dispensed with. I, however, cannot sustain this contention. To 
me it seems to be évident that, by reason of the fact that the in- 
tumed projections in the défendants' boxes are of the same height 
as the sides and of the crease of the overlapping endpiece, the ad- 
vantage of the plaintifl's method is fully attained. It is possible, 
though by no means certain, that the défendant also produces an 
interlocking; but, be this as it may, it is at least plain that the desired 
resuit is chiefly secured through the means covered by the patent in 
suit. I do not believe that, by the défendants' so-ealled "interlock- 
ing" alone, a practical box could be made. It would be quite easy 
to make one having that feature, without including the other, and 
this it is at liberty to do ; but it is no answer to a charge of infringe- 
ment that the infringer has made an addition, whether advantageous 
or not, to the patented invention. 

I hâve reached the conclusion that the complainant is entitled 
to an accounting, but, as the patent has expired, an injunction cannot 
be awarded. The learned counsel for the défendants has, in his brief , 
suggested that the decree should, under the circumstances, be di- 
rected against the corporation défendant only, and that the bill 
should be dismissed as to the remaining défendants. As at présent 
advised, I am of opinion that this point is well taken, but, if counsel 
for the complainant should so désire, he will be heard upon the ques- 
tion when a draft of decree shall be presented for settlement. 
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CfHISHOLM et al. y. JOHNSON, 

(Circuit Court, D. Delaware. January 7, 1901.) 

No. 197. 

1. Patent— Validitt—Inpringembnt. 

Olaim 5 of letters patent No. 387,318, granted to Robert P. Scott, Au- 
gust 7, 1888, for improvements In machines for hulling and separating 
green peas, sustained, but held not to bave been infringed. 
8. Samb. 

Letters patent No. 421,244, granted to Charles P. Cblsholm and John 
A. Chisbolm, February 11, 1890, for Improvements in the method of 
hulling green peas, sustained, and held to hâve been Infringed as to both 
of its claims. 
8. Saue. 

Claim 2 of letters patent No. 490,397, granted to Robert P. Scott, June 
13, 1898, for a process of gatherlng and hulling green peas from the 
vlnes, sustained, and field to hâve been Infringed. 
4. Same. 

Claims 1, 2, 3, 4, 5 and 6 of letters patent No. 500,299, granted to Robert 
P. Scott, Charles P. Ohisholm and John A. Chisholm, June 27, 1893, for 
Improvements In pea-huUing machines, sustained, and held to hâve been 
Infringed. 
6. Samb— Prior Use. 

An unexpected, Insignlflcant and accidentai use of a process, not ap- 
preciated or understood at the time, cannot operate to anticipate or in- 
validate a patent subsequently granted for such process. 

6. Samb- Construction. 

Patent No. 421,244 does not cover the mère functlon or resuit of the 
opération of mechanlcal apparatus, but the invention of a new and spé- 
cifie application of the forces of nature for the advancement of the art 
of hulling green peas, and is for a true process. 

7. Equitt — Multifariousness. 

Whether the objection of misjoinder or multlfarlousness can or cannot 
properly be taten by way of answer, the court sua sponte may glve effect 
to it whenever that course is deemed conduclve to the due and con- 
venient administration of justice. 

8. Patent— Suit for Infrikgbment. 

In a suit In equlty for the Infringement of a patent an exclusive 
licensee properly may for the protection of hls own interests, and in 
many cases must, be jolned with the légal ovraer of the patent as co- 
complainant; and generally, where the légal title to a patent is vested 
solely in one person and a suit in equlty is brought for infringement, 
seeking an injunction and an account, the légal owner and those possess- 
Ing équitable rlghts whlch may be aifected by the litigation, should join 
as complainants. 

9. Same- MuLTiFARiousNEss. 

The blU, havlng averred that ail the Inventions covered by the four 
patents In suit were capable of conjoint use in the same structure, and 
that the défendant so used the same In the Inf i-ingements complained of , 
was not demurrable on the ground of multifariousness by reason of the 
joinder of patents; and the complainants havlng proved Infringement by 
the conjoint use of Inventions covered by three of the patents, although 
failing to prove infringement of the remaining patent in suit, are entltled 
to relief. 

10. Same — Misjoindbb of Parties. 

While the joinder of patent owners as complainants, where some of 
them hâve no légal ownership of or légal Interest in some of the pat- 
ents sued on, is a course which generally should not be encouragea, 
and while it appears that one of the complainants is the sole owner 
of two of the patents in suit, and the three complainants are the 
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Joint owners or owners in common of the remalnlng two, the objection 
of misjoinder of parties cannot, on the facts disclosed In tlils case, be 
sustained. 
(Syllabus by the Court.) 

In Equity. 

For former opinion, see 84 Fed. 384. 

Gustav Bissing and Henry A. Seymour, for complainants. 
R. S. Taylor, for défendant. 

BEADFOED, District Judge. The bill charges infringement of 
four patents, namely, patent No. 387,318, dated August 7, 1888, 
granted to the complainant Eobert P. Scott, patent No. 499,397, 
dated June 13, 1893, aiso granted to the same complainant, patent 
No. 421,244, dated February 11, 1890, granted to the complainants 
Charles P. Chisholm and John A. Chisholm, and patent No. 500,299, 
dated June 27, 1893, granted to ail the complainants. AU thèse pat- 
ents relate to processes or machinerj for hulling green peas. 

It appears from the évidence that the practical application of 
the inventions covered by the patents in suit has to a phénoménal 
extent revolutionized the art of hulling green peas. In 1886 prac- 
tically ail the green peas hulled in this country were hulled by hand. 
In 1888 of ail the green peas hulled in this country for canners, 
estimated at 1,000,000 cases, about one-half were hulled by the pro- 
cess and machinery of thèse patents or some of them. In 1889 the 
proportion rose to about two-thirds, and since 1891 substantially ail 
green peas hulled in this country for canners hâve been hulled by 
such process and machinery, less than one per cent, being hulled by 
hand. 

The remarkable success vyhich has attended the opération of thèse 
patents is fully accounted for by the advantages resulting both to 
the growers and consumers of green peas. Tlie peas are hulled with 
practically no injury to them caused by the process. The saving of 
labor is enormous, one machine of the type shown in patent No. 
421,244 doing the work of from 250 to 300 hands. The pea vines with 
fllled pods attached are speedily taken from the fleld and forthwith 
subjected to the pea-huUing process, thereby avoiding the danger of 
spoiling before being canned. 

The broad discovery underlying the patents in suit is that the force 
of impact may be so applied to pods fllled with green peas as to burst 
the pods and release the peas without injury to the latter. The 
original application for patent No. 421,244, granted to Charles P. 
Chisholm and John A. Chisholm, for "Improvements in the Method 
of Hulling Peas" was filed January 3, 1887, and included the method 
or process subsequently patented, and also apparatus for the practice 
of the same. The application was divided and the divisional applica- 
tion, on which the patent was granted, was filed March 2, 1889. In 
the description the patentées say: 

"The object of this invention is to remove green peas from their pods with- 
out injury to the peas; and the Invention consists in the novel process of ac- 
complishing the above objeet, as will be more fully hereinafter described and 
claimed. The desired resuit may be accomplished by varions apparatuses 



CHISHOLM V. JOHNSON. 



193 



wîthout departing from the spirit of our inrention. We hâve illustrated the 
préférable apparatus, but without In any way restricting our claims. An 
apparatus for accompllshing the same resuit is shown In our application flled 
January 3, 1887, Sériai No. 223,170, of which this Is a division. 

"We are aware that in addition to the usual mode of shelling peas by 
hand several processes of accompllshing the same object by machinery bave 
been proposed — as, for instance, passing the pods between elastic rollers, 
opening the pods by passing them through the intermeshing Angers, and by 
rubbing the pods between abrading-surfaces, ail of which hâve been found to 
braise and injure a large portion of the peas, and are therefore very objec- 
tlonable in actual use. 

"Now, we hâve discovered that green peas may be hulled by impact while 
in free air, and the process of this application is based on this discovery. By 
'impact' we mean the striliing of a solid body against the pods while the 
latter are so situated that nothing but the résistance of the air holds them 
against the action of the solid body. 

"The impact may be given by a variety of apparatuses. For instance, a 
paddle, beater, or impact opener in the hands of a worlcman, swung with 
just the proper velocity, impacting the peas while falling through the air, 
would exécute this process; but we prefer the apparatus in the accompanying 
drawings, in which — Figure 1 is a perspective view with parts brolien away; 
Figure 2 is a cross-section of the same without the outer casing. 

"In this apparatus the peas are carried to an elevated position in the 
Tipper portion of a revolvîng cylinder, from whence they drop, and while 
falling through the air they are struck by the beaters, which revolve prefera- 
bly in the same direction as the cylinder, but at a much greater rate of speed. 
The cylinder should revolve at just such a speed as not to carry the pods 
around by centrifugal force, but carry them up and then drop them, and in 
falling through the air they are struck by the beaters, which may or may 
not be covered by some soft material (as mbber or leather) to soften the blow. 

"The pods must be strack by a Sharp quick blow, which should be just 
sufflcient to crack them open— that is, to sever the connection of the two half- 
shells of the pod, the connection of the peas with the pods being severed by 
the same opération. The air naturally conflned in the pods protects the peas 
from being bmised." 

The claims are as follows: 

"1. The improvement in the art of hulling green peas, which consista In 
removing the same from the pods by impact, substantially as deseribed. 

"2. The improvement in the art of hulling green peas, which consists In 
carrying the filled pods to an elevated position and impacting the flUed pods 
while falling, so as to sever the connections of the two half-shells of the pod 
and of the peas with the pods at one opération, substantially as deseribed." 

The application for patent No. 387,318, granted to Kobert P, Scott 
for "Improvements in Machines for Hulling and Separating Green 
Peas" was flled November 7, 1887, or about ten months after the flling 
of the original application for the process patent No. 421,244. In the 
description Scott says: 

"My Invention has relation to machines for hulling or releasing green peas 
from their pods or huUs and subsequenOy separating the same, and is designed 
as an improvement on the machine forming the subjeet of an application for 
Letters Patent flled by Charles P. Chisholm and John A. Chisholm, January 
3, 1887, Sériai No. 223,170. * • • The object of my invention is to pro- 
vide for a perfect hulling or removal of peas from their pods and a subsé- 
quent séparation of said peas from the pods and dirt. * * * The opéra- 
tion of my improved machine is as follows: The peas in the hulls or pods 
are fed into the slowly-revolving cylinder by the propeller or feed screw. 
They are then elevated to a point above the horizontal centre of said cylinder 
by means of Its Interior longitudinally-arranged ribs. They then fall from 
said ribs, and in their descent are struck with sudden or impact blows by 
the rapidly-revolvlng openers or beaters, which split the pods or hulls, release 
106 F.— 13 
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the peas, and throw them against the inner sides of the cylinder. The re- 
leased peas then pass to the lower surface of said cylinder, drop out of the 
same malnly through the perforation In the leather-covered portion thereof, 
and fall npon that part of the inclined apron which is dlrectly beneath, down 
which they roU, notwithstauding the upward movement of the upper surface 
of said apron, and are delivered into any sultable réceptacle, the huUs or 
open pods and the refuse being carrled over the upper end of the apron. 
* ♦ * Thus it will be évident that the released peas and open pods or huUs 
are delivered out of the cylinder at différent points, fall upon the inclined 
apron at différent points, and remain practlcally separate from each other 
while belng agitated and delivered, respectively, at the lower and upper por- 
tions of said apron." 

The charge of infringement of this patent has been restricted to 
claim 5. It is as foUows: 

"5. In a machine for huUing and separatlng green peas, an endless In- 
clined separatlng apron provided with transverse slats arranged on the inside 
thereof, in combination with the rollers and the vertical sldeboards arranged 
at the sides or edges of said apron and operatlng to keep the same stralght 
upon said rollers, substantially as described." 

The process of patent No. 421,244 and the apparatus of patent No. 
387,318 are respectively known as a podder process and a podder ap- 
paratus, as they both deal with pea pods separate from the vines. 
The two ottier patents in suit hereinafter considered respectively 
cover what are known as a viner process and a viner apparatus as 
they both deal with the pods while attached to the vines. 

Prior to the making of the inventions covered by the podder pro- 
cess patent No. 421,244 and the podder apparatus patent No. 387,318, 
many machines had been made and patented in this country more or 
less similar in construction to that of the latter patent and applied 
to varions uses. The huUing of dried peas, rice, wheat and other 
grains by machinery was old in the art. They were subjected to a 
process of threshing or abrasion by which the pods, hulls or husks 
were disintegrated or torn apart; but the dried peas, rice, wheat or 
other grains being barder and tougher than the pods, hulls or husks 
containing or surrounding them, escaped uninjured by the severity 
of the treatment. 

The huUing of green peas by machinery presented a whoUy différ- 
ent problem by reason of their nature and the construction of the 
pods containing them. The pod consists of two trough-shaped half- 
shells. The junction of thèse shells along their edges or their suture 
is of a leguminous growth. Each pod contains a number of green 
peas connected therewith along the meeting edges of the half-shells 
by a tender and fragile filament. The peas do not flll the pod; the 
remaining space within the pod being fllled with air. The pod is 
practically hermetically sealed or air-tight. The green peas are soft 
and tender, but the pod is tough. But though tough it is not brittle. 
It is not capable of being disintegrated by a shattering process with- 
out destroying or bruising the enclosed peas. The weakest part of 
the pod is along the Une of its suture. 

Before the inventions in suit three plans had been suggested for 
huUing green peas by machinery. One was the intermeshing finger 
process, by which the pod was caught by two stationary Angers, one 
at each end of the pod, and had its back broken by a movable f3nger 
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acting between the two stationary Angers holding the pod. It was 
a process of distorting the pod to the breaking point. It does not 
appear that this process was ever used commercially. It was of such 
a nature as to bruise the peas. Another plan was the roller process, 
by which the pod passed between a lower cylindrical roller and an 
upper screw threaded roller, and, while so passing, was broken open 
on the line of the suture. While this process was tried at two can- 
ning houses it does not appear to bave been successful. It could not 
huU in large quantities, nor could it hull a high-grade or very green 
pea. The remaining plan was the abrading process. It is fairly 
illustrated by the apparatus shown in Patent No. 295,305, granted 
to Alfred Swingle, March 18, 1884. Varions attempts at much cost 
were made to intrôduce the abrading process in différent forms. 
But it was a failure, for the reason that most of the peas huUed 
were bruised or broken, while in one or more instances some of the 
pods passed through the machine without hulling. The problem how 
to hull green peas by machinery in large quantities, expeditiously 
and without injury to them, remained unsolved, certainly in this coun- 
try, notwithstanding widespread and continued efforts on the i>art of 
skillful inventors and large expense incurred to reach the desired 
resuit, until the Chisholms made the discovery embodied in Patent 
No. 421,244. I say, in this country, for the reason that it is strongly 
urged by the défendant that the invention covered by that patent was 
anticipated by a French patent to Madame Faure hereinafter re- 
ferred to. 

The Chisholms conceived the idea that the force of impact within 
certain limits of velocity could be applied to the green peà pod while 
falling through or moving in the air in such manner as to burst the 
pod and libéra te the peas without injury to the latter. Their idea 
was not to deal the pod such a blow as to shatter it and thereby 
bruise or crush the peas, but by a comparatively gentle impact to com- 
press the air within the pod sulïiciently to cause the pod to burst or 
explode, the air within the pod serving as a cushion for the enclosed 
green peas and preventing injury to them from the impact on the pod. 

It was an entirely new conception of the application of natural 
forces to produce the long-sought resuit. There was nothing in the 
prier art in this conntry to suggest the invention. It was purely the 
resuit of inventive genius. This is the broad and meritorious dis- 
covery underlying the podder process in suit. 

The défendant urges that the podder process patent was clearly 
anticipated by the first certificate of addition to the French patent 
granted to Madame Faure. The original patent is dated May 15, 

1883, while that of the first certificate of addition is October 26, 1883. 
A second certificate of addition was granted to her dated May 5, 

1884, and a third dated May 30, 1885. The improved machine of 
the second certificate of addition to the original Faure patent was 
patented in various foreign countries including Germany and Eng- 
land. The Gennan patent, being No. 29,463, is dated November 8, 
1889, and the English patent, being No. 6,026, bears date April 5, 
1884. This machine is also shown in the French periodical La Na- 
ture, published April 11, 1885. CarefuI examination of this French 
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patent, together with its certificates of addition, bas fully convinced 
me that Madame Faure contemplated only an abrasion process, 
and had no conception of an impact process, snch as is covered by the 
podder-process patent in suit. 

The original Faure patent wais granted for "A new m a chine for 
slielling green peas, beans, flageolets, lima beans, etc." Tbe certifi- 
cates of addition were for improvements of that machine. T 
mechanism of the flrst certificate of addition, so far as material 
this connection is represented by the following drawing: 




There is a cylinder or drum covered with some perforaied material. 
In the cylinder and attached thereto are a number of longitudinal 
ribs Z called counter-beaters or cross-bars by Madame Faure. There 
is an inner revolving shaft A proTided with arms F for the support 
of four blades or beaters X, tbe latter being rigidly attached to the 
arms. The inner faces of the counter-beaters are grooved or corru- 
gated, and approach much nearer to the outer ends or edges of the 
beaters X than the ribs do to the beaters in the machine employed in 
the podder process in suit. The inner face of the counter-beaters 
bave considérable breadth, and their latéral faces are so inclined or 
tapered as to permit the pods to slide off before being carried very 
high in the cylinder. Both the cylinder and the beaters revolve in 
the same direction, but at différent rates of speed; the latter revolv- 
ing much more rapidly than the cylinder. In the above draveing two 
grooves appear on the inner face of each counter-beater, while in the 
machine of the original patent it appears that each counter-beater 
had onîj one groove on its inner face. 



CHISHOLM V. JOHXSON. 197 

Madame Faure in the translated description of the original patent 
says: 

"Each cross-bar is provided with a round groove for reeeiving or retaining 
the husk of the peas or beans, whieh is very important dnrlng the rotation 
for obtaining the turning friction when the beater with blades Is revolving. 
The husk being roUed in this groove, retaining the same, produces Its open- 
ing, not a complète opening, however, at first, but the huslî after this first 
friction will présent itself successively before ail the cross-bars until it Is 
completely shelled; not a single grain will escape the shelling for the reason, 
that it affords a résistance preventing It from passing between the blades. 
* * * The drum revolving slowly accompanies the trituration of the husks, 
the crushing or squashlng In this way being avoided; It serves then as a 
hopper, throwing again and again the husks between the meeting of the two 
frictions." 

In the translated description of the flrst certificate of addition it 
is said: 

"The beater Is moved at a speed of about hundred flfty to two hundred 
révolutions in a minute, or more or less, the speed corresponding with the 
quality of the peas, while the counter-beater bas only a speed of about ten 
to forty révolutions in a minute, revolving — as will be seen — in the same di- 
rection as the beater, or, if necessary, in the opposite direction. The peas 
having been put into the hopper fall in the empty space where the beater 
moves and are conducted gradually to the other end, where they escape; 
but during this time — in conséquence of the spiral form given to the beaters — 
they are crushed and shelled between the beaters and counter-beaters. The 
counter-beater renews in revolving continually the contacts, lifts up the 
mass, throws it back on the beater and acts in such way that ail husks are 
crushed and emptied without accrumulating towards the bottom and also 
without the peas being smashed or even damaged." 

In the translated description of the second certificate of addition, 
it is said: 

"The counter-beaters K are preferably of wood, but they can be made of 
any other convenient material; they can be provided on their working face 
with grooves or longitudinal undulations. * * * The peas or other veg- 
etables to be husked are placed in the hopper Y; they come between the 
beater and the counter-beater. * * * During this time — In conséquence 
of the helicoid form of the blades— the husks hâve allowed the peas to escape 
and to pass through the meshes of the net. The counter-beater renews by 
its révolution continually the contacts, lifts up the mass, throws the same 
back on the beater and prevents the husks from accumulating at the bottom." 

The third certificate of addition throws no light upon the point 
under discussion. Both the German and English patents were later 
than the flrst certificate of addition to the Faure French patent. lu 
the translated description of the German patent Madame Faure says : 

"The peas or other fruits-with-hulls to be shelled are poured into the funnel 
Y, figs. 1 and 5; they get between the beater-bars J and K of the beater 
and counter-beater, which rotate with différent velocities in the same direc- 
tion. * * • By reason of the somewhat screw form of the beater J. the 
transit of the fruit-with-hulls and their shelling between the bars of the two 
beaters along their entire length Is facilitated. The counter-beater through 
its rotation constantly brings new touching surfaces against the inner beaters, 
lifting the mass of the fruits-with-hulls and leading them toward the inner 
beater." 

In the provisional spécification of the English patent it is said: 

"The beater and eounter beater rub or press the peas introdueed into the 
interior of the machine by means of a hopper, throwing out the shells at one 
end and allowlng the peas to pass through the net-work." 
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In the complète spécification of the same patent it is said: 

"The principal feature of this Invention consists la causlng the peas or 
other like vegetables to be shelled to pass between a beater and a counter 
beater both moving in the same direction but at différent speeds." 

In the translated article f rom La Nature it is said : 

"The peas are plaeed upon the platform of the machine and fod by hand 
Into the drum by a conduit shown at the top of our engraving. Then thej' are 
submitted to the action of the palettes whieh produces a kind of thresliing. 
The peas, hulled by this threshlng, pass through the cloth and by reason of 
the hellcal form of the pallettes, the pods continue to advance to the opposite 
end of the drum when they fall by a spécial conduit. The peas not hulled 
are raised to the upper part of the drum by the rods whlch form projections 
Into the Interlor. The pods, thus raised, are struck by the palettes In such i-, 
way that the hulllng is complète before they hâve traversed tlie length o. 
the drum." 

It is tiras évident that the Faure process was regarded by her 
and others as one of abrasion or threshing only. If the Chisholm 
impact process had been in her mind, it is impossible to account 
for the omission of any référence to it in any of the patents or papers 
relating to the opération of her machinery. Nor was there anything 
in the structure or opération of her machinery to suggest the podder 
process in suit to one skilled in the art; for that machinery was 
understood to operate on a well-known principle wholly différent 
from that of the Chisholm process. The évidence clearly shows and 
it is practically admitted that the machine disclosed in the German 
and English patents and in the article from La îs^ature was the per- 
fected machine of the Faure second certiflcate of addition, and that it 
could not hull green peas by the Chisholm impact. 

It is, however, urged by the défendant that whatever may hâve 
been the understanding of Madame Faure, the machine of the first 
certiflcate of addition did operate on the principle of impact as em- 
bodied in the podder process in suit and therefore anticipated it. 
The defence of anticipation must be established by clear and con- 
vincing proof in order to overcome the presumption of validity of a 
patent. The onus rests on the défendant. It is claime 1 by him that 
a machine built and run as directed in the first certificalo of addition 
would necessarily embody and use the method of the Chisholm pod- 
der process for two reasons; first, the Faure machine could not, ex- 
cept to an insigniflcant extent, hull green peas by abrasion or friction, 
and, secondly, the beaters of that machine moved with sufficient 
velocity to produce the impact of the Chisholm process. 

In support of the first reason it is urged that, while it is possible 
that pods were caught between the beaters and the edges of the cross- 
bars or counter beaters, and hulled by friction or abrasion, it could 
happen only rarely, or in the language of counsel, there was only one 
chance in thousands that it would occur. This theory is at best a 
mère inference drawn from the structure of the Faure machine, and 
the supposed hulling of ail the green peas fed in the pod to it. But the 
structure and natural opération of the machine, aside from ail con- 
sidérations of velocity of impact, do not warrant such inference. As 
stated in the description of one of the certiflcates of addition the peas 
"come between the beater and the counter beater moving at différent 
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speeds, but in the same direction." There being a number of beaters 
and counter beaters so moving, it is évident that the pods containing 
a verj large proportion of the peas in passing f rom one end of the ma- 
chine to the other were abraded and the peas in them thereby huUed. 
The statement in the description of the German patent is applicable 
hère, namely, "the counter beater through its rotation constantly 
brings new touching surface ■ against the inner beaters," and also 
the statement touching the cylinder or drum in the description of the 
original Faure patent, namely, "it serves, then, as a hopper, throwing 
again and again the husks between the meeting of the two frictions." 

Whether the machine of the flrst certificate of addition was suc- 
cessful, or what proportion of the peas introduced into it were huUed, 
does not appear from the évidence. In fact there is no légal évidence 
in the case that any of the Faure machines operated successfully. 

The further question then is presented whether the beaters of the 
Faure machine under discussion moved with suiHcient velocity to 
produce the impact of the Chisholm podder process. It is obvions 
and admitted that green peas in their pods while falling through or 
moving in the air can be hulled by impact without injury only by 
blows struck at a suitable velocity. An excessive velocity will bruise 
or break the peas, while an insufflcient velocity will fail to open the 
pods. A suitable velocity varies within certain limits according to 
the âge or condition of the peas, and is not limited to one spécifie rate 
even with respect to peas of the same âge or condition. In the 
machine shown in the podder process patent in suit the outer tips of 
the beaters are sixteen inches from the geometrical axis of the 
cylinder. The description states that the beaters should make about 
180 révolutions per minute; but that the speed thus given should 
not be taken as limiting the patentées to that précise speed. In the 
Faure machine of the flrst certificate of addition the outer tips of the 
beaters are 13 inches from the geometrical axis of the cylinder. The 
description states that the beaters move at about 150 to 200 révolu- 
tions per minute more or less. According to the évidence green 
peas may be hulled by the Chisholm process at a beater velocity v'ary- 
ing from 22 or possibly 18 to 35 feet per second as extrême limits. 
The velocity best accomplishing the desired resuit is about 24 feet 
per second. The beaters of the machine employed in the Chisholm 
podder process make from 180 to 200 révolutions per minute, never 
having exceeded 210 révolutions. At the minimum of 180 the tips 
of the beaters hâve a velocity of 25.1 feet per second, and at the 
maximum of 210 a velocity of 29.3 feet. The tips of the beaters of 
the Faure machine at the minimum rate of 150 révolutions per 
minute hâve a velocity of 16.9 feet per second, and at the maximum 
of 200 a velocity of 22.6 feet. The velocity of the tips of the beaters 
employed in the Chisholm process varies from 25.1 to 29.3 feet, while 
the velocity of the corresponding parts in the Faure machine varies 
from 16.9 to 22.6 feet; showing that, considering the speed of the 
tips of the beaters alone, and assuming that ail the pods were struck 
at that velocity, only an insignificant proportion of the peas, consist- 
ing of the youngest and most tender, could, under any circumstances, 
be hulled by the Faure machine under the impact of the Chisholm 
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process. But the velocity of the tip or outer edge of tlie revolving 
beater is necessarily greater than the average velocity of its whole 
face, and it cannot reasonably be assnmed that the only part of the 
beater which cornes in contact with the pod is its tip. A point 
on the face of the beaters two inches from their tips would give a 
velocity of from 21.8 to 25.6 feet in the machine employed in the Chis- 
holm process, and from 14.3 to 19.1 feet in the Faure machine. This 
is further, and in my judgment, conclusive évidence that the Fauve 
machine could not hull green peas by the Chisholm impact, or, if it 
could, that the proportion thus hulled was so insigniflcant as to be 
practically inappréciable. 

Such huUing, if any occurred, was not contemplated by Madame 
Faure and was purely incidental or rather accidentai and commer- 
cially unimportant. That such an unexpected, insigniflcant and ac- 
cidentai use, if it occurred at ail, was insufficient to serve as an 
anticipation of the Chisholm podder process is well settled law. 
TUghman v. Proctor, 102 U. S. 707, 711, 26 L. Ed. 279; Andrews v. 
Carman, 13 Blatchf. 307, Fed. Cas. No. 371; Clough v. Barker, 106 
U. S. 166, 1 Sup. et. 188, 27 L. Ed. 134; Ransom v. New York, 20 Fed. 
Cas. 286 (No. 11,573); Boyd v. Cherry, 4 McCrary, 70, 50 Fed. 279; 
Filter Co. v. Erdrich (0. C.) 98 Fed. 300; Wickelman v. A. B. Dick Co., 
31 C. C. A. 530, 88 Fed. 264; Pittsburg Réduction Co. v. Cowles Elec- 
tric Smelting & Aluminum Co. (C. C.) 55 Fed. 301, 307. 

It is equally well settled that the podder process patent is not void 
on the ground that the function of a machine is not patentable, 
That patent is not for the mère function or resuit of the opération of 
mechanical apparatus. It does not cover the hulling of green peas 
generally and in the abstract. The Chisholms invented a new and 
spécifie application of the forces of nature for the advancement of a 
certain art, namely, the hulling of green peas with better and more 
usèful results than had theretofore been known. It was a new and 
useful mode of treatment by impact at certain velocities by which the 
State or condition of the material subjected to it was changea from 
pods fllled with green peas to pods and green peas separated from 
each other. On the authorities it was not the mère function of a 
machine within the meaning of the court in Locomotive Works v. 
Medart, 158 U. S. 68, 15 Sup. Ot. 745, 39 L. Ed. 899, but was pat- 
entable as a true process. Mowry v. Whitney, 14 Wall. 620, 20 L. 
Ed. 860; Cochrane v. Deener, 94 U. S. 780, 24 L. Ed. 139; Tilghman 
V. Proctor, 102 U. S. 707, 26 L. Ed. 279; Eames v. Andrews, 122 U. S. 
40, 7 Sup. et. 1073, 30 L. Ed. 1064; Fermentation Co. v. Maus, 122 
U. S. 413, 7 Sup. Ot. 1304, 30 L. Ed. 1103; Lawther v. Hamilton, 124 
U. S. 1, 8 Sup. et. 342, 31 L. Ed. 325; Téléphone Cases, 126 U. S. 
1, 533, 8 Sup. a. 778, 31 L. Ed. 863; Chicago Sugar Eefining Co. v. 
Charles Pope Glucose Co., 28 0. 0. A. 594, 84 Fed. 977; Simonds 
Eolling-Mach. Co. v. Hathorn Mfg. Co. (C. C.) 90 Fed. 201, 209; Id., 
36 C. C. A. 24, 93 Fed. 958; Melvin v. Potter (C. C.) 91 Fed. 151. 
Both claims of the podder process patent No. 421,244 are unobjec- 
tionable and are therefore sustained as valid. 

Claim 5 of the podder-machine patent, No. 387,318, is as foUows: 
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"5. In a machine for hulHng and separating green peas, an endlcss Jn- 
cllned separating-apron provided with transverse slats arranged on thc inside 
thereof, in combination wlth the rollers and the vertical side boards ar- 
ranged at the sides or edges of said apron and operating to keep tiie same 
straight upon said rollers, substantlally as descrlbed." 

It is contended that the combination of this claim was not only not 
patentable, in view of the prior art, but had been directly anticipated 
by varions more or less similar devices. In the description the pat- 
entée says: 

"It is a well-known fact that it Is extremely difflcult to cause a wide belt 
or apron of canvas or other material to run straight over rollers and at the 
same time permit of the necessary vibration for effecting a proper separating 
action, and, se far as I am aware, thèse results hâve hitherto been but in- 
dîffierently obtained. In my machine, as stated, the apron is not only caused 
to run straight, but receives an abnndanee of vibration, and also prevents the 
peas and huila from escaping over its edges. I accomplish the resuit of 
Ijeeping the apron straight in Its passage over the rollers by providing it 
with the interior transverse slats and causing them to project against the 
side boards. Thèse slats, although overlapping at their adjacent ends, serve 
the same purpose as would solid slats, so far as guiding or Ijeeping the apron 
straight is concerned, but at the same time, owing to their peculiar construc- 
tion and arrangement, tney wui Dend out of a straight Une, but not sufflciently 
to prevent their ends from forclbly pushing against the side boards. This 
bending or hinging action of the slats at their ends also permits the apron 
to be raised at its sides or edges, so as to roU the peas tovsrard its center, and, 
also, it allows said apron to receive a greater vertical throw or toss than 
would be incident to the use of solid or unjointed slats runnlng Its entire 
width, since, were the latter used, their solid ends would rest upon the in- 
clined guide-flanges of the side boards, and thus prevent the full drop of the 
apron and dlminish Its vibration." 

The combination of this daim certainly has utility, but I hâve 
had some doubt whether it possesses patentable novelty. Careful 
considération of the évidence, however, has failed to eonvince me that 
it was devoid of invention, and the prima facie presumption of its 
validity must prevail. 

The application for patent No. 499,397, dated June 13, 1894, grant- 
ed to Eobert P. Scott, for a "Process of Gathering and Hulling Green 
Peas from the Vines," was flled Kovember 12, 1892. In the descrip- 
tion the patentée says: 

"Until the invention of the mechanical Impact process of hulling green peas 
by C. P. Chisholm and J. A. Chisholm, covered in XJnited States patent No. 
421,244, granted February 11, 1890, green peas had uniformly been hulled 
by hand in the practical art The process of this patent relates to the hulling 
of piclîed green peas. My invention is an Improvement upon this process 
by which I gather the vines with the green peas attaehed from the fleld by 
any suitable means, such as a ralie or pulling machine, and then subject the 
mass of vines and attaehed green peas to the action of mechanical hulling 
appliances, preferably impact devices worlîing according to the process of the 
Chisholm brothers. The gist of my invention lies in the discovery and the 
démonstration of the practicability of the idea that green peas could be 
hulled automatically while they are attaehed to their vines. It is ol<i as 
etated, to huli picl^ed green peas mechanlcally by a gentle impact. It is old 
to huU dry ripe peas on the dried vines by subjecting them to the violent ac- 
tion of mechanical hulling appliances which tear the vines apart and do not 
Injure the hard, dry peas but which would min green peas, either on the 
vlne or off. Before my Invention, however, it was never conceived to be 
possible or conceived at ail that the gentle impact of the Chisholm process 
was sufBcient to reach and operate on such peas when attaehed to, entangled 
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in or covered by a mass of green vînes. In fact it was never even suggested 
that the green peas attached to the vines could bé reached for hulling by 
even the most vlgorously acting mechanical appliances which had been patent- 
ed for huUing picked green peas before the invention of the Chlsholm brothers, 
to say nothing of the fact that ail such appliances were commerclally unsue- 
cessful since they bruised the peas." 

The charge of infringement of this patent has been restricted to 
claim 2, which is as f ollows : 

"2. The process of gatherlng and hulUng green peas consisting in removing 
the vines from the ground with the green peas attached, subjectlng the vines 
and attached peas while green to Impact, of the character described, and 
separating the huUed green peas from the refuse." 

There can be no question as to the great utility of the viner process 
as disclosed in this patent. The évidence abundantly shows it and 
it is admitted. It is an improvement on the Chisholm podder pro- 
cess, and while not so broad or primary an invention as the podder 
process constitutes a distinct and important advance in the art of 
hulling green peas. To do away with the picking of the peas before 
subjecting them to the process of hulling by treating the pea vines 
with the pods attached to the impact of the Chisholm process, not 
only involved an economy of time and labor, but served to keep the 
peas in better condition for the hulling. Peas in the pod attached to 
the vine even after the vine is removed from the earth continue f resh 
and tender much longer than when enclosed in the pod severed from 
the vine. The same kind of impact is applied in the viner process 
as in the podder process, though slightly differing in degree. 

It is urged by the défendant that the viner process was anticipated 
by the Paure patent. But the same considérations which négative 
anticipation of the podder process patent by the Faure patent exclude 
anticipation of the viner process patent by the Faure patent. 

It is further contended that, if the podder process patent in suit 
is valid, it anticipated the viner process, or, to employ the language 
of counsel, "the process of hulling green peas by impact, whether 
from the pods or vines, is so essentially the same that the invention 
of it as applied to either pods or vines would leave no room for pat- 
entable invention of it as applied to the other form." But the dis- 
covery which is embodied in the viner process was that the physical 
characteristics of the pea vine are such that the force of the com- 
paratively gentle Chisholm impact would be transmitted through the 
vines and efPectively hull peas from the pods "entangled in or covered 
by a mass of green vines." 

This process certainly was not an obvions one. To avoid the labor 
and time involved in the picking of the pods and to préserve the peas 
in good condition would hâve furnished a strong incentive to any one 
skilled in the art of hulling green peas to resort to the viner process, 
yet of ail the inventors engagea in advancing the art, aside from the 
complainants, no one conceived the idea. In fact the viner System 
on its introduction in varions parts of the country was met with 
incredulity or astonishment. The patent under discussion clearly 
discloses the process and apparatus for its efficient conduct. It must 
be sustained unless invalid on one or more of the grounds hereinafter 
stated. 
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It is claimed tliat the process of this patent was disclosed by 
patent No. 399,702, dated March 19, 1889, granted to Robert P. 
Scott and John A. Œiisholm, for "ImproTements in Pea-Hullers." In 
the description the patentées say: 

"Our invention relates to machines for hulling and separating green peas 
from their pods, and contemplâtes certain improvements upon the machine 
for which I^etters Patent were granted to Eohert P. Scott Augnst 7, 1888, 
No. 387,318, whereby under our présent improvements the vlnes and their 
attachée pods of peas can be fed into the machine, the peas hulled or re- 
leased from said pods, and vines and open pods carried along and delivered 
at the discharge end of the machine; and It consists in the improved con- 
struction and arrangement or combination of parts, hereinafter fully dis- 
closed in the description, drawlngs and claims. The objects of our invention 
are, first, to provide means for huUing green peas from their pods without 
flrst removing said pods from the vines, so as to dispense with the time, 
labor, and expense incident to the old method of flrst picking the pods from 
their vines and then feedJng them into the machine for being hulled or 
opened ; second, to provide improved means for feeding the vines and pods 
through the separating-cylinder, for preventing said vines from becoming 
twisted or entangled with the beaters of the hulling drum, and for adjusting 
the amount or rate of feed of the vines and pods through said separating 
cylinder, and, third, to provi'de means for cutting the vines within the sep- 
arating-cylinder, so as to prevent them from becoming bunched or ologged 
therein, and prépare them In suitable lengths for the pods therein to be 
readily hulled or opened. • * ♦ Near the feed end of the separating-cham- 
ber are secured knives 21, which are preferably curved, although not nec- 
essarily so. Thèse knives are preferably attaehed to adjacent pairs of the 
longitudinal bars or ribs 11 on opposite sides of said cylinder; also, the im- 
pact openers or beaters 16 are formëd with recesses or notches 22. which 
register with said knives and permit of their passage therethrough. If 
desired, a greater number of knives may be secured in the cylinder at différ- 
ent points along the same, when the beaters will be formed with correspond- 
ing recesses or notches. I prefer to arrange thèse knives one in advance 
of the other along the separating-cylinder, so that long vines and such as 
may escape being eut by the flrst knife will be severed on reaching the second. 
* * • The opération of our improved machine is as follows; The vines 
and the peas In the pods attaehed thereto are fed into the feed end of the 
separating-cylinder, which receives them between its longitudinal bars or 
ribs and carries them slowly upward until they are caught by the beaters of 
the more rapidly-revolving hulling-drum and carried over the edges of the 
curved knives, which eut them into suitable lengths for proper treatment 
within and passage through said cylinder. * * • The beaters of the rap- 
idly-revolving drum strike the pods on the vines with suflacient force to open 
them and release the peas, which then pass out through the perforations 
In the coverlng of the separating-cylinder. * • * The knives eut the vines 
into proper lengths to permit free action of the beaters thereon for open- 
ing the pods and to prevent said vines and pods from bunehing or becoming 
clogged in the separating-chamber." 

In this machine the knives are made an essential élément. They 
are mentioned in six of the eight claims of the patent; the other two 
claims relating to détails of the mechanical construction of the ma- 
chine in other respects. Patent No. 399,702, shows an expérimental 
and unsuccessful attempt to obtain the bénéficiai results of the viner 
process covered by patent No. 499,397. While it discloses the con- 
ception that the picking of the pods might be aroided and the peas 
successfuUy hulled from the vines in a machine, no operative means 
were devised to accomplish the desired end. The vines as taken from 
the field were not operated on by the hulling beaters. When fed into 
the machine they were rapidly carried against the knives and eut 



204 106 FEDERAL REPORTER. 

into short pièces with the pods attached thereto. Many of the pods 
were eut and peas ruined by the action of the knives and the pièces 
of vines clogged the discharge end of the drum or cylinder owing to 
the peculiar construction of the machine. The cutting of the vines 
exposed many of the pods, which had escaped from the knives to 
the direct action of the beaters and the rest of the uninjured pods 
practically to the same direct action. 

Indeed, it is stated in one part of the description that "the beaters 
of the rapidly-revolving drum strike the pods on the vines," and, in 
another, that "the knives eut the vines into proper lengths to permit 
free action of the beaters thereon for opening the pods." Instead 
of treating to the hulling process the vines as they came from the 
fleld the opération of the machine, so far as actual hulling was con- 
cerned, closely approximated to the hulling of picked pods. The ma- 
chine together with its process was a failure and both were aban- 
doned. The viner process patent in suit omits an essential élément of 
the process of the machine just considered, namely, the cutting of the 
vines into pièces, and cannot be affected by patent No. 399,702 unless 
the latter patent so changed the prior art as to négative patentable 
novelty. 

But in my judgment that patent did not effect such change. The 
patentées had no conception of the dynamical property of green pea 
vines by which the Ohisholm impact is transmitted to and made 
operative on pods entangled in or covered by a mass of such vines. 
Nor had they any conception of any suitable apparatus to hull green 
peas on that principle. Nor would it hâve been important if they 
had conceived of the principle but failed to devise or sélect apparatus 
successfully to apply it. It was reserved to Scott, not only to make 
the discovery that green peas eould by the Chisholm impact be hulled 
from vines as they came from the fleld, but to describe apparatus for 
successfully applying his discovery. There was nothing in the prior 
art to négative patentable novelty in his process. The évidence 
wholly excludes the idea that the viner process in suit was obvions 
or within the range of ordinary improvements by persons skilled in 
the art. Claim 2 of patent No. 499,397 must, therefore, be sustained. 

The application for patent No. 500,299, dated June 27, 1893, grant- 
ed to the three complainants for "Improvements in Pea-HuUing Ma- 
chines" was flled May 2, 1891. In the description it is said : 

"The gênerai object of our invention is to provide a rapld and eflicieut 
green pea huiler adapted to operate on the entire pea vine with its pods 
naturally attached thereto aadi thereby avoid the dilatory and expensive mode 
of picking the peas from the vines by hand. The machine is more especially 
desigued for use by Wholesale canners and paclîers where there are large 
quantities of green peas to be handled and prepaied in a limited spaee of 
time. In the considération of our présent invention it is necessary to bear 
in mind that it relates in no manner whatsoever to thrashing dried or thor- 
oughly ripe peas, using the term in its botanical sensé. While hard ripe 
peas are very easlly thrashed after the manner of wheat and other lilje 
cereals, the hulling of the green peas used for canning purposes rests upon an 
entirely distinct theory therefrom, by reason of their well-known délicate 
nature and In thè faet that they must be perfectly free from abrasions or 
bruises in order to possess an equal commercial value with the hand-shellefl 
product. • * * It is évident that some changes in the construction and 
arrangement of the différent parts of oui mechanisms can be resorted to 
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wlthout departing from the spirit of the Invention and hence we do not limit 
OTirselves to the exact construction and arrangement of Its différent parts 
but consider ourselves at liberty to maice such altérations and changes as 
fall within the scope of our invention." 

The charge of infringement of this patent has been restricted to 
the first six daims, as follows: 

"1. A machine for huUing green peas from the vines comprising the eom- 
bination of an inner revoluble drum provided with beaters and an outer re- 
voluble drum, the latter being open-ended, thus having an uninterrupted 
passage way from end to end thereof for the transit of the vines therethrough 
fiubstantially as described and for the purpose set forth. 

"2. A machine for hulling green peas from the vines comprising the com- 
bination of an inner revoluble drum provided with beaters and an outer re- 
voluble, spolîeless, shaftless and open-ended drum provided with interior long- 
itudinal vine elevating ribs substantially as described and for the purpose 
set forth. 

"3. A machine for hulling green peas from the vines comprising the com- 
binatlon of a revoluble outer drum and an interior revoluble beatcr carry- 
Ing drum, the inner drum being prolongea beyond the discharge end of the 
outer drum substantially as described and for the purpose set forth. 

"4. A machine for hulling green peas from the vines comprising the com- 
bination of an inner revoluble drum provided with beaters, an outer revol- 
uble, spolieless, shaftless and open-ended drum, a frame in which the drum? 
are mounted and a covering upon the frame worli inclosing the outer drum 
with the exception of a feed aperture, substantially as described and for the 
purpose set forth. 

"5. A machine for hulling green peas from the vines comprising the com- 
bination of a revoluble outer drum and an inner revoluble beater carrying 
drum, the inner drum being prolonged beyond the discharge end of the outer 
drum, a supporting frame work, and rollers pivoted on the said frame woriî 
under each end of the outer drum substantially as described and for the pur- 
pose set forth. 

"6. In a machine for hulling and cleaning green peas the combination of 
an endless traversing apron, revolving wheels supporting the said apron, 
transverse cleats secured to the said apron and extending from edge to edge 
thereon, flxed convex faced guide pièces In gênerai line with the apron on 
each side thereof and having their convex surfaces toward the respective 
edges of the said apron substantially as d«scribed and for the purpose set 
forth." 

It is admitted and the évidence shows that the apparatus covered 
by this patent has great utility. It is claimed, however, that the 
several claims in suit are void by anticipation or -in view of the pric-r 
art. It is true that the éléments entering into the combinations set 
forth in the several claims and also some, if not ail, of those combina- 
tions, were in a broad sensé old in the art. But ail of thèse claims 
cover combinations of éléments in the described machine for hulling 
green peas vyhile attached to the vines, and hâve no other purpose. 
The automatic hulling of green peas so attached by the Chisholm 
impact was a new and important art. No machine was known which 
did or could conduct the process successfully or on a commercial 
Bcale. 

Clearly the doctrine of analogous use has no applicability hère as 
against the complainants. G. & A. Potts & Co. v. Creager, 155 U. S. 
597, 15 Sup. et. 194, 39 L. Ed. 275. In that case the court says: 

"Indeed, It often requlres as acute a perception of the relation between 
cause and effect, and as much of the peculiar intuitive genius which is a 
characteristic of great inventors, to grasp the idea that a device used in one 
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art may be made avaiJable In another, as would be necessary ta create the 
de-vlee de novo." 

Altérations of the old mechanism included in the several combina- 
tiens were necessary to adapt the machine to its new use. The spé- 
cial adaptation of the parts composing the several combinations for 
the new industry involved repeated experiments and much ingenuitj' 
and expense during a long time, and, in my judgment, was an exercise 
of the inventive faculty. Even were the point less clear any doubt 
should, in view of the remarkable utility of the machine and the de- 
mand ifor it, be resolved in favor of the complainants. The first six 
claims of patent No. 500,299 must be sustained. 

I now come to the question of infringement. The défendant ad- 
mits that the machine be uses infringes ail of the claims in suit of 
the viner machine patent No. 500,299. He dénies that it infringes 
claim 5 of the podder machine patent No. 387,318, that claim being 
the only one insisted on by the complainants, or that the process used 
by him infringes either of the two claims of the podder process patent 
No. 421,244, or claim 2 of the viner process patent No. 499,897. With 
respect to the podder process he contends that the use of his machine 
does not infringe because, as he allèges, it practically amounts only 
to a threshing or hackling mechanism applied to the hulling of the 
peas. In the defendant's machine teeth or hackles are attached to 
the longitudinal ribs of the outer cylinder which pass between or 
intermesh with the beaters of the inside revoluble drum, such inter- 
meshing evidently having been intended to tear apart the vines in 
order to enable the beaters to strike the vines and pods with better 
results. The défendant admits that his machine opérâtes in part 
by the Chisholm impact, but claims that it mainly opérâtes by "pass- 
ing the vines and pods between and among intermeshing fingers." 

The podder process patent in suit involved the treatment of pods 
only after séparation from the vines. Eut the beaters of the defend- 
ant's machine strike not only the vines but pods, and release the 
peas by the Chisholm impact. The speed of the beaters is included 
within the limits of velocity of that impact. The vines and fiUed 
pods are carried to an elevated position in the cylinder and such of 
the pods as are struck by the beaters are struck while falling from the 
elevated ribs of the cylinder. It is quite clear on the évidence that 
the machine opérâtes to hull green peas from separate pods and from 
pods attached to the vines principally by the Chisholm impact, and 
not, unless accidentaUy and to an insigniflcant extent, by a threshing, 
hackling or abrasion process. The use by the défendant of his ma- 
chine unquestionably infringes both claims of Patent No. 421,244. 

Infringement of claim 2 of the viner process patent No. 499,397 is 
denied on substantially the same grounds as those taken with respect 
to the question of infringement of the podder process patent in suit. 
Apart from the point next to be discussed, the same considérations 
which show infringement of the podder process patent equally or 
more strongly disclose infringement of the viner process patent. 
Elaboration hère is unnecessary. That the process conducted within 
the cylinder of the machine used by the défendant is similar or identi- 
cal with the process conducted by the complainants within the cylin- 
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der of their machine appears from the opération of their ''Mutascope 
exhibit." 

But infringement is denied on the further ground that the défend- 
ant did not separate the pea vines from the ground but bought them 
from others who delivered them at his cannery. The claim is as f ol- 
lows: 

"2. The process of gatherlng and huUing green peas consisting In removing 
the vines from the ground with the green peas attached, subjecting the vines 
and attached peas while green to impact et the character described and sep- 
arating the hulled green peas from the refuse." 

Removing the vines from the ground with the green peas attached 
is made an élément of the process of this claim. The patent discloses 
a certain mechanism for pulling the vines from the ground, but the 
patentée is not confined to such mechanism for effectirig such re- 
moval. The description states that it may be done "by any suitable 
means." Severance by the "pulling machine," by scythe, by rake or 
by hand, would each and ail hâve met the flrst requirement of the 
claim. It is, of course, necessary that the vines be severed from 
the ground before they can be subjected to the hulling and sepa- 
rating treatment. Had removal from the ground been omitted from 
the claim its other éléments would of themselves hâve been patent- 
able as a combination process. But, such removal having been un- 
necessarily included in the claim as one of its éléments, has not the 
défendant in a légal sensé removed the vines from the ground with 
the green peas attached? In my judgment he has. It was not nec- 
essary to an infringement that the défendant should personally sever 
the vines. Qui facit per alium facit per se. The doing of that 
work by his employés would hâve the same légal effect. So the re- 
moval of the vines by persons not employed by the défendant, but 
by his procurement, request or invitation, express or implied, would 
not differentiate the case. The défendant is a canner. He fur- 
nishes pea growers with pea seed. He contracts with them before 
the severance of the vines from the ground for their purchase and 
delivery at his cannery. Pursuant to the contract of purchase the 
pea vines with the pods attached are delivered to him and subjected 
to the process of hulling and séparation included in the claim. Thèse 
facts clearly amount to infringement. To hold otherwise would 
sanction the most palpable évasion of the rights of the patentée. 
Claim 2 of patent No. 499,397 must be held to hâve been infringed. 

The défendant, as already stated, dénies infringement of claim 5 
of the podder machine patent No. 387,318. It is as follows: 

"5. In a machine for hulling and separatlng green peas, an endless Inclined 
separating-apron provided with transverse slats arranged on the inslde there- 
of, in combination with the rollers and the vertical side boards arranged at 
the sides or edges of said apron and operatlng to keep the same straight upon 
said rollers, substantially as described." 

While claims 1, 2, 3, 4 and 6 require hinged or overlapping slats, 
claim 5 does not in terms require such slats, and, when read alone, 
covers cross-bars or slats, each extending from one edge of the apron 
to the other. The eontrast between the several claims when taken 
literally affords some color to the charge of infringement. In the 
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machine used by the défendant there are transverse slats on the 
inner side of the apron extending from edge to edge, each of such 
slats consisting of only one solid pièce, and if the comMnation of 
claim 5 includes such non-hinged or non-overlapping slats, it bas been 
infringed. It is true that Scott states in the description that "thèse 
slats, although overlapping at their adjacent ends, serve the same 
purpose as would solid slats, so far as guiding or keeping the apron 
straight is concerned." But it is clear on examination of the de- 
scription and drawings in connection with claim 5 that the ma- 
chine therein described and intended to be patented did not include 
cross-bars or transverse slats each extending in one pièce from edge 
to edge of the apron. Nowhere in the description can be found any 
statement or expression indicating that they were to enter into the 
machine, and the essence of the invention, as stated by the patentée, 
négatives their use. He says: 

"Thèse slats, although overlapping at their adjacent ends, serve the same 
purpose as would solid slats, so far as guiding or keeping the apron straight 
is concerned; but at the same time, owing to their pecullar construction and 
arrangement, they wlll hend out of a straight line, but not sufflciently to 
prevent their ends from forcibly pushing against the side boards. This bend- 
ing or hinging action of the slats at their ends also permits the apron to be 
raised at its sides or edges, so as to roll the peas toward its centre, and, 
also, it allows said apron to receive a greater vertical throvf or toss than 
would be Incident to the use of solid or unjointed slats running its entire 
width, slnce were the latter used their solid ends would rest upon the in- 
clined guide-flanges of the side boards, and thus prevent the full drop of the 
apron and dlminish its vibration." 

The words "transverse slats" as employed in claim 5 must be read 
"substantially as described," and when so read the machine used by 
the défendant does not infringe the combination of the claim. 

The défendant contends, by way of further défense, that, assum- 
ing that the patents in suit hâve been infringed by the use of the 
machine complained of, he was not an infringer. The défendant and 
John H. Empson entered into a written contract March 10, 1897, 
as follows: 

"This Contract, Made this tenth day of March, 1897, between John H. 
Empson, of the County of Boulder and State of Colorado, party of the first 
part, and Zack. Johnson, of the County of Kent and State of Delaware, of 
the second part, 

Witnesseth That, for and In considération of the covenants and agreements 
hereinaf ter set forth to be kept and performed by party of the second part, 
the said party of first part hereby agrées to thresh for party of second pnrt 
250 or more acres of peas per year beginnlng with the season of 1897 and 
terminating with the season of 1897. 

Said party of the second part agrées that he will grow and furnish to said 
party of first part for threshing not less than 250 or more acres of peas per 
year, and that he will supply said party ail necessary power and labor for 
the purpose of operating the machinery necessary to be used by party of 
flrst part, together with ail necessary belting for the transmission of said 
power to said machinery, and also reasonable proper covering and protection 
for said machinery during the period of the contract, and for eight months 
thereafter, machinery to be on the ground of party of second part by May 
15, 1897. Party of first part to furnish three cleaners for peas, said party 
of second part further agrées to pay said party of flrst part for such thresh- 
ing twelve cents per case for each and every case of twenty-four No. 2 cans 
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or Its équivalent, put up by sald party of second part, payable on the flrst 
of each month for ail peas threshed during the preceding month. 

In Witness Whereof, the said parties bave set their hands on the day and 
year aforesald. 

(Signed.) J. H. Empson. 

Zack Johnson." 

The answer contains the follcwing statement of what was done 
m conséquence of the above contract: 

"And this défendant says that in pursuanee and performance of said con- 
tract said Empson furnished and set up two machines on this defendant's 
premises and by them threshed a quantity of peas belonging to this défend- 
ant. The peas threshed were raised by farmers In the vicinity under con- 
tract of purchase by this défendant and were by them eut and delivered at 
the defendant's premises. The machines were set up and operated by one 
David Segfreld, agent of said Empson, and were under bis sole and exclusive 
management and control during ail the time said work was going on, no 
part of the work being done by this défendant or his employées except the 
handling of the peas before and after the opération of threshing. The power 
to operate the machines was taken from an engine belonging to the de- 
fendant." 

It appears from the testimony of the défendant that he knew of 
the complainant's viner machine before entering into the contract 
with Empson; that the latter tmdertook to indemnify the défend- 
ant against loss or damage by reason of the machines so set up 
on his premises "being claimed as inf rangement on patents"; that 
the défendant furnished the power to operate fhe machines and the 
"labor to feed the machines and to take the peas from them;" that 
men employed by him canned the peas after they were huUed by 
such machines; that he sold the canned peas and received the profit 
derived from them; that the object of the présence of the agent or 
représentative of the owner of the machines was "to keep the ma- 
chines in order, to superintend the machines." It further appears 
from the évidence that with the exception of the person employed 
by the owner of the machines to look after their condition, ail per- 
sons handling them or at work about them were employed by the 
défendant. On thèse facts there can be no doubt either on reason 
or on the authorities that the défendant is liable for the infringe- 
ment. 3 Rob. Pat. §§ 897, 946; Walk. Pat. § 406. 

Probably the most embarrassing questfon in the case has been 
raised by the objection of multifariousness and misjoinder. The bill 
avers with respect to ail the patents in suit: 

"That your orators are now the exclusive owners of sald several letters 
patent above recited, and hold among themselves the entire title to each of 
said letters patent and to ail claim for infringement or violation thereof, and 
are entitled to sue for and recover said claim to their own use. And your 
orators further show that the inventions patented by ail of said letters patent 
above recited are capable of conjoint use In the same structure, and aver, 
on information and belief , that the défendant so used the same in the in- 
fringements hereinafter complained of." 

The bill prays, among other things, that the défendant be com- 

pelled to account for and pay to the complainants ail profits derived 

or to be derived by the défendant from his infringement of the four 

patents in suit, or any of them. On or about August 12, 1890, the 

106 F.— 14 
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Chisholms assdgned to Scott three-tenths of their entire interest în 
patent No. 421,244. The answer states : 

"Sald défendant dénies that said Complainants are now the exclusive own- 
ers of said letters patent, and liold among themselves the entire title to each 
of said letters patent, jointly or in common, or are entitled to sue for and 
recover for Infrlngement of sald patents jointly as In this action sued." 

The ownership of the several patents in suit appears from a stipu- 
lation entered into by counsel after the flling of the answer as fol- 
lows: 

"It Is stlpulated and admltted by and between counsel for the respective 
parties hereto that Kobert P. Scott, Charles P. Chisholm and John A. Chis- 
holm, mentioned as complainants in this cause, are the owners of letters 
patent 421,244, February 11, 1890, and 500,299, June 27, 1893, and that said 
Scott Is the owner of letters patent 499,397, June 13, 1893, and 387,318, 
August 7, 1888." 

The complainants suggest rather than contend that an objection 
of multifariousness and misjoinder should be raised by demurrer or 
plea and cannot be made by answer. A literal reading of equity 
rule 39 seems to except from the matters of défense upon which a 
défendant by way of answer is entitled to insist "matters of abate- 
ment, or to the character of the parties, or matters of form." This 
rule and rule 39 in equity promulgated by the suprême court at 
the January term, 1842, 1 How. liii. are in ipsissimis verbis. Prior 
to 1842 no rule on the subject had been prescribed by the suprême 
court. It bas, however, several times during the existence of rule 
39 been recognized by the highest authority that the objection of 
misjoinder and multifariousness can be insisted upon by answer. 
In Oliver v. Piatt, 3 How. 333, 412, 11 L. Ed. 622, decided at the 
December term, 1844, the court said: 

"The objection of multifariousness cannot be a matter of right, be taljen 
by the parties, except by demurrer or plea, or answer; and If not so taken 
it is deemed to be walved. It cannot be insisted upon by the parties even 
at the hearing in the court below, although it may at any time be taljen by 
the court sua sponte, wherever it is deemed by the court to be necessary or 
proper to assist It in the due administration of justice." 

So in Hefner v. Insurance Co., 123 U. S. 747, 751, 8 Sup. Ct. 337, 
31 L. Ed. 309, the court said: 

"Multifariousness as to subjects or parties, wlthln the jurisdJction of a 
court of equity, cannot. be taken advantage of by a défendant, except by de- 
murrer, pîea or answer to the bill, although the court In its discretfon may 
take tlie objection at the hearing, or on appeal, and order the bill to be 
amended or dlsmlssed." 

No express référence is made in either of the above décisions to 
rule 39, but it is hardly to be assumed that the same court which 
promulgated the rule was oblivious of its existence. The fact that 
the above quoted language was employed affords strong ground for 
an inference that the objection of misjoiner and multifariousness 
was considered by the court as not excluded by that rule from dé- 
fenses proper to be set up in an answer, when not so apparent on 
the face of the bill as to justify a demurrer. 

But whether such an objection can or cannot properly be taken 
by way of answer, it is well settled that the court sua sponte may 
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gire effect to it whenever that course is deemed conducive to the 
due and convenient administration of justice. Oliver v. Piatt, supia; 
Hefner v. Insurance Ce, supra; Story, Eq. PI. § 284a. 

The objection of multifariousness is one which addresses itself to 
the Sound discrétion of the court to be exercised with a view to the 
position of the parties and the circumstances of the particular case, 
but not without regard to fundamental principles controUing equity 
procédure. While care should be taken to avoid a departure from 
those elementary raies which long expérience bas shown best calcu- 
lated on the whole to secure simplicity and cer-tainty in the déter- 
mination of litigated cases and prevent an unnecessary and em- 
barrassing joinder of parties or causes of action in one suit, it 
equally should be observed to avoid the annoyance and expense 
which would resuit from an unnecessary multiplicity of suits. The 
complainant Scott is the sole owner of patents Nos. 387,318 and 
499,397, and the three complainants are the joint owners or owners 
in common of patents Nos. 421,244 and 500,299. The complainants 
as co-partners operate under thèse several patents. In so far as 
the Chisholms operate under the patents solely owned by Scott, 
they must be regarded as co-operating with Scott as his exclusive 
licensees for that purpose. 

Passing for the présent the question of misjoinder of parties, it 
is quite clear that, if the inventions covered by the claims of the 
four patents were capable of conjoint use and were used in the de- 
fendant's machine, and if ail the patents were solely owned by one 
person, but one suit would bave been necessary to enforce the rights 
of the owner with respect to the several patents. The bill avers 
tbat ail the inventions covered by them are capable of conjoint use 
in the same structure, and that the défendant so used the same in 
the infringements complained of. The bill, therefore, was not de- 
murrable on the ground of multifariousness by reason of the joinder 
of patents. Indeed, the answer neither admits nor dénies such capa- 
bility of conjoint use, nor was such déniai made on the part of the 
défendant at the hearing. It is true that the défendant did not in- 
fringe claim 5 of the podder machine patent, but failure to estab- 
lish infringement in that respect does not afford any reason why 
the bill should be wholly dismissed. The complainants bave proved 
infringement of the other three patents in suit under a bill not mul- 
tifarious on its face. There is no évidence of bad faith on their 
part in alleging a conjoint use by the défendant. They flled their 
bill in good faith, hâve proved infringement by the conjoint use of 
inventions covered by three of the patents, and aside from the ques- 
tion of misjoinder of parties are entitled to relief for such infringe- 
ment. This conclusion is fuUy justifled by judicial practice in like 
cases. Sharples v. Manufacturing Co. (C. G.) 75 Fed. 595; Id., 26 
C. C. A. 327, 81 Fed. 179; Green v. City of Lynn (C. C.) 81 Fed. 387. 

Has there been a fatal misjoinder of parties? The complainants 
hâve sued as co-partners, and seek relief in that capacity. The pat- 
ents in suit are not owned by them as a firm. Two of the patents 
are owned by ail of the complainants in their individual capacity, 
either jointly or in common, and the remaining two solely by one of 
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them. In Sargent v. Lock Co., 17 Blatclif. 244, Fed. Cas. No. 12,366, 
the bill was filed by James Sargent charging infringement of a pat- 
ent solely owned by him. The case was heard on exceptions to the 
master's report. It appears that the complainant was in co-partner- 
ship with one Greenleaf, and that the firm of Sargent & Greenleaf 
operated under Sargent's patent. The court said: 

"Exception seven of the défendant excepts to the report for that the master 
erred in assessing damages which are not the damages sufïered by the piain- 
tlfC, but are those sufCered by the flrm of Sargent & Greenleaf, and allèges 
that the master should hâve reported, that the damage, if any, found to hâve 
been suffiered by said flrm, is not the damage of the plaintiff, vFho is only 
one member of said flrm, but that the plaintifï's damage is merely a portion 
thereof. • • * The plaintiff, as the owner of the patent, is entitled to 
recover the damages in this case. He may be accountable to his co-partner 
for a part of them, but the co-partner could not sue, on the patent, for such 
damages, or any part of them." 

This case was taken to the suprême court. Lock Co. t. Sargent, 
117 U. S. 536, 6 Sup. Ct. 934, 29 L. Ed. 954. The latter court, after 
quoting exception seven as set forth in the case below, said: 

"The décision that the plaintiiï, as owner of the patent, v?as entitled to 
recover the damages, was correct." 

It will be observed that, while the suprême court agreed with 
the circuit court in holding that the plaintiff was entitled to re- 
cover the damages, it did not say that "the co-partners could not 
sue on the patent for such damages, or any part of them." Nor 
did the facts call for such expression, as the suit had been brought, 
not by the flrm, but by Sargent alone as sole owner of the patent 
who would be accountable to his co-partner according to the terms 
of the co-partnership. It cannot fairly be inferred from this case 
that if Sargent & Greenleaf had joined as complainants the su- 
prême court would hâve held that they were not entitled to relief. 
iSuch an inference is repelled by the language of that court in other 
cases and by numerous décisions. A mère licensee, though exclu- 
sive has no légal title to or légal interest in a patent, and cannot 
alone, unless in case of infringement ôf his rights by the légal owner, 
maintain in his own name an action at law or a suit in equity against 
an infringer. An action at law must be brought in the name of 
the légal owner only. An exclusive licensee, whether the license be 
oral or in writing or created by implication, has, however, an im- 
plied authority to use the name of the légal owner both at law and 
in equity whenever necessary for his own protection. Brush Electric 
Co. V. California Electric Light Co., 3 C. C. A. 368, 52 Fed. 945, 961; 
Walk. Pat. § 400. But in a suit in equity an exclusive licensee prop- 
erly may, and in many cases must, be joined with the owner as a co- 
complainant. In Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. Ct. 244, 28 
L. Ed. 768, the court said: 

"A licensee of a patent cannot bring a suit in his own name, at law or in 
equity, for its infringement by a stranger; an action at law for the beneflt 
of the licensee must be brought in the name of the patentée alone; a suit in 
equity may be brought by the patentée and the licensee together." 

The rule thus laid down by the suprême court has been illustrated 
and applied in many cases. Hammond v. Hunt, 4 Ban. & A. 111; 
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Fed. Cas. No. 6,003; Owatonna Mfg. Co. v. F. B. Fargo & Oo. (C. C.) 94 
Fed. 519; Brush-Swan Electric Light Co. v. Thomson-Houston Electric 
Co. (0. C.) 48 Fed. 224; Brush Electric Co. v. Electric Imp. Co. (C. C.) 
49 Fed. 73; Patterson v. Stapler (0. C.) 7 Fed. 210; Gamewell Fire 
Alarm Tel. Co. v. City of Brooklyn (C. C.) 14 Fed. 255; Sharples v. 
Manufacturing Co. (C. C.) 75 Fed. 595; Huber v. Sanitary Depot (C. C.) 
34 Fed. 752. It is also recognized in the text books. Walk. Pat. 
§ 400. 

If the Chisholms were clothed with the rights of exclusive licensees 
under patents Nos. 387,318 and 499,397 they properiy could be joined 
as complainants with Scott as to thèse patents. But if the Chis- 
holms, who hâve no légal title or légal interest in thèse two pat- 
ents, cannot be regarded teehnically as exclusive licensees of Scott 
to co-operate with him under them, they, nevertheless by reason ot 
their partnership relation, hâve an équitable right and interest 
therein which hâve been invaded. They, as well as Scott, are en- 
titled by the fundamental raies of equity to équitable relief. Where 
the légal title to a patent is vested solely in one person and a suit 
in equity is brought for infringement, seeking an injunction and an 
account, the légal owner and those possessing équitable rights which 
may be effected should join as complainants. Stimpson v. Rogers, 
4 Blatchf. 333, Fed. Cas. No. 13,457; 3 Rob. Pat § 1098. 

The question of misjoinder of parties is thus reduced to the point 
whether, although ail the légal owners of the patents in suit are 
parties complainant on the record, the bill is fatally détective or 
cannot be sustained in its présent form, because two of the four 
patents are solely owned by Scott. The objection involves a déniai 
of the right of the Chisholms to sue on the two Scott patents. 

In my judgment the point thus presented is under the peculiar 
facts of the case technical and unsubstantial. The course pursued 
by the complainants entails no unnecessary hardship or expense upon 
the défendant. In Bâtes v. Coe, 98 U. S. 31, 48, 25 L. Ed. 68, the 
court said: 

"More than one patent may be inclu'ded in one suit, and more than one 
Invention may be secured in the same patent; in wliicli cases the several 
defences may be made to each patent in suit, and to eacli invention Included 
In the bill of complaint" 

If two suits had been brought, one on Scott's patents, and the 
other on the patents belonging to the three complainants, instead 
of one suit on ail the patents, the condition of the défendant would 
not hâve been better. On the contrary it would hâve been much 
worse. Much of the évidence would hâve been duplicated and the 
annoyance and expense of the litigation largely increased, and the 
défendant could not possibly hâve derived any benefit or protection 
which he has not had the opportunity of reeeiving under the course 
actually pursued. If two such suits had been brought and a decree 
rendered in each for an account of profits or damages, it would hâve 
been embarrassing, if not impracticable, justly to make apportion- 
ment of such profits or damages between the complainants in such 
suits. The course pursued obviâtes this difficulty. Ail the owners 
of the four patents having joined as complainants, and prayed that 
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ail profits derived by the défendant from infringement be paid to ail 
the complainants as co-partners, it is évident that a payment of profits 
under the decree of this court pursuaut to that prayer would hâve 
precluded the complainants and each of them from aftcrwards re- 
covering from the défendant the amount or any portion of the amount 
so paid. Purther, the case has been simpliûed by the waiver by 
the complainants in open court of any account of profits or damages. 
The relief they now ask is restricted to an injunction. 

There are some cases, though few, which bear more or less directly 
on the point under considération. In Huber v. Sanitary Depot (0. 
0.) 34 Fed. 752, it appears that Huber was sole owner of a patent 
and Boyle was sole owner of another patent. Huber was also the 
exclusive licensee of Boyle under the patent owned by the latter. 
The défendant infringed both patents by their conjoint use. Huber 
and Boyle joined as complainants. There was a demun'er for mis- 
joinder of parties. The court in overruling the demurrer, said: 

"The point ralsed Is a new one, and in determining It the court is governed 
by those analogies which seem best founded in gênerai convenience, and will 
best promote the administration of justice, wlthout multlplying unnecessary 
litigation on the one hand, or drawing sultors Into unnecessary expenses 
on the other." 

So in Sharples v. Manufacturing Co. (C. C.) 75 Fed. 595, it appears 
that two patents were in suit, one of them owned by both complain- 
ants and the other by only one of them, of whom the other was an 
exclusive licensee. Question having been made as to the right to 
maintain the suit under thèse circumstances, the court said: 

"The entlre right to both patents is in the plalntiffs, between them, without 
any outstanding interest to menace the défendant In any other suit. This 
seems to be sufflcient." 

The objection of misjoinder of parties, had it been taken by de- 
murrer or plea, possibly would hâve been entitled to greater weight. 
The joinder of patent owners as complainants, where some of them 
hâve no légal ownership of or légal interest in some of the patents 
sued on, is a course which generally should not be encouragea. 
But the objection having been flrst raised by answer, and not having 
been brought to the attention of the court until final hearing, it 
cannot in view of the particular circumstances of this case be sus- 
tained. 

The complainants are entitled to relief by way of injunction as 
to claims 1 and 2 of patent No. 421,244, claim 2 of patent No. 499,- 
397, and claims 1, 2, 3, 4, 5 and 6 of patent No. 500,299. With re- 
spect to costs it manifestly would be unjust and inéquitable to di- 
vide them equally between the parties, and it is, therefore, held that 
the défendant must pay three-fourths, and the complainants the re- 
maining one-fourth, of the costs of the case. 

Let a decree be prepared in accordance with this opinion. 
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WESTERN ELECTRIC CO. v. CITIZENS* TEL. 00. et aL 

(Circuit Court, W. D. Miehigan, S. D. January 9, 1901.) 

1. Patents — Expikatiok— Prior Fokeign Pateîjt. 

Wliere any of the claims of a United States patent include any sub- 
stantive part of tlie invention, on wliieh an indépendant claim might be 
founded, sbown by a prier forelgn patent, the former expires with tlie 
expiration of the latter, under Rev. St. § 4887; and, when the foreign 
patent contains no formai claims, It wUl be presumed that the law of the 
country does not require them, and the spécification and drawings will be 
loolied to for the purpose of determining the matter of the invention, and 
whether It would sustaln any of the claims of the American patent. 

3. SaMB— TELEPHONE ExCHANGB SVBTEM. 

The Eldred patent, No. 303,714, for improvements In téléphone exchange 
Systems and apparatus, issued In 1884, expired in 1887 with the expira- 
tion of the prior Italian patent issued to the same patentée in 1884 for 
a term of three years. 

In Equity. Suit for infringement of patent. On final hearing. 

Barton & Brown, for complainant. 

Bundy & Travis (Chas. 0. Bulkley, of counsel), for défendants. 

SEVEEENS, Circuit Judge. The complainant is the owner by 
assignment of the rights secured by letters patent No. 303,714, issued 
August 19, 1886, to Horace H. Eldred for improvements in téléphone 
exchange Systems and apparatus. The invention relates, says the 
patentée, "to a method of intercommunication known as the 'district 
exchange téléphone System,' and it consists, in gênerai, of a central 
or exchange station, which is connected with a number of substations 
by means of télégraphie or téléphonie lines radiating therefrom, thèse 
latter being so organizedandarranged that any two of the subatations 
may be placed at a moment's notice in direct télégraphie or téléphonie 
communication with each other by the act of an attendant at the cen- 
tral or exchange station, who, upon being notifled to do so, connects 
together the two lines leading to the respective substations, so that 
they are enabled thereafter to communicate with each other directly." 
It consists, he says, "in the combination with a séries of téléphone 
lines converging to a central station from a corresponding number of 
substations, hereinafter termed 'substation lines,' of a switch board 
consisting of a séries of spring jacks (one for each line) for the inser- 
tion of wedges or other équivalent devices for effecting changes in 
the connections of the several lines, and a séries of visual signais or 
annunciators (one for each line) for indicating the particular line or 
spring jack with which a connection is required to be made, one of 
thèse Visual signais placed on each line at a point between the said 
spring jack and the earth, to which ail the lines are normally con- 
nected, whereby, when any two independent lines are temporarily dis- 
connected from the earth and coupled together to form a combined 
circuit, their corresponding annunciators are excluded therefrom." 
He further states that his invention includes other described appa- 
ratus whereby the users of the téléphones at the substations may 
notify the central offlce when they are through with thelr connection, 
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and of a combination therewith of a signal sending and receiviug 
apparatus and téléphone at the central station, and other apparatus 
whereby the current is taken through said signaling apparatus and 
téléphone to the earth. The spécifications assume, without descrip- 
tion, the existence at the patron's substation of a téléphone com- 
prising a generator with means for exciting it, and a ground wire or 
équivalent, and a transmitter and receiver, together with a line con- 
nection to the central station. The means employed, so far as they 
are material to be understood for the présent purpose, may be most 
conveniently described in connection with the mode of opération, 
only so much thereof being described as relates to the essence of the 
invention. The line from the caUing patron on coming into the oiïice 
is brought to a switch jack, located upon the switch board, upon whieh 
latter the principal part of the exchange apparatus is located. Tlie 
spring jack is so constructed that when in its normal condition it 
serves as a conductor, and a line running from the opposite end of the 
switch jack from that to which the main line has been attached, as 
above stated, to the apparatus actuating the annunciator, throws 
down the shield in front thereof, and discloses a plate bearing the 
number of the calling patron who sends in a call over his line. This 
being seen, the attendant at the exchange inserts a wedge or plug, 
secured to one end of a Connecting cord, between the spring of the 
jack and its seat, whereby the current is eut out from the annunciat- 
ing apparatus and is taken through the Connecting cord and a line 
attached to its middle to the ofQce téléphone. From there the oper- 
ator calls the patron to give the number wanted, and, upon getting 
an answer, inserts a plug on the other end of the Connecting cord in 
the proper switch jack for Connecting with the line of the patron 
called, and, having called Mm, and received an answer to his signal, 
switches his own téléphone out of circuit, and the substations are 
connected. Af ter the conversation is finished, one or the other of the 
parties who hâve been engaged, by operating the signaling apparatus, 
produces an indication upon another annunciator at the exchange 
office, whereby it is known that the lines may be disconnected. This 
is, in ontline, the scheme of the patent. AU of the means employed 
were familiar at the date of EIdred's invention, and need not, there- 
fore, be more particularly described. The claims are numerous. The 
flrst and second are the only ones relied upon. But they contain 
the substance of the invention on which the patent rests. They are 
as follows: 

"(1) The combination, substantially as hereinbefore set forth, of a séries 
of téléphone lines converging to a central or exchange station from différent 
substations, a séries of visual signais or calling annunciators, Wi, W^, Ws, 
W<, W>, W», one of which is placed In each line at a point between its spring 
jack ana the earth, whereby the annunciators are eut out while talking. (2) 
The combination, substantlally as hereinbefore set forth, of a séries of télé- 
phone lines converging to a central or exchange station from différent sub- 
stations, movable switches and conductors 7, 8, etc., at said centrai station, 
whereby direct communication can be established between any two substa- 
tions by Connecting both their respective lines together, and an auxiliary or 
supplemental signaling apparatus, Ri, etc., Included in each of said Connect- 
ing conductors, whereby the substations so connected, or either of them, may 
notify the attendant at the central station to disconnect the said lines." 
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With regard to the first claim the évidence leaves no doubt that 
at that time téléphone exchanges had for some years been in use 
which employed ail the éléments Eldred included therein. But they 
were not ail located in the same relation, not including in this référ- 
ence the structures which are claimed to hâve been anticipations. 
In former constructions the annunciator was located between the 
substation of the caller and the spring jack, and thus the current was 
impeded by its présence during the conversation which followed. 
This was thought to be a serions objection. It was overcome by 
Eldred, who removed the annunciator to a point beyond the switch 
jack, reckoning from the calling substation, and thereby put it out 
of the way as soon as the current was diverted by eatering the wedge 
of the Connecting cord into the spring jack, which also opened the 
connection between the switch jack and the annunciator. This is the 
f oundation on which the first claim rests. Then, as to the second 
claim, theretofore there had not been in use — speaking, as before, 
without référence to alleged anticipations — adéquate means of ascer- 
taining when the patrons who were using the Unes had ûnished com- 
muuicating, except by switching the oifice téléphone into the circuit 
and "listening in," as it is called. This was not only labor for the at- 
tendant, but was annoying to the patrons. The locating by Eldred 
of an annunciator on the Connecting cord between the two wedges 
or plugs obviated thèse objections by enabling the patrons themselves 
to indicate when they had finished their conversation; and this is 
the new feature upon which the second claim rests. The complainant 
charges the défendants with infringing both of thèse claims. 

Several grounds of défense are relied upon. It is claimed first 
that the Eldred patent has expired by reason of the limitations of 
patents which he took out in Great Britain, France, and Italy for 
the same invention prior to the issue of the patent in the United 
States, which foreign patents had expired before the commencement 
of this suit. The foreign patents were ail applied for and granted 
in 1884, but, although Eldred applied for his home patent April 28, 
1880, it was not granted until August 19, 1884, which was after the 
date of the foreign patents. It is claimed, second, that the patent 
in suit was anticipated by a British patent to McClure, granted in 
April, 1879. To this the complainant, conceding that the patent 
would be fatal to the patent in suit if Eldred's invention had not 
preceded the McClure patent, replies that Eldred's invention was 
made and reduced to practice in this country in the autumn of 1878, 
nearly two years prior to his application ; thus antedating the grant 
of the McClure patent in Great Britain. And further it is claimed, 
third, that Eldred's invention was anticipated by certain prior uses 
in this country, notably at New Haven and Meriden, Conn. Thèse 
are the principal défenses. 

Recurring now to the foreign patents, it is to be observed upon 
the proofa that they are not sufflciently authenticated. But their 
admission was not objected to on that account. The objection is 
made, however, that the laws of the foreign countries in which the 
patents were granted are not proven. This is the fact. But, in my 
opinion, the only effect of this is that there is nothing in the proofn 
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to show when the foreign patents expired, uniess it appeared upon 
the face of the patents what the limitation in that regard was. The 
British and Fiench patents do not indicate their duration. But the 
Italian patent does. As to the others, it may be that the court ought 
to take notice of such a fact, it being within the range of information 
conveyed by encyclopedias and other repositories of facts of gênerai 
interest. However, it is not important, as the patents are alike, 
differing only to the extent of variations in expression occasioned by 
their being in différent languages. The duration of the Italian pat- 
ent is limited to three years, and, of course, it had expired long bef ore 
the commencement of the présent suit. The question, then, is wheth- 
er the Eldred invention covered by his home patent was patented by 
the one taken out in Italy, or, putting it another way, and with 
rather more précision, do its claims, or any of them, include the in- 
vention, or some substantive part of the invention, on which an 
independent claim might be founded, shown by the Italian pat- 
ent? There being no formai claims in the latter patent, it is prima 
facie to be presumed that the law of Italy does not require it. 
And the further inference arises that whatever is new eitlier in a 
single élément, or in a combination of several éléments, such as might 
stand for a claim under our own statute, would be covered by the 
patent. Our statute requiring claims to be expressly made is for the 
purpose of settling in a deflnite way what the invention or inventions 
are, and the claims are déductions from the spécifications. It is un- 
derstood, therefore, that, where formai claims are dispensed with, the 
matter of the invention is gathered from the spécifications and the 
drawings or models. A careful study of the Eldred Italian patent 
leaves no doubt that it does embody the very matter of many of the 
claims in his home patent; that is to say, very many of the claims 
of the latter could be well founded on the spécifications of the former. 
It is true that in each of thèse foreign patents it is stated that the ob- 
ject which the patentée had was to provide a System of téléphonie 
apparatus suitable for large cities where the necessity would exist 
for more than one exchange station, and he suggests the use of trunlc 
lines between them, and the manner of such use. But the large Sys- 
tem is but a duplication of the single exchanges in connection, and 
the methods of the single exchange permeate the whole. In his home 
patent Eldred states his invention to be of "improvements in télé- 
phone exchange Systems and apparatus." In the British patent the 
statement is the same, adding, "part of which improvements is also 
applicable to other similar purposes." The statement is substantially 
the same in the Italian and French patents. And in the British pat- 
ent, as well as in others, he expressly states : 

"Thls invention relates to that system of téléphonie Intercommunication for 
private and business puiposes which eonsists of a number of téléphone lines 
assembled together and so organized that each individual Une establishes a 
direct means of communication between one or more subscribers and a 
central or Connecting office. By means of such an organization each sub- 
seriber or other authorized person provided with a téléphone or other équiv- 
alent instrument may at any time, through the Intervention of the central 
office with which he is immediately connected, be placed in direct communi- 
cation with any other subscriber who Is connected in like manner with such 
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central office, which Is technically termed an excliange office;" and, fnrther, 
that "the invention comprises certain improvements in the construction of 
switch boards, switches, and apparatus for establishing the connection be- 
tween diiïerent lines so that the same may be etEected with the utmost con- 
venience and celerity. The switch board at the central station consists pref- 
erably of an npright case, the upper portion of which Is divided into iDoxes 
or compartments arranged in rows, the upper one being reserved especially 
for trunlî and Connecting lines. Each one of thèse compartments is appro- 
priated to a partlcular Une, elther a substation Une or a trunk Une, as the 
case may be, and it contains ail the especial apparatus pertaining to that par- 
tlcular line. The operator's table may be attached to the case containing 
the switch board, and project horizontally in front of it, or it may, if desired, 
consist of a detached table. Upon this table are mounted the Connecting 
devices for establishing communication between one line and another, and 
also the gênerai apparatus for speaking and signaling, whlch is designed for 
the use of the operator or attendant in conversing with the subscribers and 
in making connections. The spécial apparatus belonging to each individual 
line consists of a Visual signal or annunciator for receiving signais, a key for 
transmitting signais, and a spring jack or device whereby the connections 
■with other lines are forme'd." 

He then goes on to describe with great minuteness ail the détails 
of the single exchange, and, after describing it, the patentée goes 
on to say: 

"The peculiar arrangement of the electrlc circuits whlch forms the prin- 
cipal features of this part of the invention will be best understood by tracing 
the connections of one of the wires," etc. 

To the British patent are appended nine claims, eight, at least, of 
which are founded on the détails of the single exchange office, and 
are for combinations or congeries thereof. Tdentical claims are ap- 
pended to the French patent. With respect to most of thèse claims, 
if one were allowed to substitute équivalents, they could be made 
upon the spécifications of the home patent. But, what is more di- 
rectly to the point, the essence of the patent in suit contained in 
the flrst claim thereof, namely, the cutting ont of the annunciator 
from the circuit employed for conversation, is embodied in the de- 
scription of the invention in the foreign patents. The construction 
given in the spécifications necessarily involves it. The case is, 
therefore, brought under the opération of the rule laid down in Sie- 
mens' Adm'r v. Sellers, 123 U. S. 276, 8 Sup. Ct. 117, 31 L. Ed. 153, 
even though it be conceded that there are différences in some détails 
between the foreign and the home patents upon which independent 
claims might be based. If the home patent cannot expire in par- 
cels, and the Italian patent, for instance, covered the matter of the 
flrst claim of the patent in suit, it necessarily follows that the home 
patent expired with the Italian patent three years after the issue of 
the latter, and from this it necessarily results that the complainant 
must fail, and that the bill should be dismissed. 
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UNITED STATES GRAMOPHONE CO. et al. v. COLUMBIA PHONO- 
GRAPH CO. et al. (three cases). 

(Circuit Court, E. D. Pennsylvania. January 28, 1901.) 

Nos. 1, 2, 3. 

Patents— Sdits foh Infbingbment— Service on Nonrbsident Défendant. 
Under Act March 3, 1807 (29 Stat. 695), which authorizes a suit for 
Infringement to be brouglit in any district In wliieli the défendant shall 
hâve committed acts of infringement and bave a regular and establislied 
place of business, although net a résident of sucb district, service in sucU 
case to be made "upon the agent or agents engaged in eonductlng sucli 
business in tlie district in which suit is brought," a service of process 
in such a suit agalnst a nonresident corporation, upon one shown only 
to be the designated agent of the corporation under a state statute, is 
not sufficient to give the court jurlsdiction. 

In Equity. Suits for infringement of patents. On motions to set 
aside service of process. 
Horace Pettit, for complainants. 
John Stokes Adams, for respondents. 

DALLAS, Circuit Judge. Tlie bills in thèse cases allège that the 
American Graphophone Company, one of the défendants, though not 
an inhabitant of this district, has a regular and established place of 
business therein. It is unnecessary to décide upon this motion 
whether or not this allégation is well founded in fact, and I do not 
do so, but I deem it proper to say that the impression which has been 
made upon my mind by the afSdavits now presented is that it is not. 

The présent motion is to set aside the service of the alias sub- 
pœna, and to strike off the return of service, as to the American 
Graphophone Company, and I am of the opinion that the objection 
made is well taken, The return is that the writ was served "by 
leaving a true and attested copy thereof with Ernest Lowengrund, 
the designated agent of said company, and making the contents of 
same known to him." Mr. Lowengrund, it appears, is the desig- 
nated agent of the American Graphophone Company, under the 
Pennsylvania statute of April 22, 1874. But this does not show that 
the corporation has an established place of business in this district, 
but merely that it may do business in Pennsylvania without viola- 
tion of the laws of that state; and the act of congress upon which 
the plaintiff is compelled to rely, as giving this court jurisdiction of 
îhe défendant in question, not only requires that such a défendant 
shall hâve a regular and established place of business withîn the dis- 
trict, but also that service of subpœna shall be made, not upon agents 
generally, but "upon the agent or agents engaged in conducting such 
business in the district in which suit is brought." It is clear, upon 
the proofs, that Mr. Lowengrund is not such an agent. The motion 
to set aside the service of the alias subpœna, as to the American 
Graphophone Company, is granted. 
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WELLMAN V. MIDLAND STEEL CO. 

(Circuit Court, D. Indiana. January 21, 1901.) 

No. 9,659. 

1, CoMBruATiON Patent— Construction. 

Where the claim for a patent is for a combination, It must be for an 
operative combination; and if an élément essential to make it operative 
îs sliown and deseribed in the spécification, but is omitted in the claim, 
it must be read into the claim. 

2. Samb— Infringbment. 

In order to constitute an infringement of a combination patent, there 
must be found in the Infringing device ail the éléments contained in the 
patent alleged to be infringed, or their fair légal équivalents. 
8. Same— Patentability. 

A combination, to be patentable, must produce a single new and 
useful resuit, or an old resuit in a better and cheaper manner, as the 
product of the combination; and where the combination produces an 
aggregate of two or more results, eaeh the complète resuit of one of the 
combined éléments, it does not constitute a patentable combination. 

4. Bamb — Charging Fuhnacbs. 

The Wellman patent. No. 408,152, having the same éléments as the 
Wellman patent. No. 394,419, each for an apparatus for charging and 
drawing furnaces, with the superadded means of rotating the lifting 
arm and grappling device, is a patent for an aggregation, and not for a 
patentable combination, 

5. Same. 

The Wellman patent, No. 394,419, for an apparatus for charging and 
drawing furnaces, is not infringed, as to the first and second claims, by a 
sliding frame in defendant's device mounted upon a tilting frame, 
with a charging arm having no longitudinal movement withln the tilting 
frame, which is in no sensé the équivalent of the grappling levers or 
tongs of the compiainant's device. 

In Equity. 

Jesse B. Fay and Robert H. Parkinson, for complainant. 
William Du Val Brown and John E. Bennett, for défendant. 

BAKER, District Judge. This suit involves two patents, — No. 
394,419, issued December 11, 1888, and No. 408,152, issued July 30, 
1889, — each for apparatus for charging and drav^ing furnaces, which 
patents are alleged to be infringed by the défendant. The défenses 
are want of patentable novelty, noninfringement, and that the com- 
bination disclosed in each patent constitutes simply an aggregation, 
and not a patentable combination. 

In the spécification of patent No. 394,419 it is said: 

"My invention relates to apparatus for charging and drawing furnaces, 
such apparatus being mounted on a car adapted to be moved along in front 
of the line of furnaces, the grappling meehanism being operated by hydraulic 
rams, to the end that, for instance, ingots of any size may be lifted from a 
car, charged, and drawn to and from the respective furnaces, and delivered 
onto the table of the reducing roUs, with dispatch, and with only such man- 
ual labor as is necessary in manlpulating the valves of the rams and of the 
transferring engine." 

From this statement it will be seen that tlie patentée was dealing 
with a purely mechanical problem, in making an apparatus for use 
in charging and drawing ingots from a heating furnace, whereby a 
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certain amount of manual labor could be dispensed with. It is an 
apparatus for charging and drawing furnaces, which is to be mount- 
ed on an ordinary platform car, adapted to move along in front of a 
Une of furnaces, and provided with grappling mechanisni to be oper- 
ated by hydraulic rams or other suitable motors. The car bearing 
the ingot is brought forward to a position opposite the door of the 
heating furnace to be charged. The car carrying the apparatus is 
then brought into place directly opposite the ingot which is to be 
deposited in the furnace. While both cars are thus located, the 
grappling mechanism or tongs are lowered so as to seize the ingot, 
which is accomplished by lowering the inner end of the tilting frame 
by means of hydraulic rams. The grappling mechanism or tongs are 
closed by the opération of a hydraulic ram so as to flnnly grip or 
grasp the ingot. The grappling mechanism or tongs grasping the 
ingot are raised by the élévation of the inner end of the tilting 
frame, and thus the ingot is brought to a proper height for charging 
into the furnace. The sliding frame upon which the grappling 
mechanism or tongs are mounted is then moved forward by means 
of a hydraulic ram until the ingot is inserted into the furnace; and 
then the tilting frame is lowered so as to deposit the ingot on the 
floor of the furnace, when the grappling levers or tongs are operated 
to release the ingot, and are again raised by raising the inner end of 
the tilting frame high enough to permit of their being withdrawn by 
the backward movement of the sliding frame. When the ingot is 
brought to the proper degree of beat for treatment, the tongs are 
again introduced into the furnace by the same opération, and low- 
ered to seize the heated ingot, and are then raised, carrying the ingot 
firmly grasped and withdrawn from the furnace, when the tongs are 
lowered to deposit the ingot on the car, when they are caused to re- 
lease it. This is the mode of opération in charging and drawing a 
furnace, as disclosed in the spécification and claims of the patent. 

The construction of this patent, and especially the question of in- 
fringement, dépend largely on the meaning to be given to the expres- 
sion "grappling mechanism," employed both in the spécification and 
claims. The complainant's expert says: 

"The question of what constitutes the grappling devices in defendant's 
machine, together with the question whether thèse be the équivalents of 
the grappling device shown as tongs in said Wellman patent, I regard 
* * * as the vital question In this controversy." 

Some extracts from the spécification will clearly disclose the char- 
acter of the grappling mechanism and its opération and function: 

"On top and near the forward end of frame. G, is attached a heavy plate, 
I, and to this plate, by means of studs, 1', are fulcrummed the grappling le- 
vers or tongs, J; thèse levers being arranged side by side as shown. The 
forward ends of thèse levers are ofCset, first outward and then down- 
ward (see Figs. 1 & 3), so as to span, when distended, an ingot of large 
size; the extrêmes of thèse levers being provided with prods, i, or other suit- 
able device, arranged on their inner faces for grasping the Ingots. Levers, 
J, In plan are shaped substantially as shown in Fig. 2; the rear ends there- 
of trending outward, and formlng substantially latéral inclines." 

Again : 

"By operating plunger, k, rearward, the forward ends of levers, J, are 
spread apart, and by actuating plunger, li, forward, the forward ends of 



WELLMAN V. MIDLAND STEEL CO. 223 

levers, J, are made to approach eaeh other to clamp the ingot or other body; 
and thèse levers maintain sueh clamping position so long as the water pres- 
sure forward is left In ram, K," 

Again : 

"To recapitulate: By operatlng ram, F', the grappling device is ralsed or 
lowered as required, and by operatlng ram. H, the grappling device is moved 
forward and rearward, and by operatlng ram, K, the grappling levers are 
made to grasp or release the load." 

Again: 

"In operatlng the apparatus the Ingots are bronght on car, a', in front of 
the fumace where they are wanted. The grappling levers, or tongs, as 
they are more eommonly called, are lovcered and made to grasp the ingots, 
after which the tongs are raised and run forward to deliver the ingots 
into the furnace, whereupon the tongs are lowered untll the ingots rest upon 
the bottom of the furnace, after which the forward ends of the tongs are 
separated to release the ingot, and the tongs are again raised a trifle and 
backed ont of the furnace." 

Having charged the fumace in the manner above described, it is 
further said: 

"In drawing the furnace the tongs are run into the fumace, lowered, and 
made to grasp the ingot, then raised until the Ingot will clear the furnace 
bottom, and then backed out of the furnace, after which the car, B', is 
run along the tracks, B, in front of the table, A', where the ingots are de- 
poslted." 

Thus the nature of the apparatus and the construction, opération, 
and function of the grappling mechanism, are made clearly manifest. 
It is true, beyond question, that, in order to charge and draw a furnace 
as contemplated by the invention, grappling levers or tongs were abso- 
lutely essentiel, and that was the only known way in which the opéra- 
tion could be performed. 

With this understanding of the spécification, we corne to the con- 
sidération of the two claims alleged to be infringed. Thèse claims 
are: . 

"(1) In an apparatus for charging and drawing furnaces the combination 
with a car of a tilting frame thereon, the latter carrying longitudinally mov- 
able grappling devices, substantially as set forth. &) In an apparatus, the 
combination with a car of a tilting frame thereon, a sllding frame mounted 
on said tilting frame, and grappling devices carried by said sliding frame, 
substantially as set forth." 

The only différence between the first and second claims is that the 
sliding frame mounted on the tilting frame is by récital made an 
élément of the combination of the second claim ; and in view there- 
of the grappling devices are referred to as being carried by said 
sliding frame, instead of as "longitudinally movable grappling de- 
vices," as in the first claim. But the sliding frame must be read 
into the first claim in order to make it an operative combination. In 
no other way can the "longitudinally movable grappling devices" be 
operated. No method of operating the "longitudinally movable 
grappling devices" is shown or suggested, except by means of the 
sliding frame mounted on the tilting frame. Where the claim is for 
a combination, it must be for an operative combination; and, if an 
élément essential to make it operative is shown and described in the 
spécification, and is omitted in the claim, it must be read into the 
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claim. Such an interprétation is justifled and required by the con- 
cluding language, "substantially as set f ort'h." Thus read, as it must 
be, the combination in the flrst claim embodies the same éléments 
as those found in the second claim. In order to constitute an in- 
fringement of a combination patent, there must be found in the in- 
fringing device ail the éléments contained in the patent alleged to 
be infringed, or their fair légal équivalents. The defendant's device 
is for charging an open-hearth melting f urnace, as distinguished f rom 
a heating furnace. The métal to be melted is mechanically charged 
into the furnace, but is not drawn therefrom in the manner of ingots 
from a heating furnace. In front of the furnaces are parallel tracks. 
upon which a number of ordinary cars run for the purpose of bring- 
ing from the yard or elsewhere to the furnace doors loads of scrap 
or broken pig to be charged into the furnace. In connection with 
thèse small cars are used charging pans or boxes, in which the métal 
charges are placed. The charging apparatus in the defendant's de- 
vice is what is known as an overhead traveling crâne, which is sup- 
ported upon elevated parallel tracks, one directly above and run- 
ning parallel with the front of the furnaces, and the other separated 
a certain distance therefrom, depending upon the dimensions of the 
crâne. The crâne consists of a bridge supported upon wheels rest- 
ing and traveling back and forth upon the parallel tracks, and a car 
or trolley supported upon wheels resting and traveling back and 
forth upon parallel tracks running longitudinally upon the bridge, so 
that by the movement of the bridge the car or trolley carrying the 
charging arm and its operating mechanism are moved along in front 
of the furnaces, while by the movement of the car or trolley long- 
itudinally upon the bridge the charging arm can be introduced into 
and withdrawn from the furnace. Mounted within the car or trolley 
is a tilting frame pivoted at or near its center to permit of the front 
end being raised or lowered for the purpose of raising or lowering 
the charging arm or bar, which is mounted upon and projects from 
it. It is thus seen that in the defendant's device there is no sliding 
frame mounted upon a tilting frame, and that the charging arm bas 
no longitudinal movement whatever within the tilting frame. The 
charging arm or bar is in no true sensé grappling levers or tongs, for 
it does not possess the f unction of grasping, seizing, or clamping the 
pan or box containing the scrap or pig to be charged into the fur- 
nace. This arm or bar at its outer end is provided with what is 
termed a "tennon," which engages with a corresponding recess in the 
inner end of the charging pan or box, and is then locked so as not to 
permit of its becoming uncoupled during the opération of lifting it, 
with its load, and charging the furnace. The charging arm or bar 
of the defendant's device is in no sensé the équivalent of the grap- 
pling levers or tongs of the complainant's device. Moreover, the 
claims are for a mère aggregation, as distinguished from a patent- 
able combination. A combination, to be patentable, must produce a 
single new and useful resuit, or an old resuit in a better and cheaper 
manner, as the product of the combination. If the combination pro- 
duces an aggregate of two or more results, each the complète resuit 
of one of the combined éléments, it does not constitute a patentable 
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combination. There is not shown to be any coopération or conjoint 
action between the car, which is made an élément of each claim, and 
the apparatus for charging and drawing f urnaces mounted tliereon. 
The car simply supports and carnes the apparatus precisely as it 
would support and carry any other load, and it in no way coopérâtes 
or co-acts with the apparatus in charging and drawing furnaces. 
The opération of the apparatus in no wise dépends upon or is af- 
fected by the car, for its opération would be precisely the same 
whether it was supported on the car, or upon a stationary platform, 
or upon the ground. The function of the car is entirely separate and 
distinct from that of the apparatus, and is simply that of any other 
ordinary platform car movable upon the tracks. The function of the 
car as such ceases before the function of the apparatus begins to 
operate, for the car must be stopped and be at rest before the opér- 
ation of the apparatus begins. 

The apparatus shown and described in patent No. 408,152 is sub- 
stantially the same as the apparatus of patent No. 394,419, and the 
improvement claimed relates to means for rotating the lifting arm 
upon which the grappling device or tongs are mounted in the appa- 
ratus of the prior patent. The court agrées with the complainant's 
expert that: . 

"The invention of the second patent in suit (408,152) is In tlie nature of 
an addition to that of the flrst patent, such addition involving the reversibll- 
Ity of the grappling device." 

And the expert again says: 

"The Wellman device, so far as last above previously described, is foun^. 
In both patents of the présent suit, to wit, 394,419 and 408,152; but the pat- 
ent No. 408,152 sets forth an additional movement of the lifting arm and its 
hand or grappling device, to wit, a rotary movement whereby the load seizetl 
by the hand and carried by the arm may be reversed or turned over." 

The apparatus of this patent, therefore, is identically the same aH 
that of the flrst patent, with the added means for rotating the lift- 
ing arm on which the grappling device or tongs are mounted. The 
claims of patent No. 408,152 hâve the same éléments as the claims 
of patent No. 394,419, with the superadded means of rotating the lift- 
ing arm and grappling devices. For the reasons stated in respect of 
patent No. 394,419, the defendant's device for charging open-heartb 
furnaces is not an infringement of any of the claims of patent No. 
408,152, and the patent is for an aggregation, and not for a patent- 
able combination. From thèse views it foUows that it is not nec- 
essary to pass upon the question of want of patentable novelty. 
The bill of complaint must be dismissed for want of equity at the 
costs of the complainant. 
106 F.— 16 
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WBLLMAN V. MIDLAND STEEL C50. 
(Circuit Court, D. Indlana. January 21, 1901.) 

No. 9,536. 

Patents— Chahging Furnaces — Infringbment. 

Wellman patent. No. 421,707, relating to Improved methods of char- 
glng furnaces, belng so broad as to cover every conceivable machine for 
chargîng open-hearth furnaces uslng a lifting arm or bar, covers a prin- 
clple, and does not speclflcally deseribe a mechanism, and is not infringed 
by the mechanism used by the défendant. 

In Equity. 

Jesse B. Fay and Robert H. Parkinson, for complainant. 
William Duval Brown and John E. Bennett, for défendant. 

BAKER, District Judge. TMs is a suit for the infringement of 
letters patent No. 421,797, issued to Samuel T. Wellman Pebruary 18, 
1890. In the spécification the patentée says: 

"My Invention relates to an improved method of eharging furnaces, and it 
conslsts in the steps hereinafter descrlbed and claimed. My Improved method 
is adapted to charge, for instance, the Siemens-Martin or open-hearth furnace 
for manufacturing steel, or for eharging any melting furnace that is charged 
through doors or openings in the slde of the furnace. In contradistinction to 
blast furnaces, or such as are charged from tlie top. The Invention consists 
of dumping boxes for carrylng the métal to be charged into the furnaces, cars 
for transporting the loaded boxes to the front of the furnaces, and a lifting 
arm or bar adapted to lift the loaded boxes from the car, to convey the same 
into the furnace, to dump the load, and to wlthdraw the empty boxes and 
return them to the cars." 

The patentée further says: 

"The dumping boxes may be of any desired slze, the capacity of those that 
I hâve thus far used being about one and one-half tons of material each. 
Thèse dumping boxes are placed upon the cars and fllled with the material, 
it requirlng no more labor to fiU the boxes thus placed than It would require 
to load the same amount of material directly onto the cars without the boxes. 
Enough dumping boxes and cars should be provided for carrying the material 
necessary in eharging at least one furnace, and assorting of material in the 
way of selecting the proportions of difCerent ingrédients is done in filling the 
différent dumping boxes so that the latter contain In the aggregate a charge 
for a furnace, and may be dumped indiscriminately Into the furnace." 

The method of eharging the loaded dumping boxes into the furnace 
and withdrawing the empty boxes theref rom is thus described : 

"Suitable mechanism operated by power is provided for lifting successively 
the loaded dumping boxes from the car, conveying the same into the furnace, 
dumping the load, and withdrawing the empty boxes and returning them to 
the cars. ♦ * » The mechanism for thus handling the dumping boxes 
In eharging may be varied indefinitely according to circumstances." 

The only mechanism described consists of dumping boxes and cars, 
with appropriate tracks for transporting the loaded boxes to the 
furnaces. The mechanical construction of the dumping boxes and 
cars is not speciflcally pointed out or described. The description of 
the mechanism of the patent is as f oUows : 

"The body of each dumping box is, in the main, usually of heavy plate métal, 
with a east-metal head or end; the latter having flanges of the variety shown 
In Fig. 2, thèse flanges being upright and located some little distance apart, 
and projecting outward, and aloug the outer edge thereof being offset towards 
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each other, the flanges partially Incloslng a recess, and the flanges near the 
upper ends thereof having transverse holes for receiving a pin or key. The 
lifting bar bas a broad bead adapted to fit into the recess of the dumping box. 
In attaching the lifting bar to the dumping box a pin, es, having been with- 
drawn, the pin is returned to its place after the head, D', is in positiofi in 
the recess, the pin when In place extending across above head, D', thus loeking 
the parts, whereby the dumping box is held rigid with the lifting bar. The 
lifting bar is mounted on, and journaled in suitable boxes connected vrith tilt- 
ing frame, E, with hydrauUc ram, or other suitable means for raising and 
lowering the frame and lifting bar In lifting the dumping boxes from the car 
and returning the boxes to the car. Frame, E, has a reciprocating movement 
endwise, whereby the lifting bar and dumping boxes are thrust into the fur- 
nace and ■withdrawn therefrom. The lifting bar is rotated on its axis by 
means of a ram or other suitable device, in dumping the boxes into the fur- 
nace. The mechanism for supporting and operating the lifting bar is mounted 
on a car, which by means of suitable tracks travels along in front of the dif- 
férent furnaces, and the car may be stopped whenever the lifting bar is oppo- 
site any furnace of the séries." 

After giving the foregoing description of the mechanism embodied 
in the patent, the patentée says : 

"It is not considered necessary to further describe the mechanism for oper- 
ating the lifting bar, for the reason that analogous mechanism is shown and 
described in United States letters patent Nos. 3W,494 and 394,421, granted to 
me December 11, 1888, and similar mechanism having a rotating lifting bar 
having been made the subject of letters patent now pendlng." 

The patentée further says: 

"I do not vrlsh to limit myself to any particular construction of mechanism 
for operating the lifting bar, as this may be varied indefinitely according to 
clrcumstances," 

There are three claims in the patent, each of which is alleged to 
be infringed: 

"(1) The means herein described for charging a fumace from the side 
thereof, conslsting essentially of dumping boxes, cars for conveying the dump- 
ing boxes to a point opposite the charging door, and a lifting bar adapted to 
engage the dumping boxes one at a time, convey them into the furnace, dis- 
eharge the load, and return the boxes to the outside of the furnace, substan- 
tially as set forth. (2) The means herein described of charging furnaces from 
the side thereof, consisting essentially In dumping boxes for carrying the ma- 
terial, cars for transporting the loaded dumping boxes to a position adjacent 
the furnace, and a Ufting bar conveying the loaded dumping boxes int» the 
furnace, dumping the load, and returning the dumping boxes outside the fur- 
nace, substantially as set forth. (3) The mechanism herein described, of char- 
ging furnaces from the side thereof, consisting essentially In dumping boxes Éor 
carrying the material, cars for transporting the dumping boxes and load to 
positions adjacent the fumace, and a lifting bar for conveying the loaded 
dumping boxes from the cars into the fumace, dumping the load, and return- 
ing the empty dumping boxes from thence to the cars, substantially as set 
forth." 

While the claims differ slightly in verbiage, they do not dififer in 
respect of éléments, functions, or modes of opération. They are 
so broad that they would cover every conceivable machine for char 
ging open-hearth furnaces using a lifting arm or bar. They would 
embrace every sort of pan or box for carrying the charge, every sort 
of car for transporting the load, and every sort of lifting arm or bar 
adapted to convey the pan or box from the car into the furnace, 
dumping the load, and returning the empty pan or box. The claims 
cover a principle, and do not specifically describe a mechanisiB. 



228 106 FEDERAL REPORTER. 

They cover the entire field of charging open-hearth furnaces mechan- 
ically bj means of a lifting arm or bar. No other inventer may enter 
this fleld or attempt any improvement thereon with impunity. Biit 
hoW the complainant's machine is constracted, or how the mechanism 
opérâtes, is not material, according to the claims, so that the specified 
resuit is aceomplished. It is not enough, however, for the patentée 
to specily the principle of his mechanism. He must explain the best 
mode in which he has contemplated applying that principle, so as 
to distinguish his mechanism from every other invention; and he 
must point ont and distinctly claim the part, improvement, or com- 
bination which he claims as his invention or discovery. The pat- 
entée has failed to do this. The claims cannot be construed as 
broadly as they are written, for, so construed, they would be void 
for indefiniteness and for claiming that which is oid. They must 
therefore be limited to the spécifie mechanism shown in the drawings 
and spécification. Loolîing no further than the earlier patents of the 
complainant, what has he hère aceomplished beyond what is there 
shown? In place of an ingot he has substituted an iron box or pan 
for carrying the charge. The box or pan has a flanged recess in the 
end, adapted to receive the head of the lifting arm or bar which is 
secured in the recess by a pin. The only change made in the box 
irom an ordinary métal box is the flanged recess, with an opening 
for a pin. The only change made in the lifting mechanism is to sub- 
stitute for the longs of the prior patents an arm or bar with a head 
adapted to fit in the flanged recess in the box or pan. In the mech- 
anism for conveying the load into the f urnace, dumping the same, and 
returning the box or pan, there is no différence between the mechan- 
ism disclosed in the patent in hand and the mechanism of the prior 
patents. The dumping box or pan was old, and the only change 
made was to cast a flanged recess in the end, adapted to receive the 
head of the lifting arm or bar. The lifting mechanism was old, and 
the patentée did nothing except to substitute a lifting arm or bar for 
the tongs. Thus it is seen that the changes made from the old mech- 
anism were slight and simple. Whether those changes brought into 
exercise, and are the resuit of, the inventive faculty, or whether they 
are such as might be expected to be produced as the resuit of the 
mechanical skUl of one familiar with the art, it is not necessary to 
détermine. If they involve invention, the patentée is entitled to noth- 
ing more than he actually discovered. He was not a pioneer, and as 
such cannot insist upon a broad construction of his claims. It is 
not needful hère to analyze the defendant's mechanism, and point out 
the différences between it and that of the complainant. In the con- 
sidération of the prior patents of the complainant the court has al- 
ready pointed out in détail the mechanism employed bv the défendant. 
See Wellman v. Steel Co. (No. 9,659; this day decided) 106 Fed. 221. 
The patent ofiice has found such différences between the mechanism 
employed by the complainant and the défendant as to justify the 
granting of a patent for the defendant's mechanism, notwithstanding 
it had granted the prior patents to the complainant. On the whole 
case the court is of opinion that the bill shouM be dismissed for want 
of equity. So ordered. 
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AMERICAN PNEUMATIC TOOL 00. v. PEATT & WHITNEÏ CO. 

(Circuit Court, D. Connecticut. January 7, 1901.) 

No. 989. 

Patents — Damages for iNFRTNaBMENT— Limitation of Actions. 

Act March 3, 1897 (29 Stat. 694), -wliich limits recovery of damages or 
profits for infringement of patents to those arising from aets of infringe- 
ment committed within six years before the filing of tlie biil or the Issuing 
of the writ, and provides that "this provision shall apply to existing causes 
of action," Is net ambiguous, and, in accordance with its terms, applies to 
suits for infringement of patents previously issued, and to ail actions or 
suits, regardless of the faet that they may hâve been delayed to await 
the détermination of test cases involvlng the same or similar questions. 

In Equity. Suit for infringement of patent. On plea of limita- 
tion. 

Kerr, Page & Cooper, for complainant. 

Gross, Hyde & Shipman and Elmer P. Howe, for défendant. 

TOWNSEND, District Judge. To the bill alleging infringement 
of complainant's patent, No. 364,081, for a pneumatic tool, granted 
May 31, 1887, to Albert J. Bâtes, défendant bas âled a plea which 
States that the alleged infringing acts were committed more than six 
years before the filing of the bill; that by virtue of the statute the 
complainant is not entitled to recover profits or damages; and that, 
therefore, this court has no jurisdiction of the suit. 

The uncontradicted proofs taken in support of the plea show that 
the manufacture of the infringing tools took place prier to October 
1, 1892. The provisions of the statute on which this défense is 
based are as follows: 

"But in any suit or action brought for the infringement of any patent there 
shall be no recovery of profits or damages for any infringement committed 
more than six years before the filing of the bill of complaint or the issuing 
of the writ in such suit or action; and this provision shall apply to existing 
causes of action." 29 Stat. p. 604, approved March 3, 1897. 

This act took eflfect January 1, 1898. 

The complainant raises two questions of law on said issue, namely: 
"(1) Is not the act of March 3, 1897, uneonstitutional in the respect that by 
it the sovereign power deprlved a patentée who had contracted with it under 
the pre-existing patent law of some of the beneflts of his contract? (2) If 
the lnvr he valid at ail, must not it be so construcd as not to préjudice pre- 
existing rights which had arisen under patents, granted prior to the date 
of its passage?" 

It is unnecessary to discuss the ingeuious argument as to the flrst 
point. It is the duty of an inferior court in a doubtful case to ré- 
solve every doubt in favor of the validity of the action of the légis- 
lative branch of the government, and to leave questions of constitu- 
tionality to be determined by the appellate court. 

As to the second point. Counsel for complainant contends that 
said act may be so construed that its terms may be eflective as a 
condition précèdent to the grant of subséquent patents without hav- 
ing a rétroactive effect upon prior patents. He suggests that this 
may be accomplished, flrst, by construing the clause, "this provision 
shall apply to existing causes of action," to mean, "shall apply to 
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causes of action existing at the date when it shall take eSect, upon 
patents granted subséquent to the date of its enactment"; or, sec- 
ond, by reading the act "as providing that action must be brought 
within the six-year period against each form of infringement, and 
to suspend the bar as to other parties interested in that fonn of 
device while the test case against one.is pending." 

The arguments in favor of thèse constructions are supported by 
Tarions considérations familiar to courts conversant with patent 
causes. That there are insuperable obstacles in the way of pressing 
such suits simultaneously against a number of infringers; that hav- 
ing brought such suits it is often impracticable to postpone the 
hearings in the différent circuits; that the strict construction of 
the statute, therefore, places the owner of a patent at the mercy of 
infringers, — may well be admitted. The argument of inconvenience 
is a yery strong one, when a statute is fairly open to two construc- 
tions. In re Aima Spinning Co., 16 Ch. Div. 686. It is aiso argued 
that an amendment to a statute should not be so construed as to 
defeat the plain intent of the législature, and that the govemment, 
having granted to a patentée certain definite privilèges, will not 
be presumed to hâve intended to abridge said privilèges, in the ab- 
sence of clear proof. But in the statute in question there seems to 
be no'room for doubt as to construction. The clause, "this provi- 
sion shall apply to existing causes of action," admits of but one 
meaning. There is no référence to, or distinction suggested between, 
dates of various patents or forms of infringement, in. the body of 
the act. The considérations suggested might well be addressed to 
the législative department. They fumish no excuse to this court for 
judicial législation. This conclusion dispenses with the necessity 
of considering the défenses of lâches, the absence of any allégation 
of continuance of the infringement or threat to infringe, or the doc- 
trine concerning limitations laid down by the suprême court of the 
United States in Campbell v. City of Haverhill, 155 U. S. 610. 15 
Sup. et. 217, 39 L. Ed. 280. The plea is sustained. 



SNOW v. SARGENT et al. 

(Circuit Court, D. Connecticut. January 9, 1901.) 

No. 1,045. 

Patents— Suits For Inpringembnt — Practice. 

A circuit court will not entertaln a motion by défendant to dismiss a 
bill for infringement, filed before a hearing, and based on affldavits re- 
lating to matters of fact going to ths valldity of the patent or tbe ques- 
tion of infringement. 

In Equity. Suit for infringement. On motion by défendant to 
dismiss. 

Albert H. Walker, for complainant 
Beach & Fisher, for défendant. 

TOWNSEND, District Judge. Upon this hearing défendant moves 
"that the bill of complaint in the above-entitled cause be dismissed 
out of this court, for want of equity, upon the accompanying afiûda- 



8N0W V. SARGENT. 231 

vits, on the authority of Mast, Foos & Co. t. Stover Mfg Co., 177 
U. S. 485, 20 Sup. Ot. 708, 44 L. Ed. 856." The facts of said case 
material ito the issue herein were as follows: The court of appeals 
in the Eighth circuit held that complainant was entitled to an in- 
junction against infringement of a patented windmill. The circuit 
court in the Seventh circuit, following the opinion in the Eighth cir- 
cuit, granted a preliminary injunction. On appeal the circuit court 
of appeals held that it was not bound to follow the opinion in the 
Eighth circuit; that defendant's affidavits showed the patent was 
anticipated; and it not only reversed the order for a preliminary in- 
junction, but directed the Mil to be dismissed. 32 C. C. A. 23i, 89 
Fed. 333. Thereupon the case was taken upon a writ of certiorari 
to the suprême court. Mr. Justice Brown, delivering the opinion of 
the court, said, inter alia: 

"One of the principal questions pressed upon our attention related to tlie 
power of the court of appeals to order the dlsmissal of the bill before answer 
filed or proofs talien, upon appeal from an order granting a temporary in- 
junction." 

He then discusses the question, and says, as to "a case where a 
temporary injunction is granted pendente lite upon aifidavits," as 
follows: 

"If the patent manlfestly fail to disclose a patentable novelty in the in- 
vention, we know of no reason why, to save a protracted litigation, the court 
may not order the bill to be dismissed. Ordinarily, if the case involve a 
question of fact, as of anticipation or infringement, we thinli the parties are 
entitled to put in their évidence in the manner prescribed by the rules of this 
court for talîing testimony in equity causes. But If there be nothing in the 
alHdavits tending to throw a doubt upon the existence or date of the antici- 
pating déviées, and giving them their proper efCect, they establish the in- 
validity of the patent; or If no question be made regarding the identity of 
the alleged infringing devlce, and it appear clear that such deviee is not an 
infringement, and no suggestion be made of further proofs upon the subject, 
we think the court shouid not only overrule the order for the injunction, but 
dismiss the bill." Mast, Foos & Co. v. Stover Mfg. Co., 17T U. S. 494, 49.5, 
20 Sup. et. 712, 44 L. Ed. 856. 

Counsel for défendant contend that under this décision this court 
shouid order the dismissal of the bill in the présent case. They hâve 
flled a number of expert and other aflSdavits, comprising some 30 
pages of matter, discussing 6 patents and 8 exhibits. A considér- 
ation thereof and of the exhaustive arguments of counsel has satis- 
âed me that the questions of validity and infringement herein are 
too close and complicated to be disposed of on affidavits. If it had 
not been for the knowledge acquired by the writer in previous liti- 
gations concerning similar devices, it would hâve been impracticable 
on such hearing to satisfactorily détermine the bearing of the prior 
art on the invention in suit. Therefore, even if the doctrine of Mast, 
Foos & Co. might otherwise be applied in this class of cases, this 
one "involves a question of fact, * * *" where "the parties are 
entitled to put in their évidence in the manner prescribed," etc. 
Mast, Foos & Co. v. Stover Mfg. Co., supra. But inasmuch as the 
exhaustive brief of counsel for défendant raises a novel question of 
practice, and urges a radical departure from the existing practice, 
it has seemed désirable that the court shouid state its views there- 
on. 
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It is doubtful whether a circuit court has power, under the dé- 
cision in Mast, Focs & Ce, to direct a dismissal of the bill. But, 
even if it has such power, the further question arises whether the 
court, in its discrétion, should inaugurate such a practice. Counsel 
for défendant strenuously contends that the interest of the public 
and of the courts would be subserved thereby, inasmuch as it would 
relieve the parties from the necessity of introducing évidence, and 
the court from the burden of the final hearing of the case. It is not 
clear that such a course would promote justice or relieve the court. 
It is noticeable in this connection that the législative branch of the 
government has recently indicated its disapproval of the practice of 
disposing of cases on affldavits by taking away the right of appeal 
from an unsuccessful complainant on a pétition for a preliminary in- 
junction. The opinion and décision in the Mast, Foos & Co. Case, if 
conflned to the questions therein raised and disposed of, still leave 
to each party the right before final hearing to cross-examine the op- 
posing witnesses. It is only when a complainant elects, by a prayer 
for a preliminary injunction based on afiidavits, to waive such right, 
that he runs the risk of losing it. The suprême court could not hâve 
intended that in the absence of such waiver a party should be de- 
prived of his légal right, under the presumption raised by the grant 
of a patent, to his day in court, and cross-examination, before a final 
décision of his case. If this court were to yield to the argument of 
défendant, and order a dismissal of the complaint, and the circuit 
court of appeals should hold that this was not a case to be disposed 
of on affidavits, the resuit would be to impose upon complainant a 
long and unjustifiable delay in the enforcement of his rights, and a 
second trial in one or both courts. Because a circuit court of ap- 
peals, being a court of last resort, and being satisfled that it had the 
whole case before it, might properly, as in the Mast, Foos & Co. Case, 
in the exercise of its discrétion, ûnally close a controversy, it does 
not foUow that the circuit court would be justified in such a oourse. 
In the présent hapless condition of the luckless inventer, who finds 
the Word of promise of his patent broken to the hope by reason of the 
existing barriers of law between him and a decree, it would not be ex- 
pédient to so extend the doctrine of Mast, Foos & Co. as to pervert a 
discrétion designed to lessen the burdens of litigation into a practice 
which would invite and encourage their increase. The motion is de- 
nied. 



LA BOURGOGNE. 

(District Court, S. D. New York. December 21. 1900.) 

Admibat^tt — Suit for Limitation ov Liabilitt— Procédure. 

Where damage claimants bave answered the pétition of a shipowner for 
limitation of liability on account of the loss of the vessel with Its passen- 
gers and cargo, alleging the négligence of the vessel and the privity of 
petitioner thereto, the court will not enter upon the considération of the 
individual claims until it has determined the questions of liability afirecting 
ail claimants alil^e, unless the petitioner admits such liability in vrtiole or 
In part, and, if in part only, shows that as to the residue of ciaims not 
admitted there can be no reasonable expectation of recovery under the 
law. 
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In Admiralty. Suit for limitation of liabilitj. On motion bj pe- 
titioner. 

See 104 Fed. 823. 

Jones & Govin, for petitioner. 

Benedict & Benedict and A. Gordon Murray, for creditors. 

BKOWN, District Judge. Certain damage claimants having an- 
swered the pétition in the above matter alleging négligence on the 
part of La Bourgogne, and in effect the privity of the petitioner in 
such négligence, the established order of proceeding requires Ihat 
those questions which affect ail the damage claimants alike, should 
be flrst determined in this court before it proceeds to take further 
proof of the damages upon the numerous individual claims pre- 
sented. The petitioner on this motion asks that that order of pro- 
ceeding be reversed. This should not be done, unless the petitioner 
admits its liability in whole or in part, and if in part only, shows 
upon the motion that as to the residue of the claims not admitted 
there can be no reasonable expectation of recovery, according to 
the prier adjudications of the suprême court. The motion papers 
are not sufflcient to meet this requirement. Upon the argument, 
it was suggested by the petitioner's connsel that in lieu of an ex- 
press admission of liability, it might prêter to make a tender of so 
much of the damage claimants' demanda as upon its view of the 
law, could by any possibility be recovered, in order to avoid pro- 
tracted, useless and expensive litigation. After the lapse of a 
month, however, the motion papers not being supplemented by any 
such offer or tender, it is better that the pending motion should be 
denied for the présent, without préjudice to a renewal of the motion 
upon such tender and deposit, if the petitioner is so advised. 

Motion denied. 



STATE OF MARYLAND, to Use of DOMBROSKA et al., v. WESTOLL et al. 
(District Court, D. Maryland. November 14, 1899.) 

1. Mastkr and Servant— Shipping—Stevedore—Death—Contributckt Nég- 

ligence— Libel. 

Libelant's décèdent, a stevedore, went onto a hatch of a vessel to take 
out th» middle fore and after beams preparatorj' to loading. He fastened 
wincli chains to the middle fore and after, and ordered the winchman to 
proceed. The beam stuck, and décèdent, without moving from his posi- 
tion on the adjoining hatch cover, ordered the winchman to put on more 
steam. The beam came out with a jump, and the fore and after beam 
supporting the hatch cover on which décèdent was standing slipped, and 
precipitated the hatch cover, with décèdent, to the bottom of the hold, 
killing him. Held, that décèdent, in remaining on the hatch cover after 
seeing that the fore and after stuck, was guilty of such contributory négli- 
gence that his widow could not recover for his death. 

2. Same — Négligence— Proximate Cause. 

That the beam had not been properly put in at the port of clearance did 
not render the shipowner liabie, since the proximate cause of decedent's 
fall was, not that the beam was not properly put in, but that in taking 
the structure apart décèdent stood In a place of danger, and applied an 
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estra straln of the steam winch, which was ealculated to make the struc- 
ture dàngerous to stand on. 
8. Same — Admikalty Rule. 

The rule that a court of admlralty shall glve or withhold damages on 
enlarged princlples of justice and equity In an action for injuries, and is 
not bound to withhold damages where the party injured is himseif in 
fault, does not authorize a judgment agalnst a vessel for the death of a 
stevedore, who knowingly remained on a hatch after a heam supporting 
an adjoining hatch stucls while being taken ont by a steam winch, and 
ordered additional steam applied to force out the beam. 

In Admiralty. 

Joseph W. Bristor and Charles F. Harley, for libelants. 
Convers & Kirlin, GTeorge Whitelock, and George Whitefleld Betts, 
Jr., for claimant. 

MOBRIS, District Judge. This is a libel in personam flled by the 
widow and children of John Adam Dombroska against the owner of 
the steamship Gladys Royle for the pecuniary damages to the libel- 
ants resulting from the death of said John Adam Dombroska, who 
met his death by falling through a hatch of the steamship into the 
hold. The steamship came to the port of Baltimore light to receive 
cargo. The loading was put in charge of a flrm of stevedores, 
Messrs. Steenken & Berkemeier, and they sent aboard a winchman and 
gang of stevedores, of whom Dombroska was one, in charge of a f ore- 
man. They went aboard the steamship in the moming, expecting to 
load a shipment of copper through the No. 2 hatch. They had taken 
off the hatch covers of at least the two after sections, and perhaps 
one or two covers of the f orward section, when word came that the 
copper would not arrive until after dinner; and, rain having corne 
on, they were ordered by the foreman of the stevedores to replace the 
hatch covers. About 1 o'clock the copper arrived, and the foreman 
of the stevedores ordered his men to remove the hatch covers of the 
two after sections of No. 3 hatch, and to take out the fore and after 
beams of those sections and the after crossbeam, intending to let 
down the copper through the two after sections, and to let the covers 
of the forward section remain on. Dombroska went on the forward 
section of the hatch, standing on the covers, and, reaching out, he 
placed the fall from the tackle around the middle fore and after of 
the middle section, and told the winchman to go ahead on the winch, 
but the fore and after stuck, and would not corne out, and he called 
again to the winchman to put on more steam, and then the fore and 
after came out, jumping up, because of the strain, several feet into 
the air. The after end of the forward fore and after supporting the 
hatch covers on which Dombroska was standing in some way slipi>ed 
from its bearing upon the crossbeam, and was let down some dis- 
tance, and the hatch covers on which he was standing went ail the 
way down, letting him fall to the bottom of the hold beneath, and he 
was picked up dead. The hatch had been opened in New York to 
discharge cargo there a f ew days bef ore the accident, and was closed 
in New York for the voyage to Baltimore. 

The contention on behalf of the libelants is that the forward cross- 
beam, which supported the forward end of the fore and after which 
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was being lifted out, and supported also the after end of the fore and 
after upon which rested the hatch covers upon which Dombroska 
was standing, was bent in the middle towards the stem of the ship, 
and that the middle section fore and after had been forced into place, 
thereby forcing the bent crossbeam more nearly straight, and that, 
when the middle section fore and after was with difificultj puUed 
out by the extra strain of the winch, the crossbeam sprang back 
again, and left the end of the forward section fore and after with- 
out support, and the end came down, and let the hatch covers fall. 
The libelants' proof of the facts upon which this contention is based 
is found in the testimony of the boss stevedore and his men, who 
say that when, after the accident, they took the crossbeam out, they 
marked the starboard end, and when, after the loading was finished 
at the close of the same day, they put it back as they had found it, 
the middle fore and after would not go in its place, being too long; 
and a mate of the ship called to them that they had the crossbeam 
in wrong, and must reverse it end for end, which they did, and then 
they found ail the fore and afters fitted properly. There are two 
questions to be determined : First, did the shipowner fail in a duty 
he owed to the stevedore Dombroska? and, second, was Dombroska 
himself négligent, and does his négligence prevent a recovery by his 
widow and children in this action? The hatch was 18 feet long by 
about 12 feet wide. The wooden covers were in 24 sections, and 
thèse were supported by fore and after beams, which were in three 
sections, divided by two crossbeams. There were side fore and aft- 
ers which were not in use at the time of the accident, and the hatch 
covers, being in pièces about six feet long, rested upon the hatch 
coaming at one end and the center fore and afters at the other. 
The crossbeams were of half-inch iron about two feet in depth, stiff- 
ened by angle iron at top and bottom, and fltted into sockets in the 
side of the coamings; and the fore and after beams were of iron, 
about six feet long, and about four inches square. The ends of the 
fore and afters were eut out so as to form lips at each end, which 
had a bearing of about two inches on the crossbeams, or on the end 
coamings. Where the ends of the fore and afters came opposite each 
other on the crossbeams they sank in a socket or slot in the cross- 
beams, and the ends of thèse fore and afters touched. Ail the sev- 
eral parts making up the covering of the hatch and the supports for 
the cover-ing were marked, and each was fltted to go into its own 
place, and was apt not to fit if put in any other place. The libel- 
ants' testimony shows in this case that, where the crossbeam was 
put in as intended, the fore and afters went in without diificulty. 
This they testify was demonstrated when they reversed the cross- 
beam end for end. This is a case, therefore, where the flttings of 
the ship supplied by the owner were proper, and were kept in proper 
repair; but where, in using them, they were not assembled together 
as originally intended. It may be conceded that if, by such neglect 
or misuse by the servants of the owners, or under the direction of 
those who represented him, the hatch covers did not bear the usual 
weight to be expected of them, and a person lawfully standing on 
them, without waming, fell through, then the owner would be lia- 
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ble. This case, however, présents other considérations. This was 
a large openlng, the covers of which were sustained by a framework 
of heavy beams and rods made so as to be readily taken apart or 
assembled together, and necessarily constructed so that wlien ail 
were fltted together every part helped to sustain and keep in place 
every other part. It was this structure which the stevedores were 
engaged in taking apart with the aid of the power of the steam 
winch. The testimony for the respondents in this case shows that 
there is always risk in a man standing upon one portion of such a 
structure when the other portions are being puUed out by a winch, 
and some contracting stevedores testify that they do not allow their 
men ever to do it if they see them. Undoubtedly it is done, but it 
is known to be attended with danger; and in a récent case of a quite 
similar accident I held upon the testimony then before me that it 
was négligence in a seaman to do this very same thing. The dan- 
ger is so obvious that it scarcely needs explanation from persons 
having spécial knowledge. 

It is a peculiarity of this case that there was a warning to Dom- 
broska of a spécial danger in his remaining standing on the hatch 
covers. When the flrst pull of the steam winch failed to lift the fore 
and after, it was plain it was held by something, and it was to be 
supposed when he called for extra power sufiScient to pull the beam 
out there would be a recoil. There were several things which would 
account for the fore and after not lifting. One would be that it 
was too long, and had been forced in between the two crossbeams 
on which it rested; another would be that it was too long, and the 
end bound against the end of the fore and after on which Dombroska 
was standing; another would be that the fall of the tackle was puU- 
ing on it in such direction that it was not being lifted up perpen- 
dicularly, but being pulled against the forward crossbeam. From 
any of thèse conditions it would resuit that if, by extra power, the 
fore and after was heaved up, the adjoining structure would be dis- 
turbed. If the fore and after resisted the pull because it was too 
long for that place, and had been forced down, then the crossbeam 
would spring out from the adjoining fore and after resting upon it; 
if it was because the end had caught against the end of the adjoining 
fore and after, then that fore and after would be lifted up out of 
place; and, if it was because the pull from the fall was not in the 
line in which it could be lifted, then some adjoining crossbeam was 
sure to be more or less disturbed, and the stability of the hatch cov- 
ers endaagered. Thèse dangers are not the resuit of secret defects, 
but perfectly apparent when an extra strain is necessary to pull out 
any hatch beam which should come out without any more résistance 
than its own weight. This obvious danger should surely suggest to 
a man standing on the adjacent hatch cover over an opening 30 feet 
deep that he was assuming a great needless risk in remaining there. 
Granting that, althdugh it is dangerous to stand on the hatch cov- 
ers at any time when the fore and afters and crossbeams are being 
lifted out, stevedores and seamen do it because they are in the habit 
of taking such risks, and shipowners know they take the risk, and 
should, therefore, be the more careful to protect them, still I think 
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it clearly a différent thing when the man sees right before him that 
the beam will not corne out, and he himself calls for extra steam 
power t'o heave it out. If he stands then in the place of danger, he 
does so in spite of a clear warning; and when Dombroska saw that 
the fore and after, for some reason, was not coming out as it should, 
he had full opportunity to step back before calling for more steam, 
and, if he had done so, he would hâve been out of danger. He had 
the warning, and he had the opportunity to avoid the danger which 
his own order produced. The proximate cause of his fatal fall was 
not that the crossbeam was misplaced, and the fore and after forced 
into the socket, for that did not affect the safety of the structure, 
but the immédiate cause was that in taldng the structure apart he 
stood in a place of danger, and applied an extra strain of the steam 
winch, calculated to make the structure dangerous to stand on. It 
happened that none of the ship's offlcers or crew were présent, and 
the whole matter was in the charge of the stevedores. In The Max 
Morris, 137 U. S. 1-13, 11 Sup. Ct. 29, 34 L. Ed. 586, the rule is ap- 
proved that a court of admiralty shall give or withhold damages 
upon enlarged principles of justice and equity, and are not bound by 
the common-law rule which withholds damages entirely where the 
party injured is himself in fault. This rule, in its application, is to 
be controlled by rules of law, and not by sympathy. 

It is urged on behalf of the libelants that the shipowners' duty was 
to afford Dombroska a safe place to do the work expected of him ; 
that removing the hatch covers, crossbeams, and fore and afters 
was part of the work he was emploved to do, and, if the structure 
was not safe for him to do that work, then it is contended the ship- 
owner is liable for the resulting damages. But the structure, al- 
though the crossbeam was misplaced, was safe, except for the ob- 
vions danger of standing on the hatch covers while extra power was 
applied to pull out the fore and after beam. It seems to me that the 
shipowner did not fail in any duty he owed to Dombroska, but that 
the accident happened through Dombroska's own act. It does not 
appear to me, therefore, to be a case in which I can rightly impose 
any part of the damages upon the shipowner. Coming to this con- 
clusion, I hâve not found it necessary to consider the contention of 
the proctors for the shipowner that, this being an action under the 
statute of Maryland for négligence resulting in death, commonly 
known as "Lord Campbell's Act," the ruling of the court of appeals 
of Maryland that there can be no recovery under the Maryland stat- 
ute in case of contributory négligence applies in this court. It bas 
been so held in admiralty under the New York statute, which is 
similar to the Marvland statute, in a décision by Judge Brown in 
The A. W. Thompson (D. C; 1889) 39 Fed. 115, and, if this case 
required the question to be met, it might be proper to consider 
whether the rulings of the suprême court in The Max Morris (1890) 
137 U. S. 1, 11 Sup. Ct. 29, 34 L. Ed. 586, and in The J. E. Kumbell 
(1893) 148 U. S. 1, 19, 20, 13 Sup. Ct. 498, 37 L. Ed. 345, do not re- 
quire a re-examination of the question. 

The owners of the ship by pétition cited in Messrs. Steenken & 
Berkemeier upon the allégation that, if Dombroska's death resulted 
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from the négligence of any otlier than himself, it was the négligence 
of the stevedores who had contracted to load the ship. There is no 
testimony to charge Steenken & Berkemeier with liability. The 
libel is dismissed. 



THE ALICE BLANCHARD (two cases). 

(District Court N. D. Califomia. January 30, 1901.) 

Nos. 11,308, 11,309. 

Saivagb— Evidence— Compensation. 

A steamer was disabled about 14 miles from a liarbor, and about 4 
miles from the sliore, having a hole 6 by 12 inches in size, and about 6 
inches above tbe water line, and had stopped for temporary repairs. 
The water was about 3 feet deep in her engine room, but her Ares were 
not out, and the sea was smooth. A steamer with passengers and freight 
towed her to a neighboring port, the time consumed being about S^/i 
hours, where temporary repairs were made. The repairs were of such a 
charaeter as to render the vessel free from leakage, and on the nest day 
the injured vessel was taken in tow for San Francisco, using her own 
steam, and arriving there 54 hours after she was flrst taken in tow. The 
value of the rescued vessel, with her cargo, was $24,000, and that of the 
reseulng vessel was $68,000. The rescuing vessel was detained about 14 
hours. Held, that there was no risk to the salvors or the vessel employed 
by them, and, as the rescued vessel was not at any time in serious danger, 
salvage to the amount of $1,000 would be allowed. 

H. W. Hutton, for libelants Dodge and others. 

Page, McCutchen & Eells, for libelants Meyer and others. 

Andros & Frank, for respondent. 

DE HAVEN, District Judge. Thèse actions, tried as one, were 
brought to recover compensation for salvage services alleged to hâve 
been rendered by the steam schooner Farralone, her master and crew, 
to the steamer Alice Blanchard. The facts are thèse: On the 17th 
day of November, 1896, the Farralone, with passengers and freight, 
bound on a voyage from Coos Bay to San Francisco via Port Orford 
and Humboldt Bay, sighted the steamer Alice Blanchard lying broad- 
side to the swell, and apparently disabled, at a point about 14 miles 
north of Port Orford, and 4 or 5 miles ofE shore. The Farralone im- 
mediately changed her course and steamed to the Alice Blanchard, 
for the purpose of ascertaining her condition and rendering to her 
such assistance as might be required. The Alice Blanchard had met 
with an accident whereby a hole 6 by 12 inches in size, and about 6 
inches above the water line, had been stove through her bow, permit- 
ting the entrance of water into her hold when she was under head- 
way, and also when not under headway whenever her bow dipped into 
the sea. In this disabled condition she had been stopped for the 
purpose of making temporary repairs. The water was between 3 
and 4 feet deep in her engine room when the Farralone came up to 
her, but her tires were not out. Her engines could hâve been 
worked, though not without danger of injury to them by reason of 
coal dust mixed with the water in which they were partly submerged ; 
and at that time the hole in her bow had also been covered with can- 
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vas and boards in such manner as to prevent further leakage so long 
as this covering or patch should remain in place. The weather was 
fine and the sea was smooth, with a dead swell setting in shore. 
In View of the temporary nature of the repairs made, and the 
time that would be required to free his vessel from water so that 
her engines could be worked without danger of resulting injury 
to them, the master of the Alice Blanchard deemed it prudent to 
accept the Farralone's hawser; and his vessel was towed into Port 
Orford by her, reaching there about 6 o'clock in the afternoon. 
The time consumed in this service did not exceed 3^ hours. Upon 
arriving at Port Orford the Alice Blanchard's temporary repairs were 
removed, and a double patch, consisting of two thicknesses of heavy 
cotton canvas, tarred, and 2-inch planking, covering a space 4 feet by 
4 feet 6 inches, was placed over thé hole in her bow, and securely 
fastened by means of nails and bolts. Thèse repairs were of a sub- 
stantial character, and rendered her free from leakage, and perfectly 
safe in any condition of weather or sea. The vessels remained in 
Port Orford for 5 hours, and then, on November 17th, at 11 o'clock 
p. m., proceeded to San JBYancisco, the Farralone having the Alice 
Blanchard in tow. When she arrived at Port Orford the water in 
the hold of the Alice Blanchard had been lowered 18 inches by pump- 
ing and the use of buckets, and a siphon was there obtained from the 
Farralone, by the opération of which and her pumps the steamer was 
entirely freed from water by 2 o'clock the foUowing morning; and 
at 7 o'clock of the same morning her engines were started, and, al- 
though she continued in tow of the Farralone, were worked up to 
their full capacity during the remainder of the voyage to San Fran- 
cisco. The ordinary speed of the Farralone is 10 knots an hour, and 
that of the Alice Blanchard 8 knots. The vessels arrived in San 
Francisco on November the 19th at 9 o'clock p. m., 54 hours after the 
Farralone first took hold of the Alice Blanchard, and during 49 hours 
of which time the latter was in tow of the former. In rendering this 
service the Farralone was delayed about 14 hours; that is, if she had 
not had the Alice Blanchard in tow, she would hâve arrived in San 
Francisco about 14 hours earlier than she did. The weather was 
fine during the entire voyage, and the towing was good. The value 
of the Alice Blanchard was |20,000, and that of her cargo |4,000. 
The Farralone was worth $60,000, and she had on board a cargo of 
the value of |8,000. 

That the case as presented is one in which salvage compensation 
should be awarded is not disputed, and the only questions are as to 
the amount and its apportionment among the libelants. In the case 
of The Clifton, 3 Hagg. Adm. 118, it was said by Sir John Nicholl : 

"The ingrédients of a salvage service are: First, enterprise in the salvors 
in going out in tempestuous weather to assist a vessel in distress, risking 
their own llves to save their fellow créatures and to rescue the property of 
their fellow snbjects; secondly, the degree of danger and distress from which 
the property is rescued, — ■whether It were in imminent péril, and almost cer- 
tainly lost if not at the time rescued and preserved; thirdly, the degree of 
labor and sliill which the salvors incur and display, and the time occupied; 
lastly, the value. Where ail thèse cireumstances concur, a large and libéral 
reward ought to be given; but, where none or scarcely any take place, the 
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compensation can hardly be denomlnated a salvage compensation. It Is little 
more than a mère rémunération pro opère et labore." 

The nile thus stated is one by which courts of admiralty are con- 
stantly guided in this class of cases, and was, in substance, repeated 
by Mr. Justice Bradley in Murphy v. The Suliote (G. C.) 5 Fed. 99, in 
the folio wing language: 

"The amount of salvage that ought to be allowed for tbe services performed 
dépends on several considérations, as: ITirst, the extent and danger of the 
services; secondly, the risk to which the vessels and other property em- 
ployed In the service were exposed; thirdly, the valiie of the property saved, 
and the rislî of destruction by which it was imperiled." 

And in the same opinion this distinguished judge added: 

"Salvage should be regarded in the light of compensation and reward, and 
not in the light of prize. The latter is more like a gift of fortune conferred 
without regard to the loss or sufïerings of the owner, who Is a public enemy, 
■whilst salvage is the reward granted for saving the property of the unfortu- 
nate, and should not exceed what is necessary to insure the most prompt, 
energetic, and daring effort of those who hâve it in their power to furnish 
aid and succor. Anything beyond that would be foreign to the prlnciples 
and purposes of salvage. Anything short of it would not secure its objects. 
The courts should be libéral, but not extravagant." 

In the light of the gênerai rule declared in the foregoing cases, it 
is at once seen that the court would not, on the facts shown in the 
présent case, be justifled in holding that the libelants are entitled to 
a very large award. The service upon which the claim for salvage 
compensation is based was rendered with little, if, indeed, any, risk 
to the salvors, or to the vessel employed by them in such service. 
The Alice Blanchard was not in imminent danger, and might hâve 
made Port Orford in safety without assistance, although, in her dis- 
abled condition, it would not hâve been prudent for her master to hâve 
refused assistance, and towing her into Port Orford was clearly a salv- 
age service; but after this there was no further need of the services of 
the Farralone. The anchorage was, in the then state of the weather, 
good at Port Orford, and the steamer before leaving there was re- 
paired in such substantial manner that she was fully able to make 
her way to San Francisco without further assistance. The fact that 
her master, without being compelled thereto by necessity, consented 
to be towed from Port Orford to San Francisco, does not entitle the 
libelants to recover compensation for the towage between those ports, 
estimated upon the same libéral scale as if such towage could be re- 
garded as having been rendered in the performance of a salvage 
service. Upon considération of ail the facts, my conclusion is that 
libelants are entitled to recover |1,000, with interest thereon from 
November 19, 1896; said sum to be apportioned between them as fol- 
lows: Three-fourths to the owners of the Farralone, and one-fourth 
to her master and crew, in proportion to their wages. And there will 
be a référence for thé purpose of ascertaining and reporting the 
several amounts to which the master and the members of the crew 
are entitled. The libelants to recover costs. 



PBABODY GOLD MIN, CO. V. QOLD HILI, MIN. CO. 241 

PEABODY GOLD MIN. 00. v. GOLD HILL MIN. 00. 

(Circuit Court, N. D. Californla. December 17, 1900.) 

No. 12,699. 

1. Patent for Land— Vacation— Qovernmbnt's Action— Limitations. 

The act of March 3, 1891 (26 Stat. 1090), provides tliat sults by the 
United States to vacate and annul patents for land issued before its 
passage stiall only be brougtit within flve years from its passage, and 
hence, no suit having been brought within such time to vacate and annul 
a patent issued before its passage, the government is precluded from 
taking action thereafter.i 

2. Samb — Action bt Pbivatb Individdal — Bill of Complaint— Rkqhisitbs. 

A bill of complaint by a private indivldual to vacate and annul a pat- 
ent for land issued by the government cannot be maintained if it does 
not show that complainant is or was entitled thereto, though it may ap- 
pear that respondent was not, sinee the mère cancellation of a patent, 
wlth reversion to the government, rests solely with the latter. 

On Demurrer to Amended Bill of Complaint. 
A. H. Bicketts, for complainant. 
E. W. McGraw, for respondent. 

MORROW, Circuit Judge. This is a suit in equity to quiet the 
title of complainant to certain mining property in this state, and 
for an injunction restraining respondent from interfering with the 
rights of complainant in the premises in controversy. A demurrer 
to the original bill was sustained by this court on November 6, 
1899, and the case now comes before the court upon the demurrer 
of the respondent to the amended bill of complaint. The décision 
on the former demurrer (97 Fed. 657) limited the jurisdiction of this 
court to the contentions of complainant with respect to that por- 
tion of its mining claims lying within the surface boundaries of 
the land patented to the respondent; but, even as to such matters, 
the jurisdiction was held to be dépendent upon the considération 
to be given to the respondent's patent as against the matters chargea 
in the bill. The amended bUl set forth with more particularity 
the alleged fraud in the procurement of the respondent's patent, and 
the considération before the court at this time is practically the 
right of the complainant to hâve the respondent's patent canceled 
and annulled. 

The respondent contends that the fraudulent acts alleged in the 
amended bill are not sufficient to annul or set aside a patent, and, 
further, that a suit for the annulment of a patent for fraud in its 
procm-ement can be brought and maintained only by the United 
States. In this connection, it is argued that the government is pre- 
cluded from bringing such a suit in the présent case, even should 
it be determined that the facts would warrant such an action, be- 
cause of the running of the statute of limitation. The act of March 

3. 1891 (26 Stat. 1099), provides that suits by the United States to 
vacate and annul patents issued before the passage of the act shall 

1 Cancellation of patents to public lands, see note to Hartman v. Warren, 22 
C. & A. 38. 

106 F.— 16 
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only be brought within five years from the passage of the act. The 
patent in controversy was issued on August 9, 1883, before tbe pas- 
sage of the act. The limitation prescribed by the statute would 
necessitate the bringing of suit for cancellation by the government 
not later than March 3, 1896, No such suit having been brought, 
the government is undoubtedly precluded from taking action in the 
matter at this time. 

But private individuals are permitted to bring suits for the can- 
cellation of patents to land under certain circumstances. Has the 
complainant, in its bill of complaint, shôwn such circumstances as to 
entitle It to that right? 

In the case of Boggs v. Mining Co., 14 Cal. 279, the court, speak- 
ing through Mr. Justice Field, says: 

"The proceeding by bill In equity, which an Indlvidual Is allowed to take 
to set aslde a patent or control its opération, is in the nature of a bill to quiet 
title, — to détermine an estate held adversely to him, to remove what would 
otherwise be a eloud upon hls own title, — or is in the nature of a bill to enforce 
a transfer of the interest from the patentée, on the ground that the latter 
has, by mistake or fraud, acqulred a title in his own name, which he should in 
equity hold for the benefit of the complainant The individual complainant 
must therefore possess a title superior to that of his adversary, and, of course, 
to that of the government through whom his adversary claims, or he must 
possess equities which wlll control the title in his adversary's name." And 
again: "Individuals can resist the conclusiveness of the patent only by showing 
that It confliets with prior rights vested in them." 

In Lee v. Johnson, 116 U. S. 48, 6 Sup. Ot. 49, 29 L. Ed. 570, the 
same justice, then of the United States suprême court, says, with 
regard to an attack upon a patent to land issued by the land depart- 
ment: 

"The court does not Interfère with the title of a patentée when the alleged 
mistake relates to a matter of fact eoncerning which those officers may hâve 
drawn wrong conclusions from the testimony. A judicial Inquiry as to the 
correctness of such conclusions would encroach upon a jurisdiction which con- 
gress has devolved excluslvely upon the department. It is only when fraud 
and imposition hâve prevented the unsueeessful party in a contest from fuUy 
presenting his case, or the offlcers from fully considering it, that a court will 
look into the évidence. It is not enough, however, that fraud and imposition 
hâve been practiced upon the department, or that false testimony or fraudu- 
lent documents hâve been presented. It must appear that they afCected its 
détermination, which otherwise would hâve been in favor of the plalntiff. He 
must in ail cases show that, but for the error or fraud or imposition of which 
he complains, he would be entltled to the patent; it is not enough to show that 
it should not hâve been issued to the patentée. It is for the party whose 
rights are alleged to hâve been disregarded that relief is sought, not for the 
government, which can file its own bill when It desires the cancellation of a 
patent unadvisedly or wrongfully issued." 

It appears from the amended bill that the complainant claims to 
haye owned, since the 7th and 23d days of September, 1898, three 
mining claims, forming one pièce or parcel of mining property, and 
is and has been since said dates engaged in mining and developing 
the same; that a portion of said mining ground is covered by re- 
spondent's patent. It is alleged that said patent was fraudulently 
obtained from the land department on August 9, 1883, by means 
of false représentations as to the location of the Iode lying within 
such patented ground; that by reason thereof said patent was is- 
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sued for a greater area of ground than is permitted by the act of 
congress of May 10, 1872, and is therefore void as to such excess; 
that said patent constitutes a cloud upon the title of the complainant 
in and to certain portions of its premises; that the respondent is 
infringing upon complainant's rights in said property, to its great 
and irréparable damage, etc. But nowhere does it appear that the 
complainant would hâve been, at the time of the issuance of the 
patent, or would now be, entitled to the patent itself, or that, but 
for the false testimony complained of, the détermination of the land 
department would hâve been in favor of the complainant. No prior 
rights are shown to hâve been vested in complainant which were 
affected by the issuance of the patent to the respondent. Conceding, 
for the sake of the argument, that the complainant could show that 
the patent should not hâve been issued to the respondent; this 
fact would not be sufiicient, and would not avail, without the addi- 
tional showing that the patent should hâve been issued to the com- 
plainant. The mère cancellation of the patent, with the reversion 
of the land to the government, is not within the province of a pri- 
vate party to effect by a suit in equity ; that privilège rests only with 
the government. The demurrer will be sustained, and the bill dis- 
missed. 



ST. PATTL, M. & M. RY. CO. v. WESTEKN UNION TEL. CO. et al. WEST- 
ERN UNION TEL. 00. v. ST. PAUL, M. & M. RY. CO. et aL 
NORTHWESTERN TEL. CO. T. SAME. 

(Circuit Court, D. Minnesota, Thlrd Division. December 22, 1900.) 

TBLKGRAPHS — CONTEACTS BBTWEEN TbLEGRAPH AND RaILBOAD CoMPANIBS— 

Construction. 

A rallroad Company granted to certain indivl'duals an exclusive rigbt of 
way to construct and operate for gênerai business purposes a telegraph 
Une upon tlie right of way of its contemplated road and extensions there- 
of. The contract contained no llmit as to time, but provlded for the pay- 
ment of certain sums by the company for the construction of the line, 
and for its use by the respective parties. The contract was transferred 
by the grantees to a telegraph company, which constructed the line. Sul>- 
sequently complainant railroad company became the owner of the railroad 
property under a foreclosure of mortgages executed after the telegraph 
contract, which decree preserved the rights of the grantees therein. 
Pendlng the foreclosure the telegraph company had made considérable 
extensions of its Unes, covering extensions of the road made by the re- 
ceiver, under an agreement with the receiver as to their construction and 
opération. Complainant entered into a new contract with the telegraph 
company, conflrming that made by the receiver, provlding for subséquent 
extensions over future extensions of the road, the terms of construction 
and opération, and provlding for a readjustment of such terms at stated 
periods thereafter. This contract contained no limit as to time. There- 
after the telegraph company leased ail its Unes and property for 99 years 
to the Western Union Company, subject to ail its contracts, and for a sub- 
stantial considération, In the assumption and payment by the lessee of 
the interest and principal of the lessor's mortgage and the payment of 
diviàends on its stock. The lease requlred the lessee to keep up the 
property and surrender the same in good condition at the end of the term. 
Complainant recognized the lease, and made a new contract with the 
lessee, changing the terms on which future extensions were to be made 
and the Unes operated as between the parties; granting to the lessee 
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exclusive right of way for such extensions, and requJrîng it to bear the 
entire cost of construction. This contraet provided that it should con- 
tinue for 10 years, and should supersede ail other agreements between the 
parties or their respective predecessors. During the term of this contraet 
large extensions were made of the railroad, and the telegraph Unes were 
correspondingly extended; and at the end of the term complainant claimed 
that ail the rights of both the telegraph companies terminated, and that 
it became the owner of ail lines of telegraph eonstructed on and attached 
to its right of way. Held, that the contraet could not be so construed, 
but, under the circumstances, and in vlew of the agreements by the 
lessee, it must be construed as relating only to matters between the 
parties which were wholly executory, such as the terms of future con- 
struction and opération of the lines during the 10 years, and not to righta 
of property therein, and that, moreover, the lessor company acquired vest- 
ed property rights by the original grant of right of way to its predecessor, 
and the construction of its lines thereunder, which could not be affected by 
any contraet made by its lessee. 

In Equity. 

The bill in this case was flled by the St. Paul, Minneapolis & Manitoba Rail- 
way Company to hâve adjudicated its title to ail the telegraph lines and 
property situated upon the Une of its railway. It alleged the ownership of 
the right of way upon which thèse lines were situated; that thèse lines had 
been eonstructed under certain contracts, the terms of which had expired; 
and that the lines were atflxed to the soil, and were therefore the property of 
the railway company. The telegraph companies, défendants, denied the con- 
tentions of the railway company, and insisted that, in view of the provisions 
of the contracts under which the lines ha'd been eonstructed, the législation 
of the State of Minnesota, and of certain aets of congress, the telegraph lines 
were the property of the telegraph companies, and, even although the terms 
of certain contracts had expired, yet that the telegraph companies had the légal 
right to maintain and operate, as telegraph properties, thèse telegraph lines 
where they were located. 

In 1863 the St. Paul & Pacific Railroad Company, as a corporation of Minne- 
sota, was endeavoring to construct a line of railroad from St. Paul to Watab, 
and to secure the beneflts of a land grant given by congress to Minnesota, 
dated March 3, 1857, entitled "An aet maljing a grant of land to the territory 
of Minnesota in alternate sections, to aid in the construction of certain rail- 
roads in that territory, and granting public lands in alternate sections to the 
State of Alabama, to aid in the construction of a certain railroad in said state." 
The St. Paul & Pacific Eailroad Oompauy entered into a contraet with A. B. 
Smith and Z. G. Simmons for the construction of a telegraph line along its 
railway from St Paul to Watab, and upon extensions and continuations of 
said line, agreeing to pay a certain sum to Smith & Simmons for the construc- 
tion of the line, and to give them, for the uses and purposes of the contraet, 
the exclusive right of way for the lines of telegraph upon the lands of the 
railway company. This contraet was without limit as to time, and in Janu- 
ary, 1865, was transferred to the Northwestern Telegraph Company, which 
built some lines under this contraet. In 1874 the St. Paul & Pacifie Railroad 
Company became Involved in flnancial difiiculties, and certain foreelosure pro- 
ceedings were begun in both the fédéral and state courts for the foreelosure 
of mortgages executed subsequently to the contraet with Smith & Simmons. 
In the foreelosure proceedings pending in the United States court, one Farley 
was appointed receiver, and on the 16th of April, 1878, in the name of the St, 
Paul & Pacifie Railroad Company, entered into another contraet with the 
Northwestern Telegraph Company, which, without referring to the contraet 
with Smith & Simmons, changed many of the provisions relating to the divi- 
sion of cost of construction of the new telegraph lines, and also the extent of 
the uses of the lines by the respective parties when eonstructed. Like the 
contraet with Smith & Simmons, this contraet was without limit as to time, 
and also granted to the telegraph company a right of way along the line of 
the railroads of the railway company for the construction and use of tele- 
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graph lines for commercial or public uses and business. It also provided tbat 
the telegraph lines covered by the contract should form a part of the gênerai 
System of the telegraph company. After the making of the Farley contract 
in 1878, the foreclosure proceedings were terminated in both the state and the 
United States courts, and the complainant, the St. Paul, Minneapolis & Mani- 
toba Kailway Company, was ineorporated. It was formed by the purchasers 
of the railway property under an act passed by the législature of Minnesota, 
approved Mareh 6, 1876, and in its act of incorporation specifled that it 
became the ovvner of said property subject to the prior liens referred to in 
the deçrees of foreclosure, and in the deeds of the sheriff and master in the 
several courts. ïhe Northwestern Telegraph Company was not a party to 
any of the foreclosure proceedings, and in the decrees of foreclosure there was 
an express réservation "that the rights and property of any person, persons, 
or co-partnerships in and to any warehouse, side track, or other structure 
erected on the right of way on said Une of railroad shall be, and thereby are, 
saved, preserved, and protected, so as to save, préserve, and protect the équi- 
table rights of ail parties interested." 

After the organization of the St. Paul, Minneapolis & Manitoba Railway 
Company, and its acquisition of the entire railway property formerly belong- 
ing to the St. Paul & Pacific Eailroad Company, on the 15th day of October, 
1879, the St. Paul, Minneapolis & Manitoba Railway Company entered into 
a contract with the Northwestern Telegraph Company which was a reaiîirma- 
tion of the Farley contract of 1878. By it the telegraph company was to con- 
Rtruct a Une of telegraph along the Une of the railroad as constructed, and 
along ail future extensions as fast as the same should be constructed. The 
uses of the line, when constructed, were divided between the two parties as 
specifled in the contract. The railway company agreed to pay the telegraph 
company one-half the cost of this construction, and to give to the telegraph 
company a right of way along the line of the railroads of the railway com- 
pany for the construction and use of telegraph lines for commercial business 
or public uses and business. It was further provided that the telegraph 
lines, the construction of which was provided for in the contract, should form 
part of the gênerai System of the telegraph company. There was a provi- 
sion that at any time after ten years from the date of the contract, and at the 
expiration of every five years thereafter, either of the parties should hâve 
the right to require a reconsideration and readjustment of the terms of the 
contract, so as to relieve either from unreasonable or unnecessary Ijurdens. 
This contract was not limited in point of time. Under this contract thé 
Northwestern Telegraph Company constructed a considérable amount of new 
telegraph line as the railway was constructed, and reconstructed lines con- 
structed under the former contracts. On the 7th day of May, 1881, the North- 
western Telegraph Company leased ail its System of telegraph lines to the 
Western Union Telegraph Company for the term of 99 years. In this lease 
it gave the Western Union Telegraph Company full power to manage and 
operate its telegraph lines, and assigned to it ail contracts with railway com- 
panies for the purposes of the lease. The Western Union agreed to ma intain 
the properties, to carry out the contracts with railway compauies, and in case 
of default or forfeiture to returu the property, together with ail additions 
thereto, and at the termination of the lease agreed to return the property 
received in good condition for business. On the ïst of .Tuly, 1881, the Western 
Union, as lessee, entered into possession of this property, and gave notice to 
the offlcers of the St. Paul, Minneapolis & Manitoba Railway Company of the 
lease, and directed that ail accounts of business at offices on the lines of the 
railway company be returned to the superintendent of the Western Union 
Telegraph Company, instead of, as formerly, to the superintendent of the 
Northwestern Telegraph Company. This request was acquiesced in by the 
railway officiais, and thereafter the Western Union Telegraph Company was 
requested from time to time to carry out the provisions of the contract of 
October 15, 1879. Some new lines were constructed, and the property was 
operated by the Western Union Telegraph Company and the railway company 
under the contract of October 15, 1879. 

In 1882 a contract dated August 23, 1882, but taking effect July 1, 1882, 
was entered into between the Western Union Telegraph Company and the 
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St. Paul, MlnneapoUs & Manltoba Rallway Company. The récitais to this con- 
traet were: "Whereas, the parties hereto jointly own certain lines of tele- 
graph along the varions railroads of the railway company, being the exîstlng 
lines of telegraph now in opération along the railway company's lines of rall- 
road, and which lines are now operated under the provisions of a contract 
dated October 15th, 1879, between the Northwestern Telegraph Company and 
the St. Paul, Minneapolis & Manitoba Railway Company, which contract has 
been duly transferred to the telegraph company, the said lines of telegraph 
in which the railway company has a joint ownership being shown in a 
schedule marked 'A,' and hereto annexed; and whereas, the railway company 
has constructed certain extensions of Its railroad, upon which extensions 
it desires telegraph lines constructed, and both parties hereto desiring and 
requestlng the modification and cancellation of said contract hereinbef ore men- 
tloned: Now, therefore," etc. The twelfth provision of this contract was: 
"The provisions of this contract shall supersede said contract hereinbefore 
mentioned and ail other agreements between the parties hereto or their 
respective predecessors, and shall extend to ail roads now or hereafter owned 
or controlled by the railway company while this contract remains in force." 
By the ninth clause of this contract: "The railway company, as far as it 
legally may, subject to the laws of the state of Minnesota and of the United 
States, and the provisions of its charter, hereby grants and agrées to assure to 
the telegraph company, during the existence of this contract, the exclusive 
right of way on, along, upon, or under the Une, lands, and bridges of the rail- 
way company, upon and along its right of way, and on any extension and 
branches thereof, for the construction and use of lines of pôles and wires," 
etc. It was further providéd that "this contract shall be In force and take 
effect on the Ist day of July, 1882, and shall continue in force for the term 
of ten years thereafter." This contract changea the provisions of the prior 
contract, in that it required the telegraph company, at its own expense, to 
construct ail the lines of telegraph and ail extensions, and to give to the rail- 
way company the use of as many wires as the railway company required 
In its business. There were other changes In the methods of operating 
the lines, which are Immaterial In this connection. Upon the termina- 
tion of the 10 years named in the contract of July 1, 1882, — the last con- 
tract above named, — the railway company claimed that the contract of 
July 1, 1882, entirely superseded and annulled ail former contracts, and 
that the telegraph lines which had been constructed thereunder were an 
annexation to the freehold of the railway company, and as such were the prop- 
erty of the railway company. This contention was denled by the telegraph 
companles, which claimed that the contract of July 1, 1882, was simply a mod- 
ification of the working arrangements of the prlor contracts, and that the 
rights of property in the telegraph lines were unaffected by the contract of 
July 1, 1882; that the lines were the property of the telegraph companies, with 
certain rights of use in them seeured to the railway company. Oross bills were 
flled by both the Western Union Telegraph Company and the Northwestern 
Telegraph Company, asklng for an accountlng, and setting up the rights to 
the maintenance and opération of thèse telegraph lines under the act of con- 
gress of July 24, 1866, even if the contracts named had ail been abrogated 
and annulled. 

M. D. Grover and George B. Young, for complainant. 
John F. Dillon, Rush Taggart, C. M. Ferguson, and George H- 
Fearons, for défendant Western Union Tel. Go. 
Kipley & Lum, for défendant Northwestern Tel. Go. 

LOCHREN, District Judge (orally). This is an important case, in- 
volving a large amount of property and Taluable interests. I should be 
glad, if I had the time, to take the case under advisement, and examine 
the contracts carefully, and the évidence, and the cases which hâve 
been referred to by counsel, and those on their briefs which for 
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want of time hâve not been referred to in the argument. But the 
pressure of business upon me is such that I cannot, in justice to other 
matters, give to the case the time I would be glad to give to it. I 
apprehend there is less necessity for this, because, on account of 
the large interests involved, my décision will doubtless be reviewed 
by judges who will hâve the time to give it more careful considéra- 
tion. I can say, however, that the case has been carefuUy and fully 
argued by counsel, — able counsel on both sides; and I am, perhaps, 
as well able to détermine it now as I shall be if I give to it fuither 
time. 

The question is as to which company is at the présent time the 
owner of the telegraph System and appliances, including the tele- 
graph right of way along the raUway of the complainant company 
in the state of Minnesota, and westward to the Pacific Ooast. And 
this dépends mainly upon the contracts which bave been produced 
in évidence. There is considérable testimony in the case, I judge, 
from the printed books, which has not been brought to my attention, 
very likely because it is deemed immaterial, or that the facts which 
are proven by the évidence hâve ceased to be matters of dispute 
between counsel. The complainant's rights relate back to the rights 
derived from the land grant act of congress of March 3, 1857, and 
the act of the législature of the state of Minnesota incorporating 
the Minnesota & Pacific Eailroad Company, which gave it a part of 
that land grant. The name of that railroad was subsequently chan- 
ged to the St. Paul & Pacific Eailroad Company, and somewhere 
about the year 1864 the First Division of the St. Paul & Pacific Com- 
pany was formed; and through a mortgage made by one of the two 
last-named companies, and its foreclosure, the title of the railroad 
company and its franchises passed to the présent complainant. 
Thèse charter provisions gave the railway company not only the 
power to build and operate a railroad, but also to build and main- 
tain a telegraph along the railway line. The telegraph had be- 
come well known to be an appliance as necessary for the opération 
of a railroad and the transaction of railroad business with safety 
to passengers, and with safety as regards the appliances and rolling 
stock of the railroad itself, as any other construction connected 
with a railroad. I hâve no doubt that the authority to build and 
operate a railroad would authorize the railroad company to construct 
a telegraph, to insure safety in its opération, and do any business 
which would be for the convenience of the public by the use of such 
telegraph; and it might transmit commercial messages or private 
messages, and would not be conflned simply to railroad business, 
even if there were no express authority given. The authority to 
construct and build a telegraph line, expressly given, as in this in- 
stance, would include the authority to use it for ail purposes that 
were not unlawful, and especially for ail purposes convenient to the 
public and to the transaction of business generally. I hâve no doubt, 
either, that, under the authority to build and maintain a telegraph, 
it would hâve the right to contract with another party or corpora- 
tion authorized to construct telegraph Unes, if it saw fit to do so; 
and, as far as defendant's duty to maintain such telegraph is con- 
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cerned, that could be performed by and through another corporation 
authorized to build and operate the telegraph. 

New, it appears by the testimony that on September 21, 1863, 
and before any railroad was built in the state, — at any rate, any rail- 
road of the predecessor o£ this company (and I thinli the predecessor 
of this complainant built the flrst railroad that was built in the 
state), — a contract was made between Smith & Simmons and the 
St. Paul & Pacific Eailroad Company by which Smith & Simmons 
agreed to build a telegraph line from St. Paul to Watab, upon terms 
which are described in that contract. There is no need of referring 
to ail of its provisions. It required the payment of a certain amount 
per mile by the railroad company, and there was an agreement with 
référence to the free transportation of material and the persons con- 
structing the telegraph lines, and the free use of the telegraph by 
the railroad company to carry messages, and also a grant of the right 
of way to Smith & Simmons upon the line described, for the uses 
and purposes of the line of telegraph; and in the elcTenth paragraph 
there is a further provision that as the St. Paul & Paciflc Railroad 
Company shall further extend, construct, and operate its said road, 
the said 'Smith & Simmons may and shall continue the same line 
of telegraph along the extended lines of said road upon the same 
terms and conditions as thereinbefore mentioned. It seems to me 
that this is a grant of a perpétuai easement or right to establish, 
construct, and continue in the opération of a line of telegraph along 
the line specified in the contract, and along such further lines of 
railroad as shall be constructed by the St. Paul & Pacific Eailroad 
Company, and that it became a vested property right at that time. 
It is not, perhaps, necessary to refer to the contract that was made 
oetween Farley, as receiver, and the ÎJ^orthwestem Telegraph Com- 
pany. It appears that prior to the time of that contract Smith & 
Simmons, or at least Simmons and persons named therein as suc- 
cessors to Smith, by a somewhat informai writing assumed to trans- 
fer aU the interest of Smith & Simmons in that contract to the North- 
western Telegraph Company. The Northwestern Company had a 
line of telegraph constructed between St. Paul and Watab, or be- 
tween St. Paul and St. Cloud, prior to the time of the commence- 
ment of the foreclosure of the railway comjrany's mortgage, in which 
foreclosure Farley was appointed receiver. How much more was 
then constructed, I do not know, but it extended as far as the rail- 
road was then built. It was stated by Judge Young in his argu- 
ment that the pleadings in the case admit that ail of this construc- 
tion of telegraph was donc, up to July 1, 1882, under the contract 
called "Contract A," of October 15, 1879. But it appears that there 
was this line of telegraph in opération on ail extensions of the rail- 
road prior to the contract entered into by Mr. Farley with the North- 
western Telegraph Company on April 16, 1878, which contract has 
been read in évidence, and was acted upon during the administration 
of Mr. Farley, during which time a considérable portion of the line 
was built from some point near Breckenridge to St. Vincent, in onJer 
to save the land grant, for reasons explained in the argument. A 
line of telegraph was also constructed by the Northwestern Company 
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at the same time along this new extension of the railway by the re- 
ceiver, and operated by the Northwestern Company under the Farley 
contract. It seems to me that the right of way for the telegraph 
along this extension constructed by Farley was conveyed before to 
the predecessors of the Northwestern Company in the Smith & Sim- 
mons contract, for reasons which I will refer to later. 

On Oetober 15, 1879, after the formation of the Manitoba Company, 
the présent complainant, a contract was entered into between that 
Company and the Northwestern Telegraph Company, which then ope- 
rated and claimed to own the telegraph Unes as far as they were con- 
structed, which contract provided the terms on which that opération 
should be carried on, and in respect to the further expense of con- 
struction, and of the maintenance of the Unes ; and the contract itself 
assumed to grant the right of way. It says "that said telegraph Com- 
pany shall hâve the right of way on and along the Une of the railroads 
of the said railway company for the construction and use of telegraph 
Unes for commercial business or public uses and business"; and the 
railway company covenants that it will not transport upon its rail- 
roads any men or material for competing Unes, except at the usual 
rates. Although that clause does not employ the technical language 
that is ordinarily used in a deed of land, or in a grant of any ease- 
ment of land, still the language used, if fairly interpreted, conveys 
this easement. It does not flx any future time when it shall go into 
opération, and, although the words used are in the future tense, still 
it seems to me it would take effect immediately, in the nearest instant 
of the future after it was executed. But that language does not ap- 
pear to me to be more than a further assurance of the title that the 
Northwestern Telegraph Company had already obtained through the 
Smith & Simmons contract. Without référence to whether the right 
of way was conveyed in a formai manner in this contract of Oetober 
15, 1879, it was conveyed in such a manner as to show that the other 
party to the contract, the Manitoba Company, which had succeeded 
to the rights of the St. Paul & Pacific Company, recognized the North- 
western Telegraph Company, as authorized to build, maintain, and 
operate those Unes of telegraph. The grant of the right of way for 
Unes of telegraph by the St. Paul & Pacific Eailroad Company to 
Smith & Simmons by the seventh and eleventh paragraphs of the con- 
tract of September 21, 1863, was a then présent and vested grant, cov- 
ering not only the Une then particularly described, but equally the 
right of way along the railways thereafter to be built by that com- 
pany. This grant was effective, although the locations in the future 
would be flxed definitely by the locations of the railroad. Ail this 
grant of right of way was prior to the mortgage, and not disturbed by 
the foreclosure, to which neither Smith & Simmons nor the North- 
western Telegraph Company were parties ; and thèse rights appear to 
hâve been recognized by the court and the receiver during the fore- 
closure, and by the Manitoba Company immediately afterwards and 
thenceforward. And while there might hâve been a right on the part 
of Smith & Simmons, or whoever represented them, to question the 
informai transfer to the Northwestern Company, I think, after such 
a récognition by the Manitoba Company, and expenditures by build- 
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ing and maintenance of the lines of telegraph by the Northwestern 
Company, that, as long as no one else questioned the right of the 
Northwestern Telegraph Company to build and operate thèse lines, 
the railroad company could not question its rights. 

Afterwards, and while this Contract A, of October 15, 1879, was in 
opération, the lease was made by the Northwestern Company to the 
other défendant hère, the Western Union Telegraph Company, dated 
May 7, 1881. Now, that instrument, on its face, purports to be a 
lease. It does not purport to be a sale of the property. It has ail 
the attributes of a lease. It has a termination. It provides at the 
end of the term for the return of the property, having at the same 
time a provision that the property shall be kept up and that the con- 
tracts shall be carried out (the contracts being transferred for the pur- 
pose of being carried out), and also that the improvements and re- 
placements shall remain during the term of the lease, and the property 
returned in as good condition at the end of the lease as at the time the 
démise took effect. It is made upon a valuable considération, — in- 
deed, a large and ample considération. When we consider the mort- 
gage which the lessee was required to take care of, as far as interest 
npon the bonds was concerned, and the dividends to be paid to the 
stockholders during the term, and the final payment of the principal 
of the mortgage debt, there was a large amount of continued periodi- 
cal payments to be made upon this lease, with the right of re-entry in 
case of default. Now, whether the Northwestern Telegraph Company 
had the right to assign its contracts with the railroad company or not, 
the lease and the assignment of the contracts came to the knowl- 
edge of the complainant hère, the Manitoba Company, and it dealt 
with the Western Union Telegraph Company as entitled to the rights 
and bound by the obligations of the Northwestern Company. It re- 
quired the Western Union Telegraph Company, under the contract 
that it then had with the Northwestern Telegraph Company, to go on 
and build telegraph lines on the new railroad extensions ; and it pro- 
ceeded to deal with it in ail respects as the lessee of that company, or 
at least as having authority to manage the constructed lines, and build 
and manage, as far as new lines were concerned, the lines of tele- 
graph along this railway, as far as the railroad had been built or was 
being extended. That was the condition of things up to the time 
when the contract of July 1, 1882, was entered into; and one prin- 
cipal question in the case is, what was the effect of that contract? 
The claim on the part of the complainant is that it was substituted 
instead of the previous contracts, — expressly substituted instead of 
the contract immediately preceding it, of October 15, 1879, and also, 
in gênerai terms, instead of ail the previous contracts with the tele- 
graph company or any of its predecessors. 

What was the effect of that contract, supposing such to be its pur- 
port, is one serions question now to be determined. If the effect of 
the contract of July 1, 1882, was to leave the défendant, the telegraph 
company, without any property or rights at the expiration of the 
10 years, it would seem to be a hard contract. It would leave the 
Western Union Company still saddled with its obligations to the 
Northwestern Company to pay the accruing interest on the mortgage 
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bonds, and tlie bonds at maturity, and the stipulated dividends to 
stockliolders, and return the leased property to the lessor, with ail 
additions, at the end of the term of 99 years, and compel the Western 
Union Company during the term of 10 years to build at its own sole 
cost telegraph lines along ail extensions of the railroad, a large 
amount of which was actually built but a very short time before the 
expiration of the term, when, according to the claim of the complain- 
ant, ail the telegraph property would pass immediately to the com- 
plainant, by reason of the lapse of thèse contracts, and of the rights 
of the telegraph company under them, at the end of the 10 years. 
But supposing that on July 1, 1882, instead of entering into the con- 
tract of that date, the parties had simply, by a writing under seal of 
the two companies, abrogated ail contracts between the parties, and 
entered into no new or further contract, what would be the condition 
in which that would leave each of thèse parties in respect to the right 
of property in thèse telegraph lines? Would they immediately pass 
to the railroad company, or would the telegraph company remain the 
owner of the lines? The lines were built by the telegraph com- 
pany, or by its lessors; and the railroad company had, perhaps, some 
rights in respect to wires strung by it for its separate use under the 
contracts. The telegraph lines were built upon the right of way 
which was granted by the railroad company and its predecessors to 
the predecessors of the telegraph company. That right of way is an 
interest in land. Abrogating the contracts would not be a reconvey- 
ance of the title which had been granted to the telegraph companies. 
It seems to me that the only effect of such abrogation would be to put 
an end to the particular stipulations in relation to repairs and to the 
cost of construction of new telegraph lines, and in relation to the use 
of the telegraph as between the companies. The railroad would be 
no longer obliged to carry free the material or the men required for 
the building of the telegraph lines, or to supply labor in the repair of 
them, and the telegraph company would be no longer obliged to send 
messages free for the railroad company. Noue of those executorj' 
provisions would remain obligatory after the contract was abrogated. 
But the abrogation of the contract would not affect the provisions 
which had been executed, and which had already vested property 
rights in the one party or the other. So that my impression is that 
it would leave the ownership of the right of way of the telegraph lines 
in the telegraph companies. It does not matter whether the title 
would be in the Northwestern Company or the Western Union Com- 
pany, as there is no contest between those two companies. Besides, 
the Western Union Company could not by any contract affect the 
property rights of its lessors, the Northwestern Company. It does 
not seem to me, therefore, that I need consider the effect of the acts 
of congress with respect to the rights of the railway and telegraph 
companies, — neither the act of July 24, 1866, nor any other of the acts 
of congress referred to on the argument. The case may be disposed 
of simply upon the contracts between the parties themselves. 

This contract of July 1, 1882, while it purports to supersede ail 
previous contracts, and cancel especially the contract of October 15, 
1879, does not seem to contain any provision that can affect the rights 
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of property as they were vested at that time, and before that last con- 
tract was entered into. T'here is no conveyance, and there is no pro- 
vision that there shall be any change of title or possession at the end 
of the 10-year term. There is a provision vs'hich grants the telegraph 
Company during the existence of that contract for those 10 years an 
exclusive right of way on, along, and upun or under liues and bridges 
of the railway, and on any extensions or branches thereof, during that 
10-year term; but that does not seem to be inconsistent with the 
fact that it had a right of way before, or that its lessor had a right 
of way not exclusive before. This grant is something additional and 
not inconsistent with the other, and, as both would be for the beneflt 
of the grantee, it would be presumed that it would retain both of them. 
There is nowhere in that contract any provision that at the end of 10 
years the telegraph company shall abandon the line of telegraph or its 
use, or turn over the possession of it to the railway company. Now, 
looking at that contract carefuUy, it seems to me that it only abro- 
gated the operating and executory provisions of the previous con- 
tracts; and that must be its only efifect, unless it opérâtes as a convey- 
ance of property rights, and that it does not do. There are no words 
in it from which any such intention can be inferred, nor can it be 
from anything that appears outside of the contract. When we con- 
sider the situation of the parties and their interests, there appears 
to be nothing either in the language of the contract or in the surround- 
ing circumstances from which that intention can be inferred; and, as 
I said before, there is no provision that at the end of the term the 
existing rights of property shall not continue. This particular con- 
tract authorizes the building of extensions and the opération of the 
same by the telegraph company like the telegraph lines before con- 
structed, and as part of the général System of the telegraph company. 
Considérable changes are made in its provisions from those contained 
in the previous contracts as to many other matters. This contract 
gives the railroad company the right to use the entire telegraph Sys- 
tem of the Western Union Company, — a System which extends, ac- 
cording to the statement of counsel, throughout ail the states, or, 
at any rate, far beyond the limits of thèse telegraph lines that were 
being built in connection with this railroad. It relieves the railroad 
company from paying half of the cost or expenses of building the ex- 
tensions of the lines of telegraph that were to be constructed. So 
this contract for its term of 10 years, while it contains some conditions 
that are more favorable to the telegraph company than those con- 
tained in the previous contract, leads me to think that the changes 
are far more considerably in favor of the railroad company than of the 
telegraph company, and that it contains nothing that can be regarded 
as a considération for the giving up or the abandonment of this 
valuable property. The facts that under the last contract the tele- 
graph lines were operated substantially as before, while the entire 
cost of ail new construction was to be borne by the telegraph com- 
pany, and that the contract contains no language from which the in- 
tention now claimed by the complainant can be inferred, lead me to 
the conclusion that the telegraph companies still own the telegraph 
property the same as they did before the contract was made, and hâve 
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the same interests in that property which they had at any prior time, 
and the railroad company has the same interests therein which it had 
before that contract was made, and no greater. 

A decree may be drawn to conform with the conclusions indicated. 
This seems to hâve been an amicable action, commenced with the con- 
sent of ail the parties, and for the purpose of determining the rights 
of the parties; and therefore it is an action in which no costs should 
be allowed. I think that perhaps I hâve said enough to enable 
counsel to draw the proper decree in the case. Its terms, if not 
agreed to, may be settled upon two days' notice. 
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(Circuit Court, S. D. lowa. C. D. November 30, 1900.) 

No. 2,365. 

CoBPORATiONS— Sale bt Sole Owneiî of Stock — Estoppel to Assert Rights 
AS Crbditor. 

Défendant owned ail the capital stock of a newspaper and printing cor- 
poration, and managed its business as his own. The capital of the com- 
pany was impaired, and, to meet the requirements of the business, défend- 
ant put In $8,000 in money. This amount was for a time carried on the 
books of the company as a crédit in his individual account, but was after- 
wards transferred, with his knowledge, into the profit and loss account. 
Subsequently défendant sold the company, as a property, to another, to 
whom he transferred ail the stock. The purcliaser knew the facts in 
regard to the $8,000 and the récitals of tlie books, and nothing was said 
by défendant as to his being a créditer of the company for that amount. 
EeM, that he must be regarded as having put the amount into the busi- 
ness of the company to make good to that extent its impaired capital, and 
not as a loan, but that, if considered as a loan, being the soie owner of 
the property and business, and having sold the same witbout any réser- 
vation, and received payment therefor, he thereby transfened ail his 
rights therein, both as a stockholder and creditor, and was estopped to 
assert the rights of a creditor as against the purchaser, who bought in 
reliance on the récitals of the books, which constituted a Virtual repré- 
sentation by défendant that he was not a creditor. 

In Equity. 

A. B. Cummins and T. Binford, for complainants. 
J. E. Barcroft and J. M. Parker, for respondent. 

McPHEESON, District Judge. Simply to advise counsel, ail of 
whom may be absent when the décision of the case is announced in 
open court, I briefly présent my views in writing. 

There is pending in this court an action (No. 3,615, law) wherein 
Welker Given, respondent herein, is plaintiff, and the Times-Repub- 
lican Printing Company, one of complainants herein, is défend- 
ant. The pétition in the law action is in five counts. The flrst 
two counts déclare upon two promissory notes, of date November 
and December, 1895, of the printing company, payable to Welker 
Given, aggregating |8,000. The third and fourth counts are based 
upon the allégations of money loaned by Given to the company in 
the same amounts and at the same dates as the alleged notes. Thèse 
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counts, in other words, are upon the same causes of action as are 
counts 1 and 2. The fifth count is for an alleged balance due of 
$375 of salary. Mr. Given is a citizen of Illinois, and the company 
a corporation of lowa. The company filed answer in substance the 
same as the bill in equity in this case. It was assumed, and cor- 
rectly, that the answer presented an équitable défense, which ac- 
counts for this case, and the trial thereof, and a decree enjoining the 
trial of the law case. S. C. McFarland, a citizen of lowa, is joined 
in this case as a complainant with the printing company. This case 
dépends almost whoUy upon controverted questions of fact. The 
questions of law are elementary, and require no discussion. 

The printing company is, and for many years has been, engaged 
in the business of publishing a daily and weekly newspaper of gên- 
erai circulation at Marshalltown, lowa, and part of the time a semi- 
weekly paper, and doing job printing and binding. It is a corpora- 
tion, composed of 260 shares of capital stock, of f 100, par value, each, 
or $26,000 in the aggregate. Prior to 1893 McFarland owned ail 
the capital stock. In the year 1893 McFarland sold ail the capital 
stock to G-iven for |16,000, part of which Given paid for in cash. 
The balance was evidenced by a note payable to McFarland, signed 
by Given as principal and another party as surety, and was still 
further secured by the corporation stock as collatéral security; Given 
retaining the right to vote the stock. Given owned ail the stock, 
subject to the rights of McFarland as security for said note, until 
May, 1896. Tn May, 1896, Given sold ail to McFarland. (1) Did he 
only sell ail the capital stock to McFarland? (2) Did he sell the con- 
cem or plant to McFarland, placing McFarland in his position? (3) 
Immediately prior to the sale, whatever the sale was, was Given a 
créditer of the corporation, as well as a stockholder, in the smn of 
|8,000, on account of money loaned by him, and $375 balance of 
salary? (4) If a creditor, was the $8,000 evidenced by two notes? 
(5) If he were a creditor at the time of the sale to McFarland, is he 
now estopped from asserting his claims? Accordingly as thèse ques- 
tions are answered, should the decree be. The évidence is volumi- 
nous. Part of it is material, some of it not much so, and part of it 
but incidental. It is not practical to point it ail out in this mém- 
orandum. It was ail read in my hearing, and parts of it again and 
again, and much of it I hâve again read. I believe it ail to be in 
my mind. 

It is not very material, as a question by itself, whether Given 
holds or did hold notes of the company for $8^000, because, if the 
company owes him that sum, and he is entitled to a judgment there- 
for, it is of no concern whether he hâve judgment on the notes or 
for the naked loan, excepting the différence of 2 per cent, in the 
rate of interest. But the question of notes or no notes has a sub- 
stantial bearing upon the other questions. If two notes aggregat- 
ing $8,000 were given to Given by the company, such notes were 
signed by aflfixing the corporation name, "by W. Given, Président." 
I do not believe the notes were given, and I find that in fact they 
were not given. Given Mmself at times in his évidence is not cer- 
tain about it. If he signed them, it was when other notes for other 
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purposes were signed, and when he was sick and in bed. The notes 
are not produced, and hâve never been seen during this litigation. 
His account of their loss is hazy and unsatisfactory to me. Given 
at times seems to be clear in his own mind about them, and at other 
times it seems more like a dream to him. He says if they were 
signed McFarland was présent, and McFarland positively dénies it. 
During the negotiations in May, 1896, notes to Given were never 
referred to. The accounts of Given on the books were never debited 
by reason of the notes. The book of bills payable has no entry 
showing the notes. The company had a bookkeeper, and from time 
to time ûnancial statements and balance sheets were made by the 
bookkeeper, showing Given's account and ail other matters, but 
thèse notes never appear. Given saw and retained many of thèse 
balance sheets and statements. From the time thèse notes are said 
to hâve been given until December, 1896, Given neither in conver- 
sation nor by correspondence referred to the notes; and yet during 
ail of that time McFarland and Given were friends, and each ex- 
tending courtesies to the other. In December, 1896, for the ârst 
time, McFarland was advised by Given's lawyer that he had the 
notes for collection. How can it be possible that the alleged notes 
were given? Given has confounded the matter with something else, 
and he is mistaken, and the notes were never given. 

Did Given loan the company |8,000? That he advanced this sum 
is conceded. But why and on what account did he advance it? New 
machinery and fixtures and type, etc., were badly needed. Money 
was required. But one of two ways was open to raise the money: 
(1) Borrow it; (2) make good the impaired capital stock, because 
the stock was impaired. Given, but three years prior, bought the 
concern for |16,000, and yet it was capitalized at $26,000. Then 
the question is, was the money borrowed, or was the impaired stock 
made good? Given owned ail the stock, and, aside from creditors, 
was the only interested person. If he retained full ownership of 
the stock, it was of no concern to him whether he loaned the money, 
or put it in the business and thereby made good the impaired stock. 
If he loaned the money, he would thereby, of course, become a créd- 
iter to that amount, and bis capital stock would thereby be worth 
just that much less. Upon the dissolution or winding-up of the 
affairs of the corporation, Given would hâve exactly the same amount 
of money, whether the money was borrowed or used to make good 
the impaired stock. Therefore Given had no concern in the mat- 
ter, and at no time prior to the consummation of the sale in May, 
1896, to McFarland, could he hâve cared, if the corporation remained 
solvent, whether he made good his stock or loaned the money. And 
that the corporation was at ail times solvent, apart from the capital 
stock, is a conceded fact, and was so shown by Given, McFarland, 
and ail persons in charge of any department of its business. And, 
as Given had no concern in the question whether he loaned the 
money or made good the stock, he likewise was indiffèrent. Mc- 
Farland ail this time was taking part in managing the company's 
business. But he was also a créditer. He still held the note of 
Given for the purchase price. Four thousand dollars remained due 
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on this note. Given's corporation stock was held by McFarland as 
collatéral security for this note. It is true, a Miss Ankeny was on 
the note as surety. It is also true, Given and McFarland had agreed 
in writing that McFarland could sue Miss Ankeny before exbaust- 
ing the collatéral. My recollection of the évidence is that Miss 
Ankeny had not so agreed. I do not stop to flnd and re-read that 
contract. But, if she did not so agrée, then a court at her instance 
would hâve compelled McFarland to flrst exhaust the collatéral se- 
curity, to wit, the stock, and hold her only for the balance. But, 
in any event, McFarland was deeply interested in maintaining and 
even increasing the value of the stock; and Given was, at least 
morally, interested in protecting Miss Ankeny, his surety. So that 
I think it was to the interest of both, and, of course, to the détri- 
ment of neither, to hâve the $8,000 put in the business and main- 
tain the stock, rather than make the loan. After a time the item 
was -placed in the profit and loss account, and in this "junk pile" 
it remained. Given knew this. Statements in writing were made 
by the bookkeeper, and Given read them. The money was merged 
in the business. Given knew this and acquiesced in it. Thèse 
statements thus made out, and which did not show Given to be a 
creditor, were either used by Given, or the same facts recited in 
such statements were given in conversation by Given to a Mr. Dot- 
sen when Given was trying to sell out to Mr. Dotsen. And this 
within a day or so of the time of the sale in May, 1896, by Given 
to McFarland. Had the proposed sale in May, 1896, by Given to 
Dotsen been consummated, Dotsen would hâve made the purchase 
without the slightest intimation of Given being a creditor. And 
his knowledge would hâve been obtained from Given. Had he not 
known that Given was a creditor, if he were one, it would hâve been 
because of a concealment of material facts by Given. I do not 
believe there was a concealment of facts, because I find the $8,000 
was not loaned, but was put in the business, and thereby making 
the capital stock good, or more nearly good, by that amount. Thèse 
views dispose of the case so far as concerns this court. 

But much évidence was taken and elaborate arguments made upon 
the questions of whether the sale in May, 1896, was of the stock, 
or whether McFarland stepped in the shoes of Given in ail respects, 
and whether Given is estopped from asserting that he is a creditor. 
As to what Given sold to McFarland, the évidence shows that the 
stock was indorsed by Given, and the proper indorsements made on 
the stubs of the certiâcate book. In form, it was a sale of stock. 
Given since 1893 had owned ail of the stock. McFarland now be- 
came the owner of ail of it. Stockholders' meetings had not re- 
cently been held, and for a great many years had transacted nothing 
but formai business. The same is true as to the board of directors. 
Given owned and managed and operated the business, not as the 
head of a corporation, but as an individual. So had McFarland be- 
fore him. The written proposition by Given to McFarland relates 
to the printing company as a property. It was this proposition that 
was accepted. Nothing was said about the stock, or its value per 
ehare; and no one knows now its value, or what it was at the time 
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of the sale, excepting by computation. Corporation stock, generally 
at least, is sold at so much on the dollar par value. I belle ve, and 
80 find, that McFarland took the whole concern, and stepped into 
the shoes of Given in ail respects, and took ail rights held by G-iven. 
If he did, and if Given were both a stockholder and créditer, then 
McFarland becanie both the créditer and stockholder, and Given re- 
mained neither. And I ofïer but a few words as to estoppel. If 
Given were a crëditor, biit represented he vfas not, and on such rep- 
résentations the sale was made, he cannot recover, assuming that 
McFarland believed him to be no crëditor. For a time the |8,000 
was carried as a débit item on the books, or as a crédit item under 
Given's name. Then it was changea to profit and loss account. 
Of course, by placing it in this account would not pay the debt. 
But it was placed there not simply for convenience, and not because 
if it were a débit item it could not be collected, but to merge it in 
the business. And this is the fact McFarland knew. The more it 
was urged by argument that McFarland knew the business, and knew 
the books and their récitals, the more it was emphasized in my mind 
that McFarland has the right to rely upon Given's being estopped. 
And this feeling has grown on me. Counsel say that McFarland 
cannot urge that Given is estopped, because McFarland knew of 
ail récitals of the books; I hold that he can urge estoppel because 
he did know the books and their récitals. He knew that thèse books 
show just what is now claimed by him. And Given knew the same. 
He knew that the books no longer showed him to be a créditer. 
Such was the knowledge of them both. And with such knowledge 
the sale was made, and it became of no importance whether it was 
a sale of stock, or of the concern as a whole. He did not claim that 
he was a créditer in May, 1896, and it was too làte to claim it in 
December, 1896. He remained sUent in May, and in December and 
thereafter he must remain silent. It was strongly urged in argu- 
ment that Given will become the loser. Ail regret this fact. But 
this is sentiment, flnd is not a valid reason upon which to base a 
decree. McFarland sold in 1893 for much less than the face value 
of the stock. Many a man lost, not part, but his ail, between 1893 
and 1896. During those terrible years to ail, Given drew out about 
$8,000. Much of the time he was an invalid; part of the time seek- 
ing his health in a distant state. But, be this as it may, his con- 
tracts and his estoppel require me to hold that he must take that 
which he agreed to take, and which McFarland paid him. The 
rights of the Times-Eepublican Printing Company, and McFarland 
as well, as shown by the évidence, require me to hold that they are 
entitled to a decree favorable to them, ail of which is accordlngly 
ordered. A form of decree will be prepared by counsel for the 
printing company and McFarland. It will be submitted to Given's 
counsel. Such form, with approval or objections, will then be given 
to me. I will then sign and order of record a decree in the case, 
106 F.— 17 
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HALE et al. v. ALLINSON. 

(Circuit Court of Appeals, Third Circuit. January 4, 1901.) 

No. 19. 

EqUITY JUHISDICTION— SalT BT ReCBIVBB AGAIN8T StOCKHOLDBRS — MULTIPLIO- 
ITY OF SUITS. 

Equity has no jurlsdiction of a suit by the receiyer of an insolvent cor- 
poration against numerous stockholders to recover an additlonal liabllity 
Imposed by statute, on the single ground that a multitude of actions at 
law will thereby be avoided, where It Is alleged In tàe bill tbat the amount 
of the assessment has prevlously been adjudlcated In a gênerai suit, and 
has been flxed at the full Umit of the statutory liabllity, slnce no question 
remains in whlch the défendants hâve a common interest, and tlie suit is 
merely an aggregation cf separate suits, each Involvlng separate issues, 
and having little relation to each other, except that there Is a common 
plalntlfC, and In each of whlch the remedy at law Is adéquate. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 102 Fed. 790. 

M. H. Boutelle, for appellants. 
John G. Johnson, for appellee. 

Before DALLAS and GEAY, Circuit Judges, and BKADFOED, 
District Judge. 

DALLAS, Circuit Judge. This suit was begun by a bill in equity 
filed by two persons, — one a créditer and the other the receiver of the 
Northwestern Guaranty Loan Company; but, leave having been 
asked and granted to dismiss the creditor from the suit, it was 
treated below, and has been considered hère, as if it had been brought 
in the first instance by the receiver alone. He asserted the right to 
sue as receiver by virtue of his appointment to that office under the 
laws of Minnesota, by a court of that state, in a proceeding which 
had been instituted against the Northwestern Guaranty Loan Com- 
pany and certain of its stockholders at the instance of certain of its 
creditors. The bill alleged that under the constitution and laws of 
Minnesota the stockholders were severally liable to an amount not 
exceeding the par value of their respective shares for any deficieney 
in the assets of the corporation to meet its indebtedness ; that in tbe 
proceeding before mentioned the existence of such a deficieney was 
ascertained, and was found to be so great as to require every stock- 
holder to contribute to the full amount of his said liabllity; that the 
Minnesota court had, in the same proceeding, decreed that the stock- 
holders should pay accordingly, and had directed the complainant, as 
receiver, to collect the sums so ordered to be paid; and that the 
défendants were respectively holders of shares as in the bill particu- 
larly stated. Thereupon, it was asked that they should "be adjudged 
liable to pay and contribute to the extent of the par value of their 
several holdings of stock for the equal beneflt of the creditors of 
the said corporation." Several demurrers were interposed, but it is 
not necessary to refer to them separately or in détail. The points 
urged in their support are, in substance, (1) that the complainant'e 
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appointment as receîver by the Minnesota court did not entitle him 
to sue as such in the circuit court of the United States for the Eastem 
district of Pennsylvania; (2) that the défendants below were not 
bound by the proceeding in Minnesota; (3) that, irrespective of any 
other question, a suit in equity was not maintainable, because there 
was an adéquate remedy by separate actions at law against each 
of the stockholders who were joined as défendants in the bill. 

We strongly incline to the opinion that the two points flrst stated 
might well hâve been sustain^. This receiver is but the créature 
of the court which appointed him, and no légal title is vested in him. 
Therefore his asserted right to sue in another jurisdiction cannot 
be conceded unies» the law as declared in Booth v. Clark, 17 How. 
322, 15 L. Ed. 164, has been changea in this respect by the décision 
in Eelfe t. Rundle, 103 U. S. 222, 26 L. Ed. 337; and we are not pre- 
pared to say that it has been. Haie v. Hardon (G. C.) 89 Fed. 283. 
None of the défendants was a party to the proceeding in the Minne- 
sota court, and while we do not now décide the matter, because it is 
unnecessary to do so, it is not to be inferred that we assent to the 
proposition that, because the stockholders of a corporation are so 
far privy in interest as to be bound by a judgment against it, they 
are also bound by a decree that they, individuaUy, shall wholly or 
partially pay its indebtedness, although they hâve never had a day 
in court to controvert the existence of the facts upon which their 
obligation to do so is dépendent. Hawkins y. Glenn, 131 U. S. 319, 
9 Sup. et. 739, 33 L, Ed. 184; Bank v, Farnum, 176 U. S. 640, 20 
Sup. Ot. 506, 44 L. Ed. 619; and see the dissenting opinion of Coït, 
J., in Haie v. Hardon, 37 C. C. A. 270, 95 Fed. 777. But the court be- 
low dismissed the bill solely upon the ground that the complainant 
had an adéquate remedy at law (102 Fed. 790), and the learned judge 
dealt with that subject so fully and satisfactorily as to render any fur- 
ther discussion of it superfluous. We adopt his opinion as our own, 
and, for the reasons it présents, the decree is affirmed. 
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In re CHARLESTON & W. 0. RT. CX). 

(Circuit Court, D. South Carolina. January 26, 1901.> 

RAILKOADS— COHVETANCB BT PUKCHASBRS AT FOKBCLOSURB SALB— EPFECT OF 

Pendino Suit. . , , i^ 

At a foreclosure sale of the property of a railroad company it was 
purchased by one person on behalf of himself and two others, and the 
sale was duly conflnned. But a small portion of the road had been com- 
pleted, and its opération was abandoned. Subsequently one of the pur- 
chasers brought a suit against the other two for partition of the prop- 
erty, alleging that the road could not be operated except at a ruinous 
loss. A receiver was appointed, who, by order of the court, removed the 
rails from a portion ot the road, when certain thlrd persons Intervened, 
Bome to prevent the abandonment of the road, and others asseitlng own- 
ership in portions of the right of way In case of abandonment While 
the case stood In that condition the original parties to the suit united in 
a deed conveying a portion of the road, with the tracks and buildings 
thereon, together with aU the Personal property in the hands of th<» re- 
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ceiver, to another railroad Company, in whlch deed the receiver Joined. 
Eeld that, -wlthout considering the effect of such deed upon the personalty 
In the hands of the receiver, there was nothing in the pendlng suit which 
devested the title of the grantors to the real esta te, and that the deed 
was effective to convey such title to the grantee, subject to any public 
obligations, private equities, or légal rights in third parties vyhich might 
be established to affect the same. 

In Equity. On pétition of the Charleston & Western Oarolina 
Kailway Company for confirmation of its title to certain property 
conveyed to it by the original parties to the suit during its pendency. 
See 102 Fed. 210. 

J. K. Lamar, S. J. Simpson, J. P. Cothran, and B. A. Hagood, for 
petitioner. 
Joseph H. Barnwell and Julius H. Heyward, for respondents. 

SIMONTON, Circuit Judge. This case now comes up on the péti- 
tion of the Charleston & Western Oarolina Eailway Company to 
show cause why title to certain property claimed to hâve been pur- 
chased by them be not confirmed. The pétition and returns were 
ref erred to a spécial master to take testimony thereon. The testi- 
mony has been taken, and has béen repOrted by him. Very much 
of this testimony, if it bas any bearing at ail upon the issues made 
in the pétition, is of the most remote character. Some of it has no 
relevancy at ail to it. The Oarolina, Knoxville & Western Railway 
Company, the name finally given to the corporation iirst created un- 
der the name of the G-reenville & Port Royal Railroad Company, 
was authorized, under its amended charter, to construct a railroad 
from Augusta, in the state of Oeorgia, to KnoxTille, in the state of 
Tennessee. A portion of the road was graded, but no part of it 
was constructed except a small portion lying between the city of 
Greenville and the town of Marietta, some 12 miles. Bonds were 
issued for the construction of the whole road, and a mortgage exe- 
cuted to secure them. By proceedings taken in this court, this 
mortgage was foreclosed, and a sale finally had thereunder. At this 
sale James T. W^illiams became the purchaser. The sale, having 
been reported, was confirmed, and conveyance was made to him of 
ail of the mortgaged property. The purchaser took no steps to oper- 
ate the road, and mandamus proceedings were begun against him 
in the state courts for the purpose of compelling him to do so. 
Thèse proceedings came to naught, because it was decided that the 
judge before whom they were brought, and who had granted the 
mandamus, had no jurisdiction in the case. Pending thèse proceed- 
ings, a bill was filed in this court, on the 27th day of April, 1897, 
by D. F. Jack against J. , T. Williams and H. 0. Beattie. Among 
the allégations of this bill were that James T. Williams purchased 
this property for himself and D. F. Jack and H. C. Beattie, and 
that, although the title was taken in his name, they were co-owners 
with him; that it was impossible to operate the property purchased, 
except at a ruinous loss. The bill prayed that the défendants be 
enjoined from organizing with this view, and that a partition be 
miade of the several interests therein, and to this end that the prop- 
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erty be sold. The bill prayed also for the appointment of a re- 
ceiver. On the flling of the bill, a receiver, W. C. Cothran, was 
appointed, and a temporary injunction issued as prayed for in the 
bill. In the meantime thé législature of South Carolina had passed 
an act (22 St. at Large, p. 533) requiring the owners or purchasers 
of abandoned or unused railroad property to organize within 60 
days from the passage of the act (March 5, 1897), providing a money 
penalty for failing so to do, and, in addition to such penalty, pro- 
viding that ail the franchises, powers, and privilèges of the railroad 
so purchased be forfeited. 

The receiver, under the proceedings for partition above mentioned, 
was appointed to take charge of the property, and was authorized 
to take up and remove the rails and iron from the abandoned road- 
bed, and was required to haul and store the same in the city of 
Oreenville, ready to be delivered to whomsoever might purchase the 
same. On the 19th April, 1899, D. F. Jack, James T. Williams, 
and H. C. Beattie, by their deed, in which also W. C. Cothran, re- 
ceiver, joined, conveyed to the Cbarleston & Western Carolina Éail- 
way (1) ail that strip of land in the city of Greenville, county of 
Greenville, state of Sôuth Carolina, extending from a point in the 
city of Greenville on the track of the Charleston & Western Caro- 
lina Eailway Company, within the city of Greenville, to the western 
limits of the city of Greenville, being about 16 feet in width and 6,000 
feet in length, together with ail trestles, rails, ties, and iron thereon, 
said strip being formerly use<ï as a part of the right of way of said 
Carolina, Knoxville & Western Railway; (2) also ail houses, dépôts, 
trestles, bridges, or real estate located in the city of Greenville, 
county of Greenville, state of South Carolina, which formerly be- 
longed to the Carolina, Knoxville & Western Eailway Company, 
with the right to the Charleston & Western Carolina Eailway Com- 
pany to use the real estate in said city, and to operate cars ■ over 
the right of way within said city of Greenville ; (3) also ail the equip- 
ment and rolling stock formerly belonging to the Carolina, Knox- 
ville & Western Railway Company, consisting of one engine, one 
passenger car, five box ckrs, twelve flat cars, be the same more or 
less; (4) also 1,263 tons, more or less, of steel and iron rails, bolts, 
angle bars, and spikes, now stored in the city of Greenville, which 
is contemporaneously herewith pointed out, identifled, and delivered 
to the party of the second part. This deed was duly executed and 
delivered, the purchase money having been paid in cash. The pur- 
chaser took into its possession ail the rails which had been removed 
by the receiver, and now Aies its pétition for leave to enter and 
take possession of that part of the railroad purchased by it from the 
parties to the main cause. The deed was never put on record. On 
27th March, 1899, some days prior to the date and delivery of this 
deed, Mays Cleveland and others had flled a pétition in the main 
cause, praying leave to intervene for the purpose of resisting the 
abandonment and dismantling of the road, and the prayer of their 
pétition was granted. None of thèse petitioners are stockholders 
in, or bondholders of, the insolvent company. On the next day (28th 
March, 1899), Bramlett and others, owners of land through which 
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the road ran, also filed their pétition for leave to intervene for the 
purpose of protecting their rights, in the event of the'te-establish- 
raent of the road, or, in case this be not done, in tho event of its 
total abandonment. To the rule to show cause issued upon the 
flling of the pétition of the Charleston & Western Carolina Eailway 
Company thèse interveners were made parties, and hâve shown cause 
resisting the prayer of the pétition. The return of Cleveland and 
others goes upon the ground that the railroad should not hâve been 
abandoned and dismantled; that of Bramlett and others goes upon 
the ground that the abandonment of the road resulted in the rever- 
sion of ail the railroad property to the landowners through whom 
the road ran. Both deny the validity of the deed under which the 
petitioner holds. 

There can be no doubt that the sale of the railroad property under 
proceedings in foreclosure was a valid sale, and that the purchaser 
took a good title. The conveyance vested that title in J. T. Wil- 
liams, and he admits that he held for himself, D. F. Jack, and H. 
G. Beattie. The proceedings for partition, which is the main cause 
now, did not change or disturb thèse vested rights, nor did the ap- 
pointment of a receiver either vest title to the property in him (Union 
Bank v. Bank of Kansag City, 136 U. S. 223, 10 Sup. Ct. 1013, 34 L. 
Ed. 341), or change the title in any way, nor does it vest in the 
court absolute control of the property (Kneeland v. Trust Co., 136 
U. S. 89, 10 Sup. Ct. 950, 34 L. Ed. 379). 

The purpose of the proceedings begun by D. F. Jack was the pré- 
vention of an organization for the purpose of operating the road, and 
a conséquent partition. It was perfectly compétent, therefore, for 
either Jack, Williams, or Beattie, ail or any of them, to part with 
the interest purchased by them at the foreclosure sale. They could 
do this without flrst asking the leave of the court. They did so in 
this .deed. The action of the receiver, who joins with them, and 
attempts to sell the rails and other personalty put into his hands 
by the court, and held by him under the order of the court, being 
unauthorized, may be void. But, as he does not profess to act for 
them, his action cannot avoid the binding force of their deed. What- 
ever their estate, right, title, and interest was they conveyed to the 
Charleston & Western Carolina Eailway Company. At the fore- 
closure sale they got ail that purchasers at such a foreclosure sale 
could get, — no more, no less. This, and nothing more, they con- 
veyed to the petitioner. Whether they took the property burdened 
with obligations to the public, or with equities or légal rights of third 
persons, and with what obligations, equities, or légal rights, it is 
at this stage of the case prématuré to décide. Their rights are 
specially protected. in "An act to repeal an act entitled 'An act to 
charter the Greenville & Port Royal Eailroad Company,' approved 
23d December, 1882, and aU acts amending the same," approved 
17th February, 1900 (23 St. at Large, p. 566): 

"This repeal shall not affect so much of the property sltuated in the county 
of Greenville of said railroad company or any successor thereof or of any 
other railroad company with which It was at any time Consolidated, nor the 
owner or purchaser or purchasers of such railroad or railroads or any part 
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thereof sitoated in the county of GreenvUle, nor any purchaser or purchasers 
of any rlghts or franchises whatever passlng to them." 

So much of this deed as conveys the estate and interest of Messrs. 
Jack, Williams, and Beattie to the Charleston & Western Carolina 
Kailway Company, in the strip of land in the city of Greenville men- 
tioned in paragraphs 1 and 2 in the quotation of said deed above 
made, is valid, subject to any public obligations, private equities, 
or légal rights in third parties, if any such exist. Its right to the 
rails and ail questions respecting them and the sale of them are re- 
served. 



AMERICAN SURETY CO. OF NEW YORK y. WOODS. 
(Circuit Court of Appeals, Fifth Circuit. Mareh 19, 1901.) 

On Eehearing. AfSrmed. 

For former opinion, see 105 Fed. 741. 

PER CXJEIAM. In denying the application for rehearing, so vigor- 
ously urged in this case, we deem it proper to call attention to the 
fact that the second, third, and fourth défenses maintained by the 
plaintiff in error in the court below, and insisted upon in this courte 
are as follows: 

"Second Défense. 

"As to a part of the work required by the contraet of Steward & McDermott, 
viz. that lying 'behind' the ordinance limit, the évidence shows conclusively 
that no plans locating or otherwise describing the work were in existence 
when the contraet was executed. To that extent the contraet was inoperative 
and void for uncertalnty. Therefore the court erred in permitting and direct- 
Ing the jury to base its verdict for damages In part upon the fallure of Stew- 
ard & McDermott to perform that work. 

"Third Défense. 

"(1) Plans P-8, P-9, and P-10, to the exclusion of ail others, show the 
entire work whlch Steward & McDermott contracted to perform. 

"(2) By express Uirection of the sewerage company, and by agreement of 
that company wlth Steward & McDermott, plans P-8, P-9, and P-10 were, 
in actual construction, abandoned, and other plans, vIz. plans P-11 and P-llA, 
were substituted therefor. 

"(3) Plans P-11 and P-llA varied in many Important particulars from P-8, 
P-9, and P-10, in efifect constitutlng a new and différent sewerage System. 

"(4) That abandonment and substitution were made without the actual or 
implied consent of the American Surety Co. 

"(5) Therefore there was no default or wrongful fallure by Steward & Mc- 
Dermott to perform the work guarantled by the surety company; on the con- 
trary, the surety company was released by the changes from the obligation on 
Its bond, and the court erred In refusing to direct a verdict for défendant. 

"Fourth Défense. 

"Even If P-11 and P-llA and the pencll map or sketch be considered as 
contraet plans, and to that extent as modifications of P-8, P-9, and P-10, 
still there were subséquent changes made In them without the surety's con- 
sent, which released the surety from its bond." 

The force and effect of thèse défenses can only be avoided by flnding 
that the work required by the contraet to be performed by Steward 
& McDermott was not to be according to any specifled, deflnite plan. 
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but was to build and carry out a sewerage System which, as circum- 
stances might thereafter detennine, would require more or less work 
of the several différent kinds specifled in the contract to be perf ormed 
by the contractors. This appears from the apparently conceded fact 
that, for the receiver of the sewerage company to reeover on the lines 
laid down in his pétition, he must disembarrass himself of the con- 
tract between the city of New Orléans and the sewerage company, and 
also of the plans referred to in the contract, becausë the évidence 
clearly shows that, after the Steward & McUermott contract was 
entered into, decided changes were made in the plans and speciflca- 
tions of the work to be performed. 

As to the subject-matter of the contract between Steward & McDer- 
mott and the sewerage company, the learned counsel for the défend- 
ant in error say: 

"The contract between Steward & McDermott and the sewerage company 
was not to bulld any spécifie set of sewers, nor was It a contract to build 
a set of sewers according to any given set of plans. The contract was: (1) 
To build sewers and appurtenances, Including such house connections as might 
be requlred upon the orders of the englneer In charge of the worls, and to 
construct manholes, flush tanks, and force and flushlng mains In the territory 
bounded by Louisiana avenue on the upper side, by Enghein street on the 
lower slde, b^ Clalborne street from Enghein street to the New Canal, by 
Rampart street from N^^w Canal to Washington avenue, and thence by Baronne 
street on the west side, and by the Mississippi river on the east side. (2) 
Also to build that portion of the main sewer and such laterals as are neees- 
sary to complète the System lying behlnd this territory. In the territory firstly 
descrlbed ail the work was to be done by Steward & McDermott; that is to 
say, ail the work that they might be called upon to perform. That work was 
entirely indefinlte, and was to be any work whlch they were called upon to 
perform at the priée pef fôot named in the spécifications. In other words, 
the contract as to this portion of the work referred to no plans. It was as 
indefinlte as a contract to furnish to a factory ail the anthracite, bitumlnous 
coal, coke, petroleum, and cord wood which It might need for use as fuel 
during a flxed period, at a fixed priée per ton of anthracite, per ton of bitu- 
mlnous coal, per ton of coke, per barrel of petroleum, and per cord of wood, 
wlth no obligation whatever on the part of the factory to consume any given 
quantity of âny one of the flve articles named, but accompanied by a mère 
estimate on the part of an officiai of the company that they expected to use a 
certain quantity of each character of goods." 

If thèse views as to the scope and effect of the contract are correct, 
then it f ollows that the price for which Steward & McDermott agreed 
to do the work was indeflnite and uncertain, depending upon the 
changes in the plans thereafter to be made by the engineer, — calling 
for more or less work, — and only to be mad« certain by a performance, 
and that the cost of completing the work after the f ailure of Steward 
& McDermott depended upon the same contingencies. In short, the 
price to be paid Steward & McDermott, the actual cost of the entire 
work, and as a corollary "the différence between the contract price 
and the cost of completion," were matters not fixed and certain, nor 
capable of being made certain, — only estimated and to be estimated. 
We regard this, taken in connection with the nineteenth section of the 
contract and the circumstances surrounding the whole case, as con- 
clusive that the amount the contractor would hâve lost, or the différ- 
ence between the contract price and the cost of completion, never en- 
tered into the contemplation of the parties at the time of the contract 
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as the probable rule of damages in case tbe contractors should aban- 
don the work, and it should never be completed by the sewerage Com- 
pany or any other contractor on their behalf. The rehearing in this 
case is denied. 



ALLEN & LEWIS V. OREGON R. & NAV. CO. Pt al. 

(Circuit Court, D. Oregon. January 16, 19U1.) 

No. 2,551. 

Cabbtbrs — Interstate Commerce Law — Unjust or Ukreasonable Rates. 

Complainant's blll alleged that It was a -Wholesale dealer in merchandlse, 
located in Portland, Or.; that défendants, owners of Connecting Unes of 
railroad, had estaWished a schedule of joint freight tarifCs between Port- 
land and points in Idaho and TJtah, on the second Une of road, whidi were 
Bnreasonable and excessive, both as a whole and the proportion thereof 
received by each company. But the injury complàined of did not arise 
from the fact that such rates were unreasonable in themselves, but that 
they were excessive as compared with other rates chargea to the same 
points on shlpments from the opposite direction under a joint tariflf be- 
tween the second company and a third, which gavp San lï'rancisco mer- 
chants the same rate to such points as cpmplainant, by reason of which 
fact complainant was unable to compete with the San Francisco merchants 
at such points. The relief' prayed for was that the second company be 
enjoined from charglng, under any joint rate with its co-defendant from 
Portland, any greater rate per ton or fraction thereof per mile for car- 
riage over its road than it charged for the carriage of like property per 
ton or fraction thereof per mile under its joint rate from San Francisco. 
Held, that such bill stated no grounds for relief under the Interstate com- 
merce law; its gravamen being, not the excessive rates, but the equality 
of rates between San Francisco and Portland. 

In Equity. Suit against two railroad companies to enjoin the 
maintenance of a schedule of joint rates on interstate shipments, al- 
leged to be unjust and excessive. On demurrer to amended bill. 

L. B. Cox, for complainant. 

W. TV. Cotton, for défendant Oregon K. & Nav. Co. 

Zera Snow, for défendant Oregon Short-Line R. Co. 

BELLINGER, District Judge. The facts in this case are contained 
in the opinion heretofore rendered upon the demurrer to the flirst 
complaint. 98 Fed. 16. Briefly, the complaint is that the plaintiff 
corporation is discriminated against, in favor of merchants doing 
business in San Francisco, by a joint freight tariff maintained by 
the défendants between Portland, Or., and points in Idaho and Utah, 
on the Une of railway of the Short-Line Company; that this tariff 
opérâtes to discriminate in favor of San Francisco merchants, be- 
cause the rates prescribed by it are the same as those charged under 
a joint tariff made by the Southern Pacific and the Short-Line Com- 
pany on freight from San Francisco to thèse same Idaho points; the 
distance from San Francisco being much greater than that from Port- 
land. ÏTie allégations as to this are as follows: 

"That the marchants and dealers of San Francisco epjoy an advantage over 
the merchants and dealers of Portland, in bejng situated nearer to the fac- 
tories from which most of their goods sold in compétition with the merchants 
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and dealers of Portland, Ineludlng yotir orator, and Ukewise the goods of the 
Portland nierchants and dealers, IncludJng your orator, are derived, and said 
San Francisco merchants and dealers enjoy better and cheaper transportation 
facllities, so that they are enabled to get their goods laid down In San Fran- 
cisco more cheaply than the merchants and dealers of Portland, including your 
orator, can get like goods laid down in Portland; and that the lines of goods 
carried and sold by your orator are sold on so narrow a margin of profit that 
the rate of freight for the delivery of goods to the merchants, dealers, and 
other persons at the points hereinabove named exercises a controlling înfluence 
on the abillty to conduct business." 

There is further complaint that under the former tarifE a less rate 
is chargea for the greater distance to Ogden than that chargea to the 
intermediate points in question. 

A demurrer to the complaint was sustained upon the ground that 
the two lines (that from San Francisco and that from Portland) are 
competing lines, and that the relation which the rate over one of 
thèse lines bears to that over the other is not subject to control by 
the courts, and that the lower rate to Ogden can be a matter of com- 
plaint only to the places discriminated against; Portland being in 
no way unfavorably affeçted thereby. The complainant, upon leave 
obtained therefor, amended its bill by alleging that the charge made 
under the joint tarifE by the Short-Line and Oregon Companies is 
unreasonable and excessive, and that the proportion of such joint 
tariff received by each company is unreasonable and excessive. The 
allégation as to the proportion so received is to the effect that of such 
joint tariff the Oregon Railroad & î^avigation Company receives the 
amount of its local rate to Huntington, in Oregon, the point of junc- 
tion between the two roads, and the Short-Line Company receives the 
residue; that the Short-Line Company and the Southern Pacific Com- 
pany hâve established a joint through tariff between San Francisco 
and thèse same points in Idaho, under which the rates charged are 
the same as those charged under the joint tariff between Portland and 
thèse points, and that, of the charges so made under the joint tariff 
of the Southern Pacific Company and the Short-Line Company, the 
former company receives the amount of its usual charges to Ogden, 
and the Short-Line Company receives the residue, and that the amount 
so received by the Short-Line Company on San Francisco freight 
hauled by it from Ogden is less than that charged and received by it 
on freight hauled from Huntington to the same points; and that this 
is a discrimination against Portland and its merchants, including the 
complainant. As to the injury suflered by reason of the matters 
complained of, it is alleged, in substance, that the complainant com- 
pany is the successor in interest of the flrm of Allen & Lewis, and 
that at the time of the connection made at Huntington between the 
Oregon Eailroad & Navigation Company's Une and that of the Short- 
Line Company, which was in the year 1883, and thereafter and until 
1897, Allen & Lewis carried on a business, to which complainant bas 
succeeded, and had a large and lucrative established trade with the 
places in Idâho and Utah along the line of the Short-Line Company's 
road referred to, under a joint tariff established by the two companies 
in 1883, — the year of the junction of the two roads j that in the year 
1897 complainant purchased ail the property, business, and good will 
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ot Allen & Lewis, and bas continued the business so acquîred until 
tbe présent time; "that owing to the unjust and unreasonable rates 
hereinabove mentioned, cbarged by tbe défendants from Portland to 
the several points in Idaho and Oregon hereinabove mentioned, on 
the merchandise and commodities in which jour orator deals, and 
the undue and unreasonable préférence and advantage given by the 
défendants to the city of San Francisco and the merchants and deal- 
ers there located in business, including the competitors of your orator, 
and the undue and unreasonable préjudice and disadvantage to which 
the city of Portland and the marchants and dealers there located in 
business, including your orator, are subjected in the matter of the 
freight rates hereinabove set forth, your orator has been unable to 
compete with the merchants and dealers in like lines of goods and 
commodities at San Francisco, and has been compelled to abandon 
and has been excluded from the business which it and its predecessor 
formerly conducted with the merchants, dealers, and other persons 
living and doing business at the points in Idaho hereinabove men- 
tioned, and has lost the profit it would hâve made on such business if 
said unjust and unreasonable and discriminative rates had not been 
made, the same exceeding in amount the sum of two thousand dollars, 
and is prevented from making the profit which it could now make if 
said freight rates were just and reasonable and fair towards the city 
of Portland and your orator, which said profit would exceed the sum 
of two thousand dollars." The complainant prays that the rate of 
charges from Portland to the Idaho and TJtah points in question be 
decreed to be unjust and unreasonable, and that the défendants be 
enjoined from continuing the same, and that the défendants be en- 
joined from charging any greater rate on freight transported from 
Portland to intermediate points than that charged on freight trans- 
ported from Portland to Ogden, in Utah, and that the défendant 
Oregon Short-Line Railroad be "enjoined from maintaining or enter- 
ing into with the Oregon Railroad & Navigation Company any joint 
or common schedule of charges, or any joint or common agreement or 
arrangement whatever, for the transportation of property originating 
at Portland, Oregon, from Huntington along the Une of its road and 
branch roads, at any greater rate to said Oregon Short-Iine Eaiiroad 
Company per ton or fraction thereof per mile than it charges for the 
carriage of like property per ton or fraction thereof per mile from 
Ogden along the line of its road and branch roads under a joint or 
common schedule of charges or a common control or arrangement 
with the Southern Pacific Company, such decree to be applicable to 
the points in Idaho hereinabove named, lying along the line of said 
Oregon Short-Line Eaiiroad from Old's Ferry to Shoshone, and thence 
up the branch line to Ketchum, including ail of said points and inter- 
mediate points, and also including Boise, on a branch line, and On- 
tario, Arcadia, and Nyssa, in Oregon." 

The case presented is substantially as it was on the original bill. 
The amended complaint allèges, without qualification, that the Port- 
land joint tariff in question, and the proportion thereof received by 
each Company, is excessive; while the original complaint allèges, in 
effect, that thèse charges were unreasonable with référence to the 
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rates charged on San Francisco freight to the same points. Tïe 
complaint, in its gênerai scope and purpose, is net changed. The 
injury alleged and the redress sought do not involve the unreasonable- 
ness of the défendants' joint tariff, or of the charges reserved to each 
Company for its share of the whole thereunder, otherwise than as 
thèse charges are related to those collected on San Francisco freight 
under the joint tariff maintained by the Short-Line Company and the 
Southern Pacific Eailroad Company. The only relief prayed for as 
to the Short-Line Company is that it be restrained from maintaining 
a joint rate with the Oregon Eailroad & Navigation Company for 
the transportation of freight from Huntington, originating at Port- 
land, along the line of its road and branch roads, at any greater rate 
to said Oregon Short Line Eailroad Company per ton or fraction 
thereof per mile than it charges for the carriage of like property per 
ton or fraction thereof per mile from Ogden under its joint tarifÊ 
with the Southern Pacific Company. Compel the Short-Line Com- 
pany to so increase its charges under its tariff agreement with the 
Southern Paciâc Company, or so decrease those made under its tariff 
with the Oregon Eailroad & Navigation Company, that the equality 
of joint rates from San Francisco and Portland to common points 
in tltah and Idaho will be destroyed, and the advantages enjoyed by 
San Francisco in having factories of its own overcome. This is what 
is wanted, and this, if it can be secured, will accomplish the object 
of the suit. The injury complained of is in the equality of rates with 
Portland which San Francisco has, — a thing that this court has no 
power to control, nor the complainant any right to complain about. 
If San Francisco merchants are nearer the factories from which the 
goods sold by them in compétition with Portland merchants are ob- 
tained than the latter, or if they hâve cheaper or better transporta- 
tion facilities, thèse are advantages which they hâve a right to enjoy; 
and, if the Southern Pacific Company and the Short-Line Company 
make the same tariff from San Francisco to Idaho points that is 
made by the Oregon Eajiroad & Navigation Company and the Short- 
Line Company from Portland, they exercise a right as indubitable as 
that of one man to sell bis wares at his own price in compétition with 
another. The Southern Pacific may carry freight from San Francisco 
to Ogden at a loss if it sees fit to do so. It does not follow that the 
Oregon Eailroad & Navigation Ooiçpany œust do likçwise on the 
freight carried by it to Huntington; and the fact that the Short-Line 
Company receives, as its proportion of the two joint tariffs, less on 
San Francisco freight hauled from Ogden than it receives on IPortland 
freight hauled from Huntington, is not a ground of complaint on 
plaintiff's part. This is merely a matter of division of earnings be- 
tween two Unes having a joint tariff. The division of freight earned 
under such a tariff concerns nobody but the parties making the di- 
vision. Furthermore, if the complaint relates to the Short-Line Com- 
pany's separate charges, then the case as to this does not concern the 
Oregon Eailroad & Navigation Company, which is misjoined with 
the Short-Line Company in a litigation tliat does not involve it. It 
is alleged that the Oregon Eailroad & Navigation Company, of the 
joint tariff in question, receives the amount of its local rate to 
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Huntington. It is not claimed tUat this local rate is excessive, nor 
would this court hâve any jurisdiction in respect to it. This is a rate 
on points wholly within the state, and is not within any provision of 
the Interstate commerce act. But if the matter of thèse separate 
charges by the two défendant companies, or the joint charge by them, 
is treated as a distinct complaint, within the power of the court tO 
inquire into and correct, there is nothing to show that the injury to 
complainant's business which the court is asked to redress results 
otherwise than from the fact that San Francisco merchants, paying 
the same rate and being nearer the source of supply and having other 
advantages, are able to crowd complainant out of this field. If the 
Portland tariff was enough lower, or the San Francisco tariff enough 
higher, to overcome the advantages which the latter city bas, then 
Portland could eompete. Hère is the grievance complained of. The 
Portland rate, no matter how reduced, would continue unreasonable 
and excessive as lûng as the San Francisco rate was maintained at 
a corresponding figure. The causes, in other words, which are par- 
ticularized in the complaint, operating to produce the injury com- 
plained of, will continue to opefate, no matter how low the Portland 
rate is, so long as the San Francisco rate is equally low. The bill 
allèges that the défendant companies established a joint rate in 1883, 
and that from thenceforward until 1897 the complainant's predecessor 
did a lucrative business with the places named. What that rate 
was, or when the présent rate was established, does not appear. If 
the rate established in 1883 had been increased, the complainant, it 
must be presumed, would hâve stated the fact and the time and the 
amount of the increase. When a rate is established and contiiiued, 
there is a presumption, although not conclusive, that such rate is 
reasonable, and therefore that a substantially increased rate is un- 
reasonable. What was the rate under which complainant's prede- 
cessor's business at thèse points prospered for a period of 14 years 
from the junction of thé two roads and the establishing of a joint 
tariff? Has it been increased, and, if so, to what extent? Nothing 
will be assumed in fayor of a pleading which has not been averred; 
and it cannot be assumed that there has been an injurions increase in 
the rate of 1S83, under which the lucrative business purchased by 
complainant in 1897 prospered. As already statéd, the thing com- 
plained of is compétition with San Francisco under conditions to the 
disadvantage of complainant andthose similarly situated. From the 
bill of çpijlplaint in its gênerai scope, the injury suûered appears to 
be due wholly to this cause, and to no other. The demurrer is sus- 
tained. 



BURLINGTON SAV. BANK v. UlTY OF CLINTON, lOWA. 

(Circuit C!ourt, N. D. lowa, Cedar Ràpids Division. January 5, 1901.) 

Municipal Corporations— Spécial Assbssmknts for Improtkmentb— Con- 
8titdti0nality of statuts. 

The provisions of Acts 23d Gen. Assem. lowa, e. 14, § 10, relating to 
spécial assessments for street improvements, ■which require the city 
councii to ascertain the entire cost of the Improvement, and what por- 
tloa of such cost may be assessable on adjacent property, and to assess 
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such portion upon such property "as provifled by law or by ordinanee 
of such City," Is not In violation of the fourteentli amendment to tlie 
fédéral constitution, as requirlng tlie assessment of the total cost of the 
improvement on abutting property by the front-foot rule, but confers 
power on the council to levy the assessment solely with référence to 
the benefit to the property taxed. 

2k Samb— Improvement Bonds — Validitt. 

Bonds issued by a city to obtaln the money with which to pay in the 
first instance for Street imprôvements, where the city has sold such 
bonds for full value, and made the imprôvements with the proceeds, are 
not void merely because the method provided by statute or ordinanee 
for assessing the cost of the Imprôvements against abutting property 
is illégal. 

8. Samb— Suit on Bonds— Efpect of Consolidation op Cities undbb Iowa 
Statuts. 

Code Iowa, §§ 612-614, relating to the annexation of contiguous cities 
and towns, provide that the indebtedness of the respective cities ex- 
isting at the date of annexation shall remain the debt of the city creating 
It, and make it the duty of the council of the city as it exists after an- 
nexation to provide for the payment of such Indebtedness by the levy of 
taxes upon the property within the limits of the former city which cre- 
ated the debt Section 614 further provides that "suits to enforce elaims 
or demands existing at the time of annexation against the city or town 
annexed may be prosecuted or brought against the city or town to which 
annexation is made and judgments obtalned shall be pald as herelnbefore 
provided." Eeld,- that such provision does rot authorize the recovery of 
a judgment at law against the Consolidated city by such a suit, and 
since, in the fédéral courts, such a judgment must précède the issuance 
of a writ of mandamus, the remedy of a holder of bonds Issued by a 
city which has since been annexed to another, and has eeased to hâve 
offlcers of its own on whom service can be made, where the jurlsdiction 
of a fédéral court Is invoked, is by a suit in equlty against the city to 
which the annexation was made, which is. In effect, made a trustée for 
the bondholder, and charged with the duty of coUecting the amount ad- 
judged to be due him. 

4. EqOTTY PlEADING— MULTIFAEIOTJSNESS. 

A bill Is not multifarious because it seeks to enforce two séries of 
bonds, both owned by the complainant and issued by the same city, to 
cover the cost of the same improvement; the only différence being that 
payment of one séries is to be provided for by a gênerai tax, and the 
other by spécial assessments. 

6. Municipal Corporations — Suit on Bonds — Parties. 

In a suit to enforce collection of Improvement bonds Issued by a 
city, which the city is required by statute to pay by means of spécial 
assessments against abutting property, the owners of such property are 
not necessary parties défendant. 

6. Judgment — Rbs Judicata — Pbrsons Concludbd. 

A decree In a suit by a property owner against a city holding that a eon- 
tract for Improvement of a street was illegally let, and spécial assess- 
ments levied to pay the cost of the improvement void, is not a bar to a 
subséquent suit against the city by a holder of its bonds issued to pay 
the cost of the improvement In the flrst instance, who was not a party 
to the first suit, and especially where the décision therein did not déter- 
mine that no valid assessment could be made for the Improvement. 

In Equity. On demurrer to bill. 

Carr & Parker and Hayes & Schuyler, for complainant. 
W. J. McCoy and EUis & EUis, for défendant. 

SHIEAS, District Judge. From the avérments of the bill filed in 
this case it appears that under date of May 14, 1894, Lyons City, a 
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municipal corporation created under the laws of the state of lowa, 
executed, issued, and sold to the complainant corporation 66 coupon 
bonds, reading as follows: 

"Lyons City Improvement Bond. 
"District No. 3, Séries No. 2. 
"Lyons CSty, in the state of lowa, for value received, promise to pay the 
bearer, on the 15th day of May, A. D. 1901, or at any time before that 
date, at the pleasure of the said Lyons City, the sum of five hundred dollars, 
wlth interest thereon at the rate of six per centum per annum, payable semi- 
annually on the 15th day of November and the 15th day of May, on the 
présentation and surrender of the interest coupons hereto attached as 
they respectlvely become due. Both principal and interest of this bond are 
payable at the National Parli Bank, New York City, under and by virtue 
of chapter 14 of the Acts of the 23rd, and as amended by the 'Mth, General 
Assembly of the State of lowa, and in accordance with an ordinance passed 
by the city council of said city on the 14th day of June A. D. 1892, and in pur- 
suance of resolutions of said city council passed May 31st and October 31st, 
1893. This bond is one of a séries of sixty-slx bonds of like ténor, date, 
and amount, numbered 83 to 148, Inclusive, and issued for the purpose of 
providing for the payment of the cost of certain improvements in upon and 
along Sixth street of said Lyons City, which cost is assessable against and 
payable by abutting property and street railway beneflted thereby, and is 
made by said law a lien on said abutting property and a street railway, and 
payable in seven annual installments, with interest on said deferred pay- 
ments at the rate of six per cent, per annum; and it is hereby certifled 
and recited that ail of the acts, conditions, and things required to be done 
happened and performed in regular and due form as required by law, and 
for the payment hereof, both principal and interest, the full f aith and crédit 
of Lyons Olty is hereby irrevocably pledged, In accordance with said chapter 
14 of the Acts of the 23rd, as amended by the 34th, General Assembly of 
lowa, and the ordinance and resolution heretofore referred to. In witness 
whereof, Lyons City, by Its city council, has caused this bond to be signed by 
its mayor, sealed by the corporate seal of this city, countersigned and regis- 
tered by its city clerk, this 15th day of May, A. D. 1894. 

"C. L. Koot, Mayor of Lyons City. 
"Countersigned: 

"0. L. Root, 

"Charles P. Nagel, 

"Geo. T. Leedham, 

"Chas. I. Parker, 

"Committee on Pavlng. 
"Countersigned and registered: 

"I. N. Manville, City Clerk." 

From tlie récitals in the bonds ît appears that they were issued in 
pursuance of the provisions of chapter 14 of the Acts of the 23d Gen- 
eral Assembly of the State of lowa, as amended by the Acts of the 24th 
General Assembly; and the bill contains a very full récital of the 
action of the city officiais and council in connection with the order- 
ing the street improvements, to pay for which the bonds were issued. 
It is further recited that the improvements provided for in the ordi- 
nance adopted by the city council were in fact made and completed; 
that the owners of the property abutting on the improvements made 
well knew that the work was being done, and made no objections 
thereto while the same was in progress, but that after the comple- 
tion thereof certain of the owners of the property abutting on the 
street upon which the improvement was made joined in a bill in 
equity to restrain the city from levying a spécial tax for the pay- 
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ment of the cost of the work done, the bill being filed in the district 
court of Clinton connty, lowa, whence the case was carried to the 
suprême court, and is reported under the title of Osbum v. (My of 
Lyons, 104 lowa, 160, 73 N. W. 650, it being therein held that as the 
notice for bids for undertaking the work fixed the time for the com- 
pletion thereof as being November 1, 1893, but the city council sub- 
sequently by resolution changed this date, to August 1, 1894, without 
again advertising for bids'upon the work to be done, the contract 
entered into between the city and the contracter was thereby ren- 
dered invalid, and the city could not impose a spécial tax upon 
the abutting owners to pay for the same under the provisions of 
the act of the 23d gênerai assembly, as amended by the 24th gênerai 
assembly of the state of lowa. It is further recited in the bill that, 
since the rendition of the jud^ment and decree in the case just 
cited, Lyons City bas not paid any pcrtion of the bonds or coupons 
issued by it, there being now due thereon the sum of $9,980. It is 
further averred that the bonds sold to the complainant were issued 
in two séries, one in the sum of |7,000, to cover the cost of paving 
the intersections of the streets and alleys, for which, under the stat- 
ute, the city was primarily liable, and the other séries, amounting 
to $33,000, to cover the cost of the improvements which, under the 
statute, were assessable against the owners of the abutting prop- 
erty and the street-railway company whose line ran along the street 
upon which the improvement was made. It is further averred in 
the bill that in the year 1895, by proceedings taken under the stat- 
utes of lowa, Lyons City became annexed to and part of the city of 
Clinton, the cil^ of Lyons then ceasing to exist as a separate mu- 
nicipality, and being without any city oflScials or separate existence; 
it being, however, further averred that one of the conditions of the 
contract of annexation is to the effect that: 

"Each of said cities shall pay ail of its own indebtedness and liabilities 
contracted or incurred prlor to the tlme of the completion of such annexa- 
tien, and neither of sald cities shall be liahle for or required to pay any of 
the indebtedness or liabilities of the other contracted or incurred prior to 
such time; but such indebtedness and liabilities shall remaln to be paid by 
said Lyons City and said city of Clinton, respectively, the same as though no 
annexation had been made, and the necessary taxes shall be assessed and lev- 
led therefor accordingly."- 

In substance, the prayer for relief is that the court will détermine 
whether a spécial tax can be assessed against the owners of the 
property abutting on the improvements for which the bonds were 
issued; that, if it be held that for any reason such spécial tax can- 
not be levied and enforced, then it be decreed that a gênerai tax 
be ordered to be assessed and coUected from the taxable property 
embraced within the territorial limita of Lyons City, and that the 
city of Clinton, through its proper ofHcers, be required to assess, 
levy, and collect such tax: and that such other relief may be decreed 
as may be necessary to enforce the payment of the amount due upon 
the bonds in question. 

To this bill the défendant, the city of Clinton, has interposed a 
demurrer où the grounds that a court of equity will not take juris- 
diction, because there is a speedy and adéquate remedy at law open 
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to complainant; that tHe Ml is mùltif arious ; that there is a laek of 
proper and necessary parties défendant, in that none of the citizens 
of Lyons City and none of the owners of the abutting property nor 
the street-railway company are made défendants; that the act of 
the State législature maMng provision for the levy of a spécial tax 
upon the abutting property is in violation of the fourteenth amend- 
ment to the constitution of the United States; that the matters re- 
cited in the bill do not constitute any ground for an action against 
the city of Clinton; that the Judgment and decree in the case of 
Osburn v. City of Lyons bars ail further proceedings to enforce the 
levy and collection of a tax to pay the bonds sued on; and, finally, 
that the bill is without equity to support it. 

It will probably conduce to a better understanding of the ques- 
tions involved if the case be first considered as though it were pend- 
ing against Lyons City, the municipality issuing the bonds in suit. 
Under the facts recited in the bill, it is made to appear that the 
bonds, in the hands of an innocent holder, are enforceable against 
Lyons City, the maker thereof. It cannot be questioned that the 
statutes of lowa confèr upon cities organized thereunder full power 
to issue negotiable bonds in order to raise funds to meet the ex- 
pense eaused by street improvements. It is, however, claimed on 
behalf of the défendant that the Acts of the 23d and 24th General 
Assembly of lowa, under which the bonds in sait were issued, are 
in contravention of the fourteenth amendment to thé fédéral consti- 
tution, and are therefore void, under the rule laid down by the su- 
prême court in NôrwoOd v. Baker, 172 U. S. 269, 19 Sup. Ct. 187, 
43 L. Ed. 443. In that case it was held that an ordinance of the 
village of Norwood, in Ohio, which provided for assessing the cost 
and expense of opening a street, iûcluding the compensation paid 
the owners for the land taken, and aH other costs connected with 
the proceedings, per foot front, upon the property abutting on the 
street thus opened, was void, under the provisions of the fourteenth 
amendment, for the reason that under 'the statutes of the state of 
Ohio, as well as under the gênerai principles governing spécial as- 
sessments, an assessment which imposes a charge upon the abutting 
property greater than the beneflt derived from the improvement is, 
in effect, taking private property for a publie use without making 
due compensation, and without proper process of law. ït was not 
held, howeTer, that the invalidity of the particular ordinance released 
the abutting property from ail liability; it being stated in the opinion 
that: 

"It Blionld be obsèrved tbat the -decree dld not relleve the abutting prop- 
erty from HabîUty for snch amount as eould be properly assessed against It. 
Its légal effect, as we now, adjudge, was only to prevent the enforcement of 
the pa,rtlcular assessment in question. It left the village, In its discrétion, 
to take such steps as were withln its power to take, either under existing 
statutes, or under any atithority that might thereafter be conferred upon it, 
to mabe a new assessment upon the plaintifFe abutting propertj' for so 
much of the expense of opening the street as was f wund, upon due and 
proper Inqulry, to be equal to the spécial benefits acçruing tothe property." 

The act of the 23d gênerai aSsembly of lowa und^er which the bonds 
in suit were issued does not require the assessment for street im- 
106 F.— 18 
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proTèmènts to be levied per front foot, as was tlie case in the ordi- 
nance of the village of Norwood. Section 10 of the act proTides that: 

"When any sueh improvement shall hâve been completed, It shall be the 
duty of the council to ascertain the entire eost of the improvement and also 
what portion of suoh cost may be assessable on adjacent property, and the 
portion of Buch cost so assessable, shall then be assessed as provlded by law, 
or by ordinanee of sueh city, upon the property fronting or abuttlng on sald 
improvement." 

This section requires the council, in the first instance, to ascer- 
tain the total cost of the particular improvement, then to ascertain 
the portion thereof legally chargeable upon the adjacent property, 
and then to assess this amount according to law upon the property 
abutting on the improvement. The section is therefore not open 
to the objection that it requires an assessment of the total cost of 
the improvement upon the abutting property per front foot, as was 
the fact in Norwood v. Baker, supra. It requires the council to as- 
certain the portion of the cost legally chargeable to the abutting prop- 
erty, and then directs that the adjacent property shall be assessed 
for the amount thus ascertained to be legally assessable against it; 
and under the provisions of this section, and the succeeding one, 
the council is clothed with ample power to levy the assessment with 
référence to the beneflt received, after giving due notice to the prop- 
erty owners, and with full opportunity to the taxpayers to be heard 
upon the matter of the assessment proposed. It cannot, therefore, 
be held that the act in question is a violation of the fourteenth 
amendment to the fédéral constitution, under the rule recognized 
in Norwood v. Baker. Furthermore, even if it were true that the 
method of assessment provided for in the act came within the for- 
bidden rule of assessing the abutting property by the front foot, 
without regard to the beneflts accruing thereto, it would not follow 
that the bonds issued to raise the money for the payment of the im- 
provement in the flrst instance would be thereby rendered void. 
The improvement has been in fact made, and the city has received 
from the purchaser of the bonds the full value thereof. AU that is 
held in Norwood v. Baker is that the mode of assessment provided 
for in the particular ordinanee of the village was invalid and uncon- 
stitutional, but it is therein expressly held that the village might 
in some other légal way make an assessment to meet the expense 
of the improvement in question; and it is clear that the court would 
not be justifled in holding that Lyons City was absolved from ail 
liability for the money it received from complainant simply because 
it is required to levy the assessment needed to raise the funds to 
pay the bonds in sueh a method as will not impose an unjust burden 
on the owners of the abutting property, especially in view of the 
fact that chapter 29 of the Acts of the 28th General Assembly pro- 
vides that spécial assessment levied for any public improvement shall 
be in proportion to the spécial beneâts conferred on the property 
thereby. So far, therefore, as the facts are shown in the averments 
of the bai, there is nothing therein shown which justifies the conten- 
tion of défendant that the bonds sued on are invalid and nonenforce- 
able. 



BURLINGTON SAV. BANK V. CITY OF CLINTON. 275 

The next matter for considération is the question of the relation 
held by the city of Clinton to the subject-matter, in view of the an- 
nexation of Lyons City imder the provisions of the Code of lowa 
goTeming consolidations of this character. Sections 612, 613, and 
614 are the portions of the Code of lowa which provide for the an- 
nexation of contiguous cities and towns; and in the latter section 
it is declared that the indebtedness of the respective cities existing 
at the date of annexation shall remain the debt of the city creating 
it, it being further enacted that: 

"The Indebtedness of the city or town annexed shall be paid by such city 
or town, and the council of the city, as it exists after annexation, is author- 
Ized, and It is made Jts duty, to provide for the payment of such indebted- 
ness by the levy of taxes upon the property subject to taxation within the 
limits of such city or town so annexed, and to continue such tax from year 
to year so long as the same shall be necessary. • • • Smts to enforce 
claims or demands existing at the tlme of annexation against the city 
or town annexed may be prosecuted or brought against the city or town 
to which annexation Is made, and judgments obtained shall be paid as 
hereinbefore provided for the payment of the indebtedness of such annexed 
city or town." 

As it is averred in the bill that Lyons City has been lawfuUy an- 
nexed to the city of Clinton under thèse provisions of the Code, and 
that Lyons City has ceased to act as a municipality, and that there 
are no ofScers acting for the same, it is clear that the suit to enforce 
the collection of the siuns due on the bonds issued by Lyons City 
is properly brought against the city of Clinton. 

It is contended in support of Ihe demurrer that this suit, being in 
equity, cannot be maintained, for the reason that there is a speedy 
and adéquate remedy at law open to complainant; the theory of 
défendant being that the complainant can obtain a judgment at 
law for the amount due, and then 6y mandamus can enforce the levy 
of a tax to provide for the payment thereof. Counsel for défendant 
do not make plain any method by which proper and sufflcient service 
of notice of an action at law can be had upon Lyons City, and, in 
cases wherein the statutes of the state provide for a method for 
bringing suits to enforce claims against municipal corporations that 
hâve ceased to exercise their original functions, courts will not at- 
tempt to substitute methods of their own devising. In argument 
of counsel much stress is laid upon the power of the court to compel 
the levy of a tax by the process of mandamus. It is well settled 
that the circuit courts of the United States hâve not the power to 
issue writs of mandamus as an independent mode of procédure. 
The writ issues only in aid of a pre-existing jurisdiction. Bath 
County V. Amy, 13 Wall. 244, 20 L. Ed. 539. To confer the right 
to issue the writ of mandamus against Lyons Cîty, it is a prerequi- 
site that the complainant should hâve a judgment at law establish- 
ing the amount due thereon, and, as already said, the method by 
which a légal service could be had in an action at law is certainly 
not made plain. Moreover, the duty and obligation to levy the taxes 
necessary to meet the indebtedness of Lyons City is now imposed 
upon the city of Clinton, but the issuance of a writ of mandamus 
to the city of Clinton is not wïthin the power of the court, except 
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in aid of an action in which the court lias acquired jurisdiction over 
the city of Clinton. To set in motion the taxing power conferred 
by section 614 of tlie Ck)de of lowa by means of a writ of mandamus 
f rom this court, it is necessary that the court should first render 
a judgment at law against the city of Clinton, and I do not believe 
that such a judgment is provided for in section 614. In the fédéral 
courts it seems clear that the rights created by this section can be 
worked out only through a proceeding in equity. This section does 
not impose upon the city of Clinton a légal liability for the indebt- 
edness owing by Lyons City, which would authorize the court to ren- 
der a judgment at law against the city of Clinton for the amount 
thereof. The section does confer upon the city of Clinton the power 
and duty to impose the taxes necessary to meet thé obligations of 
Lyons City upon the taxable property within the limits of the latter 
city. By this proTision of the section the city of Clinton is created 
a trustée, and charged with the performance of certain duties to 
the creditors of Lyons City. The righls thus created in favor of the 
creditors of Lyons City by the state statute are enforceable in the 
courts of the United States, but the method or mode of enforcement 
is goTemed by the raies of fédéral procédure, and there is no légal 
remedy of such a sufQcient character as to preclude invoking the 
aid of a court of equity. Furthermore, even though it were true 
that a légal remedy did exist, that would not defeat the right to in- 
voke the jurisdiction in equity, proyided it 5e the fact that the rela- 
tion held by the city of Clinton in the matter of imposing taxes to 
meet the indebtedness of Lyons City is that of a trustée. In such 
case the légal and équitable remédies would be concurrent, and 
either could be availed of by complainant. Townsend v. Vander- 
werker, 160 U. S. 171, 16 Sup. Ct. 258, 40 L. Ed. 383. 

It is also urged in support ol the demurrer that the bill is multi- 
farious, in that relief is sought upon two séries of bonds; the one 
having been issued to cover the , amOunt f or which Lyons City was 
primarily liable, and the other séries for the amount for which a spé- 
cial assessment could be leried upon the adjacent property. Both 
séries of bonds were issued to raise means to pay for improvements 
upon one street, and they are so çonnected together that no reason 
is perceived why a remedy on both séries^ may not be properly sought 
in the one suit. The case comes. within the rule announced by the 
suprême court in United States v. American Bell Tel. Co., 128 U. S. 
315, 352, 9 Sup. Ct. 90, 32 L. Ed. 450, wherein it is said: 

"The principle of multlfariousness is one Very largely Of convénience, and 
is more often applied where two parties are attempted to be brought to- 
gether by a bill in ehàncery,. who hâve no eommon intèrest In the litigation. 
whereby one party is compelled to join in the expense and trouble of a suit 
in which he and his co-defendant bave no eommon intèrest, or in which one 
party is joined as complainant with another party, with whom, in like man- 
ner, he either has no eommon intèrest at ail, or no such intèrest as requires 
the défendant to Iltigate it in the same action. * * * So, also, there is no 
such diversity of the subject-matter embraced Jn the assault on the two pat- 
ents that they cannot be conveniently eonsidered together; and, although it 
may be possible than one patent may be sustained and the other may not, 
yet It is compétent for the court to make a decree in conformity with such 
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finding. It seems to us in every way appropriate that the question of tlie 
validity of the two patents sliould be considered togetlier." 

In this case there is but îhe one défendant, and the ultimate ques- 
tion touching the duty imposed upon the city of Clinton with respect 
to the debts of Lyons City is the same with respect to both séries 
of bonds, and no reason is perceived why the questions arising with 
respect to each séries may not be disposed of in the one suit, thus 
avoiding the cost of an additional suit. 

It is also contended that the suit is deïective for want of indis- 
pensable parties, it being claimed that the owners of the property 
upon which the tax must be assessed are entitled to be heard. If 
it was the purpose of the court to levy a tax by virtue of the decree 
to be rendered, there might be some force in the suggestion, but 
that is not contemplated. If in the further progress of the case it 
should be determined that the bonds represent an enforceable indebt- 
edness against Lyons City, and that by reason of the annexation 
to the city of Clinton the latter city is now charged with the duty of 
levying a tax, either gênerai or spécial, upon the property within 
the limits of Lyons City, the court will enforce this obligation on the 
part of the city of Clinton ; but the assessment and levy of the tax 
will be made by the city officiais, and each property owner will hâve 
the usual opportunity afforded him for correcting any illegalities in 
the assessment, and théreforë it is not requisite, in order to grant 
the relief sought by the bill in this case, that the property owners 
in Lyons City should be made parties défendant. 

The last ground of derdurrer is that the complainant has set forth 
in the bill the adjudication in the case of Osburn v. City of Lyons, 
supra, and that this adjudication bars any recovery on the bonds 
issued for the improvement in question. The complainant was not 
made a party to that suit, nor were the rights of the bondholders 
passed upon in that litigation, so that there is no ground for holding 
that the adjudication in that case is binding upon complainant. 
Furthermore, in the opinion handed down by thé suprême court of 
lowa overrulipg a pétition for rehearing in the case, it is expressly 
stated that the decree rendered in that case is not to be construed 
to détermine the liability of the plaintiffs or their property for the 
improvements, except so far as the same is based on the contract 
and assessment . set up in the pétition. Osborn v. City of Lyons 
(lowa) 75 N. W. 672. Whatever efEect upon the rights of the com- 
plainant the rulLng in thig case may hâve,— a question that can be 
better considered upon the final hearing in the case, — it is certainly 
clear that it is not a bar to the présent suit, and the demurrer can- 
not be sustained on this ground. 

It is not to be denied that the questions arising under the state 
of facts recited in the bill herein ffled are of gravity and not easy 
of solution, and the court is not disposed to undertake considération 
thereof until the facts are fully presented. 

Some criticism, and justly, is made touching the gênerai frame 
of the bill, in that it contains récitals at length of matters which 
pertain to the field of évidence, rather than to that of pleading. It 
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is true that under equity raie 21 it is open to complainant to state 
in the bill such matters of défense as he may deem advisable, in order 
to plead the facts in avoidance; yet under rule 26 the bill must be 
expressed as briefly as possible, and must net contain unnecessary 
récitals in full of deeds, contracta, and the like. It seems unneces- 
sary to recite at length the several ordinances of the city, and the 
bill in this and other particulars can be shortened; and to that end 
leave is granted to complainant to file an amended bill, with leave 
to défendant to file an answer thereto in 30 days after receipt of 
copy of the bill as amended. 



FAESON et al. V. CITX OF SIOUX CITY et al. 

(Circuit Court, N. D. lowa, W. D. January 7, 1901.) 

1. Municipal Corporations — Improvemhnt Bonds— Suit to Enforcb Trust. 
Under Acts 20th Gen. Assem. lowa, c. 20, whlch authorizes cities to 
improve streets and highways, to impose a spécial tax on abutting prop- 
erty to pay the cost of the improvement, and to issue bonds and sell the 
same to raise the money to pay for the improvement In the first instance, 
and which déclares that the spécial assessments, when collected, shall 
constitute a sinking fund, to be used only in paying for the particular 
Improvement for which they were levied, a city vFhich has issued such 
bonds becomes a trustée charged with the duty of levying, coUecting, and 
properly applying such assessments on the appropriate bonds, and equity 
has jurisdictlon of a suit by a holder of such bonds to require an account- 
ing in respect to such trust and for the enforeement of the same. 

i. Equity— DBMtrERER for Want op Necessart Parties. 

A bill cannot be held defectlve on demurrer for want of necessary par- 
ties, where it does not appear from the facts disclosed thereln that the 
présence of other parties is necessary to the détermination of the com- 
plalnants' rights, or that there are others whose Interests will be Inju- 
riously affected by the granting of the relief sought. 

8. Bamb — Misjoinder op Causes op Action. 

A Mil whlch seelîs an accountlng from a city in respect to a trust fund. 
and also to hold the city treasurer and the soireties on his bond liable for 
a misappropriatlon of such fund, Is demurrable for misjoinder of causes of 
action. 

In Equity. On demurrers to bill. 

Charles B. Masslich and E, M. Dott, for complainants. 

John N. Weaver, for city of Sioux Oity. 

Quick & Carter, A. L. Beardsley, and F. E. Gill, for co-defendants. 

SHIEAS, District Judge. It is averred in the bill herein flled 
that the complainants are the owners of a number of bonds, with 
coupons attached, issued by the city of Sioux City under the pro- 
visions of chapter 20, Acts 20th Gren. Assem. lowa, which author- 
ized cities of the first class to improve the streets and highways 
therein situated, to impose a spécial tax upon the abutting prop- 
erty to pay the expense of such improvements, and to issue nego- 
tiable bonds, and sell the same, in order to raise the money to pay 
for the improvements in the first instance. Under tbe provisions 
of this act, the city is authorized to levy a spécial assessment upon 
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the abutting property, which becomes a lien upon the property, 
and it is declared that tlie money derived from such spécial assess- 
ments shall constitute a sinking fund, to be used only in payment 
of the cost of the improvement upon the particular street or high- 
way to defray the cost of which the bonds are issued. When tlie 
city issued and sold bonds under the provisions of this act, then 
the duty was imposed upon the city of making the proper spécial 
assessment, levying and collecting the tax thereby imposed upon 
the abutting property, thereby creating the sinking fund provided 
for in the act, and of paying out this sinking fund to the bene- 
flciaries thereof, to wit, the owners of the bonds previously issued 
by the city. It is charged in the bill that the city has in divers 
ways failed to perform this duty, having failed to collect taxes suffi- 
cient to pay the amount due on the bonds, and having misappropri- 
ated a large part of the moneys collected from the taxes assessed, 
and an accounting is therefore prayed in order to ascertain the 
condition of the trust fund, as a basis for decreeing proper relief 
to the complainants. On behalf of the city, a demurrer to the bill 
is interposed upon the grounds that the case is not one within the ju- 
risdiction of a court of equity, the remedy at law being f ully adéquate, 
and that there is lack of proper parties, in that the owners of the 
other bonds issued by the city are not made parties to the litigation. 

It is clear that if the relation imposed upon the city with respect 
to the levying, collecting, and disbursement of the spécial taxes 
authorized by the act is that of a trustée, then the équitable juris- 
diction cannot be questioned, and it seems equally clear that the 
city is a trustée with respect to the fund necessary to be raised 
to pay the bonds in question. Every élément necessary to create 
a trust relationship is found in the duty imposed upon the city, it 
having chosen to undertake the improvement of its streets under 
the provisions of the act of the 20th gênerai assembly, and having 
thereby obligated itself to impose, collect, and disburse the taxes 
provided for in the act for the beneflt of persons purchasing the 
bonds. This being the fact then, as is ruled by the suprême court 
in Case v. Beauregard, 101 U. S. 688, 25 L. Ed. 1004, "it may be 
said that whenever a creditor has a trust in his favor, or a lien 
upon property for the debt due him, he may go into equity without 
exhausting légal processes or remédies." The averments of the bill 
show clearly that the case comes within the jurisdiction of equity, 
and that thp remedy sought can only be reached through the process 
of a court of equity. 

The other ground, of want of proper parties, urged in support of 
the demurrer, is equally without merit. It is not made to appear 
on the face of the bill that there are other parties whose interests 
will be injuriously afiected by the relief sought, and therefore on 
demurrer the court cannot hold that the bill is defective. If, in 
the further progress of the suit, it becomes apparent that there 
are other parties interested who should be brought into the case, 
the court can then require complainants to make them parties; 
but, as the record now stands, it is not made apparent that neces- 
sity for so doing exists, and the demurrer of the city must be over- 
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ruled on this as well as on the other grouud nrged în support 
thereof . 

The bill, as now framed, seeks to hold liable the city treasurer 
and the sureties on his ofiBcial bonds for the alleged misappropri- 
ation of the funds derived from the spécial assessments. On be- 
half of thèse défendants demurrers are interposed on the ground, 
among others, that there is an improper joinder of causes of action 
and of parties, in that the questions at issue between the bond- 
holders and the city are wholly différent from those attempted to 
be asserted against the city treasurer and his bondsmen. The ques- 
tion of the llability, if any, of the city treasurer and his sureties, 
certainly présents issues other and différent from those involved in 
the case against the city, although it is true that they grow ont of 
the same original transaction, and, viewing the matter as a ques- 
tion of expediency, it would seem best that it should not be at- 
tempted to deal with thèse dififering issues in the one suit. 

The orders to be entered in the case therefore are: (1) That the 
démarrer interposed to the bill on behalf of the city of Sioux City 
is overruled, with leare to the city to file an answer by February 
20th next; and (2) that the bill be dismissed so far as it affects 
the city treasurer and his sureties, without préjudice to the right 
of complainants to carry on or institute other proceedings against 
thèse parties. 



haïr V. BUBNHLL et al 
(Circuit Court, S. D. lowa, 0. D. December 31, 1900.) 

1. Mandamus — Against Ofpicbbs of Privatb Corpokatxon— Compei/LINg 

Tbansfbr op Stock. 

Mandamus is an appropriate remedy, both at common law and under 
Code lowa 1897, S 4341, to compel the priesident and secretary of a 
prltàte corporation to Issue certifleates of stoclj In sucli corporation, and 
dellver them to plaintlfC, and to transfer the same tO' plaintifE's name 
on the books of the corporation where he bas become the légal owner 
of the stock by a purc^ase of the same at a sale on exécution issued on 
a judgment against the former ownei;. 

2. Execution— Sale op Corpohate Stock— Iowa Statute. 

Under the Iowa statute, as construed by the suprême court of the state, 
stock in a corporation whicH' stands on the books in the name oî a judg- 
ment de^btor may be levied upon and sold, under an exécution issued 
against him, although the credltor has actual notice that the stock bas 
been sold by the debtor to a third perSon who Is In fact the owner. 
8. FEDERAL CouETS— Power to Issue Wkit of Mandamus— Enforcembnt of 

JUDOMBNT. ; 

When the marshal has sold stocl? in a private corporation under an 
exécution Issued on a valid judgment rendered by a fédéral court against 
the owner, and the officers of the corporation refuse to issue a certiflcate 
for such stock to the purchaser, or to transfer the same to his name on 
the books, the court has authority to compel such action by a writ of man- 
damus, which in such case Is a p^ocpss in exécution necessary to make 
the sïile effective, and the- proceedlng therefor anciUary to the original 
suit., 

Pétition foi? Writ of Mandamus. On démarrer to answer and re- 
tum to altematiye writ 
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Wambach & Kroeger, for plaintiff. 

Dunshee & Dorn and Binlord & Snelling, for défendants. 

McPHEESON, District Judge. In October, 188«, at the suit of 
plaintiff herein against défendant Burnell in an action at law on due 
proceedings, this court, having undisputed jurisdiction, rendered a 
judgment in favor of said Hair and against said Burnell for a sum 
greater than |3,000, with interest and costs. In September, 1900, 
that judgment was credited with $500 où account of a levy on and 
sale of some corporation stock, the subject of controversy herein. 
Other than said crédit, the judgment is in no part satisfled, and is yet 
in fuU force. In August, 1900, a writ of exécution was issued by 
virtue of said judgment, and by the marshal a levy was made on some 
corporation stock, viz. of the Interstate Tracer Company, an lowa 
corporation doing business in Marshalltown, lowa. This levy was 
made August 27, 1900, and due notice thereof given to ail parties 
défendants herein. Défendants make a contention about what was 
done, but it amounts to nothiiig more than criticism, and no fact 
by them pleaded puts any matter in issue. September 27, 1900, after 
due proceedings, the corporation stock was by the marshal sold to 
plaintiff, as the highest bidder, for $500. The marshal executed to 
plaintiff a bill of sale theref or, and the judgment given crédit for that 
amount. Plaintiff has made the proper demand for the stock, and 
meets with a refusai. An alternative writ to défendants was issued. 
Défendants ail appeared, and demurred to the pétition, which was 
overruled. A full aiiswer and return was ordered, which has been 
made, to which plaintiff demurs. No issuable fact is pleaded, and no 
material allégation of plaintiff's pétition is put in issue. In addition 
to the foregoing facts, by the answer It appears that for many years 
up to July, 1900, défendant Burnell owned ail the corporate stock of 
said Company. He then claims to hâve sold ail the stock to défend- 
ant Egermayer, secretary of the company. I treat the case as though 
the stock was then sold, although the contract, made part of the 
answer, shows that Egermayer holds it as a security for his contract. 
At the marshal's sale Egermayer proclaimed himself to be the owner 
of the stock, which notice plaintiff heard, but did not heed, and he 
bought the stock. At the time of said levy said corporate stock 
stood in the name of Burnell, and not until several days thereafter 
was it transferred on the books to Egermayer. But it was so trans- 
ferred prior to the sale on exécution by the marshal. I hâve heard 
the demurrer and ail the facts. When défendants demurred to the 
pétition, I gave the case but little attention, preferring to consider 
the case later. I therefore overruled the demurrer, with the ex- 
pressed intention of not binding myself or estopping any of the parties 
by the ruling. There are but two questions worthy of considération : 

1. Will the action of mandamus which plaintiff brings give the 
desired relief, viz. compel the défendants, as président and secretary 
of the corporation, to turn over to plaintiff the corporate stock he 
bought at the marshal's sale, and hâve the transfer thereof made on 
the stock books of the company? The lowa statu te (Code 1897), 
which has been in force since 1851, is as foUows: 
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"Sec. 4341. Définition. The action of mandamus Is one brought to obtain 
an order commanding an Inferior tribunal, board, corporation or person to 
do or not to do an aet, the performance or omission of which the law enjoins 
as a duty resulting from an office, trust or station. Where discrétion is left 
to tbe Inferior tribunal or person, the mandamus can only compel it to act, 
but cannot control such discrétion." 

It ia not material whether the lowa statutes upon the subject are 
binding upon this court, because the f oregoing statute is a correct and 
tersely stated définition as it existed at common law. It is true, as 
counsel state, that usually the writ is applied for when against a 
political or municipal corporation, or an offlcer, commanding such 
corporation or ofiScer to perform a public duty. But the remedy also 
exists against a corporation for pecuniary profit and its olHcers. 
This is conceded by counsel herein, and cannot be denied by any one 
familiar with the question. Upon the undisputed facts of this case 
we hâve the foUowing: A judgment was rendered by this court in 
1886 for more than $3,000 in favor of plaintiff herein, and against 
Burnell, défendant herein. The judgment remains in force. No 
part of it has been paid, excepting by the sale of stock herein. Exe- 
cution under the judgment issued, and by -virtue thereof, after due 
proceedings, the marshal sold and plaintifE bought ail the stock of this 
domestic corporation. To-day he owns ail the stock. But the stock 
has not been delivered to him, nor has the transfer thereof, nor any of 
it, been made upon the books of the company to the plaintiff. Now, 
why should not défendants Burnell, as président, and Egermayer, as 
secretary, of the company, not transfer this stock to plaintiff, the 
owner, and why not make the proper transfer of his stock on the stock 
books? They refuse to do either. Why should not a court, by its 
writ, compel them to do both? What writ, other than mandamus, 
is the suitable writ? I know of no reason and know of no other writ 
as simple and as effectiye. The objections urged do not convince me 
as having any weight. 

It is urged that plaintiff can bring an action against the corporation 
or its ofllcers for damages. Possibly they are insolvent. In any 
event, plaintiff owns ail the stock, and he is entitled to its transfer, 
and to its possession. He has the right, free from claims of ail 
others, to vote the stock, name the oiïicers, and dictate the policy of 
the corporation. The ofQcers named by him hâve the right to employ 
servants and assistants of their choice, and not those preferred by 
Burnell and Egermayer. Plaintiff, or the officers selected by him, 
hâve the right to flx ail salaries. As it is now, Burnell and Eger- 
mayer are not only controUing the salaries, but they take ail the net 
receipts for their own salaries, their salaries varying as the receipts 
vary. But it is urged that many bad things may happen, one of 
which is that, if plaintiff gets his stock, and it is transferred on the 
books to him, then the corporation will be — and also Burnell and 
Egermayer — involved in litigation. But it is the litigation covered 
by the pleadings in this case that is now being considered. Future 
litigation will be taken care of as it arises. There are two answers 
to ail this: (a) If défendants wiU sufler any wrong, or if they are 
placed in a position where they cannot tum safely to either the right 
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or the left, they are themselves only to blâme. Neither the plaintifC 
nor the court can be blamed. (b) Justice Clifford, in U. S. v. Board of 
Sup'rs Johnson Oo., 6 Wall. 198, 18 L. Ed. 768, points ont the remedy. 
Let them plead the writ as a bar. The state courts in the future, as 
in the past, will recognize the défense. But, if the state court should 
not, then the fédéral courts will review the action of the state court, 
and give ail parties such protection to which they are entitled. I 
hâve assumed that plaintiff is the owner of ail the corporation stock. 
And he is. It is true that Egermayer pleads he bought the stock, 
some time prior to the levy by the marshal, — ail the stock, — and was 
in possession thereof at the time of both the levy and the sale. Sup- 
pose ail this is true. He further pleads that just prior to the sale he 
told plaintiff and ail others of his ownership and his rights. This is 
ail granted. Ail thèse are sham issues, or, rather, no issues at ail. 
He does not plead that at the time of the levy the stock had been 
transferred to him on the stock books of the company. It is conceded 
that, at the time the exécution writ was levied by the marshal upon 
the corporation stock in question, ail of said stock on the stock books 
stood in the name of défendant Burnell, the judgment debtor. The 
corporation in question is an lowa corporation, existing only by vir- 
tue of lowa statutes, and doing business in lowa. It is subject only 
to lowa laws. The transfer of its corporate stock is controlled only 
by lowa statutes. And whether its stock is subject to levy, the lowa 
statute controls. Therefore the lowa statute is to be alone consid- 
ered. And the construction of the lowa statute has been made by 
the lowa suprême court. This is an end of ail controversy. The 
lowa suprême court in the case of Screen Co. t. Stodghill, 103 lowa, 
437, 72 N. W. 669, has but recently decided that if upon the corpora- 
tion books stock stands in the name of the judgment debtor, it can 
be levied on and sold; and this in the face of the fact that the créditer 
has actual notice that the stock has been sold, and actual notice of 
the fact that the debtor does not own, but has sold, the stock. So I 
conclude no showing has been made against the plaintiff. Plaintiff 
owns ail the stock of the said company. He has the right to hâve ail 
said stock delivered to him, and hâve it in his possession. He has the 
right to hâve it ail transferred to him on the stock books of the com- 
pany. Ail this being denied to him, the writ of mandamus is the 
writ to enforce the foregoing. 

Can this court aid the plaintiff by a writ of mandamus? 

2. Of ail the foregoing I had no doubt at the time the case was 
argued orally. Can this court grant the writ of mandamus in this 
case? That this court has no power to issue the writ of mandamus 
excepting in an ancillary proceeding is too well settled to more than 
state. That this court is a court of limited jurisdiction is conceded 
by ail. But that this court has ail the powers of any trial court when 
jurisdiction once attaches is equally well known. When it does hâve 
jurisdiction, it has ail the powers of any court. With thèse things 
in view, what is the situation? In 1886 plaintiff obtained a judgment 
against the défendant in this court. The jurisdiction of this court in 
that case is not denied, is not disputed, and is conceded by ail. When 
did the jurisdiction end? Did the jurisdiction of this court end witb 
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tlie rendition of thé judgment? No one claims that. Did the juris- 
diction of this court end with the issuance of the writ of exécution? 
Did it end with the service of the writ, and the levy of the marshal, 
and the sale of the corporate stock? Kespondents so claim, and this 
is the question for détermination. The power of the court to render 
judgment is not questioned. But now I am asked to conclude that 
mère rights on paper are the rights given to plaintiiï; that shadows, 
rather than substance, are what was given to plaintiiï. I do not so 
believe. I suppose a court of equity would hâve jurisdiction to give 
plaintiff relief. But that does not aid us. I suppose a court of law 
could award plaintiff damages. But that is not the test. The ques- 
tion is, did the powers of this court end with the rendition of the judg- 
ment, the issuance of the writ of exécution, a levy thereunder, and a 
sale? Must plaintiff go to some other court for aid in this case? 
So respondents claim. And it is so claimed because it is conceded 
this court is of limited jurisdiction. It is so claimed because this 
court has no original jurisdiction in a case of mandamus. But the 
principles of both statutory and the common law require this court 
to issue ail writs for the enforcement of its judgments. The Revised 
Statutes of the United States (section 716) provide that this court 
"shall hâve power to issue ail writs not specifically provided for by 
statute, which may be necessary for the exercise of their respective 
jurisdictions, and agreeable to the usages and principles of law." 
That this court is authorized, as an ancillary proceeding to its original 
jurisdiction, to issue a writ of mandamus, has been by the suprême 
court held over and over again. But it is said this is usually done 
against counties and cities, against which there is no other remedy, 
because a gênerai exécution cannot issue against, nor a levy be made 
on, the property of such a corporation. But in Towa, at least, a gên- 
erai exécution can issue against a county or city, and its property can 
be sold at exécution sale. Code lowa 1897, § 3973. Of course, a 
court house, or city hall, or poor fann, or other property necessary 
to carry on the county or city government, cannot be levied on and 
sold. But other property of such a corporation is subject to levy and 
sale. But this court has power to issue its process to exécute its 
judgments. In the case of City of Memphis v. Brown, 97 U. S. 302, 
24 L. Ed. 924, Justice Strong said: 

"A mandamus to collect a tax for the payment of a Judgment, or a man- 
damus to pay a judgment, Is a process In exécution, and nobody has ever ques- 
tioned the pQwer of a court to control Its own final process." 

The sale in question of the corporation stock was not completed. 
The stock must be delivered, and the transfer made, before its comple- 
tion. This court is not only of limited jurisdiction, but cannot en- 
force its own decrees if this writ cannot issue. Its jurisdiction at- 
tached in th^ case in which judgment was rendered. Such jurisdic- 
tion is not éxhausted as long as anything remains to be done in, 
about, or concerning the judgment. "Process subséquent to judgment 
is as essential to judgment as is antécédent process, else judicial 
power would be incomplète, and entirely inadéquate for the purpose 
for which it was conf erred by the constitTition," said Justice Cliflord in 
U. S. V. Board of Sup'rs Johnson Co,, 6 Wall. 187, 18 L. Ed. 773. It 
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is to me not a logical argument to urge that the better way would be 
to turn the matter over to a court of equity or to a state court. It 
was said in the leading case upon this subject, — Commissioners v. 
Aspinwall, 24 How. 376, 16 L. Ed. 735: 

"No court having proper jurisdiction and process to compel the satisfaction 
ol its own judgment eau be justified in tuming its suitors over to another 
tribunal to obtain justice. A court of equity is only used when tlie law is 
inadéquate to enforce its own judgment or afCord the proper remedy." 

Wayman v. Southard, 10 Wheat. 1, 6 L. Ed. 253, is of like efEect. 

That the issuance of a mandamus to enforce a judgment and its 
satisfaction is only ancillary can be doubted by no one who reads the 
Aspinwall Case, and believes in it as an , authority. When plaintif!' 
bought the stock at public sale the défendant Burnell was entitled to 
hâve the price credited on the judgment. This bas been done. Plain- 
tiff was entitled to hâve the property he bought. This he bas not re- 
ceived. He is entitled to the stock, and to a title thereto. The biJl 
of sale by the marshal does not sufflce. He should hâve the posses- 
sion of the stock. He should hâve the légal title thereto, and the only 
légal title is the entry on the stock books. It was the duty of the 
marshal to give him ail this. But défendants hâve thwarted the 
marshal. The process of this court bas not fully served its purpose. 
It is ancillary to consummate it. The judgment debtor, Burnell, is 
a party to this proceeding. He is président of the corporation. 
Egermayer, the secretary of the corporation, is a party to this pro- 
ceeding. Hepretends to hâve some claim by purchase, or as security, 
to the stock. But any claim he had, regardless of any and ail notice 
plaintiff had, was wholly without merit as against an exécution writ 
against Burnell, and a levy on the stock, which, on the books, stood 
in the name of Burnell. There is no issue of fact to be heard. Ail 
the parties are before the court. Neither the writ of exécution nor 
the process of this court is exhausted. This proceeding is ail an- 
cillary to the former acquired jurisdiction of this court. At the 
hearing it was argued over and over again that in case of sale on 
exécution of real estate mandamus would not lie for possession. 
The common law did not allow that, and the lowa statute forbade it. 
But the lowa suprême court, by mandamus, compelled a railway cor- 
poration to construct a crossing for the use of the plaintiff. The 
same court, by a like writ, compelled an insurance company to make 
an assessment to pay a judgment. And the cases are many in num- 
ber by the state courts, by the fédéral circuit courts, and by the su- 
prême court, wherein mandamus was issued to compel offlcers of 
both municipal and business corporations to perform their duties. 
But, suppose the lowa statutes allowed no remedj' by mandamus? 
Suppose either afflrmatively, or by absence of an lowa statute, no 
such remedy existed? Then, would it be claimed no remedy exists? 
If such be the contention, then we would ail say in the language of 
the suprême court: 

"The constitution itself becomes a mocliery if the state législatures may at 
will annul the judgments of the fédéral courts, and the nation is deprlved 
of the means of enforcing its own laws by the instrumentalities of its own 
tribunala." 
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In my opinion, the judgment in this case should be as follows: 

(a) Ali the outstanding stock in the hands of Egermayer, or possibly 
by_him transferred, should be surrendered or canceled. 

(b) A like amount of stock, being ail the capital stock of said corpo- 
ration, should be issued to plaintiff, and the certiiicates of said stock 
actually delivered to plaintiff. 

(c) Said transfers of said stock should be made on the books of the 
said corporation. Such a judgment is accordingly ordered, and which 
judgment will proTide for the issuance of a writ of mandamus to com- 
pel obédience by said offlcers of said corporation to said judgment, 
and said writ will issue, and défendants wUl pay ail costs. 

The judgment will give défendants an exception and 60 days in 
which to file a bill of exceptions, if they désire one. 



UNITED STATES v. OLMSTED. 

(Circuit Court, S. D. lowa, C. D. December 2T, 1900.) 

No. 3,642, Law. 

Armt— Claim or Officbr for Pbivatb Property Lost— Keopbnino after 
AMjOwance and Patmbnt. 

Where the claim of an army offlcer agalnst the government for the 
value cf Personal property lost in the service, presented unfler Act March 
3, 1885 (23 Stat. 350), vrhlch provides that "any claim which shall be pre- 
sented and acted on under authority of this act shall be held as finally 
determined and shall never thereafter be reopened or consldered," was 
allowed by the audltor for the war department, and paid, the government 
cannot recover the amount bo paid from such officer upon a pétition show- 
Ing that the claim was subsequently revised by the comptroUer and dis- 
allowed because of the Insufficlency of the proofs, and that the auditor 
thereafter settle'd the claim, and charged the amount bacl: to the offlcer, 
there being no allégation of fraud or mistake, or that the claim was not 
in fa et one properly allowable under the statute; and especially where it 
is not shown that the oflîcer was advised of the action talien after the 
payment was made. 

Action al law by the United States to recover back the amount of 
a claim allowed and paid to défendant as an army ofQcer. On de- 
murrer to pétition. 

Lewis Miles, U. S. Atty. 
Milton Remley, for défendant. 

McPHEESON, District Judge. The pétition hereîn allèges that 
November 27, 1896, défendant was a captain in the regular army 
(cavalry), and he then had a claim pending against the government 
for $60, the value of a horse, which had died from flatulent colic at 
Ft. Eobinson, Neb., Febniaiy 7, 1896; that November 27, 1896, the 
auditor for the war department allowed the claina, and ordered it 
paid in the sum of $60; and that December 2, 1896, the claim was 
paid to the défendant by a warrant on the treasurer of the United 
States, which warrant the défendant cashed. The pétition further al- 
lèges that in May, 1897, the comptroller of the treasury revised said 
claim, and the amount thus allowed by the auditor was, by the comp- 
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troller, disallowed, and under siich niling by the colnptroller the 
auditor, at a still laler date, examined and settled said daim, and 
f ound there was due the government the sum paid as af oresaid and on 
account of said horse, viz. $60, and directed such sum to be charged 
against the défendant, Capt. Olmsted. The comptroller, it is alleged, 
revised said claim after it had been thus allowed by the auditor for 
the reason there was no intimation or attempt to show that thé death 
of defendant's horse was due to any exigency or necessity of the mili- 
tary service, nor was it in any way attributable to the service, and 
held that Capt. Olmtsted was not entitled to recover under the act of 
congress of March 3, 1885. To the end that the court might be fuUy 
advised, the United States attorjiey has annexed to the pétition, and 
makes the same as a part of the pétition, copies of ail three of said 
orders, viz. the one by the auditor allowing the claim, the one by the 
comptroller revising the claim, and the last one by the auditor char- 
ging Capt. Olmsted with said amount. Oapt. Olmsted declining to 
pay said charge, this action îs brought. 

To this pétition the défendant has demurred, and in substance re- 
cites that neither fraud nor mistake is charged; that the claim was 
passèd upon by the proper officer, and paid ; that, after the allowance 
and pajTuent of the claim, the comptroller had no authority to reopen 
the case; and there is no allégation that the horse did not die from 
the exigency of military service; and the action of the auditor, long 
after the said payment, in debiting defendant's account, was unau- 
thorized. The demurrer has been fully argued by counsel on both 
sides, and has been considered, and is sustained for the reasons which 
I will now give. The foregoing statement wouM admit of no argu- 
ment if it were a ca^e between défendant and an individual, firm, or 
corporation. No one can give a reason why an individual, firm, 
or corporation should recover on such a statement of facts. To 
charge no fraud, no mistake, no charge that the horse did not die 
while in and on account of such service, states no cause of action. 
AU that is said is, the auditor acted upon insufflcient évidence. Or, 
to state it in another way, it is said the évidence is subject to criti- 
cism, and the auditor ought not to hâve allowed or paid the claim; and 
that upon subséquent hearing by an appellate ofiicer after such allow- 
ance and payment a recovery should now be had. There is no claim 
made but that Capt. Olmsted in ail such proceedings acted as a high- 
minded and gentlemanly offlcer should act. His horse had died at a 
military fort, and he wanted its value, under the act of congress; 
and the claim was flled, and was allowed, and was paid. This is an 
end of ail controversy, unless it be by some statute. It should be 
kept in mind there is no claim that Capt. Olmsted was a party to the 
proceedings for revision by the comptroller or the last order by the 
auditor. I think it makes no différence, but the fact seems to be, by 
inference at least, the first Capt. Olmsted knew what was being done 
was when he was advised by the auditor that he had been charged 
with such amount. The act of March 3, 1885, under which défend- 
ant filed his claim, among other things provided that an officer can 
recover from the government the value of his private property "when 
such loss or destruction was without fault or négligence on the part 
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of the claîmant." That further provides "that apy claim wliicb shall 
be prese^téol and acted on under authority of this act shall be held 
as flnaflly ^(Stermined, and shall never thereafter be reopened or con- 
sidered." The. two clauses quoted hâve neyer been repealed. But 
the United States attorney relies upon the act of congress of July 
31, 1894, which is still in force. The provisions; of that statute, in 
so far as material, are as f oUows (section 6) : Tlie comptroUer shall 
direct, when the interests of the government require it, the auditor 
forthwith to audit and settle any particular account "vphich such 
auditor is authorized to audit and settle." But the auditor was not 
authorized tç settle the account in question, because that account 
was f orever placed at rest under the act of 1885. The statute pro- 
vides that the secretary of the treasùry may niake régulations fixing 
the time which shall expire before a warrant shall issue. Either no 
such régulations were ever made, or the time had expired before the 
warrant did issue, because it will be presumed the auditor acted regu- 
larly. The statute provides the auditor may suspend an account in 
order to obtain further évidence. But this was not resorted to. The 
statute provides that suspended items may be revised as in case of 
an original settlement. But I do not see what possible bearing that 
provision has. After the allowance and payment of the claim, I see 
no provision of this statute that controls the situation. The dé- 
marrer is sustained. 



UNITED STATES v. McGOURIN. 
(Circuit Court of Appeals, Fifth Circuit January 22, 1901.) 

No. 974. :.. 

1. United States Commibsioners— Fées— Eecoed Entries Made under Rule 

OF Court- 

A commissioner of a circuit court was an offlcer of such court, and sub- 
Ject to its rules prescribing his administrative duties, the manner of keep- 
ing his records, etc., and he is entitled to his statutory fées for making 
the entries in his docket In criminal cases required by such rules. 

2. Same— Suit for Pees— REvitw ci' Findings. 

The flndings of a district court in a suit against the United States, 
brought by a commissioner to recover fées, under Act March 3, 1887 (24 
Stat. 505), as to the correctness of the fées chargea, will be held eon- 
clusive on appeal, in the absence of clear and unequivocal proof of mlstake. 

& Same— FiLiNG Febs— Copy of Complaikt Attached to Warrant. 

Under the provision of Act March 3, 1893 (27 Stat. 609), requiring the 
officer or magistrate issulng a warrant to attach thereto a certifled copy 
of the complaint, and providing that upon the arrest of the acciised the 
return of the warrant, with the copy of the complaint attached, shall con- 
ter jurisdiction upon the offlcer before whom It is retumed, the warrant 
and the copy, together with the return thereon, constitute a single paper, 
to be flled as such by a commissioner before whom the return is made, 
and he has no authority to detach the copy, and charge a separate fee 
for filing the same. 

In Error to the District Court of the United States for the North- 
ern District of Florida. 
For opinion below, see 102 Fed. 553. 
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John Eagan and W. "W. Howe, for tbe United States. 
Buckler Chipley and Henry Bellinger, for défendant in error. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

McOORMICK, Circuit Jùdge, delivered tlie opinion of the court. 

This was an action brought by Thomas F. McGourin, the défend- 
ant in error, against the United States, the plaintiff in error, in the 
district court for the Northern district of Florida. The pétition 
avers as follows: 

"Your petitioner, who was up to the Ist day of July, 189T, a commissioner 
of the circuit court of the United States for the Northern district of Florida, 
residing at De Funialî, and who has been since said date, and is now, a United 
States commissioner for the Northern district of Florida, for this honorable 
court, and during ail of the period covered by dates in the bill of particulars 
hereto attached qualified and acting as such commissioner, and then and there 
residing as above set forth. That, in the course of the discharge of his duties 
as such commissioner, there became due to him from the United States, the 
défendant, fées which are more specifically enumerated in the bill of particu- 
lars hereto attached and made a part hereof. That, in accordance with law, 
at the end of the current quarter, with one exception enumerated in Schedule 
A, during which said fées were earned, he rendered an account of the same, 
supported by vouchers and items, to this honorable court, and forwarded the 
same to the United States district attorney for this district, who thereupon pre- 
sented the same, in open court, for îts approval, and, with exceptions herein- 
after enumerated, proved In open court, to the satisfaction of the court, by 
his oath, which was attached to said account, that the services therein charged 
had been actually and necessarily performed as therein stated, and this honor- 
able court, at eaeh and every time the said accounts were presented, caused 
to be made and entered of record an order approving each and every of the 
said items hereinafter enumerated (with the following exceptions), which 
appears of record in this honorable court. That, owing to certain rulings of 
the accounting officers, certain items for docliet entries, as set forth in 
Schedule A, were not presented during current quarter, but thereafter, the 
ruling of the treasury department having been changed, a supplemental ac- 
count was presented and approved as above set forth. That in the account 
rendered for the quarter ending September 30, 1895, upon recommendation 
and at the instigation of the United States district attorney, who then haâ 
possession of said accounts, and without notice to plaintiff, certain disallow- 
ances were made by this honorable court, which plaintiff avers was not a final 
adjudication of the said several items, but was solely an ex parte proceeding. 
And likewise in his account for the quarter ending December 31, 1890. a 
similar disallowance, upon analogous eircumstances, was made. Thereafter, 
in the course of business, the said accounts were forwarded and came to the 
offices of the varions accounting officers of the United States treasury, and the 
said items enumerated in the bill of particulars hereto attached were finally 
disallowed and rejected, and payment refused thereof, for the reasons and 
causes stated in the said bill of particulars." 

The bill of particulars embraces ten schedules, lettered "a" to "j," 
inclusive, with items under each schedule showing date and charac- 
ter of service, and fées charged, aggregating the sum of |397.7o. 
The United States appeared by the district attorney, and submitted 
a gênerai demurrer to the action, and speciiic grounds of demurrer 
to the pétition and its schedules and items as set forth in the orig- 
inal and amended bill of particulars. The case came on for trial 
on the 9th of June, 1900, upon which the court announced and de- 
creed "that the petitioner, T. P. McGourin, hâve judgment, and the 
same is hereby entered against the défendant, the United States, for 
106 F.— 19 
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the sum of three hundred and ninety-six and *'/ioo ($396.15) dol- 
lars, with intereet from the date hereof until paid, together with 
the sum of seventeen and "/loo (|17.75) dollars, costs incurred by 
the said petitioner, the United States having put in issue the right 
of the petitioner to recover anything in and by said suit, and that 
this record and judgment be certified according to law." 

Twelve spécifications of error are assigned, which, taken together, 
are substantially to the effect that the district court erred in allow- 
ing each one of the charges in the bill of particulars attached to the 
déclaration. The act of 16th of August, 1856, as brought forward 
in section 846 of the Eevised Statutes, provided that: 

"The accounts of * * • commissloners of the circuit court shall be ex- 
amined and certified by the district judges of the district for which they are 
appointed before they are presented to the accounting officers of the treasury 
department for settlement. They shall then be subject to revision upon their 
merits by said accounting officers, as in case of other public accounts." 

Section 1 of the act of February 22, 1875, to regulate fées and 
costs and for other purposes (18 Btat. 333), proTides that: 

"Before any blU of costs shall be passed by any judge or other offlcer, or 
any account payable out of the money of the United States shall be allowed 
by any offlcer of the treasury in favor of clerks, marshals, or district attor- 
neys, the party claiming such account shall render the same, with the vouc'hers 
and items thereof , to a United States circuit or district court, and in présence 
of the district attorney, or his sworn assistant, whose présence shall be noted 
on the record, prove in open court, to the satisfaction of the court, by his 
own oath or that of other persons having knowledge of the facts, to be at- 
tached to such account, that the services thereln chargea hâve been actually 
and necessarily performed as thereln stated, and that the disbursements 
charged hâve been duly paid in lawful money; and the court shall thereupon 
cause to be entered of record an order approving or disapproving the account, 
as may be according to law and just. United States commissloners shall for- 
ward thelr accounts, duly verlfled by oath, to the district attorneys of their 
respective districts, by whom they shall be submitted for approval in open 
court, and the court shall pass upon the same in the manner aforesaid. 
• * * Nothing contained in this act shall be deemed in any wise to dimin- 
Ish or affect the right of revision of the accounts to which this act applies by 
the accounting officers of the treasury, as exercised under the laws now in 
force." 

Keferring to the law just quoted, it is said in the opinion in U. 
S. T. Jones, 134 U. S. 488, 10 Sup. Ct. 615, 33 L. Ed. 1007: 

"The approval of a eommissioner's account by a circuit court of the United 
States under the act of February 22, 1875 (18 Stat. 333), is prima facie évidence 
of the con'eetness of the Items of that account, and. In the absence of clear 
and unequlvocal proof of a mistake on the part of the court, It should be 
conclusive." 

It is évident from the action of the accounting officers on the ac- 
counts of the défendant in error, as shown in this case, that, if the 
action of the court in approving those accounts was received as 
prima facie évidence of the correctness of the items thereof, it could 
not bave been accepted as entitled to that weight which required 
clear and unequivocal proof of a mistake on the part of the court 
to rebut its conclusive force. It may be that the fact that such 
judgments are not given conclusive force bas had a strong tendency, 
and a most natural one, to mark the proceedings in the présenta- 
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tion to tlie court of such accounts by the district attorney, and the 
action of the court thereon, as largely fonnal and ex parte, and to 
deprive them of that just weight which judgments rendered on an 
issue contradictorily presented should receive, and that this effect 
upon the court's proceedings in such matters has strongly and nat- 
urally reacted on the accounting oflQcers of the treasury, so that the 
présentation of the accounts to the court, and the approval thereof 
by the court, has in practice become only a condition précèdent to 
their présentation to the accounting ofQcers. Doubtless, it was to 
relieve in some measure embarrassments resulting from this condi- 
tion of things which prompted the provision in the act of March 3, 
1887 (24 Stat. 505), that the district courts should hâve jurisdiction 
to hear and détermine cases like the présent, where the amount in- 
volved is less than $1,000, to be "tried by the court without a jury," 
and requiring that the court trying the case "should cause a writ- 
ten opinion to be filed in the cause, setting forth the spécifie find- 
ings by the court of the facts therein, and the conclusions of the 
court upon ail questions of law involved in the case, and to render 
judgment thereon." Section 7, Act March 3, 1887 (24 Stat. 506). 

The provision of the statute just quoted was fully and carefuUy 
coniplied with by the district court in the trial of this case. The 
Schedule A mentioned in the bill of particulara embraces charges 
amounting to |213.45, being considerably more than half of the ag- 
gregate of ail the fées claimed in this suit. The first item of that 
schedule is entered thus: 

"Making necessary docket entries, in compliance with rules of court, In ail 
cases of a criminal nature prosecuted by the United States, in a regular com- 
missioner's docket kept by petitioner, from the Ist of April, 1895, to the Ist 
of January, 1896, 996 folios, at 15c., $149.40." 

In référence to the other six items, there is a note to this effect: 

"Items 2 to 7, inclusive, represent folios arbitrarily disallowed and deducted 
from the number of docket entry folios charged in the quarterly accounts for 
those periods, without any spécification as to the case or the number in any 
particular case, but represents the folios deducted from the total number 
charged for." 

In référence to this Schedule A, the spécial flnding by the district 
court, so far as necessary to recite the same, is: 

"As applicable to the items in Schedule A of the pétition of the sald plain- 
tiff, the court finds that under the rules of this court, and by the act of May 
28, 1896, commissioners of the circuit court of the United States, and their 
successors, the United States commissioners, were required to keep a docket 
of ail cases of a criminal nature coming before them according to law, for ac- 
tion by them, containing the date of the affldavit and issuance of warrant, 
the return, the date of trial, and other data in connection with the case; that, 
in compliance with law, the said petitioner entered in his docket varions 
entries subsequently charged for in his quarterly accounts, enumerating each 
entry as a folio relative to a spécifie and distinct step In the progress of any 
cause." 

And in the opinion filed it is said as follows: 

"Schedule A Ineludes charges for docket entries relative to the issue of pro- 
cess, return, date of taking, affldavit, date of hearlng, disposition of the causfi; 
etc., in compliance with the order made by this court on the 5th day of 
May, 1881, » • • whereby commissioners are required to keep such a 
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docket, In which shall be entered the time of takîng the afBdavlt, the Issuîng 
of process, the hearing, and orders relative to bail and discharge and binding 
over." 

There is in the record a mémorandum of agreement made by the 
district attorney and the attorneys for the défendant in error, which 
is, in part, as follows: 

"The testimony of witnesses being expressly walved by both parties, the 
foUowing stipulated facts are to be talven by the court as évidence in regard 
to the matters In controversy in this cause: ♦ * * item 1 of Sehedule A 
représenta charges for enterlng criminal causes in the petitioner's docket, up 
to and Including the 31st day of December, 1895, which charges were pre- 
sented in a supplemental account to the court and approved, no charge for 
docket entries having been theretofore made and presented for payment by 
the commissioner in any criminal caiises before him prior to said day. That 
ail other charges in said Sehedule A, and including item 1, represent a fee 
chargea for entries pursuant to rules of court. It is admitted, however, by 
the défendant that the method of making the entries was in compliance with 
the said rules of court in this respect; that the défendant, the United States, 
reserves the right to eontend that the manner of entry v^as excessive in the 
use of words and figures, and that the same should hâve been more condensed 
and concise; but défendant, the United States, admits that, upon a count of 
the actual number of words, the petitioner did not charge for a greater number 
of folios than the written and printed entries in his books would count, either 
estlmating such entry as separate or counting them consecutively." 

In the opinion in the case of IJ. S. v. Allred, 155 U. S. 585, 15 Sup. 
Ot. 231, 39 L. Ed. 273, in speaking of commissioners of the circuit 
court, the following language is used: 

"While their duties are thus prescribed by law, and while tïiey are to a cer- 
tain extent independent In their statutory and judicial action, there is no law 
providing how their duties shall be performed: and, so far as relates to their 
administrative action, we think they were Intended to be subject to the orders 
and directions of the court appointing them. As was said by this court in Grif- 
fin v. Thompson, 2 How. 244, 257, 11 L. Ed. 253: 'There is inhérent in every 
court a power to supervise the conduct of its offlcers, and the exécution of its 
judgments and process. Without this power courts would be whoUy impotent 
and useless.' While no express power is given over thèse ofHcers by statute, 
their relations to the court are such that some power of this kind must be im- 
plied. Though not strlctly officers of the court, they hâve always been consid- 
ered in the same light as masters in chancery and reglsters in bankruptcy, and 
subject to its supervision and control. What shall be the nature of the re- 
quirements in each partleular case must be left largely to the discrétion of the 
court. Certainly we cannot assume that the court will abuse its discrétion, 
ot will act otherwise than is deemed conducive to the publie good." 

We do not deem it necessary to take up the other nine schedules 
in détail. If the approval of a commissioner's account by a circuit 
court of the United States under the act of February 22, 1875, supra, 
is prima façie évidence of the correctness of the items of that ac- 
count, and in the absence of clear and unequivocal proof of a mis- 
take on the part of the court it should be conclusive, we feel justified 
in accepting the judgment of the district court in this case as con- 
clusive in référence to ail of the other schedules and items thereof, 
except the items of Sehedule E. They are as follows: 

"Item 1. Filing nine copies of complaints made before other commissioners, 
which had been attaehed and returned with warrants in criminal cases heard 
before petitioner from July 1 to September 30, 1895, at lOc, $.90. Item 2. 
Same services, under similar circumstances, from October 1 to December SI, 
1895, 5 copies, flied at lOc, $.50. Total Sehedule B, $1.40." 
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In the opinion of the district court the following appears: 

"Schedule E. The petitioner claims fées for filing copies of complaints made 
before other eommissioners who had issued warrants thereon with said copies 
attached, and which were returned before the petitioner to be heard. This 
copy of the original affldavlt is the foundation of the jurisdiction of a commis- 
sioner other than the one taking the affldavit. It is not properly a part of 
the warrant, but is merely attached to the warrant, in order to be Isept with 
the same and go into the hands of the proper commissioner, who should then 
flie the same, together with the return of the warrant, and proceed to dispose 
of the case. There Is no contention on the part of the government that a filing 
fee of 10 cents for each paper in a case is iiot proper, and the same has been 
invariably allowed." 

In our opinion, there is in ttis ruling of the district court mani- 
fest error. The language of the statute bearing on this subject is: 

"And the offlcer or magistrate issuing the warrant shall attach thereto a 
eertified copy of the complaint; and upon the arrest of the accused, the return 
of the warrant, with a copy of the complaint attached, shall confer jurisdic- 
tion upon such oflicer as fuUy as if the complaint had originally been made 
before him." 27 Stat. 609. 

It seems clear to us that not only is the officer or magistrate issu- 
ing the warrant required to attach thereto a eertified copy of the 
complaint, but that the warrant when executed is to be returned, 
with a copy of the complaint attached; that it is this return which 
confers the jurisdiction; that the offlcer executing it had no right 
to detach the one from the other, and the commissioner to whom 
it was returned had no right to detach the one from the other; and 
that the two parts, together with the return thereon, constitute one 
paper, to confer jurisdiction upon the oflicer or magistrate to whom 
the return was made, and there is not only no necessity, but no au- 
thority, for mailing a separate indorsement of the file mark on the 
différent parts of this légal document. 

The amount of this schedule is only $1.40. But the importance 
of the question, and its value in dollars and cents to the plaintiff 
in error, is well known to ail who are at ail conversant with the 
practice and proceedings in the United States courts where papers 
are required to be filed, and the person filing the same permitted and 
authorized to make a charge therefor against the government. This 
error of the court requires that the judgment be reversed to that 
estent, and amended or reformed so that it shall stand as a judg- 
ment for 1394.75 instead of for |396.15, with interest and costs, 
as adjudged in the district court. It is therefore ordered that the 
défendant in error hâve judgment against the United States for the 
sum of 1394.75, with interest from June 9, 1900, until paid, together 
with the sum of $17.75, costs in the district court. 
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UNITED STATES v. PULESTOX. 

(Circuit Court of Appeals, Fifth Circuit. January 22, 1901.) 

No. 872. 

1. United Statks Marshals— Suit for Fbbs— Review of Findings on Appeal. 

The flndings of a district court in a suit by a marstial against the 

United States to recover fées, brouglit under Act March 3, 1887 (24 Stat. 

505), as to tlie correctness of the fées chargea, will be held conclusive on 

appeal, in ttie absence of clear and unequivocal proof of mistalie. 

3. SAMB— MlLEAGE— CONSTUOCTION OF StATCTB. 

The provision of the sundry civil appropriation act of Marcb 3, 1893 
(27 Stat. 609), that "and hereafter no part of any money appropriated to 
pay any fées to the United States commissioners, marshals or elerlîs 
shall be used" in the payment of fées in internai revenue prosecutions. 
except in certain cases, and the following clause, requiring persons ar- 
rested to be taken before the nearest otHcer for hearing, and providing 
that "no mileage shall be allowed any officer violating the provisions 
hereof," was not merely a proviso restrieting payments from the appro- 
priation therein made, but was gênerai législation, furnishing rules for the 
government of the officers therein named until repealed; and a marshal 
who fails to take a prisoner before the nearest judicial officer for hearing 
violâtes its provisions, and is not entitled to mileage, notwithstanding the 
commissioner issuing the warrant has failed to comply with the require- 
ment of the act by attaching thereto a certified eopy of the complaint. 
The provision of the statute is absolute, and the courts are not authorized 
to ingraft exceptions upon It. 

In Errer to the District Court of the United States for the North- 
ern District of Florida. 

John Eagan and W. W. Howe, for the United States. 
Buckler Chipley and Henry Bellinger, for défendant in error. 

Before FARDEE, McOOIOMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge. This is a suit brought by the marshal of 
the Northern district of Florida to recover from the United States 
amounts disallowed by the treasury department for certain fées and 
expenses. The bill of particulars is made up of 14 schedules, embrac- 
ing 16.5 items, varying in amounts from 12 cents to $46.80. It is 
admitted "that ail accounts claimed in this suit hâve been included in 
the current accounts of the petitioner, which accounts were duly 
sworn to, and presented to the court, and approved thereby; ail of 
which appears by référence to the records of this court." The case 
appears to hâve been thoroughly and exhaustively tried before the 
district court, and the trial judge has examined and considered every 
item with apparently the greatest care and patience, and has given 
his décision upon each, supported by reason and argument; ail of 
which is found in the elaborate opinions printed in the transcript, and 
reported in 85 Fed. 570, and 88 Fed. 970 et seq. His judgment was 
rendered for the plaintiff in the sum of |594.80, with interest until 
paid, together with $31.15 costs incurred. 

In U. S. T. Jones, 134 U. S. 483, 10 Sup. Ct. 615, 33 L. Ed. 1007, it 
was held: 
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"The approval of a commissloner's account by a circuit court of the TJnited 
States is prima fade évidence of ils correctness, and, In the absence of clear 
and unequivocal proof of mistake on tlie part of the court, should be con- 
cluslve." 

If this be the rule on the ârst examination and approval, no less 
stringent rnle should be applied to the approval of the court after 
a contradietory examination and hearing, and, as we hâve carefully 
considered the case in this court, following with patience throngh- 
out the involved détails, and fully considering the law involved, 
and found no clear and unequivocal proof of mistake, we think we 
are fully warranted in agreeing with the trial judge in ail his allow- 
ances and conclusions, except as to items 11, 13, 15, 16, and 18 of 
Sehedule A, claiming in the aggregate $132.40 for mlleage in trans- 
porting prisoners arrested under commissloner's warrant to other 
than the nearest commissioner. 

The act making appropriations for sundry civil expenses of the 
government for the fiscal year 1894 and for other purposes, ap- 
proved March 3, 1893 (27 Stat. 609), contains the following: 

"For fées of TJnited States commissioners and justices of the peace aeting 
as United States commissioners, one hundred thousand dollars. And here- 
after no part of any money appropriated to pay any fées to the United 
States commissioners, marshals, or clerljs shall be used for any warrant Issued 
or arrest made, or other fées In prosecutions under the internai revenue laves, 
unless said fées hâve been taxed against and collected from the défendant, 
or unless the prosecution has been commenced upon a sworn complaint setting 
foTth the facts constituting the offense and alleging them to be w^ithin the 
Personal knowledge of the alliant, or upon a sworn complaint by a United 
States district attorney, coUector or deputy collector of internai revenue or 
revenue agent, setting forth the facts upon information and belief, and ap- 
proved either before or after such arrest by a circuit or district judge or the 
attorney of the United States in the district where the offense is alleged to 
hâve been committed or the Indictment is found: provided, it shall be the duty 
of the marshal, his deputy, or other offieer who may arrest a person charged 
with any crime or offense, to take the défendant before the commissioner or 
the nearest judicial offieer having jurisdietion under existing laws for a hear- 
ing, commitment or taking bail for trial, and the offieer or magistrate issuing 
the warrant shall attach thereto a certified copy of the complaint; and upon 
the arrest of the accused, the return of the warrant, with a copy of the com- 
plaint attached, shall confer jurisdietion upon such offlcer as fully as if the 
complaint had orlginally been made before him, and no mileage shall be al- 
lowed any offlcer vlolating the provisions hereof." 

Substantially the same provision was enacted in the act making 
appropriations for the sundry civil expenses of the government for 
the fiscal year ending June 30, 1895, and approved August 18, 1894 
(28 Stat. 416). We find no répétition of thèse provisions in any 
subséquent appropriation act. 

The question presented is whether this législation is gênerai, fur- 
nishing raies for the gênerai government of the clerks, commis- 
sioners, and marshals, or was particularly restricted to the expenses 
to be paid under the respective appropriation acts. One construc- 
tion gives only trivial effect to the enactment, and the other gives 
it full effect. 

The trial judge considers the language of the statute as a pro- 
riso, and quotes U. S. v. Ewing, 140 U, S. 148, 11 Sup. Ct. 743, 35 
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L. Ed. 388, where the question under considération was as to whether 
docket fées should be allowed, as follows: 

"In the case of Mlnis v. TJ. S., 15 Pet. 423, 10 L. Ed. 791, It Is said by Mr. 
Justice Story (page 445, 15 Pet., and page 799, 10 L. Ed.): 'It would be 
somewhat unusual to find ingrafted upon an act making spécial and temporary 
appropriations any provison wliich was to liave a gênerai and permanent ap- 
plication to ail future appropriations. Nor ought such an Intention on the 
part of the législature to be presumed, unless it is expressed In the most clear 
and positive terms, and where the language admits of no other reasonable 
interprétation. The office of a proviso, generally, is either to except sometliing 
from the enacting clause, or to qualify or restrain its generality, or to exclude 
some possible ground of misinterpretation of it, as extending to cases not in- 
tended by the législature to be brought into its purvlew. A gênerai rule, ap- 
plicable to aU future cases, would most naturally be expected to Und its proper 
place in some distinct and independent enactment.' ♦ * * In the case 
under considération, if the proviso had been simply that commissioners should 
not be entitled to any doclset fées, we should hâve had little doubt that it 
would be held as applying only to the $50,000 appropriated in the bill; but as 
the proviso contains a substantial re-enactment of the clause of the Revised 
Statutes (section 847), flxlng the fées for slmllar services, with the prohibition 
against docket fées tacked thereto as an amendment, we find it impossible to 
give effect to the whole proviso, without construing it as expressing the in- 
tention of congress to amend that clause of section 847." 

The trial judge relies very strongly upon this in kolding that the 
alleged proviso above referred to only applies to the money appro- 
priated in the particular act, and we recognize the force of the rea- 
soning, but we think the présent case must be distinguished. There 
can be no question of the power of congress to enact gênerai légis- 
lation as a rider upon the appropriations in appropriation bills. 
The practice has been too fréquent and long-continued to be now 
questioned, if it ever was questionable. As a conspicuous example, 
we need only refer to the législative, executive, and judicial appro- 
priation act of 1896 (chapter 252, 29 Stat. 140, 179, et seq.), where 
some 25 sections of gênerai législation are incorporated in the ap- 
propriation bill regulating United States clerks, district attorneys, 
marshals, deputy marshals, abolishing commissioners of United 
States circuit courts, providing for United States commissioners, 
regulating fées, and amending appropriation for relief of American 
seamen, etc. Wherever such législation occurs, the only question 
can be as to the législative intent. As to the matter inserted in 
the appropriation act of 1893 above quoted, it is, we think, a mis- 
nomer to call it a proviso. In the middle of the provision the word 
"provided" is used, but the word "and" would do just as well, if not 
better. The provision starts ont with the words "And hereafter," 
meaning from the time of the passage of the act, and to continue for 
an indeflnite period. It therefore went into force four months be- 
fore the moneys appropriated in the act were available. It provides 
that no part of any money appropriated to pay any fées to United 
States commissioners, marshals, or clerks shall be used, etc., ex- 
cept in certain contingencies. It therefore clearly applies to mon- 
eys appropriated by congress in other acts. When we corne to that 
part of the provision which particularly relates to the- matter in 
hand, we find that it provides rules for marshals and their deputies 
in serving warrants, and expressly provides with regard to the duty 
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of the commissioner in issuing a warrant as to its requisites. It 
provides for the jurisdiction of other commissioners than the one 
issuing the warrant, and, in short, has ail the marks of a gênerai 
rule or régulation, to be observed until congreas shall otherwise 
provide; considering which it seems highly improbable that con- 
gress intended ail this as a mère temporary expédient, applicable only 
to the appropriation for a single year, when ail the reasons exist, 
and will continue to exist, for making it a permanent régulation. 
See U. S. V. Ewing, 140 U. S. 149, 11 Sup. Ct. 743, 35 L. Ed. 388. 

For thèse and many other reasons that might be given, we are 
clearly of opinion that the législation was gênerai, and that, as the 
marshal herein claims for mileage fées in cases where the persons 
arrested under the commissioner's warrants were not carried before 
the nearest commissioner, his claim must be disallowed, under the 
concluding provision of the law in question, "and no mileage shall 
be allowed any ofQcer violating the provisions hereof." This pré- 
cise question was before the circuit court in Maine in Saunders v. 
U. S., 73 Fed. 782, and the view herein taben was foUowed; and 
again was before the United States circuit court of appeals, Eighth 
circuit, in U. S. v. Donahower, 29 C. C. A. 342, 85 Fed. 547. In 
this last case the court seems to hâve considered the législation as 
gênerai, but otherwise held as follows: 

"The circuit court flnds as a fact that In eaeh case included in this finding 
the warrant was not issued or made returnable before the circuit court com- 
ralssioner before whom it was returnable, by the connivanee, at the request, 
or with the knowledge of the petitioner, but came into his hands in the regu- 
lar course of the business of his ofBce, and was served and executed by him 
in obédience to its mandate; that it did not appear from the testimony that 
a certifled copy of the complaint upon which each of the warrants was based 
was attaehed to the warrants; that in each case the mileage charged was 
actually and necessarily traveled by the plaintiff; and the several items in- 
cluded in the finding, amounting to $188.70, were therefore allowed. We think 
the items of this aceount were properly allowed by the circuit court. The 
finding of fact shows that in none of the cases ineluded in the finding for 
which charges hâve been made was there attaehed to the warrant a certifled 
copy of the complaint, which, under this statute, would be necessary to confer 
Jurisdiction upon any nearer commissioner or magistrate before whom the 
marshal might take the person arrested. Without the certifled copy of the 
complaint attaehed to the warrant, a commissioner or magistrate nearer the 
place of arrest than the commissioner issuing the warrant would be without 
jurisdiction to hear the case. As stated by the circuit court: 'The marshal 
would bave to obey the warrant in its légal effect, and if no certifled copy 
of the complaint was attaehed, to give Jurisdiction to any other commissioner 
or magistrate, he would, the warrant so directing, be obligea to take the ar- 
rested person before the commissioner who issued the wanant.' " 

With the greatest respect for the court, we cannot agrée with the 
conclusion reached. The statute is so plain that it is the duty of 
the marshal or offlcer executing the warrant to take the person ar- 
rested before the nearest commissioner, and, in case of violation, 
that no mileage shall be allowed, that we cannot see our way clear 
to inject an exception in the statute. The statute requires that the 
commissioner shall attach a certifled copy of the complaint to the 
warrant, and we hâve held, in the case of U. S. v. McGourin (just 
decided) 106 Fed. 288, that when a copy is so attaehed to the war- 
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rant the same makes only one paper. The proper décision of that 
case did not require further déclaration on that Une, but a very 
strong argument can be adduced to show that under the statute no 
warrant issued by a commissioner is sufflcient to justify the mar- 
shal in making an arrest thereunder, unless it has attached thereto 
a certified copy of the complaint on which it is based. However this 
may be, under the law the certified copy is a proper and necessary 
part of the process, and certainly the mandate of the law as to where 
the return shall be made contrôla to the extent of determining the 
offlcer's right to claim mileage in executing the warrant. To hold 
otherwise would be to let the provisions of the law go for naught, 
because, although there may be no proof of any connivance between 
the marshal's deputies and the commissioner, it must not be for- 
gotten that, if the commissioner issues the warrant without the cer- 
tified copy of the complaint attached, it will resuit in bringing more 
grist to his mill, and more toll to him and to the marshal's depu- 
ties. In two of the items in question in this case, it is claimed that 
the district attorney directed the marshal to carry the prisoner oth- 
erwise than before the nearest commissioner. Of course, we can 
recognize no authority of the district attorney to make exceptions 
to the law. It is also urged, in some of thèse cases, that the resuit 
was a saYing of expense to the United States. We are clear that 
this considération cannot enter into the matter. Upon the whole 
case, we conclude that the judgment of the lower court should be 
amended by reducing the amount of recovery from $594.80 to $462.40, 
and as thus amended the decree should be afQrmed; and it is so 
ordered. 
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(Circuit Court, D. Oregon. January 16, 1901.) 

1. View bt Jury— Mill in Opération. 

In an action for injury to one employed in a sawmill as off-bearer at a 
saw, it is not error to permit a view by tlie jury of tlie place of tlie acci- 
dent while the mill is being operated in the usual manner; the question 
being -whether the saw carriage was started towards the saw before the 
hoolss were removed from the cant, and the opération of the mill not 
contributing anything to the détermination of thèse questions. 

a, Emplotmbnt in Mill — Btarting op Saw Carriage — Notice. 

There is no necessity of a signal being given to an off-bearer in a saw- 
mill of the startlng of the saw carriage, where It is uniformly started as 
soon as the hooks are removed from the cants, and the carriage has been 
so operated hundreds of tlmes during the few days he has worked at it. 

3. Injurt to Employé — Insti«ictions— Habithal Négligence. 

Instructions as to a fellow servant of plaintifC being an habitually care- 
less man, given on return of the jury for further Instructions, cannot be 
complained of on the ground that the word "habitually" had a tendency to 
Impress the jury that there must hâve been a constant répétition of négli- 
gent acts to make the master liable for his négligence, where the alléga- 
tion of the complaint was that he was habitually négligent, and the word 
was used in the same way in the gênerai instructions without objection, 
and was constantly used during the trial by the attomeys on both sides to 
describe what was claimed to be his négligent character. 
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4. Fellow Servaîits— Kegligent Chahactee— Notice to Masteh. 

A master cannot be chargea with knowledge of the négligent character 
of a feUow servant of the injured employé by évidence that flve years be- 
fore the accident a person had been injured through his négligence, and 
that on three other occasions during the flve years persons working with 
him had corne near being injured. 

E. B. Watson, E. Mendenhall, and John H. Mitchell, for plaintiff. 
Dolph, Mallory, Simon & Gearin, for défendant. 

BELLINGEE, District Judge. This is an action for damages for 
an injury alleged to bave been the resuit of the négligence of the 
défendant company, through one of its employés, in its lumber mill 
in this city. The accident occurred on the 26th day of February, 
1895. The plaintiff was employed in the defendant's mill in the 
capacity of off-bearer at what is called the "pony saw," operated by 
one KUey Kearick as sawyer. In this emplojTnent Kearick operated 
a steam derrick, by which cants, or logs sawed in convenient shape 
for that purpose, were lifted from the floor of the mill and put upon 
the saw carriage, where they were sawed into lumber. It was the 
off-bearer's business to detach the hooks attached to the derrick 
chain from the cants after they had been placed upon the carriage. 
On the occasion of the accident, the plaintiff being, as was claimed, 
in the act of performing this duty, Eearick, who was in charge of 
the pony saw, as stated, started the carriage forward while the 
plaintiff's right foot was upon it, so that his foot was carried for- 
ward against what is called a live roUer, near the bed of the car- 
riage, and caught and forced between such roUer and a projecting 
head block on the carriage bed, and thereby mangled so that ampu- 
tation became necessary. The plaintiff attributes the accident to 
the négligence of Eearick in starting the carriage forward without 
giving any signal or warning to the plaintiff that he was about to 
do so. It is alleged that Eearick was habitually careless and négli- 
gent in the performance of his duty as sawyer, of which négligent 
character the défendant knew, or ought to hâve known, and that the 
défendant is furthermore guilty of négligence in not giving proper 
instructions and providing suitable rules and régulations for the 
conduct of Eearick in the discharge of his duty, and for not exer- 
cising reasonable diligence and care in inquiring into and super- 
vising and controlling his conduct as such sawyer in its eraployment. 
The case was tried before a jury, and a verdict retumed for the de- 
fendant, whereupon plaintiff files a motion for a new trial upon the 
grounds hereinafter stated. 

The flrst ground of the motion for a new trial is the order of the 
court permitting a view by the jury of the place where the accident 
occurred, while the mill was being operated in the usual manner. 
It is claimed that this view while the mill was in opération enabled 
the jury to form conclusions as to whelher it was reasonably neces- 
sary for the head sawyer to look out for the plaintiff, or to give him 
notice or warning before starting the carriage, or whether the re- 
moval of the hooks from the cants was the signal for the sawyer 
to start the carriage, etc. It is argued that the jury cannot disre- 
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gard what they hâve seen with their own eyes upon the view by the 
permission of the court, that the view was simply for the purpose 
of enabling them to understand and apply the testimony, and that 
they are not allowed to corne into possession of facts during such 
view which are liable to influence the conclusions reached by them 
in the case. A number of cases are cited in support of the conten- 
tion made by the plaintiff. It has been held error to permit the jury 
to view the premises where a collision occurred between a delivery 
wagon and a locomotive on a railroad track, and to observe from 
différent points the running of an engine over the tracli while sit- 
ting in a wagon of the same height as that driven by the plaintiiï. 
In another case, for damages to a dwelling house from the alleged 
négligent opération of an electric plant, the sheriff in charge of the 
jury during the view directed the employé of the défendant in charge 
of the Works to put on steam with certain force, so as to give to the 
jury a practical exhibition of the opération of the works, and this 
was done. On appeal the judgment was reversed, the appellate court 
saying: 

"The exhibition of the manner of conductlng this plant suggested by the 
sheriff, while the jury were viewing the premises, was in the nature of évi- 
dence subrbitted to them hi the absence of appellant and her counsel, and 
might hâve been highly prejudicial, as it was possible for the employés of ap- 
pellee, at this suggestion of the sheriff, to hâve given only a modifled exhibi- 
tion of the manner of operating the plant, and thus to hâve Improperly In- 
fluenced them." 

Thèse cases, and the principle upon which they are decided, are 
not applicable to the case on trial. They are cases against experi- 
ments conducted in the présence of the jury for the purpose of illus- 
trating facts décisive of, or having hnportant bearing upon, the cases 
on trial. In this case there was nothing in the nature of an experi- 
ment, nor did the opération of the mill in its usual way hâve that 
effect. The mill was operated, so far as appears, as it is ordinarily 
operated, except for the fact that Eiley Rearick, whose négligence it 
is alleged was the cause of the plaintiff's injury, was not in charge 
of the opération of the saw at the time of the view. In the case last 
referred to the sheriff ordered the operator to put on steam with 
certain force, for the purpose of giving a practical exhibition of the 
opération of the works; and, moreover, neither the plaintiff nor her 
counsel was présent, — a fact to which the court gives importance 
in its opinion. Moreover, the charge of négligence in this case is in 
no way related to the manner in which the mill was being operated. 
It is simply a question of notice; the négligence being in the alleged 
fact that it was the duty of the head sawj^er to give notice before 
starting the saw carriage, and that in failing to give this notice he 
was négligent, and, being habitually a careless man, the company 
is responsible for this négligence, and is furthermore responsible ii? 
having failed to promulgate rules and régulations to govern the con- 
duct of said Rearick in the discharge of his duty, and in failing to 
inquire into and to supervise and control his conduct. The testi- 
mony as to Rearick's négligence causing the injury is that of the 
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plaîntifif, which is summarized by his attorney, in his bill of excep- 
tions on a former trial, as follows: 

"That on the 25th day of February, 1895, he (Olsen) went to work as second 
off-bearer at pony saw, — Rearick, sawyer, — by Handier's directions. That 
part of the afternoon of the 25th, worked as head off-bearer at pony saw. 
That on morning of February 26th, about 9 a. m., a large cant, 32 feet long, 16 
Inches thick, and 3% feet wide, was to be taken from the floor and placed 
on the pony carriage. Olsen, as second off-bearer, put hooks upon the cant, 
and It was lifted by the derrick; Rearick, sawyer, in charge of derrick. Head 
off-bearer and Olsen pushed cant around to its place. That it required to be 
tumed, but he (Olsen) did not understand the signais made by the sawyer, 
and the head off-bearer explained what was needed. The cant was turned and 
placed on the carriage. That the hooks were tight in the timber, and he 
(Olsen) was obliged to place his foot on the edge of the carriage to get purchase 
so that he could pull down derrick chain so as to loose the hooks. 'That was 
the only place that I could hâve stood.' That while he was standing with 
one foot on the side of the pony carriage, and the other off the floor to balance 
his body, the sawyer, Rearick, started the carriage forward, and his foot, which 
■was on the edge of the carriage, was caught between the projecting end of the 
head block and the live roller and was erushed." 

The fact that the jury saw the mill in opération could not affect 
the question of négligence alleged in the complaint, or the acts of 
négligence testified to by the plaintifl. If any view serves to illus- 
trate bow the accident happened, the fact of the machinery being 
in opération would only be an additional aid in that resuit. The mill 
in opération contributes nothing to the question of notice by Rearick 
that the carriage was about to start, nor to the question whether on 
this particular occasion the hooks were removed from the cant before 
the carriage started. If the carriage was started before the hooks 
were removed, then Eeariek was guilty of négligence. The answer 
admits that it was his duty not to start the carriage until the hooks 
were clear of the cant. Didhedoso? And, if not, was the carriage 
started while the plaintifl appeared to be in a position of danger, 
and generally did Rearick exercise reasonable care for plaintiff's 
safety in starting the carriage? Thèse are vital questions of fact 
in the case, and the opération of the mill does not contribute anything 
to the détermination of thèse questions, or any of them. The jury 
can no more form an idea in respect to them with the mill in opéra- 
tion than without it, and so the minds of the jury could not in any 
way hâve been influenced in the décision of the question of négli- 
gence by what they saw in the opération of the mill. The same is 
true as to any question there may be of plaintiff's own négligence. 
Unless the conditions as they existed at the time of the accident are 
reproduced, the mère opération of the mill would make no différence. 
It is not claimed that any attempt was made to reproduce the condi- 
tions of the accident. The plaintiff's testimony shows that thèse 
were spécial, if not exceptional. The cant handled at the time of the 
accident was 16 inches by 3| feet in width, and about 32 feet long, 
with a slope on one of its edges. I quote from the plaintiff's testi- 
mony on the former trial, that given on the last trial not having been 
transcribed: 

"This sloping edge is Uke hère. [Indicatlng.] This Is about the shape of 
the hooks, too, — klnd of rounding shape; and it hooks in at this square side, 
:ind lays along the beveled edge, rounding; and on the other side it cornes 
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in hère and hooks on this upper corner, and goes in towards thls wood quite 
a ways. To the best of my judgment, I could not get It off by the usual way, 
doing It witli small cants, as we did by thèse four-incb cants. And I put my 
foot up on the carriage bed, because the edge of the blocks project above the 
carriage bed about six inches, and outwards, so it projects over the rollers 
about half an inch or so. That Is my recollection, as I hâve seen it. 1 stepped 
up hère, and on this carriage bed, without thinldng, of course, that there was 
any danger. I got my hand up on the chain about two feet, and was going 
to pull this slack, and use the other one on the far-o£E hook; that is, this hook 
on this side. We will say this is the way the setter is sitting, and this is the 
baek of the head blocks. This is where the saw will be. This side, the near- 
est hook, as I say, would come off the qulekest, and I was going to grab that 
and get it off, and the whole thing would be loose from the cant; and as I 
was in that position, pulling on the chain, to get hold of that hook, Mr. 
Kearick started the carriage, and I was caught between the head blocks and 
the live rollers." 

The plaintiff says that he "could not get it off" (the hooks off) 
"by the usual way," as with small cants, "and" he put his foot up 
on the carriage bed. The question whether this was négligence on 
his part — and there is nothing else to which négligence can be im- 
puted — dépends upon the reasonableness of his conduct in departing 
from the "usual method," and this dépends upon the spécial condi- 
tions as described by the witness. If it appeared that thèse condi- 
tions, which were out of the usual way. had been reproduced at the. 
time of the view, the objection now made would hâve force; but that 
does not appear, and there can be no presumptions of fact against a 
verdict. 

There was some testimony to the effect that Eearick was in the 
habit of starting the derrick machinery with a jerk, so that the hooks 
would be torn loose from the cants, causing them to fall or turn orer ; 
and it was contended that it was practicable to start the derrick ma- 
chinery slowly, by gradually bringing the two mechanisms in contact, 
— that of the mill in opération and that of the derrick, — as will be 
explained hereafter. This testimony, it will be seen, has no référ- 
ence to the accident in question, but relates to the alleged négligent 
habits of Eearick. A view of the mill in opération would throw no 
light on this contention unless the derrick machinery was in fact 
operated slowly, and this would not be to the préjudice of the plain- 
tiff, but the reverse. What is said of this testimony in considering 
the third ground of plaintiff's motion makes it çlear, if there was 
doubt otherwise, that the opération of the mill could hâve afforded the 
jury no information as to the matter to which the testimony relates. 
The circuit court of appeals, in reviewing this question on an appeal 
from a judgment on a former trial of this case (100 Fed. 388), says: 

"We are not prepared to say that a view of a scène of an occurrence may 
not include machinery in opération. To permit the opération of the machinery, 
however, by the persons whose care or skill or duty is In question, Is seriously 
disputable." 

In a case like this I am of the opinion that it is whoUy immaterial, 
for the reasons already suggested, whether the person whose négli- 
gence is alleged to hâve occasioned the injury opérâtes the mill at 
the time of the view or not. Nevertheless, out of déférence to the 
suggestion made in this opinion, Rearick was not permitted to oper- 
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ate the pony saw in question while tlie view took place. Under no 
circumstances should I feel warranted, upon a second trial, in de- 
parting from the course pursued in the former trial, where that course 
had been a ground of objection on appeal, and in respect to which this 
court, if not sustained, had at least not been overruled nor criticised. 
The second ground upon which the motion for a new trial is based 
is the refusai by the court to give plaintiff's instructions as to the 
question of notice by Rearick to the plaintiS that the carriage was 
about to start, and the giving by the court of the foUowing instruc- 
tion: 

"Somethlng has been sald as to the duty of the company to provide raies 
and régulations. There îs no testimony proper for your considération tending 
to show that in this particular case there was any duty devolred upon the mill 
Company to provide raies and régulations as to how that saw should be 
started. The question of négligence In starting this saw, broadly, is submitted 
to you for your judgment as reasonable men. It is claimed that the nature of 
that employment Is such that the employés were bound to take notice that 
when the cant was upon the carriage and the hooks were loosened the car- 
riage was to start, and that the employés had notice of that from the manner 
in which the mill was heing operated; that the mill was operated continu- 
ously in that way, from month to month and from year to year, and for at 
least two or three days' time durlng which this plaintifC operated there as 
second ofif-bearer; that he knew and saw that that was the way the mill was 
operated, — when the cant was on the carriage and the hooks were loosened 
the carriage started. There Is nothing that justifies the claim that the mill 
Company ought to hâve had raies; that they ought to hâve had some bell or 
signal, or method of notifylng the party that the carriage was going to start, 
independently of the practlce and of what was reasonable, — what a reason- 
ably prudent man would hâve supposed, and what the course of business war- 
ranted him in knowing, was the way In which the mill was operated. The 
duty was enjoined upon Elley Rearick, not by rules, — that makes no différ- 
ence, — but the duty was enjoined upon him by law, to he careful. The mill 
Company could not hâve made that duty any stronger than the law makes it. 
The law devolves upon him the duty to exercise reasonable care in his con- 
duct in the opération of that saw, and what is reasonable care is a question 
for your détermination. The law also enjoined upon the plaintiff himself the 
exercise of reasonable care. He was not to trust whoUy to Riley Rearick. 
He must look out for himself. It was a hazafdous employment he engaged 
upon, and he must exercise reasonable care himself, and the law enjoined that 
duty upon him. The law enjoined upon each of thèse parties the duty to he 
careful in their respective employments; each to look ont for himself and 
each to look out for his co-employés as far as circumstances would permit, — as 
far as it could be reasonably expected of them under the circumstances; 
and, if the company had enjoined that duty by raies, it would hâve made the 
duty no more obligatory than the law makes it. It would not hâve strength- 
ened the obligation which the law Imposed upon thèse parties in that respect. 
So, then, gentlemen, if Riley Rearick was a careless man, and if the company 
knew that he was a careless man, elther from gênerai réputation or from 
notice of spécifie aets of earelessness comlng to it, and If, being so care- 
less, Hiley Rearick was careless at the time of this accident, and the plaintifiC 
himself was not careless at the time of the accident, — was in the exercise of 
due care, — if you find ail thèse things concurring, then you may find a verdict 
for the plaintifC, and it wlU be your duty to do so. Otherwise, your verdict ' 
should be for the défendant." 

This instruction was given upon the former trial, and was made 
one of the grounds of exception upon which the appeal to the circuit 
court of appeals was based. The court further instructed the jury on 
this trial that there is nothing in the case tending to show that it was 
Kearick's duty to give particular notice that the carriage was about 
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to start. Wtat was required of him was to exercise due care in 
starting the carriage, for the safety of his fellow employés, and to 
see that the hooks were free from the cant, and not to start the car- 
nage if ajoy of his fellow servants appeared to be in a position of 
danger. Thèse instructions fully state the duty of Eearick in this 
behalf. As held on the former trial, there is nothing in the case to 
warrant the contention that the company ought to hâve provided 
rules and régulations prescribing a duty that the law devolved upon 
Bearick; nor was there anything in the case requiring any particular 
notice that the carriage was about to start. The question was fully 
covered, in my opinion, by the décision of the circuit court of appeals. 
In its opinion the court says: 

"The contention that the défendant should hâve dlrected Eearick as sawyer, 
by rules and régulations, to observe care to the plaintiff as ofC-bearer, cannot 
be sustained. To observe such care was essentially Reariek's duty, assumed 
in and by his employment. The business was not complex. There was no 
évidence that it was customary in sawmills to direct employés by spécial rules, 
and It could not be so held as a matter of law, or submitted to the jury to dé- 
cide wlthout évidence." 

The ordinary method in which the work was carried on, and that 
necessarily employed in work of this kind, was ail the notice that the 
plaintiff was entitled to, or that was practicable under the circum- 
stances. The character of the work advised the plaintifE that as soon 
as the hooks were removed from the cant the carriage would start. 
It is true, be had worked in this position a very short space of time; 
but in that time the opération of placing cants upon the carriage, and 
of moving the carriage to the saw thereafter, had been performed 
many hundreds of times. No notice could hâve better advised him of 
the fact that the carriage would start as soon as the hooks were re- 
moved than his own expérience hundreds of times repeated. 

The next and third ground of the motion is the giving by the court 
of the f ollowing instruction : 

"Yon hâve heard the testimony of the défendants vrith référence to the way 
this chaIn opérâtes. The chain revolves on a spool, — so the défendants say, — 
and that spool is only four Inches in diameter. They say that it is not oper- 
ated by Independent machinery, but is operated by the mill machinery, which 
Is going ail the time, and that this machinery (this spool or machinery that 
opérâtes the cant hooks) is started by bringing in contact the two frictions, — 
the friction of the mill machinery and that of the derrick machinery. Now, it 
seems to me that this is a matter about which there ought to be no question. 
It Involves a principle in mechanics that ought to be easily determined, and 
as to which there has been no conflict in the testimony. The wltnesses for 
the défendant say thèse hooks are started just so rapidly, neither faster nor 
slower, and that there is no jerking of the lever that will aflfect their motion; 
that the machinery is going constantly at a regular rate of speed, and when 
thèse two frictions are brought together the hooks start If so, then it seems 
to me that tbis testimony which charges Eearick with négligence in starting 
the hooks so rapidly is not entitled to much considération. However, that is 
a question, gentlemen, for yon, as ail questions of fact are in this case. You 
yourselves must détermine what the testimony is, and must détermine the ef- 
fect to be given to that testimony." 

The instruction did not undertake to prejudge the question to 
which it refers, and it does not purport to do so, and was not so under- 
stood by plaintiff's attomeys at the time. It does not undertake to 
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do more than state what the contention is, and to state what the 
defendant's claims are with respect to the particular matter. After 
Btating thèse contentions, the court says: 

"If so, then it seems to me that this testimony which charges Eearlck wlth 
négligence In starting the hooks so rapidly Is not entltled to much considéra- 
tion. However, that is a question, gentlemen, for you," etc. 

At the conclusion of the instructions the following coUoquy took 
place between the court and plaintiflf's attorneys, which is suificient 
to remove ail doubts as to what was intended, or understood by the 
jury, if there could possibly be any doubt from the language of the 
instruction itself: 

"Jndge Watson: With référence to the sudden starting of the derrick, — 
that the évidence was to the effect that by thèse two frictions It conld be 
started slow or fast, but it would make the shaft hot It would run for a 
minute or so: We do not thlnk that the évidence tended to show that Kear- 
Ick could not start it slow or put it on full if he wished to. We think that 
was within his power. But the explanation was, as I understand it, that it 
could not be done fast, because if it were it would set the shaft on fire, or 
beat it. If it ran for a minute, or something of that kind. So I think it would 
be in his power to do it. Mr. Mallory: He said he could not do It because 
the resuit would be to set the mill on fire. Judge Watson: He had physical 
power to do it. Court: I bave in that respect merely undertaken to explain 
to you the contention that is made In that bebalf. I wiU leave It to your 
détermination what the fact is, — as to whether it could be started in that way, 
and as to whether it in fact was, and as to whether thèse several acts were 
acts of négligence on Rearick's part" 

But, aside from this, I am convinced that it would hâve been en- 
tirely proper for the court to instruct the jury to disregard the testi- 
mony with référence to the sudden jerking of the hooks attached to 
the derrick lever. It is beyond question, from the uncontradicted 
testimony in the case and from the knowledge which is derived from 
common observation, that the two frictions in question could be 
brought together only in one way; that they could not be gradually 
brought together so as to produce any other eiïect than that which 
causes the machinery to start at once upon the movement of the 
lever operating the derrick mechanism. In other words, there could 
be no friction between thèse two parts that would not involve the 
génération of such beat as would at once set them on fire. 

The fourth and last ground of the motion for a new trial is based 
upon what took place upon the return of the jury to the court room 
for further instructions. This proceeding, as shown by the report- 
er's notes, is as follows: 

"The jury then went ont to deliberate as to their verdict, and in the after- 
noon came in for further instructions. Mr. Clark: We should like some in- 
structions as to the liabllity of the défendant, in so far as Mr. Rearick being 
a habitually incompétent or a careless man, we are unable to agrée on that 
particular subject. Court: Do you want to know what the responsibility of 
the défendant is, provided Eearick is a careless man? Mr. Clark: Tes, your 
honor. Court: Providing the jury should find he was a careless man, — 
habitually careless? Mr. Clark: Yes, sir. Court: And provided you should 
flnd that this accident was the resuit of his négligence? Mr. Clark: Yes, sir. 
Court: If you flnd, first, that this accident Is the resuit of his négligence; sec- 
ond, if you find that he is a habitually careless man; third, if you find that 
The défendant knew that he was a habitually careless man, or ought to hâve 
106 F.— 20 
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known It under the circumstances, — thèse three thlngs concurrlng, then your 
verdict should be for the plaintlff. Otherwlse, It should be for the défendant 
Is that satisfactoryî Does that answer the question? Mr. Clark: I think so." 

It is argued witii very great earnestness that the court ought not 
to hâve used the word "habitually" in describing the carelessness of 
Eearick which would suflQce to make the company liable; that the 
words "habituai" aud "habitually" had a tendency to convey to the 
minds of the jury the idea that there must be a constant répétition 
of négligent acts on the part of Kearick in order to make a case 
against the défendant. This word was used in this instruction to 
the jury precisely as it was used in the gênerai instructions given in 
the présence of plaintiiï and his attorneys without objection or criti- 
cism on their part. That word had been constantly used during the 
trial by the attorneys on both sides to describe what was claimed to 
be Kearick's négligent character. It was used by the court in the 
principal instructions, and in this particular instruction, in the sensé 
in which it had been used and understood throughout the trial, — ^to 
distinguish the négligence complained of from a single act of négli- 
gence, or from what may be termed the "casual" négligence of Rear- 
ick, — and must hâve been so understood by the jury. The alléga- 
tion of the complaint is that: 

"Rearick was at and during ail sald times unsklUful In and Incompétent for 
the duties and requirements of his sald employaient, and was habitually 
careless and négligent In the performance thereof, and défendant then and 
there and during ail said times had fuU notice and knowledge of the same." 

It was in this sensé that the court used the word "habitually," — 
the sensé in which it is used in the complaint, and in which it was 
used in the instructions given in the présence of the plaintiff and 
his attorneys, in which the court said: 

"The ground of recovery in this case is that the défendant corporation Itself 
was négligent, and this négligence It is sought to make out by provlng that 
Riley Eearick was habitually négligent, and, belng so habitually négligent, was 
négligent on this occasion, and that his négligence on this occasion caused this 
Injury, and that the défendant company had notice of his négligent character, 
his négligent habits, and that is what is necessary to charge the défendant." 

If the plaintifl's attorneys supposed that this use of the word 
"habitually" in the instruction would mislead the jury, they should 
hâve called attention to the fact at the time, thus giving the court 
an opportunity to relieve the minds of the jury of any such impression 
as it is now argued they may hâve derived from the use that was made 
of this word; and the court would hâve been put upon its guard 
when it came to answering the spécifie question put by the jury on 
their return to the court room. Instead of this, however, attorneys 
for the plaintifE, in effect, approved the instructions, although except- 
ing to them in order to "save the point," as will appear from what 
took place at the conclusion of the instructions to the jury: 

"Mr. Mitchell: Do we take exceptions after the jury retires? Court: Tha 
circuit court of appeals requlres them to be taken while the jury Is hère. I 
suppose you want exceptions to those instructions which you requested that 
I hâve not given? Judge Watson: And to each one of those that were given. 
I think they are substantially correct, but we would like to save the point." 
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But it is impossible that there could hâve been any such misap- 
prehension as is suggested, under the circumstances of the case. In 
tLe principal instructions given, the jury were told that there was évi- 
dence proper for their considération as tending to show that Kearick 
was a négligent man; and that évidence was pointed out to the 
jury, and brieây recapitulated, accompanied by this statement in 
conclusion : 

"Thèse are the several Incidents and accidents, If you may term them such, 
relied upon by the plalntlff as showlng that Rearlck was habitually carelesis 
and négligent" 

So that if this testimony proved anything, under the instructions 
given, it proved a négligent habit on the part of Rearick; and, if it 
was not suflficient to prove that, it was not suificient to prove anything 
material in the case. 

But, independently of ail thèse considérations, the motion for a 
new trial must be denied upon the further ground that there was 
not évidence in the case sufiicient to sustain a verdict. Assuming 
that there was évidence sufflcient to go to the jury upon the question 
of Rearick's négligence at the time of the accident, and assuming 
that there was sufficient évidence to establish a négligent character 
or habit for Eearick, as contended for by the plaintiff, yet the évi- 
dence to charge the défendant with knowledge of this négligent char- 
acter was whoUy insufificient. The évidence of négligent acts was 
conflned to four instances, only one of which resulted seriously. 
That occurred in 1890, more than flve years before the accident in 
question occurred. The circumstances as detailed do not make it 
clear that Eearick was négligent on that occasion. The injured 
party, a man named Thompson, whose leg was broken by the acci- 
dent, gave this account of how it occurred: 

"He [Beaxickl laid the cant down on the roUer and gave me a sign to 
itnhook the hooks, and he turned the lever of the pony carnage. At the same 
tlme I unhooked the hooks he turned the lever, and one of the cants turned 
over on the pony carnage, and the other cant came down on me. He did 
not glve me a show to get out of the road there." 

It seems that there was a pile of lumber behind Thompson, which 
prevented him from getting out of the way of the cant when it 
accidentally turned over on the carriage. Whether this was a nég- 
ligent act on the part of Eearick or not is wholly immaterial. It was 
the only accident, so far as the testimony goes, of which the Com- 
pany had notice; and in fact it was the only accident testifled to on 
the trial. None of the other so-called accidents were of such a char- 
acter as would justify a presumption of knowledge on the part of the 
Company. One of them was a case where the witness claimed that 
Eearick had not given him time to put the hooks properly on the cant, 
with the resuit that the cant turned over toward him, and he (the 
witness) jumped on top of it. It nearly caught his legs. That was 
ail there was of this aUeged accident. Another case was that of an 
employé who was about to step on the carriage, when Eearick started 
the carriage, and his foot came down behind the carriage, instead of 
on it, into a hole in the mill floor, without injury; the hole being a 
shallow one, as appears. In another case the hooks were jerked 
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loose from the cant, so it was claimed, and caught in and tore one of 
the employés' breeches. None of thèse occurrences, if they deserve 
to be called accidents, would likely be talked about where the Com- 
pany would hear of them; and there is no évidence that the Com- 
pany did hear of them. But thèse so-called accidents, excepting in 
the case of Thompson, were not accidents at ail, in any proper sensé 
of the Word. In view of the character of the work and of the time 
under considération, it would hâve been, in my opinion, a very great 
injustice to Eearick to hâve concluded from thèse happenings that 
he was a careless man. To hâve discharged him on such grounds 
would not hâve been the act of a reasonable employer, but it would 
hâve been an unreasonable act, without common sensé and justice. 
There is the testimony of one other witness that was offered to 
prove that Eearick had the réputation of a careless man. That 
witness is B. Versteeg. He appeared for the first time on the last 
trial. His father at one time was a member of the défendant Com- 
pany, and through this interest the witness was a director in the 
Company about the time that plaintiff was injured. He bas a griev- 
ance growing ont of business troubles with the défendant. He testi- 
fles, in effect, that along during the years 1894 and 1895 Rearick 
had the réputation of being a careless man, and that this réputation 
grew out of the fact that there had been men injured at the mill; 
that there had been others injured besides Thompson; that it was 
reported that there had been différent parties hurt on account of 
Rearick. The witness, on cross-examination, admitted that he did 
not mention this bad repute of Eearick to any of his associâtes in 
the defendant's board of directors. The testimony of the varions 
employés in defendant's mill who testifled for plaintifE covered very 
fully a period of five years preceding thé flrst trial of this cause in 
the State court in October, 1895. And, as already stated, this testi- 
mony does not show that any one was hurt, with the exception of 
Thompson, during that period. Thompson himself worked there two 
and a half or three years. It is very clear that the reported injuries 
to différent persons upon which Versteeg bases a bad réputation for 
Rearick were without foundation. There could be no réputation for 
careless habits upon sueh a basis. What this witness heard, if he 
heard anything of accidents aside from that to Thompson, must hâve 
been some gossip about Harrison having stumbled and stepped be- 
hind the saw carriage into a hole in the mill floor, or of Carlsen hav- 
ing jumped on top of a cant when it accidentally roUed over, and of 
probably one other not dissimilar occurrence, or of the accident to 
Wilson, by which his breeches were torn. There was nothing more, 
so far as appears; and, if there had been anything more, thèse wit- 
nesses — one or more of them — must hâve known of it. This kind of 
réputation could not be notice of anything to the discrédit of Eearick 
as a careful man. It is well settled that the mère fact that there has 
been some évidence to go to the jury does not necessarily imply that 
the verdict should not be disturbed. The court will not décide upon 
the weight of évidence, but it will not allow a verdict to stand upon 
no évidence or upon slight évidence. In this case the évidence in the 
particulars mentioned was so slight and unsatisfactory that it would 
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liave been the duty of the court to set aside the verdict, if there had 
been one. A verdict upon wliich a judgment is based that déter- 
mines the rights of parties must bave a substantial support in the 
évidence in the case. And, while this question is net formally pre- 
sented, yet it is a matter proper to be considered upon a motion for 
a new trial, whether, after ail, there is enough in the plaintifE's case, 
upon his View of the law, to warrant a trial. The motion is denied. 



MAHBB y. UNION PAC, D. & G. RY. CO. et al. 

(Circuit Court of Appeals, Bighth Circuit January 24, 1901.) 

No. 1,460. 

Mabtbb and Servant — Railboadb— Fellow Servants— Negi.iqence—Recov- 

ERT PrBCIjUDBD 

Plalntiff was injured while a fireman on a passenger train, by collision 
with a freight train, whieh was backing onto the main tracli from a sld- 
Ing. Both the freight and passenger were running in the same direction, 
and both were late, in accordance with the order of the train dispatcher. 
The freight train reached the station where it toolî the siding 13 minutes 
before the passenger was scheduled to arrive, and there orders were re- 
celved that the passenger was to run 30 minutes late to the next station. 
Wlthout protecting the rear end of the train with a flag, or sending a 
bralseman baeli to warn approaching trains, the conductor of the freight 
train commenced to baek his train onto the main track 5 minutes after 
the passenger was due to arrive, and the passenger train, coming around 
a curve in a deep eut from whieh a vlew of the freight train was excluded, 
and approaching the station to receive its further orders, coUided with 
the freight train. A rule of the company required trains of an inferior 
class to keep 10 minutes off the time of a train of a superior class foUow- 
ing it. Belâ, that as the négligence was that of the engineer and con- 
ductor of the freight train, and not that of the train dispatcher, a recovery 
was precluded, since the injury was caused by the négligence of a fellow 
servant.i 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

J. M. Washburn, for plaintiff in error. 

Elmer E. Whitted (Tyson S. Dines, on the brief), for défendants 
in error. 

Before OALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. Dennis A. Maher, the plaintiff in 
error, was a locomotive flreman on passenger train No. 2 on the 
Union Pacific, Denver & Gulf Railway, operated at the time by 
Frank Trumbull as receiver. On the 3d day of August, 1894, pas- 
senger train No. 2 and fast freight train No, 12 were running north- 
ward on the same track from Texline, N. M., to Trinidad, Colo.; 
and at Folsom, N. M., train No. 2 ran into the rear of train No. 12 
while the latter train was backing from the siding out onto the 

1 Liability of carriers for injuries caused by négligence of servants, see notes 
to Texas & P. Ry. Co. v. Williams, 10 0. G. A. 466; The Anchoria, 27 C. O. A. 
651. 
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main Une, and as a resuit of the collision tlie plaintiffs legs were 
eut off, and this action is brought to recover for tbat injury. Tlie 
court below, at the close of ail the évidence in the case, directed 
the jury to retum a verdict for the défendants. 

The case turns upon a single question, namely, whether the col- 
lision in which the plaintiff received his injury resulted from the 
négligence of the conductor and engineer on train No. 12, or from 
some fault or error in the orders of the train dispatcher to the cou- 
ductors and engineers of thèse two trains. If the collision resulted 
from the négligence or error of the train dispatcher, the défendants 
are liable (Eailway Co. v. Elliott, 42 C. C. A. 188, 102 Fed. 96, and 
cases there cited); but, if it was occasioned by the négligence of the 
conductor and engineer on train No. 12, they are fellow servants of 
the plaintiff (Eailroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 
37 L. Ed. 772; Railroad Co. v. Charless, 162 U. S. 359, 16 Sup. Ct. 
848, 40 L. Ed. 999; Same v. Peterson, 162 U. S. 346, 16 Sup. Ct. 843, 
40 L. Ed. 994); and by the law of the place where the collision oc- 
curred défendants are not liable to the plaintiff for their négligence 
(Lutz V. Eailroad Co., 6 N. M. 496, 30 Pac. 912, 16 L. R. A. 819; 
Dennick v. EaUroad Co., 103 U. S. 11, 26 L. Ed. 439; Railroad Co. v. 
Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 829; Railroad Co. v. 
Babcock, 154 U. S. 190, 14 Sup. a. 978, 38 L. Ed. 958). 

The orders issued to the conductors and engineers of thèse trains 
by the train dispatcher are as foUows: 

"Order Number One. 
"For Texllne. Conductor and Engineer of Trains Nos. 2 and 12: Train 
No. 2 wlll run one hoiir late Texline to Folsom. Complète 1:55 a. m., No. 12, 
Grove and Miller; complète 5:20 a. m., No. 2, Mabie and Hinchcliff." 

"Order Number Four. 
"For Clayton. To Conductor and Engineer Trains Nos. 12 and 2: Order No. 
1 Is annuUed. No. 2 will run one hour and thirty minutes late Clayton to Fol- 
som. M. F. B. Train 12, Grove and Miller, complète 3:01 a. m. Train No. 2 
complète, Mable and HlnchcUff, 5:45 a. m." 

"Order Number Elght. 
"For Folsom, N. M. To Conductor and Engineer of Nos. 2 and 12: No. 2 
will run two hours late Folsom to Trincbera. M. F. E. [Signed] Grove and 
Miller, Conductor and Engineer." 

Thèse orders are shown by the testimony to be in the usual and 
proper form, free from conflict, and plain and unambiguous in their 
directions. The schedule time for train No. 12 at Folsom was 6 :10 
a. m. It arrived there at 7 :05., and stopped on a siding to report and 
receive orders, and vyhile there did receive order No. 8. The sched- 
ule time for train No. 2 at Folsom was 5:48 a. m., and under order 
No. 4, directing it to run 1 hour and 30 minutes late from Clayton 
to Folsom, it was due to arrive there at 7:18 a. m., and it did arrive 
at 7:25. The fact that No. 2 was, under order No. 4, due at Fol- 
som at 7:18, was known to the conductor and engineer of train No. 
12. That was plain and unmistakable from the order they had re- 
ceived, and with full knowledge of this fact, and without protecting 
the rear of their train by a flag or otherwise, in some sufflcient 
manner, as common prudence as well as an express rule of the com- 
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pany required them to do, they commenced to back their train from 
the siding onto the main track at 7:23, and the train was still back- 
ing when No. 2, coming around a curve in a deep eut, which ex- 
cluded No. 12 from view, ran into the rear of that train. 

At the time the collision occurred No. 12 was backing onto the 
main line oa the time of No. 2, which might be expected at any 
moment, and this was done without sending a brakeman or flagman 
the régulation distance, or any distance, to the rear to flag the in- 
coming train. The train dispatcher was in no manner responsible 
for this culpable négligence. Order No. 8 did not cancel order No. 
4, but lixed the arriving time of No. 2 between Polsom and Trinchera 
at two hours later than its schedule time. The "two hours late," 
mentioned in order No. 8, is not two hours late from Clayton to Fol- 
som, but from Folsom to Trinchera, and it cannot be construed as 
authorizing the conductor of No. 12 to assume that No. 2 would 
arrive at Folsom two hours late, or 30 minutes later than the time 
fixed in order No. 4. He knew, moreover, that the conductor and 
engineer of No. 2 had not received order No. 8, and would not re- 
ceive it until their train reached Folsom. When the conductor of 
No. 12 received order No. 8, he had an undoubted right to move his 
train ont on the main track, and go forward to Trinchera, knowing 
that he had 30 minutes to make that station ahead of No. 2. But 
this order did not authorize him to back his train onto the main 
track on the time of No. 2 at Clayton, under order No. 4, without 
taking the usual and necessary précautions to prevent a collision. 
Moreover, there was a rule of the Company providing that "a train 
of inferior class must in ail cases keep out of the way of a train 
of superior class," and another rule providing that "a train of in- 
ferior class must keep ten minutes off the time of a train of superior 
class following it." Thèse rules were disregarded by the conductor 
and engineer of train No. 12, which was, within the meaning of 
thèse rules, "a train of inferior class" to No. 2. 

The train dispatcher did not give any orders to the conductor of 
No. 12, regulating the movement of his train at Clayton station. 
How he should move his train there, and whether he should head out 
or back out of the siding, and what précautions he should take to 
prevent a collision while moving his train onto the main track, wero 
matters of détail, concerning which it was the duty of the conductor 
to conform to the usage and practice in such cases and the rules of 
the Company. Such matters of détail are not regulated, and cannot 
be regulated, by orders from the train dispatcher. Ail orders ema- 
nating from the train dispatcher are to be received and read in the 
light of thèse well-known rules for the movement of trains at sta- 
tions on and off the sidings, and for the violation of such rules the 
train dispatcher is not to be convicted of négligence. There is no 
conflict in the testimony, from which it clearly appears that the cause 
of the collision was not any fault, error, or négligence on the part of 
the train dispatcher, for whose négligence the défendants would be 
liable, but that it was due solely to the négligence of the conductor 
and engineer of train No. 12, who were fellow servants of the plain- 
tif? under the rules now established by the suprême court of the 
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United States, and for that reason the défendants are not liable to 
the plaintiff for the results of their négligence. It is conceded that 
the plaintiff was in the strict line of his duty whea he received his 
injury, and nothing but the common-law fellow-servant doctrine, as 
that doctrine is construed by the suprême court of the United States, 
stands in the way of his recovery. That raie is, in the judgment of 
the wrîter of this opinion, extremely unjust. This case affords a 
striking illustration of its cruel injustice. But the rule is too firnaly 
rooted in our fédéral jurisprudence to be changea otherwise than by 
législation. It bas been abrogated in a good many jurisdictions, 
and, in the opinion of the writer, ought to be abrogated in ail. The 
judgment of the circuit court is aflarmed. 



In re STOKES. et aL 

(District Court, B. D. Pennsylvania. January 26, 1901.) 

No. 719. 

BaNKRTJPTCT — PaRTNERSHIP — JCEISDICTION OVER EsTATE OP PARTNER. 

Under Bankr. Act 1898, § 5, the adjudication of a partnership as a 
bankrupt'draws to the court of bankruptey for administration the individ- 
ual estâtes of the partners, though they are not adjudged baukrupts Indi- 
vidually; and sueh court may require an assignée for the benefit of cred- 
Itors of one of the partners to surrender the assigned property to the 
trustée of the partnership, by a summary order, since sueh assignée does 
not hold adversely, but in the rlght of his assignor. 

In Bankruptey. On question certifled by référée. 

Isaac D. Yocum, for assignée. 
Fred. J. Geiger, for trustée. 

J. B. McPïïEESON, District Judge. The référée has certifled to 
the court a question arising upon the foUowing facts: The part- 
nership of Stokes Bros., 'composed of Thomas P. G. Stokes and John 
Airey, was adjudicated a bankrupt upon October 24, 1900. Before 
the adjudication, Stokes and Airey had each made an assignment 
of his individual estate in trust for creditors. On December lOth 
the trastee, m bankruptey asked the référée for an order directing 
the assignées of Stokes and Airey, respectively, to transfer to the 
trustée ail the individual property that had corne into their hands. 
To this pétition the assignée of Airey made answer, admitting the 
foregoing facts, but denying the referee's power to make the order, 
because Airey had not been adjudicated a bankrupt, and because his 
9wn title as assignée was good until set aside by decree of this 
court. The référée having made the order, the question whether the 
order is valid has been certifled. 

Without deciding the point whether an adjudication could be en- 
tered in this proceeding against the individual members of the flrm 
that has already been adjudged bankrupt, I am satisfled that the 
action of the learned référée was right, and that the court has the 
power to direct the assignée of Airey to transfer the individual prop- 
erty in his hands. The question has been considered by the circuit 
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court of appeals for the Second circuit, and their conclusion is thus 
stated in Be Meyer, 39 C. C. A. 368, 98 Fed. 976: 

"We are of the opinion that It is the scheme of thèse provisions [of section 
5, Bankr. Act 1898] to treat tlie partnership as an entity wliich may be 
adjudged a banlirupt by a voluntary or involuntary proceeding, irrespective of 
any adjudication of the individual partners as bankrupt, and upon an adjudi- 
cation to draw to tlie administration tlie Individual estâtes of the partners as 
well as the partnership estate, and marshal and dlstribute them according to 
eqalty. The assets of the individual estâtes and the debts provable against 
them can be ascertained without adjudicating the Individual partners banlirupt. 
The language does not require such an adjudication. The section is silent 
respectlng a discharge of the partners Individually. It does not, by terms or 
by Implication, preclude an adjudication of the Individual partners as bank- 
rupt In the partnership proceeding; and, if there is such an adjudication, there 
is nothing to prevent the partners from recelving a discharge individually, 
if they are othervclse entltled to It under the act. But, as the commission of 
an act of bankruptey is indispensable to jurlsdlction in an involuntary proceed- 
ing, the individual members cannot be adjudged bankrupts in such a proceed- 
ing, who hâve not committed, or been participants In committlng, one of the 
enumerated acts." 

For the argument ttiat justifies thèse conclusions, the whole opin- 
ion of the court in the case cited, and the opinion of Judge Thomas 
in the district court, reported in Bank v. Meyer, 92 Fed. 896. may 
be consulted. 

I assent to the propositions just quoted, with the réservation al- 
rpady stated, and need only add that the power of the court to make 
a summary order seems to me to be equally plain. The assignée 
of Airey does not hold the assigned property by an adverse title. 
He is the mère hand of the assigner for distribution, and is to be 
treated upon this application precisely as the assignor himself would 
hâve been treated. I think there can be no doubt about the court's 
authority to compel Airey by summary order to transfer his indi- 
vidual property to the trustée, and consequently that a similar power 
exists to compel his assignée to make a like transfer. In re Smith 
(D. C.) 92 Fed. 135. 

The order of the référée is afiarmed. 



In re GREBN et al. 

(District Oourt, E. D. Pennsylvania. January 26, 1901.) 

No. 845. 

Bankruptct— Acts of Bankruptcy— Constrdctive Gknebal Assignmbnt. 

A confession of judgment by a debtor to a trustée for ail his creditors 
amounts to a gênerai assignment for the benefit of creditors, under the 
law of Pennsylvania, and constitutes an act of bankruptey, under Bankr. 
Act 1898, § 3a, cl. 4. , 

In Bankruptey. On motion for adjudication. 

Jos. L. Greenwald and Clinton O. Mayer, for creditors. 
Henry Williams, for bankrupt. 

J. B. McPHERSON, District Judge. From the pétition and an- 
swer, it appears that on December 5, 1900, the bankrupts confessed 
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judgment for the sum of $9,248.70 to Philip Silverman as trustée 
for ail their creditors, and that this judgment was entered of record 
upon December 7th, and an exécution issued thereon; the judgment 
and exécution becoming a lien upon ail their property. Objection is 
made to the adjudication upon the ground that the confession of 
judgment was not a préférence, because it was intended to beneflt 
ail the creditors alike, in proportion to the respective amounts of 
their claims. It may be true that the confession was not a préfér- 
ence; but under the law of Pennsylvania it clearly amounted to a 
gênerai assignment for the beneflt of creditors, and was therefore 
an act of bankruptcy. 
The adjudication will be entered as prayed. 



BLISS V. REED. 

(Cirenlt Court of Appeals, Third Circuit. January 18, 1901.) 

No. 5, 

1 Patents— Invention — Traction Engines. 

The Elward patent, No. 272,670, for a traction engine, discloses a corn- 
binatlon which was norel and of great merit as applied to the particular 
art, and by which the problems peculiar to the construction of a success 
fui road engine were first solved. 

3. Samb. 

The Glddlngs patent, No. 330,576, claim 1, which relates to frictlou- 
clutch mechanism for use on traction engines, discloses a patentable com- 
binatlon which was not antlcipated, and is valld. 

3. Samk. 

The Titus patent. No. 302,449, claim 2, eovering a particular construction 
of friction-clutch mechanism for use on traction engines, shows an in- 
vention of novelty and merit, and Is valid. 

4. Samb — Assignment— Construction. 

An assignment of a patent by the patentée to a person named "et al." 
passes the légal title, and, in the absence of proof that any one besides the 
person named was beneflcially interested, his title is sulEcient to support 
an action against an infringer. 

5. Bill of Rbvibw — Application pok Leavb to Pile — Procédure. 

An application made to the circuit court of appeals after its affirmance 
of a decree for leave to file a supplemental bill in the nature of a bill of 
review will be referred to the circuit court, wlth permission to that court 
to entertain it.i 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

J. H. Whitaker and Lysander Hill, for appellant. 
H. H. Bliss and John E. Bennett, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BUFFINGTON, 
District Judge. 

1 Necessity of leave to file bill of review after décisions on appeal, see note 
to Bank v. Taylor, 4 C. C. A. 72. 
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BUFFINGTON, District Judge. TTiis bill allèges that respondent 
infringed letters patent to Elward, No. 272,670, granted February 
20, 1883, to (Parles M. Giddings, November 17, 1885, and to John 
0. Titus, July 22, 1884, in the sale of certain traction angines. The 
circuit court for the Western district of Pennsylvania so found, and 
decreed an accounting on the Elward patent, and an injunction, with 
accounting, on the flrst claim of the Giddings and the second claim 
of the Titus. 102 Ped. 903. Such decree is hère assigned as error. 
Oareful study of the art and the questions involved convinces us 
no error was committed. The construction of a successful road en- 
gine involves problems and difficulties peculiar to that art, as con- 
trasted with that of track or locomotive engines. The calls upon a 
road engine are not only nonuniform, but of widely-separated char- 
acter; and the particular diiïiculties to be overcome are of a singular 
and individual, as contrasted with a generic, character. Thèse calls 
évidence themselves in the wide range between the maximum and 
minimum of exerted power, and also in the différent points where 
the power required is centered, and in effect monopolized. As evi- 
dencing the varying power calls, it is clear that the major part 
of the road may be so comparatively smooth and level that a mini- 
mum of power would sufifice to move the engine; but one short, 
steep hill at the end of this unbroken level nécessitâtes a marked 
increase of power and an increased weight of equipment. To carry 
a 10 horse power engine for miles where it is only needed for a few 
rods is manifestly noneconomic, if not, indeed, wasteful. So, also, 
in the nonuniform, eccentric places of power application. The 
wheels at one side may be on even ground. On the other they may 
be in a deep rut, or called to mount a stump, stone, or other im- 
pediment. On one side they may be on hard ground, where they 
grip flrmly, while on the other they may be dragging through stiff 
muck or slipping through mire. It will appear, therefore, that not 
only must there be the requisite maximum of power at hand, but 
there must be means for instantly applying it, and that, too, at the 
needed point. The ordinary mechanical method would be to carry 
and maintain a 100-unit mechanism, and use 10 units for the all-day, 
normal conditions, and the 100 for the infrequent 100-unit demand. 
The extraordinary method, that of inventive genius, would be to 
use a 10-unit mechanism for the all-day, normal, needs, but to place 
it in such relation with other mechanism and appliances that in such 
combination the 10-unit mechanism can, for the time being, be con- 
verted into a 100-unit one. If this highly useful, économie, and 
novel end be secured, who can deny that it constitutes a combina- 
tion of great merit? Now, such combination was ârst shown by the 
Elward patent. This he secured by placing in novel relations, in 
a traction engine, three éléments, individually old and of weU-recog- 
nized individual functions. A compensating gear, in connection with 
traction engines, was known years before. It is not necessary to 
hère explain in detaU this really striking mechanism. It sufifices 
to say that by it the main or forward ground wheels of a traction 
engine are adapted to work together as long as they meet even re- 
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eistance, but the instant one meets a greater résistance an auto 
matic readjustment of the applied power foUows; the increased 
strain and multiplied power at one side are so adjusted to the rela- 
tively less strain and diminished power at the other that the two 
wheels continue to regularly ajid evenly move forward, instead of 
one being detained by, and in fact pivoted at, the point of greater 
résistance, while the other is pushed forward in an arc-shaped path. 
It would now appear that the mechanical possibility of this gear In 
absorbing, adjusting, and using a maximum of power in traction 
englues was net used to its full capacity by reason of the absence of 
means for rapidly storing and safely conveying such maximum power 
to it. It was also well known, as a gênerai mechanical principle, 
that a 10-unit engine could, by the addition of a fly wheel of suit- 
able weight and proportion, store and maintain a quantum of power 
equal to that generated by a much larger mechanism without such 
wheel. While both thèse éléments were well known, no one prior 
to Elward conceived the idea of bringing the two into effective com- 
bination through a friction clutch. While the patent to Laite, No. 
105,956, of 1870, speaks of speeding the engines and attaining a 
corresponding measure of power, yet Lake did not disclose Elward's 
combination. He had no compensating gear, nor was a fly wheel 
used for power storage. He made direct connection betweeu the 
piston and axle crank. Moreover, Elward's device was no mère 
mechanical advance, or a mère juxtaposition of old éléments which 
only continued to exercise their former isolated functions in con- 
nected relations. In their new relation, the three éléments of fly- 
wheel stored power, friction clutch, and compensating gear were 
made to so mutually co-operate, co-act, and in effect unify with 
each other, that they produced a new unitary resuit, to wit, a trac- 
tion engine adapted to meet abnormal maxunum demanda by the 
use of normally minimum mechanism. In their new relation to each 
other, through the transmitting médium of the clutch, both gear 
and engine make a novel and wider use of their functions than be- 
fore. In mère mechanical construction they are as they were be- 
fore, but in functional power and efflciency they are by their new re- 
lation re-created and différent. We are therefore of opinion that 
Elward disclosed a novel and patentable combination. The patents 
of Griddings and Tîtus concern différent forms of friction clutch. 
The device of Œddings, though covered by a patent of later applica- 
tion and issue than that to Titus, is conceied to hâve been of earlier 
conception. We note two features which differentiate it from El- 
ward's clutch. Elward brought a movable enveloping cône into en- 
gagement with the fly-wheel hub, and this movement carried his 
power-transmitting gearing. G-iddings took the power from the rim 
instead of the hub of the fly wheel by the use of a sleeve, mounted 
80 as to envelop the axle of the fly wheel, carrying the motor pinion 
and permitting the latter to remain in constant mesh with the trans- 
mitting gear. A study of the art shows that Giddings' device was 
novel. It is true Elward's prior patent, No. 236,565, of 1881, shows 
in Fig. 7 a mode of taking power from the fly-wheel rim, but its mo- 
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tor pinion is shifted sideways to mesh with the transmitting gear 
mechanism. Moreover, the shoe type is différent. It is moved side- 
ways, and must touch the ûy-wheel spokes before it is forced to en- 
gage the rim, while Griddings' shoe is initially forced radially into 
engagement with the rim by lever force. Moreover, G-iddings' 
sieeved mounting of the clutch, and its relation to the motor pinion 
and hub of the clutch spider, are such as to permit the motor pinion 
to remain stationary, though the fly wheel revolves. The advance 
of Griddings over the prior art is illustrated on comparison with the 
nearest approach to it, evidenced by the patent of Allen, No. 138,980. 
In Allen the band wheel is supplied with constant (not varying or 
stored) power. This wheel revolves on, is not affixed to, an axle. 
His object was the comparatively simple one of conveying power to 
and revolving this axle. His problem was to devise a form of clutch, 
attach it to the axle, and engage it with the fly-wheel rim. But 
Giddings' was essentially différent and more complex. He had a 
fly, not a band wheel, and one therefore necessarily affixed to the 
axle, since its power was axle-transmitted. His problem was to 
transmit the stored power of the fly wheel through a motor pinion 
revolving concentric with an axle intégral with the fly wheel, and, 
when not so transmitting, to leave the motor pinion in permanent 
mesh with the Connecting gear mechanism, and the fly wheel free 
to revolve. This Giddings did by mounting his motor pinion in a 
flxed vertical line of a sleeve concentric with the fly-wheel axle; 
by a clutch spider, free upon the motor shaft; a hub, solid with the 
clutch spider, loose on the motor shaft, but rigidly connected with 
the motor pinion; and a collar sliding longitudinally upon the hub 
of the spider through the leverage of an ordinary clutch-shifting 
device. From this it will be seen that the combination, and indeed 
the individual éléments thus used on a traction engine, were far 
différent from Allen's device, which concerned the belting and shaft- 
ing of a machine shop. In Allen's patent it was devising a form of 
friction clutch; in Giddings', it was placing a friction clutch in new 
relations, and so combining it with a motor pinion as to permit the 
latter to remain in constant mesh with Connecting gear. The same 
gênerai generic principle is fpllowed by Titus, who disclosed a dif- 
férent tj'pe of clutch construction. This consists in bringing the 
entire shoe surface simultaneously into rim engagement, in an elas- 
tic packing backing for the shoe, and in an automatic locking de- 
vice, by which, when once set, the clutch so remains without further 
lever pressure. Subject, of course, to the earlier and broader in- 
vention of Giddings, we are of opinion the device of Titus involved 
patentable novelty. 

The title of Giddings' patent is questioned by reason of the fact 
that the assignment of the patentée is to "J. B. Bartholomew et 
al., of Peoria, Illinois; * * • gaid right to be held and enjoyed 
by the said -I. B. Bartholomew et al., his or their heirs and assigns." 
By this paper, it is clear, the entire title, légal and équitable, passed 
from Giddings; and it is equally clear that the légal title passed 
to Bartholomew, and was by him conveyed in 1894, and is now vested 
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in tHe complainant. There is no proof that any one was Keneflcîally 
interested with Bartbolomew in this patent, no considération is 
shown to hâve passed from any other person, and no one is now 
making, or in ail thèse years or through this protracted and im- 
portant litigation had made, claim to any interest therein. If there 
was such outstanding title, we are assured the respondents would 
not hâve suffered its existence to be a matter of conjecture. In 
the absence of aU such proof, the lapse of time, and the fact that 
the question is now raised only by an infringer, we are warranted in 
treating those words as surplusage. 

In View of the length of this opinion, we content ourselves with 
stating that an examination of the proofs satisfies us that infringe- 
ment of the Elward patent, the flrst claim of the Giddings, and the 
second daim of the Titus, is established. The decree of the circuit 
court will therefore be affîrmed. 

In the Matter of the Pétition of B. D. Rééd. 

PER CnjRIAM. This pétition was presented when the case was 
called for argument. It was then determined to allow the argument 
to proceed, and dispose of the pétition later. The appeal bas been 
determined by an opinion of even date, and we will treat the péti- 
tion as having been presented subséquent to our décision. So re- 
garding it, in accordance with the practice followed by this court 
in Steel Co. v. Vermilya (No. 36, Sept, term, 1898), 33 G, G. A. 619, 90 
Fed. 493, it is ordered that leave be and is granted to the petitioner, B. 
D. Eeed, to make application to the circuit court of the United States 
for the Western district of Pennsylvania for leave to flle in that court 
a supplemental bill, in the nature of bill of review, to bring forward 
the aJleged new matters, in accordance with the prayer of peti- 
tioner presented to this court. 
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JOHNSON T. COLTJMBIA PHONOGRAPH 00. 

SAME V. NATIONAL GRAPHOPHONE 00. 

(Circuit Court, E. D. Pennsylranla. January 28, 1901.) 

Nos. 12, 13. 

Patents— SuiTS foh Infbingembnt— Pleadikg. 

Unless under exceptional eircumstances, a complainant in a suit for 
Infringement will net be required to specify in his bill the particular 
clalms of the patent relied on.i 

In Equity. Stits for infringement of patent. On motions to re- 
quire complainant to specify the claims of the patent relied on, 

Horace Pettit, for complainant. 
Philip Manro, for respondents. 

DALLAS, Circuit Judge. The practîce adopted in Eussell v. Ee- 
peating Arms Co. (C. C.) 97 Fed. 634, and foUowed in two instances 
in the Southern district of New York, is certainly exceptional. The 
propriety of its enforcement in those cases need not be questioned, 
but I hâve not been convinced that it should be insisted upon in 
those now before this court. Therefore the défendants' motions to 
require the complainant to specify the claims relied on are denied. 



THE FEEY. 
(Circuit Court of Appeals, Second Circuit. January 4, 1901.) 

No. 8. 

1. Shippino — Damage to Cakqo— Pekils of the Bea. 

Wtiere the excessive violence of the sea is the efficient cause of the 
shiftlng of cargo, causing breakage and leakage, by whlch other portions 
of the cargo are damaged, wlthout vehich the damage would not bave 
occurred, it is the proximate cause of such damage; and whether it con- 
stltutes a péril of the sea, within the exception in the bllls of lading, is a 
question of fact, to be determined upon the eircumstances of each case, 
dependlng upon whether a seavrorthy vessel, properly trimmed and with 
the cargo properly stowed, vs^ould ordinarily go through such seas without 
material injury to Its cargo.» 

8. Bamb— Action for Damages— Bdrdbn of Proof. 

The burden rests upon the carrier to prove that damage to cargo, occur- 
rlng after its recelpt and before its dellvery, was due to a péril of the 
sea, within the exemption contained in its biUs of lading. 

8. Same— Evidence. 

Iron drums of glycérine were stowed In between-decks of a steamship, 
one tier high. A platform was built over them, and heavy baies of rags, 
extending nearly to the deck beams, were stowed over them. Aceording 
to the testimony of ail who observed the manner of the stowage of the 
cargo in between-decks, it was well secured and protected. When the ves- 

1 Pleadlng in Infringement suits, see note to Caldwell v. Powell, 19 G. C. A. 
595. 

2 Shlpping, loss by périls of the sea, see note to Xhe Dunbritton, 19 G. O. A. 
465. 
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sel was a few days out It was found that the dunnage between some of 
the drams had worked loose, and It was replaced. On arrivai in New 
York it was found that some of the drums had shifted from their original 
positions, and the glycérine had leaked on the cargo. The weight of testi- 
mony was decldedly to the effect that not only was the between-decks 
the proper place to carry the drums, but a proper place in respect ta 
the distribution of the ballast. The évidence showed that, while the 
gales were not heavy, they came from différent quarters, making cross 
seas of great violence, and the roUing and pltching of the vessel was excess- 
ive. Much of the time the crew could not lie down or sit down, and no 
meals were served. Held to show that the steamship was properly trim- 
med and the cargo was properly stowed, and that the damage to it in 
Crossing tlie Atlantic was fairly attributable to a péril of the sea. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

J. Parker Kirlin, for appellant. 
Walter F. Taylor, for appellee. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Owing to the rolling and pitching of 
the steamship Frey on her voyage from Havre and Dunkirk to New 
York in January, 1898, certain drums of glycérine, part of the cargo 
laden on board at Dunkirk, which were stowed in tiers in the be- 
tween-decks, shifted, worked loose from the tiers, and eut and broke 
one another, causing extensive leakage of the contents. Some of the 
glycérine drained through the ventilator hole to the hold beneath, 
the ventilator having been carried away by the moving cargo, and the 
contact injured certain furs or skins stowed in the hold. The libel 
was flled to recover the damages sustained by the owners of the 
glycérine and furs. The bills of lading under which the cargo was 
shipped excepted the vessel from liability for loss or damage by "périls 
of the sea," or by "drainage, leakage, breakage" ; and the answer set 
up thèse exceptions as défense. The court below decreed in favor of 
the libelants, and the owners of the vessel hâve appealed. 

The rolling and pitching of the vessel was excessive. It was ca used 
by the violent cross seas she encountered, and was the immédiate 
cause of the shifting of the cargo and the breakage of the drums, and 
the conséquent drainage and leakage. The violence of the seas 
was the causa causans which set in opération every agency that con- 
tributed to the loss; and upon the principle, alike applicable to ex- 
ceptions in bills of lading and in policies of insurance, if that was 
the efiScient cause, without which the damage to the cargo would not 
hâve occurred, it was the proximate cause, and the breakage, drain- 
age, and leakage were but the effect. U. S. v. Hall, 6 Cranch, 171-176, 
3 L. Ed. 189; Insurance Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395; The 
G. E. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. Ed. 234. 

It foUows that the only exception in the bill of lading which shields 
the vessel in the présent case from her liability as a common carrier 
is that of the péril of the seas. The case présents the single question 
whether the loss was caused by a péril of the seas, and that question is 
purely one of fact. Upon this issue the burden of proof is upon the 
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vessel; the rule being that, whien goods in the custody of a common 
carrier are damaged after tkeir receipt and before their delirery, 
there is a prima facie presumption that the carrier was at fault. 
The Warren Adams, 20 C. C. A. 486, 74 Fed. 413. As the testimony 
of the witnesses was not taken in the présence of the district judge, 
this issue must be decided by this court as though it were to be de- 
cided originally. 

The proofs are persuasive that the Frey encountered cross seas of 
nnusual violence almost continuously upon the voyage after she was 
two or three days out from Dunkirk, due not so much to the force of 
the winds as to the rapid changes in their direction. The testimony, 
coming, as is to be expected, from her oiïïcers and men, is to be read 
with due allowance for that circumstance. They testify, and their 
testimony does not seem to be exaggerated, that the weather was not 
exceptionally heavy, but that much of the time there were very heavy 
cross seas from ail points of the compass. To use the words of the 
master, there was "a good, stiff gale, but that was nothing. The sea 
was so fearful that I hâve never seen the lilie in my time." The vessel 
rolled and pitched so considerably that much of the time the crew 
could not lie down or sit down, and no meals were served. The 
stokers in the flre room had to build passageways from the boiler to 
the fore and aft bulkheads, so that they could stand between the 
planks and brace themselves. At times the rail of the vessel was 
under the water. The situation for 24 hours, when she was eight days 
out, is characterized in the log entry as follows: "She is pitching 
heavilv down forward, the sea from the two sides; and she rolls, 
too." 

The court below was of the opinion that the excessive roUing of the 
vessel was ascribable to the method of the distribution of her cargo 
in lading, and that the glycérine ought not to hâve been laden in the 
between-decks, or, if laden there, more weight of cargo or ballast 
should hâve been laden above the glycérine to make the vessel easy. 
In his opinion the district judge used this language: 

"As I cannot find in this case that there was any such extraordinary wind 
or seas as might not hâve been reasonably anticipated in crossing the Atlantic 
In the month of January, or such as should naturally hâve caused such a 
shiftlng and destruction of cargo in a well-loaded and well-ballasted ship, I 
must ascribe the primary cause of this loss to Insufflciency In the ship's condi- 
tion in that respect at the time of sailing, — in other words, unseaworthiness 
at the time of sailing, as respects the loading and ballasting for the carriage 
of the glycérine in the between-decks as It was there stowed." 

The Frey is a schooner-rigged steel steamship Of the "switchback" 
type, having a cargo capacity for winter voyages of about 3,900 tons, 
322 feet long, 41^ feet beam, and drawing about 23 feet. Her hold 
is separated into four compartments, numbered from forvi'ard aft; 
Nos. 1 and 2 being forward of the engine room, and Nos. 3 and 4 aft. 
The between-decks is over holds Nos. 1 and 2, does not extend aft 
beyond the engine room, and is about 6^ feet high. It is divided 
longitudinaUy by an iron bulkhead, except at the forward hatch. It 
contains in the after part a trunkway constructed of métal plates 
106 F.— 21 
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leading from the main deck to the hold, and bas in thé f orward part 
an ordinary hatchway leading from the main deck to the hold. Part 
ol her cargo was laden on board at Havre. The glycérine was taken 
on board at Dunkirk. The master and chief ofdcer directed the 
glycérine to be stowed in the between-decks, upon consultation, and 
upon the theory that it was better to stow it there to make the ship 
easy, in view of the light cargo she was to carry. It was in iron 
drums, cylindrical in shape, about 3J feet long and 2J feet in diameter, 
66 in nnmber, and weighing each 1,300 pounds. Thèse drums were 
stowed one tier high. A platform was built over them, and heavy 
baies of rags and bundles of skins, extending nearly to the deck 
beams, were stowed over them. No cargo was stowed within or at 
the sides of the forward hatchway. The weight of the cargo carried 
in the between-decks was about 60 tons. Besides this, there was 
in the after part of the between-decks, but separated from the cargo 
by a transverse wooden bulkhead, about 200 tons of coal. The rest 
of the cargo weighed about 600 tons, and was stowed in the hold, — 
dry cargo in No. 4, a quantity of bulk chalk in No. 3, which came up 
in the middle of the seams, and a quantity of gênerai cargo, consisting 
of boxes, casks, and baies, in No. 2. No cargo was laden in No. 1 
hold. She carried altogether 420 tons of coal, and had in the usual 
tanks in the ship's bottom 556 tons of water ballast. According to 
the testimony of ail the witnesses who had an opportunity of observ- 
ing the manner of the stowage of the cargo in the between-decks, it 
was well secured and protected. 

The ship left Dunkirk January 8th, and the first heavy weather was 
exx>erienced on the lOth, when some of the cargo in the lower hold 
worked loose, but was replaced. On the next day it was found that 
the ehocking or dunnage between some of the drums had worked loose, 
but had not broken from the tiers, and the dunnage was replaced. 
When the ship reached New York the drums on one side of the be- 
tween-decks, aft of the hatchway, had entirely shifted from their 
original positions, but on the other side were intact in their tiers. 
Those forward of the hatchway were also intact, but some of the baies 
of skins had been thrown in the open space of the hatchway. The 
shifting drums had carried away the ventilator and part of the trans- 
verse bulkhead. Mr. Tîffany, gênerai manager of the Atlantic Steve- 
doring Company of New York City, supervised the unloading of the 
Frey after she arrived. He had had 12 years' expérience at sea, and 
had been the chief ofiScer of steamships and the master of sailing ves- 
sels. From his observation of the cargo as it looked when the ship 
was opened for inspection, he formed the opinion, and so reported to 
the consignées, that one or two drums had jumped from the after tier, 
and the others then got adrift. 

Undoubtedly the drums were liable to greater motion when the ship 
was roUing when stowed in the between-decks than they would hâve 
been had they been stowed in the hold ; but, on the other hand, they 
were not exposed to greater risk by the pitching of the ship, and it is as 
probable that they broke from the tiers by the pitching during the 
eighth and ninth days of the voyage as that they did so earlier or later 
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because of the rolling of the vessel. The weight of the testimony, as 
we view it, is decidedly to the effect that the between-decks was not 
only the proper place in which to carry them, but a proper place in re- 
spect to the disposition of the cargo and the distribution of the ballast 
which the ship was to carry on the intended voyage. 

The judgment of the master and offlcers as to the proper trim of the 
ship and the proper distribution of the cargo and weights is much 
more valuable than that of the witnesses who expressed opinions in 
answer to hypothetical questions. The former were acquainted by 
expérience with the characteristics of the ship, and, as is well known, 
two ships built on the same Unes act differently under similar condi- 
tions of wind and sea. The loading of the glycérine had référence to 
the trim of the ship as well as to her stability in view of her cargo 
and ballast, and the drums were placed in the between-decks for the 
purpose of making her easy for the voyage. The expert witnesses 
for the libelants never saw the ship. The expert witnesses who did 
see her approved the judgment of her ofiBcers. Mr. Tiffany, after 
testifying that in his judgment the cargo of the Frey was properly dis- 
tributed, on cross-examination testifled as follows : 

"Question. The Frey would hâve been easier had she had more weight 
between-decks on this voyage, would she not? Answer. I am unable to state, 
because I was not aboard of her. Question. Having more weight between- 
declîs would hâve had a tendency to make her easier, would it not? Answer. 
With some ships it would, and with some ships it would not. Two sliips built 
on the same Unes do not act the same way in a gale of wind. Question. I 
suppose more weight oould hâve been between-decks without altering her 
trim? Answer. No; she was not enough down at the stern as It was. You 
cannot go across the Atlantic with a ship's propeller out of water." 

Mr. Laverty, port warden, whose duty it was on the arrivai of ves- 
sels to board and inspect their cargo and. make notations of the condi- 
tion and stowage, upon cross-examination testifled as follows: 

"Question. The Frey was pretty light, was she not? Answer. Yes; she had 
a small cargo. AU the ships at the time had a small cargo. Question. A great 
part of the weight of the Frey was in the bottom of the ship, was it not? 
Answer. Oh, I cannot say that. I would not attempt to say that. That is a 
matter of expérience and judgment. If she was a great roller you would stow 
it one way, and if she pitched a good deal you might stow it another way. 
Many features would enter into that. Question. You do not feel qualified to 
say, then, as to whether the weights were properly distributed in the Frey^ 
Answer. So far as I am aware, I would say yes; they were properly distrib- 
uted." 

The case for the libelants rests almost wholly upon the theory that 
the weather was not extraordinary, and the conséquent inference 
either that the drums were not properly stowed to resist the rolling of 
the vessel, or that the weights were not distributed as they should 
hâve been to prevent unnecessary rolling of the vessel. We think the 
seas were suflflciently violent to account for the disaster to a vessel 
in seaworthy trim, with her cargo suflBiciently secured. 

There is no rule by which it can be defined with accuracy what de 
grée of violence of the wind or waves is necessary to constitute a péril 
of the sea. Différent cases must be determined according to their 
spécial circumstances. The term, of course, refers to only such forces 
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of the éléments as cannot be resisted by the ordinary exertions of 
human skill and prudence. In Bullard t. Insurance Co., 1 Curt. 148, 
Fed. Cas. No. 2,122, Mr. Justice Ourtis, in his instructions to the 
jury, used the following language: 

"Gales of ■wlnd and heavy cross seas are not the ordinary action of the sea. 
At the same time, if seaworthy vessels usually go through such seas as are 
descrlbed by thèse wilnesses to hâve existed on this passage, ■without sustain- 
ing materlal injury, it certainly tends to show that the injuries suffered by 
the vessel are to be ascribed, not to a péril of the sea, but to the insufflciency 
of the vessel. It Is a matter of fact for your good sensé to détermine." 

The mère roUing of a vessel in a cross sea is not of itself a péril of 
the sea, as the term is used in bills of lading to restrict the liability of 
the carrier (The Keeside, 2 Sumn. 567, Fed. Cas. No. 11,657; The 
Howden, 5 Sawy. 389, Fed. Cas. No. 6,765); but, on the other liand, 
the term is certainly not restricted to damage intlicted by the extraor- 
dinary violence of the winds and waves (AVilson v. The Xantbo, 12 
App. Cas. 503). It cannot be predicated what degree of rolling and 
pitching will displace a cargo properly stowed and adjusted. It some- 
times happens that vessels receive what seamen term "an unlucky 
twist" in seas not extraordinarily rough. When it appears that the 
vessel was seaworthy as respects her intrinsic condition and the ful- 
flUment of ail other conditions incident to the prosecution of the voy- 
age, and the cargo has been properly stowed and protected, and it is 
shown that the injury was sustained during cross seas of unusual vio- 
lence, the loss may f airly be attributed to a péril of the seas. 

Upon a careful considération of the évidence, we are of the opin- 
ion that the damage in the présent case was caused by a péril of the 
sea. The cause is accordingly remitted to the court below, with in- 
structions, to dismiss the libel. The costs of this court are awarded 
to the appellant. 



THE ONTAEIO. 
[District Court, S. D. New York. December 29, 1900.) 

1. Shippin G— Injury to Cargo from Leakage — .Négligent Management of 

THE Ship. 

ïbe ballast tank of an océan steamer sprung a leak during a voyage, 
and the water aecumulated in the hold above in sufflcient quantity to 
damage the cargo stowed therein. The leak was known to the engineer 
and carpenter, who failed to report it to the chief officer, to give it a 
proper examination, or to use the pumps with sufflcient frequeney to 
prevent the accumulation of water in the hold. The pump was sufflcient, 
and the proper use of it would hâve prevented injury to the cargo. Held, 
that such négligence was the direct cause of the injury, and constituted 
négligence in the "management of the ship." for wliich the carrier was 
exempted from liability by section 3 of the Harter act. 

2. Samb— Evidence of Unsbaworthinkss— Breakikg op Rivets. 

The steamer Ontario encountered heavy weather In crossing the At- 
lantic, during which the seams of the ballast tanli, which was constructed 
of iron plates riveted together, were sprung, and two rivets were lost, 
permitting leakage into the hold above, by which a portion of the cargo 
Btowed therein was injured. The ship had been surveyed, and her tanks 
tested, but two months prier to the voyage, and had been given a certifl- 
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cate of classification In the highest class. Proper Inspection had been 
made before entering on the voyage, and the tanks tested by pressure, 
and found tight. In the opinion of ail the offlcers, who weie called as 
witnesses by libelant, the leali was caused by the straining of the ship 
In the heayy weather during the voyage, and there was no évidence tend- 
Ing to contradict such opinion, or to show that the rivets lost were In any 
way defective in material or worlcmanship. Held, that mère inequality 
In the strength of the rivets was not évidence of defects in the two that 
were lost whieh rendered the vessel nnseaworthy at the commencement 
of the voyage, but the leakage was properly attributable to excepted périls 
of the sea. 

3. Samb— Exception in Bill of Ladisg. 

TJnder the facts shown, the shipowners wonld also be exonerated from 
liability for injury to the cargo under a provision of the bill of lading 
that they should not be accountable for the unseaworthiness of the vessel 
at the commencement of the voyage, provided ail reasonable means had 
been taken to provide against such unseaworthiness. 

In Admiralty. Suit to recover for injury to cargo. 

Black & Kneeland, for libelant. 
Convers & Kiiiin, for claimant. 

BEOWN, District Judge. The above libel is flled to recover for dam- 
ages to 82 baies of wool part of a shipment ôf 200 baies, shipped at 
Odessa, Eussia, on the steamship I/eny by way of London, and trans- 
shipped pursuant to a through bill of lading upon the steamship On- 
tario, which sailed from London on July 17th, and arrived at New 
York on July 30, 1895. On arrivai at New York, the 82 baies were 
found to hâve been damaged by sea water, which leaked through 
the ballast tank. The wool was stowed in the after part of No. 2 
hold on top of the ballast tank, which was about 100 feet long fore 
and aft and ran to the engine room bulkhead. It extended across 
the ship to the bilges, the limbers being about 2| feet wide. The 
tank was abOut 3 feet deep, construeted of iron plates riveted to- 
gether, on top of which was a wooden ceiling; and above that was 
some dunnage about 6 or 8 inches in depth, above which was the 
wool. The précise cause, of the leak was not ascertained until after 
the steamer had returned to London, when examination showed that 
two rivets abqut 8 inches apart were gone out of the top of the tank, 
that some other rivets were weeping, and that the tank also needed 
hammering down at the junction of the top and side plates on the 
starboard edge of the plating. The tank was full in London and 
was tight at the beginning of the voyage. The leak developed during 
the trip. Any water leakage from the tank should naturally run into 
the limbers, and the testimony shows that before leaving London 
the boards over the limbers had been raised and the limbers cleaned 
and that they were then drj- and the tank not leaking. 

The steamer had been surveyed and received a gênerai overhauling 
and repair, including the tank, about a year and a half prior to 
this voyage; and in May, only two months preceding the voyage, 
she had received some further repair, and had been surveyed, and 
her tanks tested by the board of trade, when she was pronounced 
Al and received her further certificate of classification in the high- 
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est class. Between May and July also the engineer several times 
put pressure onto the tank for the purpose of testing it and always 
found it tight. The ship's oiïicers, who were ealled as witnesses by 
the libelant, testify to strong gales and heavy weather on the voyage 
and to much rolling and pitching, though no serious damage was 
thereby done to the ship except the tank, nor was anything carried 
away. The différent offlçers ascribe the leak to the resuit of strain 
in the laboring of the ship during heavy weather. The mate, how- 
ever, surmised that there might be some rusting of the rivets or rivet 
holes. The rivets were not found, and it does not appear that the 
mate examined the rivet holes or saw any injury by rust, but he 
says they looked rusty, as they necessarily would after being empty. 
The mode of repair, by cutting a screw thread in the hole and in- 
serting a screw-bolt instead of a screw, wouT3 indicate that the 
holes were not much affected by rust. 

Besides the usual exceptions of sea périls, straining, etc., the 
through bill of lading contains among others the lollowing excep- 
tions: 

(1) "Not aecountable for the unseaworthiness of the vessel at the commence- 
ment of the voyage (provided ail reasonable means had been taken to pro- 
vide against such unseaworthiness), or otherwise howsoever." 

(2) "The shipowner Is not liable for any damage to any goods which is 
capable of belng covered by insuranee." 

(3) "It Is expressly stipulated and agreed that in case of any loss, détri- 
ment or damage done to, or sustalned by the above-described merchandise, for 
whlch the vessel or cari'ier may be liable, the ship and carrier (a) shall hâve the 
full beneflt of any Insurance which may bave been effected upon the said 
merchandise, and (b) in case of the payment by the ship or carrier of any 
such loss or damage, the ship and carrier to be subrogated to ail the rights 
of the party eflecting or holding such Insurance, or having any interest 
therein." 

The answer sets up thèse and other exceptions, as well as the 
exemption from liability for négligence in the management of the 
ship, under the third section of the Harter act. 

The libelant contends that the vessel was not in a seaworthy 
condition : 

(1) For insufiQciency in the two rivets, which came out; (2) in that 
the ceiling over the iron plates of the tank did not perinit any water 
coming from the tank to pass beneath the ceiling directly into the 
limbers ; (3) in that the limber boards were so tight as to prevent the 
water that ran off above the ceiling of the tank from going through 
the coverings of the limbers, thus causing the water to accumulate 
in quantifies sufflcient to damage the wool. 

1. The évidence does not show unseaworthiness in the limbers 
or limber boards at the time of sailing from London. The limbers 
had been carefuUy attended to and the coverings adjusted in what 
was considered the best manner, and in the same manner they had 
always been treated and which on compétent inspection, was certi- 
fled to as flrst class. They were somewhat close in order to pre- 
vent the limbers getting clogged with dirt. 

The same observations apply to the construction of the ceiling over 
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the ballast tank. Différent modes of construction are in use. The 
mode hère used bas been common and no évidence shows it to bave 
been ever condemned as unât or unseaworthy. It is said that the 
limber boards bad become swollen on the voyage, so as not to let the 
water through them fast enougb into the limbers. This would be 
a natural conséquence of any accumulation of water through remiss- 
ness in a sufficient use of pumps. 

The final damage to the wool is in fact attributable, I think, to 
the failure of the carpenter and the engineer to report to the chief 
offlcer the leak from the tank when it first became inferentially 
known to them, and to their failure to give the leak sufficient atten- 
tion, and to use the pump with sufficient frequency. The engine 
pump Connecting with the well could hâve been kept going as con- 
tinuously as desired. It was used sometimes once in a watch, some- 
times twice. But no attempt was made to ascertain whether there 
was any accumulation of water over the limbers, or any damage 
arising to the cargo. The continuance of the leak was évident from 
the necessity of pumping every watch. Had the pump been worked 
oftener it seems to me that no accumulation of water could hâve 
arisen or damage been done to the cargo. The omission to report the 
leak to the chief olficer so that an examination might be made 
for the protection of the cargo, and neglect to keep the pump 
going enough to prevent accumulation of water and the swelling of 
the limber coverings, were négligence in the "management of the 
ship" during the voyage. And as the pump was sufiEicient and the 
proper use of it is the ordinary means provided and relied upon to 
prevent damage from such leaks as this, the neglect to make proper 
use of the pump brings the case within the exemption in the third 
section of the Harter act (2 Supp. Rev. St. 81). The British King 
(D. C.) 89 Fed. 872, 874, afSrmed in 35 C. C. A. 159, 92 Fed. 1018; 
Dupont v. Vance, 19 How. 168, 15 L. Ed. 584. 

2. Aside from this, however, and looking at the loss of the two 
rivets as the antécédent cause of the damage, I do not think that 
the évidence on that point is suiHcient to justify the flnding that the 
vessel was unseaworthy when she sailed. In the case of The Carib 
Prince, 170 U. S. 655, 18 Sup. Ot. 753, 42 L. Ed. 1181, the damage 
happened on one of the vessel's flrst voyages; there was direct and 
deânite proof of latent defect in the rivet itself; and it was upon 
this direct proof of defect that the district court and the appellate 
court found the ship in that respect unseaworthy. In the case of 
The Phœnicia (D. G.) 90 Fed. 116, actual defect in construction was 
also found to be the cause of a leak in one of the ports on the first 
voyage. In The Friesland (D. C.) 104 Fed. 99, the évidence of deep 
wear by a valve was deemed sufficient proof of a long failure in 
proper inspection. Hère the circumstances are ail reversed. There 
is not only no évidence of any defect in the material or workman- 
ship of thèse rivets, but the fact that the steamer had made many 
voyages without leak from them, affords sufficient proof that the 
material and work were good. The Exe, 6 C. C. A. 410, 57 Fed. 
399, 401. The évidence shows, moreover, the application of ail the 
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Hsual and ordinary means of making the ballast tank secure by 
overhauling and repairing the ship at proper intervais and by testing 
the tank by fréquent trials, and the ordinary tests were applied 
shortly before the ship sailed on this voyage. Compétent experts 
testify that thèse tests are ail that are deemed necessary; and 
those tests showed that the tank was sound and tight. No leak was 
discovered until after the ship had experienced heavy weather. On 
the fourth day ont, July 20th, the log records: "Ship pitching 
heavily; strong breeze and heavy head sea, shipping water over 
aU; same weather continuing during the afternoon and night." July 
21st, 4 a. m.: "Same; ship diving heavily and shipping heavy water 
over ail." On the 24th, 4 a. m.: "Fresh wind and heavy head 
swell, ship pitching heavily." On the 26th, 8 p. m.: "Heavy con- 
fused sea;" and similar weather continuing till the following noon, 
the entry then being "Very high S. W. swell, ship pitching heavily." 

The testimony of the ship's officers whom the libelant made bis 
own witnesses, is to the same efïect. The libelant is not at liberty 
to discrédit their testimony, though he may show it to be mistaken. 
But this he has not doue. Their évidence as to strain is corrobo- 
rated by "weeping" about other rivets in the same part of the tank, 
and by the fact that the leak f rom them had to be repaired by "caulk- 
ing," that is, "the edge of the tank was hammered up tight." Con- 
sidering that this was ail tight under test by pressure on leaving Lon- 
don at the beginning of the voyage, the inference of strain from the 
heavy rolling, pitching and lurching as testifled to seems to me un- 
avoidable; and given any such starting of the plates by strain the 
snapping of some rivet heads and conséquent loss of the rivets, is 
not unnatural. The fact that only two rivets were thus lost does 
not warrant the inference of latent defect in the absence of ail other 
proof ; as above observed, their previous service is proof to the con- 
trary. In the case of The Sandfield, 34 O. G. A. 612, 92 Fed. 663, 
the court of appeals for this circuit very deflnitely and pointedly 
ruled that mère inequalities in service where no defects are shown 
by the évidence, do not warrant the inference of unseaworthiness. 
Notwithstanding the fact that the rivet în that case had been driven 
in somewhat aslant, the court by Wallace, C. J., on this point say: 

"The theory upon which It Is Insisted that the steamship was unseaworthy 
Is that the rivet In question was defective. Undoubtedly the rivet was not as 
perfect as the workman might ha^e made It, and was less capable of resistlng 
the effects of strain and vibration than If it had been as absolutely strong and 
perfect as the best or average of the many thousand rivets in the vessel, but 
we agrée wlth the district judge who decided the case In the court below that 
'any such mère Inequality In the strength of the rivets does not ainount to 
unseaworthiness.' Whether the vessel was unseaworthy or not is to be de- 
termined by the test whether she was reasonably fit for the contemplated voy- 
age. Dupont V. Vance, 1& How. 162, 15 L. Ed. 584; Carv. Carr. by Sea, § IS; 
The Silvia (Oct., 1898) 19 Sup. Ct. 7. If she was, it matters not that she was 
not impregnable to the assaults of the éléments. If a vessel is reasonably 
sufflcient for the voyage, and is lost by a péril of the sea, her owner is not 
responsible, as a carrier, for the cargo lost, upon proof that a stouter vessel 
would hâve outUved the storm. Ang. Carr. 17S. It does not follow, beoause 
the rivet loosened In conséquence of the extraordinary strain whlch the vessel 
encountered, that it was one whlch would hâve been pronouneed insufflcient 
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hy men of compétent judgment, upon an examination and ftill appréciation of 
Its condition at the beginning of the voyage. No expert testlfied that such a 
rivet would hâve been eonsidered unsafe. On the contrary, the only witness 
to whom such a question was addressed — ^a shipbuilder and mechanical en- 
gineer of great expérience and intelligence — testified that the irregulai-ity was 
net an unusual one, and was net enough to affect the strength of the rivet 
substantially. Persuasive évidence that the rivet was originally reasonably 
strong and sufficlent is found in the fact that It had proved to be so througù- 
out the previous voyages of the vessel." 

I do not perceive that the présent case differs in principle from 
the décision in The Sandfleld, and numerous other cases (see The 
Warren Adams, 20 G. G. A. 486, 74 Fed. 413; The British King 
[D. G.] 89 Fed. 872; The Titania [D. G.] 19 Fed. 101, 107, and cases 
there cited) where leaks arising in the course of heavy weather to a 
ship proved by abundant testimony to hâve been carefully observed 
and tested in the particulars complained of and fonnd in ail respects 
reasonably fit for the voyage, are held to be properly attributable to 
the excepted périls or dangers of the seas, and not to unseaworthi- 
ness. 

3. From the above view of the facts it is évident that even if the 
loss of the two rivets could be deemed to warrant a finding of un- 
seaworthiness, the first exception above qnoted would still furnish 
an adéquate defence; since the facts as I hâve found them show 
that "ail reasonable means had been taken to provide against such 
unseaworthiness." 

Without considering the other exceptions the libel should be dis- 
missed with costs. 



THE CAEBONBRO. 

(Circuit Court of Appeals, First Circuit. January 9, 1901.) 

No. 336. 

1. TOWAGE— Loss OF ToW— LlABtLITY OF TUG. 

The Oarbonero, a powerfui océan tug, went to sea from Vineyard Haven, 
in heavy southwest weather, with three barges in tow; two of the 
barges being the St. Nicholas and the Excelsior. Although, after sailing, 
the weather became heavier, the tug did not put back, and flnally was 
compelled to proceed with its tow to an intermediate anchorage. The 
St. Nicholas and Excelsior dragged their anchors and were flnally lost. 
HeU, in a suit by the owners of the barges against the tug, that the évi- 
dence as to the State of the weather was insuflieient to sustain the charge 
that the tug was in fault either for going to sea, for not retuming to 
port, or for anchoring where she did; also, that as to the St. Nicholas the 
tug rendered ail the assistance which was possible, and was not in fault. 
8. Same— Ddty of Tug — Buiîden of l^oop. 

tJnless under extraordinary eircumstances, it is the duty of a tug which 
has been compelled by stress of weather to anchor with her tow to 
promptly render ail practi cable assistance to a tow which is in péril; and 
where a barge, constituting a part of a tow auchored nnder such eircum- 
stances, dragged her anchor and began to drift, and the tug, on attempting 
to welgh anchor, found that her donlîey engine would not work, a delay of 
2% hours, and until after the barge had drifted out of sight, before sliiJ- 
ping her cable to go to the assistance of the tow, was a breach of the 
contract of towage, and also gross négligence; but, such négligence not 
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being a statu tory fault, the burden does not rest upon the tug of provlng 
that she could not hâve rescued the harge by diligent action, and to charge 
her with liability for the loss of the barge it must be shown by libelant, 
in accordance with the usual course in admiralty; that such loss was in 
fact due to her fault. 

8. Admiralty — Appeal — iNSUFPicrEïiOT OF Evidence. 

In a suit to charge a tug with Tiability for the loss of a tow, the évidence 
was such as to cstablish gross fault on the part of the tug, and to create 
a strong presumption against her; but upon the issue whether the loss 
was due to such fault neither party produced évidence which it was 
apparently wlthin its power to produce, and without which the court on 
appeal was left to mère conjecture as to material facts, and unable to 
reach a satisfactory décision. Held. that the case would be remanded to 
the,., district court for further proofs, and if none were oSered the llbel 
Bhould be dismissed. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

In Admiralty. Libels by the Reading Company and Melville L. 
Cobb against the steam tug Carbonero. Prom a judgment dismiss- 
ing the libels, libelants appeal. Eeversed. 

The following is the opinion of the district court (LOWELL, Dis- 
trict Judge): 

"Thèse were libels flled against the tug Oarbonero for damage suffered on 
February 16, 1898, by the Bxcelsior and St. Nicholas, two barges of its tow, 
and by their cargoes. At about 7:40 a. m. the tug, with the two barges 
mentioned and the barge Indian Kidge, started to the eastward from Vine- 
yard Haven. The wind was between west and southwest, blowlng about 
15 miles an hour. The sky was overcast, but the sun occasionally broke 
through. When they were off Cape Poge it begau to snow, at first in flurries. 
then in a severe snowstorm, the wind increasing fast. After passing Half 
Moon Buoy, the tug headed between north and northeast, and proceeded on 
that course for alwut an hour and a half, then hauled the barges into the 
wind, and anchored them about 1 p. m., anchoring itself opposite the middle 
barge. At about 2:20 the Excelsior parted its chain cable. The tug tried 
to get up its own anchor, its donkey angine broke, an attempt was made 
to repair the engine, and the tug did not get clear by slipping its anchor 
imtil about 5 p. m. The Excelsior had then been long out of sight, and 
was totally lost, with ail hands aboard. At about 5 o'clock the St. Nicholas 
parted its chain, the tug rescued the crew, but the barge went ashore on 
the Common Plats, and was somewhat injured. The faults charged against 
the tug are: 

"(1) Departure from Vineyard Haven in dangerous weather. 1 think the 
libelant's case Is not made out upon thls point. The storm signais, which 
were seen or might hâve been seen by the Oarbonero's captain in spite of 
hls statement to the contrary, were southeast storm signais, and manifestly 
the southeast storm, which, durlng the night, had reached the veriflable 
minimum for only 10 minutes, was then over. Strong wlnds from a westerly 
direction were to be expected, but not, t think, any considérable quantity of 
snow. There was nothing In the wind, when it came, to prevent the tug 
and tow from reaching a safe anchorage off Chatham. It was the bllnding 
snowstorm which made unsafe the navigation around Monomoy and Pollock 
Rip. TJpon the whole, I think that, at the time of starting, the conditions 
were not so nnfavorable as to make starting négligent. Something must be al- 
lowed to the discrétion of the captain of the tug. The eaptains of the St. 
Nicholas and of the Indian Rldge testifled that they did not think it prudent 
to leave Vineyard Haven on the morning of February 16th. At the trial I 
thought this testimony Inadmissible, but I now think otherwise. Transporta- 
tion Line V. Hope, 95 U. S. 297, 2é L. Ed. 477. Considering the relations of 
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the parties, however, the testimony Is not of great weight, and It Is to be 
noted that neither captain made any objection to the departure, and both 
apparently expected it. Tbat the captain of the Indian Eidge would remon- 
strate upon occasion is shown by his remonstrance on the morning of the 
17th. See, also, the testimony of Capt. Inman. I thinli the testimony of 
Capt. Mallows inadmissible by reason of his distance from Vineyard Haven. 

"(2) Failure to tum bacli to Vineyard Haven. By 8:30 or 9 a. m. the con- 
ditions were decidedly worse, the wind was increasing, and snow had begun 
to fall; but an increase of wind was certainly expected, and not greatly to 
be feared, while it was not unnatural to suppose that the snow fall would 
be conflned to occasional flurries. After the snow sqnalls had grown almost 
to a blizzard, to turn bacli had become impossible, and an anchorage on the 
northern side of the sound was naturally and properly sought. Making rea- 
sonable allowanee for the dlfflculty of the situation, I think the captain of 
the tug, in heading for the north shore of the sound after passing Half Moon 
Buoy, was taking the proper course. 

"(3) Anchoring too far to the south. After the tug headed to the north 
at 11:15 a. m., the condition of things became worse than ever. The captain 
kept a course between north and northeast for an hour or more, probably for 
less than an hour and a half, inasmuch as some time must hâve been taken 
in anchoring and in bringing the tow into the wind, and even the tug was 
anchored at 1 p. m., aceording to the engineer's log, which seems to me the 
most trustworthy. The distance from Half Moon Buoy to the anehorage 
designated by the captain is about six and a half nautical miles. The cap- 
tain's statement of the place where he came to anchor is to be preferred to 
the statement of the captain of the Indian Kidge, for the bearings taken by 
the latter détermine nothing exeept that they were inaceurate. The Hand- 
kerchief Lightship does not bear southeast from Bishop and Clerks. Oonsid- 
ering the distance of the anehorage from Half Moon Buoy, some six and a 
half miles, the time taken in traversing that distance, not over one and a 
half honrs, and Capt. Rood's estimate of his rate of speed during the passage, 
four miles an hour, it Is hard to see how he could hâve thought himself fnr- 
ther to the northward than he actually got. In this respect, as in some 
others, I fear he was not quite ingenuous. Upon the whole, however, con- 
sidering ail the circumstances, I think that the libelants hâve not shown him 
to be at faxilt in anchoring when and where he did. The burden of proof 
is upon them. That, in other respects, his navigation up to the time of an- 
choring was unexceptionable, Is not contested. The tug was on hand to 
render assistance as soon as the St. Nieholas got adrift, and the captain of 
the St. Nieholas distinctly says that to save the barge was then impossible. 
It follows, therefore, that the tug is not to blâme for the damage donc to 
the St. Nieholas and its cargo. The case of the Excelsior is diflferent. Ac- 
eording to the tug's log, which I accept in préférence to the vague statements 
of Capt. Woodhouse, the Excelsior went adrift at 2:20. The tug got under 
way at 5 o'cloek. Two hours and a half Is too long for a tug boat to take 
in getting under way in a case of extremest need. The difflculties were con- 
sidérable, but the emergency was great. When the windiass broke down at 
2:30, the attempt to repair the donkey engine should bave been accompanied 
by the unshackling of the ehain, and the earliest way of escape should hâve 
been taken. The process of unshackling, and thus slipping the chain cable, 
took not over half an hour, I rather think considerably less; and, if it had 
been undertaken immediately upon the failure of the donkey engine, I think 
the tug might hâve reached the Excelsior. I am compelled to say that T 
do not find the captaln's answers concerning this part of the occurrences to 
be quite frank. He certainly left upon my mind the impression that a large 
proportion of the time between 2:20 and 5 o'cloek was spent in unshackling 
the chain, whereas the time so spent is shown to hâve been pretty short by 
the clear and frank testimony of the engineer. Indeed, the captaln's testi- 
mony upon this point has caused me to attach less weight to his testimony 
on other points than I should otherwise hâve done. I flnd, then, that the 
tug was in fault in not proceeding sooner to the relief of the Excelsior. With- 
out meaning to imply severe moral censure upon the captain of the Oarbonero, 
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yet, taklng his appearance on the stand and hls whole story together, I think 
he was blamably wanting in energy and skill in not getting qulcker nnder 
way. 

"It was contended that this delay was not tbe cause of the Exeelsior's 
loss. The ruie applicable to tliis contention is stated in Ttie Pennsylvania. 19 
Wall. 125, 136, 22 L. Ed. 148: 'In such a case the burden rests upon the 
Bhip at fault of showing, not merely that her fault might not hâve been 
one of the causes, or that It probably was not, but that it could not hâve 
been.' Heavy as is this burden, I think the tug has sustained it. Let us 
examine what could possibly hâve been donc. Apparently the conditions 
were no better at 3 o'clock than they vrere at 5:30. Theie was more day- 
light, but want of daylight was not suggested as a reason why the St. Nich- 
olas was not saved. In the first place, I do not believe that the crew of the 
Bxeelsior would hâve been willing to remain aboard of the barge through 
the night, attached to the tug by a hawser, and without an effective anchor 
on either vessel. TJnless they remained on board, the barge could not bave 
been saved; for it would clearly hâve been impossible both to save the 
Bxeelsior and to take ofC her crew. Secondly, had the barge's crew been 
willing to remain, and had an attempt been made to save the Excelsior by 
carrying a hawser to her, I think the attempt would hâve failed, as it is 
agreed it would hâve failed later in the case of the St. Nicholas. Thirdly, 
had the tug been able to make fast to the barge, and had the hawser held, 
the tug could hâve done nothing but hold the barge by the hawser and by 
steam power; for the tug's large anchor could not then hâve been picked 
up, the small anchor would not hâve held, and to make fast either to the 
Indian Ridge or to the St. Nicholas, even if possible, would bave been mani- 
festly unwise. To go off with the Excelsior to a place of safety, leaving the 
other barges to their fate, would hâve been highly improper; and so, even 
if the tug had been able to save the Excelsior uutil the St. Nicholas \,ent 
adrift, the former must then bave been cast ofC in order to save tbe crew of 
the latter. As has been said, doubtless there is a heavy presumption agalnst 
the claimant; but I think it has been overcome. To conceive a rescue of 
the Excelsior by the Carbonero at 3 o'clock or thereabouts would, it seems 
to me, call for the exercise of an extravagant imagination, — of an imagination 
considerably more extravagant than would bave been called for to conceive 
an escape by means of a lookout in the case of The Farragut, 10 Wall. 334, 
19 L. Ed. 946. I find, therefore, that the fault of the tug in not sooner 
reaching the Excelsior did not contribute to the loss of that barge. The libels 
must be dismissed, but, in view of the conduet of the tug, without costs." 

Henry M. Eogers (Robert M, Morse and William M. Eichardson, 
on the brief), for appellant. 
Eugène P. Carrer (Edward E, Blodgett^ on the brief), for appellee. 

Before COLT and PDÏNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. The gênerai facts are sufflciently stated 
in the opinion of the learned judge who heard this case in the dis- 
trict court. This, however, is subject to the observation that, al- 
though that opinion states that the tug's donkey engine broke when 
she tried to get up her anchor, we must hold ourselves not bound to 
this particular expression. It is sufficient on this point that we 
agrée with the conclusion of the district court that the record fails 
to show that whatever did occur arose from the "unseaworthiness" 
of the tug, as that expression is applied to cases of this class. We 
agrée with that court that the libelant below has not maintained 
the prépondérance of évidence necessary to show that the tug was 



THE CARBONERO. 



333 



at fault for going to sea from Vineyard Haven, or for net return- 
ing to that port, or for anchoring where slie did anchor, in view of 
the circumstances under which she anchored. We also agrée that 
there was no fault on the part of the tug so far as the St. Nicholas 
was concerned. 

The tng claims that the Excelsior went adrift by reason .of her 
chains parting, and that the parting of the chains was caused by 
the barge having insufflcient length of chain or by the chains being 
too light. Thèse propositions are not sustained. On the other 
hand, the log of the tug shows that this barge dragged her anchors, 
and this is supported by proofs which show that the barge did not 
go ofl so rapidly to leeward as she would hâve gone if she had 
parted her chains. Whether or not she subsequently parted her 
chains is not of conséquence on this branch of the case, because, in 
the absence of assistance from the tug, the disaster which resulted 
in the loss of the Excelsior and her crew was unavoidable from the 
time she began to drag. It is true that the Excelsior only had 60 
fathoms of chain; but the évidence is not deflnite enough to show 
that this was a fault, or, more especially, that, if a fault, it was a 
contributing one. 

The resuit is to leave only the question whether the tug is respon- 
sible for the loss of the Excelsior by reason of not going to her 
assistance sooner. We think that the rule stated in The Gladiator 
(decided by this court May 23, 1897) 2.5 C. G A. 32, 79 Fed. 445, ap- 
plies hère. There we said that the Gladiator was a powerful coast 
tug, with ail the applianees and crew which the expression implies, 
and that she was inexcusable in that she did not use îhem for the 
relief of the schooner, a part of her tow and in péril, so far as it 
was practicable for her to do so. In other words, we are of the 
opinion that it was a part of her contract of towage that, under the 
circumstances of this case, the tug should go promptly to the relief 
of the Excelsior as soon as she found the barge was adrift. Carv. 
Carr. Sea (3d. Ed.; 1900) § 339; Kenn. Civ. Salv. (1891) 87 et seq. 
Of course, there may be circumstances under which, by reason of 
stress of weather, the only relief which a tug can afford her tow 
becomes of an extraordinary character, and therefore salvage service, 
rather than an incident of the towage contract. This, however, was 
not the fact in the case at bar. We therefore agrée with the learned 
judge of the district court that the tug was guilty of a breach of 
the contract of towage, in that she did not promptly slip her cable 
as soon as she found that her donkey engine would not work the 
windlass. The difficulty in the case is with regard to his conclu- 
sions to the effect that ail efforts of the tug to relieve the Excelsior 
would bave been futile, so that the case is one in which damages 
cannot be awarded, because no damage in fact arose from the lack 
of diligence on her part. 

It is maintained that it is apparent that ail efforts of the tug to 
rescue the Excelsior would hâve been futile, even if promptly taken, 
because she was on hand to render assistance as soon as the other 
barge, the St Nicholas, got adrift, and yet her captain testifies that 
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it was impossible to save her. The line of reasoning appears to be 
that, because it was impossible to save the St. Nicholas, it would 
therefore hâve proven impossible to hâve saved the Excelsior. ïhe 
détails of the reasoning in this direction vee need not repeat, as 
they will be found in the opinion below. The opinion also adds 
that, to hâve gone off with the Excelsior to a place of safety, leav- 
ing the other barges to their fate, would hâve been highly im- 
proper. It concludes that the fault of the tug in not sooner reach- 
ing the Excelsior did not contribute to the loss of the barge. The 
mate of the Carbonero testifles that she might hâve run a hawser 
to the St. Nicholas, but that the crew of the barge was not sufficient 
to hâve hauled it aboard. The master of the tug testifles that he 
did not try to run a hawser to the St. Nicholas, and that her crew 
could not hâve handled one. The master of ftie St. Nicholas testifles 
that she had a donkey engine, and carried three men besides him- 
self. He also testifles that no attempt was made to carry out a 
hawser from the tug, and that it was impossible to do it. The log 
of the Carbonero shows that the barge Excelsior "began to drag her 
flnchor at 20 minutes past 2, and the fact was at once known aboard 
the tug. The St. Nicholas went adrift about 5 o'clock, some 2^ 
hours later, almost at the same time that the tug slipped her cable, 
and the log of the Carbonero shows that she rescued the crew of 
the St. Nicholas at 7 o'clock. The log of the St. Nicholas states 
that at 1 o'clock the wind was blowing a gale, at 3 o'clock it was 
still increasing, and at 5 o'clock it had become a hurricane. Mr. 
Smith, the observer at Boston, testifles that the velocity of the wind 
that afternoon did not represent a heavy gale; that it was not un- 
usual; and that the danger signal was hoisted because a wind of 
that velocity is supposed to be dangerous to the lighter class of ship- 
ping. That the tug was entirely able to cope with it is évident 
from the fact that, after she rescued the crew of the St. Nicholas, 
she lay to ail night near the barge Indian Ridge without difficulty, 
although the Highiand light weather report shows that the velocity 
of the wind had not substantially abated at 10 o'clock in the even- 
ing, at which time the report in the case closes. There was no diffi- 
culty which would hâve prevented this powerful tug from promptly 
slipping her cable and going to the relief of the Excelsior as early 
as 3 o'clock in the afternoon. The barges were fitted for towing 
on the Atlantic coast; so that a presumption exists that the Ex- 
celsior was properly equipped for taking aboard a hawser of suffi- 
cient size for towage purposes, and that she had the proper steam 
appliances therefor, although the libelant failed to prove the facts 
in this regard. 

The state of the wind at the time the tug reached the St. Nicholas 
was, as we hâve seen, more severe than when the tug might hâve 
reached the Excelsior. Moreover, the évidence shows that, after the 
barges went adrift, their windlasses and winches became iced up, 
and, of course, their crews were every hour becoming more and 
more chilled and enfeebled. On the whole, nobody testifles that it 
would hâve been impossible to hâve rescued the Excelsior at 3 o'clock 
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in the afternoon, and the condition of things was so différent at 
that time from what it was when the tug reached the St. Nicholas 
that we cannot properly reason from one to the other. Ail this 
leads to an expectation that, if the tug had slipped her cable promptly, 
she would hâve accomplished something in behalf of the barge Ex- 
celsior, and that if we could regard ourselves as marine experts 
accustomed to emergencies of this nature, and familiar with the 
particular portion of the New England coast where this wreck oc- 
curred, and with the power and capabilities of tugs and barges of 
the character in issue hère, we would, on this record, be satisfied 
to a reasonable probability that, if the tug had done her duty, the 
barge and crew would hâve been saved. But although the whole 
crew of the Excelsior was lost, so that the libelant could net give 
us the beneflt of their évidence, and is therefore excusable to tibat 
estent, yet it has failed to prove how the barge was equipped for 
an emergency of this character, and even what was the number of 
her crew. Moreover, the parties hâve failed to bring before us the 
testimony of experts in regard to the probable capability of a tug 
like the Carbonero in the state of weather described, and whether, 
probably, she would hâve been able to run a hawser aboard thé 
Excelsior, and in regard to the disposition which could bave been 
made of that barge if the tug had succeeded in getting her in tow. 
The court is also entirely without évidence whether, after anchor- 
ing the barges, it was the duty of the tug to search for a better lee, 
and whether she could hâve found it if she had searched for it, or 
whether, under the circumstances and consistently with her duty to 
the other barges, she could, in any way, hâve towed the Excelsior 
to a safér anchorage if she had been recovered, or whether, iil the 
event this could not bave been done, the tug could, with or without 
the use of the Excelsior's anchors, hâve kept steam on and held up 
the barge during the night. 

If the rule applied to the tug by the court below, cited from The 
Pennsylvania, 19 Wall. 125, 136, 22 L. Ed. 148, had been the ap- 
propriate rule, there is no doubt that we would be compelled to re- 
verse the decree of that court, and hold that the loss of the Excelsior 
was the resuit of the misconduct of the tug; but it is only in cases 
of a statutory fault that it rests on the offending vessel to show 
that the ioss could not hâve been caused by her offense. The case 
at bar, with référence to the question whether, the tug being in 
fault and the barge having been lost, the tug must therefore be 
charged with the loss, dépends on whether or not the fault of the 
tug did in fact cause the loss. This, again, dépends on the other 
question whether, if the tug had not been in fault, she could hâve 
rescued the Excelsior, and could hâve either put her or held her in 
a place of safety. No statutory rule is involved, and the conclusion 
is to be reached in the ordinary course in admiralty. This is the 
distinction which has been made by varions courts, and especially 
by this court in our opinion passed down in The H. P. Dimock, 23 
C. G. A. 123, 77 Fed. 226, 230, and in The Columbian, 41 C. C. A. 
150, 100 Fed. 991, 993. 
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Under the circumstances, the fault of the tug was gross, and the 
natural presumption against her is very great. In view of the ex- 
pédients which masters of steamers and sailing vessels find unex- 
pectedly at hand, or within their ingenuity, when acting boldly and 
promptly in a marine stress, we are naturally inclined to the bellef 
that, if the tug had done her duty, she would hâve found some way 
of rescuing the Excelsior, and that, therefore, the loss is chargeable 
to her. Nevertheless, on the state of the proofs, it is impossible 
to reach a conclusion 'on this proposition which will justly satisfy 
the mind of the court. Indeed, our conclusions might be ,only 
guesses. Rude v. Wescott, 130 U. S. 152, 167, 9 Sup. Ot. 463, 32 L. 
Ed. 888. While, therefore, we disapprove the particular line of rea- 
soning of the learned judge of the district court which leads to a 
conclusion, in behalf of the tug, that efforts on her part would hâve 
been futile, we think it is within the power of the parties to pro- 
duce, on the one hand and the other, more satisfactory évidence 
than the record now contains as to the means which were avail- 
able for the relief of the Excelsior in the conditions which existed, 
and with regard to the probable resuit if those means had been 
employed. If the lack of évidence had been merely the omission on 
the part of the Excelsior to prove what resources she had, either 
for passing out a hawser or for taking one aboard, or for obtaining 
a better holding in case she had been towed back into a place of 
comparative safety, we might hâve reached the conclusion that she 
had not given the case the beneflt of ail the facts to which it was 
entitled, and that, therefore, she had left the court to conjecture 
when she might hâve aided it in ascertaining the reasonable proba- 
bilities; but with regard to the topics to which we hâve referred, 
and as to which we are unable to reach a justly satisfactory con- 
clusion, we think that neither party bas given us ail the aid which, 
by reasonable diligence, it might hâve given us. Therefore we are 
of the opinion that further investigation should be made by the 
court below, without either party taking anything by this appeal. 
If no further proofs are adduced, that court should reaflSrm its de- 
cree. 

The decree of the district court is reversed, and the case is re- 
manded to that court, with directions to proceed in accordance with 
our opinion flled this day, and neither party will recover costs of 
appeal. 
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REPUBLIO OF COLOMBIA T. CATJCA CO. et al. 
(Circuit Court, D. West Virginia, January 9, 1901.) 

1. JUBISDICTION OP FEDERAL COTIKTS— SCITS BT FOHEIGN STATB. 

A suit in equity to set aside an award of arbitrators may be maln- 
tained in a court of the United States by a foreign istate against a corpo- 
ration of the State in wlilch the suit is brought, found and served Tvithin 
the district. 

2. Arbitkation and Awahd— Construction of Agbeembnt of Submission— 

Majoeity Award. 

The government of the republic of Colombia granted a concession to a 
citizen of the United States to construct and operate a railroad in that 
country, and such concession was, with the consent of the government. 
assigned to a corporation of West Virginia, which proceeded to construct 
and eqnip a portion of the road. A controversy havlng arisen, the gov- 
ernment sought to revoke the concession, and the matter became a subject 
of diplomatie correspondence betvreen the Colombian government and the 
State department of the United States. The Colombian congress subse- 
quently passed an act authorizing the government to enter Into an agree- 
ment with the company for an équitable adjustment of the différences 
between them, conditioned upon the surrender by the company of its con- 
cession, and the dellvery of ail its road and property to the government. 
In accordance with such act, an agreement for settlement and arbitration 
was entered into, by which the company surrendered its franchises and 
property on recelpt of a cash payment of $200,000, and a commission was 
created, composed of three members; one appolnted by each of the par- 
ties, and the third selected by the secretary of state of the United States 
and the Colombian minister at Washington, acting Jolntly. The commis- 
sion was glven power to regulate its own procédure, and was required to 
détermine the amount of just indemnlty to which the company was enti- 
tled for the works and labors executed during the time the enterprise had 
been in Its charge, its award to be final. The commission was given ex- 
tenslve powers, to inspect the property, take testimony, and examine ail 
the books and records of the company. Beld, that under such circumstan- 
ces, the matter being in the nature of a publie controversy, and the com- 
mission havlng been appointed in pursuance of a public law, for the ex- 
pressed purpose of making an équitable adjustment of the matters in dis- 
pute, and In vlew of the manner of sélection of the third member, the 
articles of submission could not be construed, in the absence of an ex- 
press provision therefor, to require a unanimous décision in order to render 
the award valid, but that, the commission havlng unanimously agrecd 
that ail matters should be determined by a majority vote, an award se 
made, upon matters heard and considered by the entire commission, was 
binding on the parties. 
B, Samb — Validity dp Award — Attempted Résignation of Ahbitrator. 

The final sessions of the commission were held in New York. After ail 
the testimony had been taken, and ail the matters In controversy had been 
argued by the parties and considered by the commission, and a final vote 
thereon was about to be taken, and after a number of the Items of the 
award had been agreed upon, some unanimously and some by a majorité 
vote, the member of the commission appointed by the Colombian govern- 
ment wrote a letter to hls government resigning his position. He deliv- 
ered a copy of such letter to hls colleagues, and refused to take any f ur- 
ther part in the proceedings. There was not sufHcient time remalning 
before the award was required to be made by the articles of submission 
to permit of the vaeancy being fiUed in the manner thereln provided. 
Eeld, that such résignation, which was not in fact shown to hâve ever 
been forwarded to, or accepted by, his government, did not of Itself cre- 
ate a vaeancy, and would not be given efCect to terminate the existence 
of the commission, and render nugatory its award, made on the same day. 
by the concurring votes of the other members. 
106 F.— 22 
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<5. Same— ScoPH oï Sdbmission. 

The scope of the snbmission, as to the matters to be consWered and 

Included In the award, was a matter to be detennined by the arbltrators, 

and the presumption Is In favor of the correctness of their détermination; 

to impeach their award, it must be clearly shown that they exceeded the 

powers granted. 
5. Same— Construction of Abticlkb of Submission— Mbanino of Forbiqn 

WOHDS. 

Where articles of submission to arbitration are In a foreign language, 
and contain technlcal terras, the arbitra tors may properly recelve expert 
testimony as to the meanlng of such terms when translated. 
i. Bame— Scope of Sdbmisston. 

The articles of snbmission provided that the company should receive a 
"just indemnlty" for the works and labors connected with the railway en- 
terprise, to be determined by the commission, and It was glven authority 
to examine the books and accotints of the company, and ail documents 
which might be submitted by the parties, and also to appraise the struc- 
tures, Works, and materials. Prlor to such agreement, the company had 
refused to settle on the basls of the actual cost of the physical construc- 
tion of the road, and the government had ofCered In settlement a sum 
conslderably In excess of such valuation as subsequently made by the 
commission, and as to which there was no controversy. Held, that the 
articles of submission, agreed to tinder such circumstances. In the absence 
of express provision to the contrary, must be construed to authorlze the 
commission to take into considération, In determinlng the just Indemnîty 
to be awarded the company, the other outlays made by It In the prosecu- 
tion of the enterprise, in addition to the cost of the physical structures 
delivered to the government, such as the salaries paid its officers, Its 
office and traveling expenses, and the amount paid by It to the original 
grantee for the concession, and that an award covering such items should 
not be set aside In the absence of any évidence to impeach the good faith 
of the commissloners. 

7. Bamb — Allowance dp Intbrest. 

The articles, however, havlng made no provision for the allowance of 
Interest, and the company having been in possession of the road and re- 
ceiving its revenues up to the time of the settlement, the allowance of 
Interest on any of the expenditures made by the company was not wlthln 
the scope of the submission; but the erroneous allowance of such interest 
did not vltlate the award as a Whole, the items belng separately speclfied, 
80 as to be readily separable. 

8. Bame— Ali-ow ANGE of Costs— Attobnkt's Fées. 

A provision in the articles of submisslon for payment of the expenses 
of the commission, and authorizing a finding by the award whether they 
should be paid by one or both the parties, did not authorize the commission 
to allow a fee to the attorney for the company as costs, and direct Us 
payment by the other party. 

In Equity. 

Calderon Carlisie, Wm. G. Johnson, and Edwin Maxwell, for corn- 
plainant. 

Cowen, Oross & Bond, Edward H. Murphy, and John W. Beaumont, 
for défendants. 

QOFF, Circuit Judge. This is a suit in equity instituted by the 
republic of Colombia against the Cauca Company and the Colombian 
. Construction & Improvement Company, two corporations organized 
under the laws of the state of West Virginia. The purpose of the 
biU is to obtain a decree directing the cancellation of an award made 
by two of three arbitrators, acting under a certain agreement of 
arbitration dated January 4, 1897, between the complainant and the 
Cauca Company, one of the défendants, the object of which was to 
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obtuin a settlement of ail the différences tlien existing between the 
republic of Colombia and the Cauca Company in connection with 
the contract for the construction of the Cauca Eailway. The award 
was returned October 22, 1897, signed by two of the three arbitra- 
tors named in the submission, and was in favor of the Cauca Com- 
pany for the sum of |452,048.93 in gold coin of the United States, 
to be paid by the complainant to the Cauca Company on January 
26, 1898, in addition to the sum of |200,000 previously paid on ac- 
count. The complainant insists that the award is invalid because 
it was made by two of the three arbitrators; because it compre- 
hends the allowance of items which were never considered, at any 
time, by ail three of the members of the commission acting together; 
because the arbitrators acted in excess of their powers, in that they 
considered and made their award as to matters not committed to 
their judgment by the articles of submission; for other reasons ai- 
leged in the bill, but not relied on in the argument, and consequently 
they will not be specially referred to. 

The défendants duly filed their answer to sald bill, to which ex- 
ceptions, on account of impertinence, were taken and disposed of. 
A cross bill was tendered by défendants, and filed by leave of court, 
praying for a discovery as to certain matters referred to in the orig- 
inal bill, as well as to transactions connected with the agreement 
of submission, and the proceedings of the commission at its sessions 
held thereunder, and also for a decree for spécifie performance by 
the republic of Colombia of the agreement of January 4, 1897, and 
for the payment of the award before mentioned; and that the said 
republic of Colombia be required to designate an attomey in fact 
within the jurisdiction of this court, with authority to accept service 
of such process or orders as may be found necessary for the exercise 
of the jurisdiction of the court. The cross bill was answered, issue 
joined, testimony taken, and the case regularly submitted after ar- 
gument by counsel. The record is most voluminous, the pleadings, 
exhibits, and testimony making several large printed volumes, and 
it would be a discourtesy, of which this court will not be guilty, if 
mention were not made of the fact that the briefs of counsel and 
their oral arguments, while able and éloquent, by far exceed the 
record in size as well as in interest. I hâve given the testimony 
careful study, for the décision of the case dépends more on the proper 
finding of the facts than on the détermination of the law. The for- 
mer is not easy of solution, — may be involved in doubt, — but the 
propositions of law to be disposed of and applied are, I think, well 
established, — even elementary in character. 

First, the question of jurisdiction is to be disposed of. The re- 
public of Colombia is a foreign state, within the meaning of those 
words as used in the constitution of the United States, and as such 
it bas the right to maintain a suit in this court, against any party 
found within this district, concerning any subject-matter of which 
Ihis court has jurisdiction. The Sapphire, 11 Wall. 164, 20 L. Ed. 
127. The défendants were found and served with process within 
the jurisdiction of this court. They hâve appeared and answered, 
and they hâve filed their cross bill, which has been answered by 
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the sole défendant thereto, the complainant in the original bill. 
That courts of equity hâve jurisdiction of bills the object o£ which 
is to set aside awards, and decree the same to be void, is too well 
settled by numerous décisions to admit of doubt. 2 Story, Eq. Jur. 
§§ 1451, 1462; 2 Pom. Eq. Jur. § 919; Burchell v. Marsh, 17 How. 
349, 15 L. Ed. 96. 

Before proceeding to consider the validity of the award, it will 
be well to state the facts relating to the controversy for the settle- 
ment of which the arbitration was entered into: 

On August 27, 1890, James L. Cherry, a citizen of the United 
States, entered into a written contract with the complainant to con- 
struct and operate a steam railway in Colombia, between Buena- 
ventura, on the Pacifie Coast, and Manizales, by way of Cali. This 
Une of railway was to be constructed and open to traffic, as far as 
the city of Cali, within four years from the date of said contract, 
unless prevented by fortuitous circumstances or vis major. This 
contract was approved by the congress of Colombia by an act known 
as Law 16 of 1890. Upon that part of the road to be completed within 
four years complainant guarantied interest to Cherry on the basis 
of 5 per cent, per annum, for 18 years, on the sum of |38,000 Ameri- 
can gold for each kilomètre. A portion of the line had been built 
previous to this contract with Cherry, which was by it assigned to 
him, together with the rolling stock thereon and the buildings re- 
lating thereto. Upon this portion of the road the guarantied inter- 
est of 5 per cent, was to be paid on the basis of $8,000 per kilomètre. 
This interest was secured to Cherry by one-half of the gross reve- 
nues of the Colombian custom houses on the Pacific Coast. The term 
of the concession was 70 years, at the end of which period the rail- 
way was to become the property of the republic of Colombia. As 
security on his part. Cherry was to deposit in New York, with com- 
plainant's depositary, |50,000 in American gold, before October 27, 
1890, which was to be returned to him when a portion of the road 
equal in value to $200,000 was constructed. Complainant was to 
furnish military protection to the employés and the property of 
Cherry without cost to him, and he was given the right to use wood, 
stone, and other material from the government lands required for 
railroad construction. He had the right to assign the contract to 
any individual or company of a private nature, but not to any gov- 
ernment or foreign nation, but notice of such assignment was to 
be given to the republic of Colombia. Troops, employés, and ma- 
terial of the government were to be carried over the railway at half 
rates. Cherry was to hâve his domicile in any city in Europe or 
America selected by him for that purpose, but, if he should not sé- 
lect Bogota, he was to keep in that city an agent vested with au- 
thority to deal with the government concerning ail matters relating 
to said contract. It was further provided that, if for any reason 
the government should déclare the concession to be forfeited. Cherry 
should hâve the right to submit the matter to the décision of two 
experts, one to be appointed by the government and the other by 
Cherry, and such experts were to appoint an umpire in the case of 
disagreement, and the décision of the arbitrators or of the umpire 
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was to be final and unappealable. On November 29, 1890, Cherry 
assigned his interest in the contract to the two défendants, the 
Cauca Company, wbich was organized to operate the road, and the 
Colombian Construction & Improvement Company, organized to con- 
struct it. The complainant was notified of the assignment, and 
thereafter recognized the Cauca Company as such assignée. 

The défendant the Cauca Company began the construction of the 
road in due time. It purchased rails, locomotives, supplies, and other 
necessary material for the construction and opération of the rail- 
way. The work progressed, but was not completed within the four 
years stipulated for in the contract. The complainant insisted that 
the failure to complète was because of the default and mismanage- 
ment of the défendant the Cauca Company, while said company 
claimed that it was because of the improper conduct of the govern- 
ment of the republic of Colombia, and also because of vis major. 
On the lOth of December, 1892, the minister of public works of Co- 
lombia and the attorney of the Cauca Kailroad Company entered into 
a written agreement by which the time for the completion of the 
first section of the road was extended for two years. On the 16th 
of November, 1894, the Colombian congress passed an act the first 
section of which reads as follows: 

"The government will proceed to decree lapsed the contract of 27 of August, 
1890, referring to the construction of the railroad from Buenaventura to 
Manizales, in as much as congress does not approve of the coalract 98 of 
1892, carried ont between the minister of public worlîs and Mr. Victor Malla- 
rino, gênerai représentative of the Cauca Kailroad Company, which deals wlth 
the extension of time for the construction of the said railroad." 

This act also authorized the complainant to assume possession of 
the road and to continue its construction. The défendant the Cauca 
Company, as a matter of tact, still continued in possession of the 
part of the road that was completed, and proceeded with the con- 
struction of other portions thereof. Said company, protesting to 
the complainant as to the act of forfaiture mentioned, demanded the 
formation of a tribunal of arbitration, as provided for in the orig- 
inal contract. Several efforts were made by the parties to adjust 
the difHculties so existing, but without success, when the matter was 
brought to the attention of the secretary of state of the United 
States, who in May, 1895, advised the minister representing the 
United States at the capital of the republic of Colombia that the 
action of said republic in regard to the forfeiture of the concession 
held by the Cauca Company appeared to be a cause for diplomatie 
interférence, and directed him to so inform the complainant. In 
October, 1895, the republic of Colombia directed that Cherry should 
appear at Bogota within 30 days, for the purpose of proceeding with 
the arbitration, and advised that, in default of his so doing, ail 
rights claimed by défendants under the contract would be forfeited. 
The secretary of state of the United States again communicated 
with the minister of that government, residing in the republic of 
Colombia, instructing him, in substance, to render assistance to the 
défendants in the negotiations relating to said difflculties, and to 
obtain an extension of 30 days in order that Cherry, who was then 
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in the United States, might be able to reach Bogota. This exten- 
sion was asked for by said minister, and was granted by complain- 
ant. In December, 1895, Mr. Cherry and Mr. Schramme, as rep- 
résentatives of the Cauca Company, arrived in Bogota, and pro- 
«ieeded with the negotiations looking to a settlement of the contro- 
versy, the complainant being represented by its executive and otber 
offtcers. No resuit was reached, and the subject was postpoiicd 
antil such time as the congress of the republic of Colombia could 
convene and consider the matter, each party in the meantime to re- 
tain such rights as they held under the original contract. The con- 
gress of the republic of Colombia convened and passed, on October 
20, 1896, Law 41, authorizing the government to enter into an agree- 
ment with the Cauca Company having in view the équitable adjust- 
ment of the then existing troubles. This act contained, among other 
provisions, the following: "In any event, the condition of the 
friendly settlement shall be the renunciation on the part of the gran- 
tee or his représentative of the franchise granted, and the consé- 
quent and immédiate delivery of the railroad, and ail its flxed and 
roUing stock, buildings, tools, and other appurtenances." Varions 
propositions and counter propositions of adjustment were ofiferëd, but 
no conclusion was reached, and flnally, on January 4, 1897, the agrée 
ment was entered into under which the award mentioned was made. 

In article 1 of the submission, complainant and the Cauca Com- 
pany compromise and settle ail pending différences in connection 
with the contract approved by Law 16 of the year 1890, regarding 
the construction of the railway mentioned. 

In article 2 the company surrenders absolutely the concession, and 
agrées to deliver to complainant within 15 days the railway, plant, 
and rolling stock. In exchange complainant agrées to pay the 
Cauca Company a "just indemnity for the works and labors which 
the company may hâve executed during the time in which the enter- 
prise has been in its charge," and also to pay for rolling stock, etc. 

In article 3 the parties agreed that the indemnity should be a 
sum equal to what "the company shall prove to hâve expended on 
the labors and works executed by it in the construction of the rail- 
way." 

In article 4 provision was made for a spécial commission to fix 
the indemnity, to be composed of three members, one to be chosen 
by complainant, one by the Cauca Company, and the third by the sec- 
retary of state of the United States and complainant's minister at 
Washington, acting jointly. 

In article 5 the commission was given authority to fix the in- 
demnity, and to appraise the structure, works, labors, and materials. 
In order to reach a proper indemnity, it was to examine the books 
and accounts of the company at New York, and the documents that 
complainant and the company might présent in support of their 
claims, and such as the commission might demand. TTie commission 
was to inspect the railway, examine witnesses, appoint experts il 
necessary, and fix the time within which the parties might make 
their proofs. It was also to détermine the procédure to be foUowed 
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in the exercise of the powers conferred upon it, including its own 
acts as well as the procédure of the parties themselves. 

In article 6 it was set forth that if either of the commissioners re- 
signed or declined, or should for any reason cease to act, the pro- 
ceedings of the commission should not thereby be invalidated, but 
the vacancy was to be filled by a new appointment, to be made 
within 30 days, by the party whose commissioner failed to act. If 
such party failed to so appoint, then it was provided that the secre- 
tary of state of the United States and the complainant's minister 
at Washington, acting together, should flU the vacancy. 

In article 7 the parties were authorized to appear before the com- 
mission either in person, by attorney in fact, or by agents. 

In article 8 the time allowed for the commission to make and file 
its award was flxed at 150 days, counting from its first meeting, 
but an extension of 60 days was provided for in case of justifiable 
delay. 

In article 9 it was agreed that the award should be final and with- 
out appeal. 

In article 10 it was stated that the complainant, calculating that 
the Company had invested about |200,000 in the construction of the 
railway (the company claiming much more), pays in advance to the 
Company $200,000 in gold, on account of the indemnity to be there- 
after awarded by the commission; this being done so as to secure 
the immédiate possession of the railroad by complainant. It was 
also stated that, in case of an award for more than $200,000, the 
complainant was to pay the excess in such manner as should be de- 
termined by the commission. 

In article 11 provision was made for turning the railway and prop- 
erty over to such person as may be designated by complainant, and 
for the taking of an invoice that should clearly set forth the condition 
of everything delivered. 

In article 12 the expenses of the commission are provided for, and 
directions are given that the award shall flnd whether one or both 
parties shall pay the same. 

In article 13 the discharge and release of the parties was provided 
for upon performance of the arbitration, and the extinguishment of 
the original concession was arranged for. 

In article 14 it was agreed that the parties to the submission should 
sélect their commissioners within eight days after the ratification 
of the agreement. 

In article 15 provision was made for the ratification of the submis- 
sion by the vice président of the republic of Colombia. 

Under this agreement the complainant appointed Manuel H. Pena 
and the Gauca Company Christian P. Schramme as their respective 
commissioners, and the secretary of state of the United States and 
complainant's minister at Washington selected Lewis M. Haupt, a 
civil engineer, as the third commissioner. On the 3d day of April, 
1897, the commission so constituted met in the city of New York, 
duly organized, and chose as their chairman the said Lewis M. 
Haupt. The complainant was represented before the commission by 
Trancisco J. Cisneros as attorney, and Roderick Robertson as coun- 
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sel, while the Cauca Company had as attomey Marcus Stine. The 
commission decided at its second meeting, held" April 27, 1897, that 
ail of its décisions should be by a majority vote of the members, and 
at its third session it was resolved that, in case of disagreement be- 
tween the members of the commission, the chairman should décide 
the question at issue. The sessions of the commission were duly 
held at stated times, much testimony was taken, and many witnesses 
examined, a number of them being expert Spanish lawyers and lit- 
erary men, as to the true meaning of the words relating to the scope 
of the commission and the extent of the submission. The books of 
the Cauca Company were offered, explained, referred to experts for 
examination and report, and subsequently considered by the com- 
mission. During the twenty-seventh session, held on August 30, 
1897, the commission, flnding that it could net complète its work 
within the limit of 150 days, unanimously resolved to extend the 
lime for 60 days additional. At its thirtieth session, held on Oc- 
tober 12, 1897, the commission commenced the considération of the 
testimony, — oral arguments and briefs of counsel having been made 
and flled, — for the purpose of formulating its award. An allowance 
of 1233,909.14 was made by the commission unanimously as the 
cost of the physical construction of the road ; the sum of $108,181.42 
was awarded by a vote of two to one as due on account of the sala- 
ries of the executive officers of the company to the 26th of January, 
1897; the sum of $135,000 was awarded by a vote of two to one 
as the cost to the company of the original concession; the sum of 
$13,643.33 was allowed by a like vote as interest on the cost of con- 
cession; the sum of $29,385.88 was by a like vote allowed as travel- 
ing expenses of the officers of the company in connection with the 
business thereof; the sum of $29,200 was awarded by a like vote 
as reimbursement to the company for a portion of the extra com- 
pensation paid its officers for extra trips to Bogota; the amount 
of $16,605.10 was allowed on account of expenses of the company at 
its New York office; the sum of $5,122.48 was also allowed by a like 
vote on account of incidental expenses. At the meeting of the com- 
mission held on October 19, 1897, it was moved to award the com- 
pany, as interest on the cost of physical construction to January 
26, 1897, the sum of $48,668.18, and the questions relating thereto 
were discussed, but the vote thereon was postponed. At the same 
meeting a motion was made that the company be allowed the sum 
of $32,333.40 as the interest on the actual amount paid in by the 
bondholders of the company. That matter was fully discussed by 
the members of the commission, but no vote was taken, and further 
action thereon was postponed. This meeting was the thirty-fourth 
of the commission, and ail the members of the same were présent, 
as they had been at ail previous meetings. Ail the members had 
heard the testimony and the arguments, and ail had taken part 
in the discussions and délibérations relating thereto, as is disclosed 
by reading the 1,058 printed pages of their proceedings. The thirty- 
flfth session of the commission was held on October 22, 1897, at 
which meeting Mr. Pena, the member designated by the complainant, 
did not appear, but he caused to be presented to the commission at 
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îts said session a communication dated October 22, 1897, of whîch 
the following is a copy of the translation thereof, the original having 
been written in the Spanish language: 

"ToHis Excellency, the Minlster of Hacienda, Bogota, EepubUc of Colombia: 
In View of the fact that Lewis M. Haupt and Christian F. Schi-amrae, both 
appointed as members of the commission created pursuant to the convention 
of January 4, 1807, to décide the controversy betvceen the Cauca Company 
and the republic of Colombia, relative to the Cauca Uailway, hâve declared 
thelr Intention to allow to the Cauca Company very large amoimts of money 
for alleged expenditures of the company having no relation to eithe;' the con- 
struction expenses of the company or the purchase of material on the con- 
struction of said Cauca Railway or for use thereon; and whereas, the said 
commission bas not, and never had, jurisdiction to pass upon or allow such 
expenditures; and whereas. In my judgment, said commissioners hâve departed 
from the terms of said convention, and propose to act in the matter of said 
controversy in a manner wholly beyond their officiai power as such commis- 
sioners, and to malve an award upon matters which the parties to said con- 
troversy never Intended to submit to their décision; and whereas, under the 
said clrcumstanees, I am convinced that it Is my solemn duty to refuse to 
act further with such commissioners, and to décline to remain a member of 
such commission until the illégal Intentions of said commissioners shall hâve 
been carried out by the making on their part of a pretended award upon mat- 
ters not submitled to said commission. I therefore beg to say that I hereby 
resign as a member of said commission, such résignation to talie effect at the 
moment of my signature hereto. 

"Dated at the city of New York, ■ his 22d day of October, 1897." 

This copy of the letter of regî^aation was inclosed in a communi- 
cation from Mr. Pena to the secreiary of the commission, and at the 
same time there was presented to said commission a letter, of which 
the following is a copy: 

"New YoTli, Oet. 22, 1897. 

"Messrs. Lewis M. Haupt and Christian F. Schramme — Gentlemen: Being 
Informed by Mr. Manuel H. Pena that he has resigned his otïice of commis- 
sioner in the matter of the arbitratlon of the controversy between the Cauca 
Company and the republic of Colombia, I désire, on behalf of said republie 
of Colombia, to say that such résignation on the part of Mr. Pena has de- 
stroyed the autonomy of the commission of which you and he were members, 
and that under such clrcumstanees no further act can hâve any force or effect 
as an officiai act on behalf of such commission or as an officiai act of a com- 
missioner in said matter. 

"Yours, very faithfully, F. J. Cisneros." 

The following resolution was then passed by the votes ot the re- 
maining two commissioners, viz.: 

"Whereas, by the terms of the convention pursuant to which this commis- 
sion was created, It Is provided in the eighth article thereof that, 'in order to 
carry into exécution the proceedings fixed by this agreement, and to render Its 
décision, the commission shall meet in the place or places elected by it, and 
for such purposes shall hâve one hundred and flfty days, counting from the 
installation, which may be extended sixty days more in case justifiable 
grounds of delay shall arise'; and whereas, this commission met and organ- 
ized on the 3d day of April, 1897, pursuant to the provisions of article fifteenth 
of said commission, and has since that time heard the proofs and allégations 
on behalf of the respective parties to the said convention, and has been at- 
tended by the attorneys and counsel for the respective parties, and has heard 
and considered their arguments, both oral and printed, and ail of the members 
of this commission appointed by said convention having participated in ail of 
the said meetings which hâve heretofore been held; and whereas, the time 
flxed by the said article eighth for the rendition of the décision of this com- 
mission has been extended In pursuance with the provisions of said article 
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eighth, and the sald extended time wlll expire on the Slst day of October, 1897; 
and whereas, ail of the members of the said commission hâve deliherated with 
respect to ail of the matters submitted to it, and a conolusion was reached 
by the members of thls commission with respect to ail of said matters prier 
to this date, but snch conclusion has not as yet been formally annonnced; 
and whereas, the attempt on the part of Senor Manuel H. Pena to resign from 
his position as a member of this commission, and his refusai to act as a 
member thereof at this time and under the aforesaid clrcumstances, and the 
concurrence in his action by the attomey for the republic of Colombia, indi 
cate that It will be impractlcable to procure the appolntment of another com 
missioner In place of sald Pena, in the event that his attempted resigrnatlon Is 
of any effect, so as to enable this commission to render a décision within 
the time required by the aforesaid eighth article; and whereas, by article 
flfth of sald conyention It is provided that the said commission shall déter- 
mine the procédure to be followed in the exercise of the powers conferred upos 
it both as to its own acts as well as to the proceedlngs of the parties them- 
selTes, and pursuant to said provisions It was unanimously determlned by 
this commission, with the concurrence of the attorney for the republic of 
Colombia and of the attorney for the Cauca Company, that ail décisions to be 
rendered by this commission and ail différences of opinion should be settled 
by a majority vote, and that such décision should be final; and whereas, the 
said commission is now ready to malie its formai décision, the terms of which 
were diseussed between the varions members of the said commission, includ- 
Ing the said Pena; and whereas, the said Pena has been requested to attend 
at this meeting and to partlcipate in the délibérations of the commission, and 
has falled and refused to attend thereat: Eesolved, that thls commission 
proceed forthwlth to make its award and to formulate Its décision as to the 
matters involved In the said convention." 

The foUowing award was then made and announced: 

"To the Eepublic of Colombia, the Honorable John Sherman, Secretary of 
State of the United States, and the Cauca Company: The commission ap- 
pointed under the convention of .Tanuary 4, 1S&7, which convention was en- 
tered Into between the republic of Colombia and the Cauca Company, having 
been duly organlzed on Aprll 3, 1897, by ail of the members appointed thereto. 
to wlt, Lewis M. Haupt, C. E., Manuel H. Pena, C. E., and Christian F. 
Schramme, and having had numerous sessions thereafter, at ail of which the 
several members appointed to the said commission were présent and partici- 
pated in the proceedlngs talsen before sald commission; and the said commis- 
sion and the aforesaid several members thereof having examined the books 
of the Cauca Company with great care, and having heard ail the witnesses pro- 
duced by the republie of Colombia and the Cauca Company, respeetively, and 
having considered the arguments, both oral and written, and the varions 
documents submitted for the considération of the said commission; and ail of 
the said commissioners having unlted in deliberating with respect to the mat- 
ters submitted to it pursuant to the terms of the said convention; and the 
underslgned, constituting a majority of the said commissioners, having reached 
the conclusion that the Cauca Company is entitled to be awarded tlie sum of 
four hundred and flfty-two thousand and forty-eight and »s/i(,„ dollars ($452,- 
048.93) in gold coin of the United States of America in payment of its clalm 
against the republic of Colombia, which claim Is the subject of the aforesaid 
convention: Now, therefore, we, the underslgned commissioners, constitut- 
ing a majority of the aforesaid commission, pursuant to the authority vested in 
the said commission under the terms of the aforesaid convention, hereby flnd 
that the Cauca Company is entitled to reçoive from the government of Colom- 
bia, on account of the matters referred to in said convention, Including the 
moneys aiready paid by the republic of Colombia to the sald Cauca Company, 
the sum of six hundred and flfty-two thousand and forty-eight and «s/m^ 
dollars ($652,048.93), In gold coin of the United States of America, of which 
sum the sald republic of Colombia has heretofore paid the said Cauca Com- 
pany the sum of two hundred thousand dollars ($200,000), leaving due and un- 
paid to the Cauca Company the sum of four hundred and fifty-two thousand 
and forty-eight and «s/, no dollars ($452.048.93), in gold coin of the United 
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States of America, which sum we hereby award to the sald Cauca Company, 
and which sum is to be paid by the republic of Colombia to the said Cauca 
Company In the city of New Yorli on the 26th day of January, 1898. The 
republic of Colombia is also to pay, as a spécial allowance, as part of the 
Costa incident to the said commission, to Attorney Marcus Stine, representing 
the Cauca Company, the sum of ten thousand dollars ($10,000) In gold coin of 
the United States, on the 26th day of January, 1898. In witness whereof, we 
hâve hereunto set our hands and seals this twenty-second day of October, In 
the year one thousand eight hundred and ninety-seven. 

"Lewis M. Haupt, Chalrman. [Seal.] 
"C. F. Schramme. [Seal.]" 

On the said 22d of October, 1897, after the award had heen ac- 
knowledged before a notary public, the chairman declared an ad- 
journment sine die. It is this award, made under the circumstances 
described, that the complainant prays may be decreed to be void. 

Is the award defective because only signed by two of the three ar- 
bitrators? Was it the intention of the parties to the convention that 
there should be no award, and that the settlement should not be ac- 
complished, unless ail three of the commissioners agreed to and 
signed the flnding? Was not the commissioner selected by the sec- 
retary of state of the United States and the minister résident of 
the republic of Colombia intended to be an umpire to cast the de- 
ciding vote, and détermine ail matters of différence between the 
commissioners selected by the parties to the convention? It seems 
to me that such was the intention. If it was otherwise, surely the 
language selected was peculiarly unfortunate. A unanimous déci- 
sion was not required in express words, and in a case of this char- 
acter it should not be implied. It was certainly the wish of the 
parties that the arbitration should be conclusive, effective, and final. 
The Cauca Company, in considération of the submission, surrendered 
the railway and the property connected therewith to the republic of 
Colombia, and the latter, in order to secure such possession, paid 
1200,000 in cash, and agreed to pay such further sum as the com- 
mission should award; it being conceded that there should be no 
appeal from the resuit. The commissioners selected by the parties 
to the agreement were avowedly favorable to the contentions of 
those, respectively, designating them; but the third member, Mr. 
Haupt, was disinterested and impartial. Under such circumstances, 
unanimity of action was hardly possible, and could not reasonably 
hâve been expected. Such seems to hâve been the construction 
placed upon the agreement by the représentatives of the parties 
thereto, for early in their sessions they concluded that a majority 
vote should govern their conclusions and détermine the resuit of 
their labors. While, as a gênerai rule, when submission is made 
to a given number of arbitrators, and no express authoritj is given 
that a smaller number may décide, an award will be void unless made 
by ail, still there are exceptions, and if it can fairly be inferred 
from the manner of the submission, and ail the circumstances at- 
tending it, that ail were not required to join in the flnding, the re- 
suit will be sustained. In addition to the circumstances referred 
to, it was set forth in the agreement that the commission should dé- 
termine the procédure to be foUowed in the exercise of the powers 
conferred upon it, both as to its own acts as well as to the proceed- 
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ings of th.e parties themselves. The commissioners determined that 
a majority vote should govern their proceedings, and ail parties as- 
sented to this hy their acquiescence through the fréquent sessions 
of the commission, held during a period of over 200 days. It foUows 
that I reach the conclusion that the award of two of the commis- 
sioners was valid, it appearing that ail three were présent at ail 
meetings of the commission when business was transacted, par- 
ticipating in its proceedings, and voting upon the motions and ques- 
tions arising and decided, except the last one. Therefore, had Com- 
missioner Pena not tendered his résignation, and had he been prés- 
ent at the session when the award was made, and then bave entered 
his dissent, stiU, under the circumstances, the award would hâve 
been binding on the parties, unless some other good cause could 
hâve been shown to render it void. In addition to this, I think that 
the submission was in the nature of a public contention; that the 
compromise and adjustment of the same through the médium of 
the commissioners was based on a public law, — an act of the con- 
gress of the republic of Colombia; and that, therefore, under the 
well-established rule applicable to such controversies, the décision 
of the majority will conclude the minority, and their act will be the 
judgment of the whole number appointed. The dispute was, at least, 
brought to an issue by an act of the congress of the republic of 
Oolombia, by which the franchise of the railway claimed by the 
Cauca Company was in effect forfeited. The submission was evi- 
dently the resuit of the friendly suggestions emanating from the 
secretary of state of the United States, and conveyed to the govern- 
ment of the republic of Oolombia through the minister of the United 
States residing at Bogota. The third member of the commission was 
chosen, not by the parties nor by the commissioners appointed by 
them, but by the représentatives of the governments of the republic 
of Colombia and of the United States. The original concession to 
Cherry recognized the enterprise he was authorized to carry out to 
be of public utility, and conceded to Lim ail the rights usual uuder 
such circumstances. In such cases, unless there is a spécial provi- 
sion to the contrary, unanimity in reaching a décision is not re- 
quired of the commissioners. Co. Litt. 181a; Grindley v. Eaiker, 
1 Bos. & P. 236; Ex parte Rogers, 7 Cow. 526. 

But, as a matter of fact, was not Pena still a member of the com- 
mission when the award was made? Did the mère writing of a 
letter of résignation, which, so far as the record shows, was never 
even forwarded to the party by whom he had been appointed, cause 
a vacancy to exist in the commission? He could hâve recalled the 
résignation, or the party to whom it was directed could hâve declined 
to accept it, in which event he could again hâve taken his place as 
a member of the commission, and in fact he could hâve done that 
at any time after the writing of the letter, and before its acceptance 
ôy the power that appointed him. Clearly, it was not the intention 
of the parties to the convention that the existence of the commis- 
sion should be destroyed by a résignation of the character of that 
presented by Commissioner Pena. It would be an impeachment of 
the common honesty of the parties to the agreement, and a travesty 
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on their evidently honorable intentions, to hold that they designed 
it should thus be in the power of one man — actuated by, to say, the 
least, not conunendable motives — to render worthless the work re- 
sulting from the expenditure of thousands of dollars and months of 
careful research, in an effort to amicably adjust an unfortiuiate con- 
troversy, that was rapidly reaching the point of embarrassment be- 
cause of its national and diplomatie character. The testimony forces 
me to the conclusion that Commissioner Pena's only motive in with- 
dravFing from the commission was to prevent, if possible, a conclu- 
sion from being reached, or to render the award invalid should one 
be made. This conduct — keeping in view ail the circumstances sur- 
rounding him and the commission of which he was still a member — 
was not only reprehensible in character, but was fraudulent in its 
tendencies. He represented the complainant, as did Cisneros, who 
advised him to pursue the course he did, and, while I do not find 
that the complainant advised such action, still I hold that it would 
be unconscionable to allow the party whose agents thus deported 
themselves to effectuate, by the decree of a court of equity, the wrong 
intended to be accomplished by such improper conduct. If the 
award, which had virtually been agreed upon before Commissioner 
Pena withdrew, was composed of items not included in the submis- 
sion, then he should hâve entered his dissent, and hâve relied on 
the proper tribunal, the assistance of which would bave been easily 
obtained, for the purpose of declaring the invalidity of the flnding. 

This brings us to the considération of the scope of the submis- 
sion, and to the charge that the award includes items not contem- 
plated by the convention. The presumption is in favor of the award, 
and to avoid it the party complaining must clearly show that the 
authority granted bas been exceeded. The arabiguities in the sub 
mission were caused by the fact that certain words in it (in the 
Spanish language) were each susceptible of more than one meaninj;. 
Both parties to the agreement oiïered expert testimony as to the 
true meaning of said words, argument of counsel was heard, and the 
commission rendered a décision to the eflect that the items included 
by it in the award were embraced in the terms of the submission. 
'nais question was one for the commission to décide, and, as the 
words in controversy were of a foreign tongue and had a technical 
meaning, the évidence of experts was properly taken. 1 Greenl. 
Ev. §§ 277, 280. 

Did the commission err in the construction it gave to the sub- 
mission, and did it deal with matters which the parties never agreed 
should be the subject of the award? In construing the submission, 
we must not only look at the agreement itself, but also at what was 
the obvions intention of the parties, as shown by the circumstances 
existing when the contract was entered into. The parties clearly 
intended to adjust ail matters of controversy relating to the original 
concession to Cherry, as well as those growing out of the construc- 
tion of the Oauca Eailway. One side was claiming a sum of money 
lai^ely exceeding |600,000, while the other was conceding the sum 
of $200,000, and offering to arbitrate as to any additional amount. 
The original concession contemplated its assignment to a foreign 
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Company or individual, and the assignment by Cherry was of record 
in the proper ofiBce in Bogota, the considération of which assign- 
ment is one of the items of the award complained of. The company 
surrendered the railroad, aaid property connected therewith, and 
was to hâve in exchange a just indemnity for the works and labors 
connected with the railway enterprise. The company had absolutely 
declined a settlement the basis of which was to be an expert valua- 
tion of the actual cost of the physical construction of the railway. 
The président of the republic of Colombia had oiïered to see that 
1400,000 was paid as a cash settlement of the controversy, and had 
assured the minister of the United States residing at Bogota that 
lus désire was that the company should receive back every dollar it 
had expended. By the fifth article of the convention, the commis- 
sion was authorized to flx the indemnity, and in addition it was to 
appraise the structures, works, and materials referred to. To "in- 
demnify" is to save harmless; to reimburse; to repay any damage 
sustained. If the conunission, in ascertaining the indemnity, had 
been limited to the actual local cost of the railway, why was it nec- 
essary to consider the books of the Cauca Company at New York, 
as also the documents that the government of Colombia as well as 
the Cauca Company might présent in support of their respective 
claims, and such as the commission might demand? And would the 
président of the republic of Colombia hâve suggested, in settlement 
of the controversy, a sum in amount nearly double that of the actual 
expenditures for physical construction, about which there seems to 
liave been but slight divergence of opinion, if that matter had been 
the only one in controversy? I think that the conclusion reached 
by the commission as to the gênerai scope of its powers was correct, 
though on several items of one class of the allowances I am, as will 
appear hereafter, of the opinion it was in error. 

The sum of $233,909.14 was allowed as the cost of physical con- 
struction, and as to this item there is no controversy. The amount 
of $108,181.42 was estimated as a proper allowance on account of 
the salaries of the ofScers of the company. This the complainant 
insists was improper, because not included in the submission. For 
the reasons already stated, I flnd that this objection is without merit. 
It was well known to the complainant at the date of the convention 
that Cherry had assigned his interest in the concession to the Cauca 
Company, and that said company, organized for the purpose, was 
then or had been actively engaged in the construction of the railroad. 
Such companies act only through their ofiQcers, usually men of ex- 
périence and ability, whose services command a compensation in 
keeping with the character and magnitude of the work. That it was 
the intention of the parties to the convention that a portion of the 
indemnity should be on account of such expenses is clear, I think, 
from the submission itself, as well as from such facts existing at 
the time the agreement was signed as are proper to be considered 
as explanatory thereof. What that allowance should be was left 
for the commission to détermine. AU of the members heard the évi- 
dence and the argument, and two of them agreed to the allowance. 
Before this court can interfère and déclare their ûndings invalid, 



EEPUBLIC OF COLOMBIA V. CAUCA CO. 351 

it mast be shown by the évidence that they acted comiptly, or that 
they made a gross mistake, or the same must be apparent on Ûie 
face of the award. I do not see the gross mistake, nor can I flnd 
that they or either of them were improperly influenced or governed 
by corrupt motives. This allowance may be large, is I think more 
than this court would hâve found from the évidence, but it is not so 
excessive or so outrageons as of itself to constitute conclusive évi- 
dence of fraud or corruption. The fact that the award is for a larger 
sum than the court would hâve allowed is not alone sufficient cause 
to justify a decree declaring the flnding void. Such an allowance 
is .one rather of discrétion, based on ail the circumstances proper to 
be considered, and not found on mère calculation. The parties to the 
convention left this matter to the honest judgment of the tribunal 
chosen by them, and this court should not annul the award returned, 
even if it should think it could hâve made a fairer one. Arbitrators 
are expected to base their décision on the real merits and justice of 
the controversy submitted to them, and are not required to foUow 
the strict rules of law. The utmost good faith in the discharge of 
their duties will be presumed, and the resuit reached by them will not 
be disturbed without clear proof of either corruption, partiality, or 
misconduct. 

The amount of |135,000 was included in the award as the cost of 
the concession. That Cherry necessarily made large expenditures in 
the negotiations preceding the exécution of the original concession 
is apparent, and it is not strange that he provided in his assignment 
that he should not only be reimbursed the same, but also that he 
should be compensated for the valuable franchise he had secured. 
The complainant knew of his assignment of ail his rights and privi- 
lèges to the Cauca Company, and certainly it was not justified in pre- 
suming that the same was made without compensation. This item 
was within the submission, and I flnd nothing in the record of this 
case by which I can impeach the judgment of the commissioners. 

The sum of |29,385.88 for traveling expenses, $29,200 on account 
of extra compensation, $16,605.10 for the expenses of the New York 
oflBce, and |5,122.48 for incidental expenses were also allowed, after 
a careful examination of the books of the company, of the reports 
of the experts, of the évidence in gênerai, and the arguments of coun- 
sel. The plaintiff furnishes the court with no évidence of fraud or 
corruption, nor of gross mistake, but virtually rests its contention 
quoad thèse matters on the insistence that they are not within the 
submission. As I hâve already, in substance, stated, I am of the 
opinion that this claim of complainant is without meritj and I find 
no évidence in this case that justifies me in declaring void the finding 
relating to said items. 

Included in the award were the following sums, viz.: |13,643.33, 
interest on the sum allowed as the cost of the concession; $48,668.18, 
interest to January 26, 1897, on the stipulated cost of physical con- 
struction; and 132,333.40, as interest on the actual amount paid in by 
the bondholders. There was no direct authority given in the submis- 
sion for the allowance of interest, nor can I find that it is to be in- 
ferred from the facts and circumstances attending the negotiations, 
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on which I hâve aiready fully commented. In fact, I infer to the 
contrary; for it appears that the company was in the actual posses- 
sion of the railway and the property connected therewith, enjoying 
such revenues as it yielded, and at the same time receiving from the 
complainant an allowance in the nature of a subsidy. I do not find 
that it was the intention of the parties to the submission that the 
Cauca Company should be allowed both the use of the property and 
interest on the fund in constructing it. The indemnity was to be 
a sum which should be the équivalent of what the company should 
prove it had expended in connection with the works constructed by 
it. I hâve found that this was not intended to limit the award to the 
actual expenditures for physical construction, but it also included 
such incidental expenses as were necessary for the préparation and 
carrying on of the actual work in the fleld. But I am unable to con- 
cur in the conclusion that the submission justifies an allowance of 
interest on any of the expenditures, and therefore I hold that, so far 
as such allowances are concerned, the award is not binding. The 
items mentioned in the flnding make, in the aggregate, the sum of 
1652,048.93, which is subject to a crédit of |200,000, theretofore paid 
by the republic of Colombia to the Cauca Company, leaving the sum 
of 1452,04:8.93, the amount of the actual award as retumed by the 
commission. From this sum of $452,048.93 there must be deducted 
the items allowed by the commissioners under a mistaken conception 
of the scope of the submission, as foUows: |13,643.33, as interest on 
the cost of the concession to the Cauca Company; $48,668.18, as in- 
terest on the cost of the physical construction of the railroad; and 
$32,333.40, as interest on the actual amount paid in by the bondhold- 
ers, — making together the sum of $94,644.91, and leaving, as the 
actual and valid amount of the award, $357,404.02, in the gold coin 
of the United States of America, which the republic of Colombia is 
to pay to the Cauca Company. 

An award is not always invalid because in some respects it ex- 
ceeds the submission; for if the part which is in excess can be 
clearly separated from the remainder, which is within the submission, 
the latter should stand. In this case, the record of the proceedings 
of the convention, which is évidence before the court for ail proper 
purposes, a duly-certified copy of the same having been made part of 
the complainant's bill, plainly sets forth each particular item of the 
award as returned by the commissioners, and therefore there is not 
the least difQculty in pointing ont the matters not within the sub- 
mission, ail of which can be easily separated from the gênerai flnding. 

In addition to the above award, the commissioners also directed 
that the republic of Colombia should pay to Marcus Stine, the attor- 
ney representing the Cauca Company, the sum of $10,000, a spécial 
allowance as part of the costs incident to the commission. This was 
not a proper allowance as costs, and it should not hâve been included 
in the flnding made by the commissioners, and consequently will be 
disregarded. 

I do not deem it essential to discuss the questions raised as to the 
relations existing between the Cauca Company and the Colombian 
Construction & Improvement Company, further than to say that it 
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is plainly shown that thej were such as usually exist between rail- 
roads and their construction comipanies, and also that the conclusion 
is inévitable from the proceedings before the commissioners that the 
complainant was fully advised of such relations before the conven- 
tion was signed, and evidently intended that ail legitimate expendi- 
tures of the said improvement company should be considered by the 
commission in ascertaining the indemnity it was to flnd for the Cauca 
Company. 

The court, in reviewing the conduct and the award of the commis- 
sioners, must consider ail the évidence laid before them by the parties 
to the convention, and it will regard as accurate the transcript of 
such proceedings found in complainant's bill, and admitted by the 
défendants to be correct. Other matters raised by the pleadings and 
discussed by counsel are not deemed material, at least at this time, 
and will not now be considered. I will pass a decree drawn in ac- 
cordance with the views herein expressed. 



KANSAS OITY S. KT. CO. v. BOARD OF RAILROAB COMRS OF 

ARKANSAS. 

(Circuit Court, W. D. Arkansas, H. D. February 5, 1901.) 

Carkibrs — Power or State to Rb&ulatb Frbight Charges— Commerce 
Among THE States. 

A State bas no power to regulate the charges of a railroad company 
for the carriage of goods between two points in the state, where the 
course of transportation must be for a considérable part of the distance 
through another state or territory. Such transportation, although con- 
tlnuous and made on through bills of lading, constitutes commerce 
"among" the States, within the meaning of the commerce clause of the 
fédéral constitution, and Is subject to régulation by congress alone.i 

In Equity. Suit for injunction. On demurrer to bill. 

The allégations In the bill are: That the complainant Is a railroad cor- 
poration existing under the laws of the state of Missouri, owning a line of 
railroad, and operating it as a common carrier of passengers and freight, 
from Kansas City, In the state of Missouri, to Ogden, on the line dividing 
the States of Arkansas and Texas. That said railroad traverses parts of the 
following States and territories, to wit: Missouri, Arkansas, Kansas, and the 
Indian Territory. That after leaving the state of Missouri it runs through 
the state of Arkansas for 28.649 miles; thence through the Indian Territory 
for a distance of 127.781 miles; then again into the state of Arkansas, 
which it traverses for a distance of 117.618 miles. That it also has a branch 
line from Spiro, In the Indian Territory, to Ft. Smith, In the state of 
Arkansas, 15 miles of which Is in the Indian Territory and 1 mile in the state 
of Arkansas. That It also owns other branches, running from points In the 
state of Texas and the Indian Territory for short distances to points in the 
state of Arkansas, and along which lines there are numerous stations to 
and from which freight is shipped. That whenever any freight is shipped 
from thèse stations to Ft. Smith, or from Ft. Smith to them, such ship- 
ments must of necessity pass over complainant's line of railroad ' extending 
through the Indian Territory, and to points in Miller county, Ark.; also 
through the state of Texas. That the défendants, who compose the railroad 
commission of the state of Arkansas, claim and assert, under the authorlty 

iState laws Interfering wIth Interstate or foreign commerce, see note to 
McOanna & Fraser Co. v. Cltizens' Trust & Security Oo., 24 a C. A. 13. 
106 F.— 23 
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ot that State, the rlght to regulate the charges for carrylng freight by 
complainairt from and to places In the state of Arkansas, where the course 
of transportation is mostly through and over the Indian Territory or in 
the state of Texas, and hâve prescribed rates of charges for freight thus 
transported for the largest portion through the Indian Territory or state of 
Texas, and threaten, upon the refusai of complalnant to comply with their 
sehedules of charges, to visit It with the penalties prescribed by the laws 
of the state of Arkansas for violations of the orders of the rallroad com- 
mission. That In pursuance of their alleged authority they hâve clted com- 
plalnant to appear before them and answer the complalnt of cltizens of 
the state of Arkansas, by reason of the faet that complalnant charges for 
the transportation of freight from Ft Smith, Ark., to Granniss, In the 
same state, passing in the course of transportation through the Indian Ter- 
ritory for the largest portion of the trlp, a rate In excess of that prescribed 
by the commission, although the shipment complalned of V7as a continuous 
one from Ft. Smith to Granniss, on a through blU of lading, and moved 
in the state of Arkansas only 52.155 miles, and in the Indian Territory a 
distance of 63.841 miles. That upon the hearlng of said complalnt the 
eommlssioners made a finding that complalnant had been guilty of ,an over- 
charge, and by reason thereof is liable to prosecutlon for the penalties pre- 
scribed by the laws of the state of Arkaasas. That the complainant's plea 
to the jurlsdlction of the commission was by It overruled; it claimlng to 
hâve the power to regulate charges for shipments between points in the 
state of Arkansas, although the largest portion of the haul was through 
and over the Indian Territory. That the penalty prescribed by the laws 
of the state of Arkansas for eaeli violation of the order of the commission 
Is a fine of not less than $500 nor more than $3,000, to be recovered by an 
action instltuted by the state's attomeys; or, if not instltuted by them with- 
in 15 days, such action may be instltuted by any attorney, who is to receive 
for his services 25 per cent, of the penalty imposed and recovered. The 
bill further charges that complalnant does a large carrying business be- 
tween stations in the state of Arkansas, but which it must carry principally 
on the Une of road in the state of Texas and the Indian Territory, and, if 
the défendants are not restrained by injunction, a large number of sults will 
be instltuted by parties against complalnant for the penalties prescribed 
by the laws of the state, to the great détriment and irréparable Injury of 
complalnant A temporary injunction havlng been granted, after due notice 
thereof to the défendants, the défendants hâve flled a demurrer to the bill 
upon the ground that, upon the allégations made, complalnant is not entltled 
to any relief. 

Lathrop, Morrow, Fox & Moore, A. W. Lucas, and Read & McDon- 
ough, for complainant. 
Félix M. Hanley and Winchester & Martin, for défendants. 

TEIEBER, District Judge (after stating the facts). The only ques- 
tion invoîved and argued by counsel is whether, upon the facts set 
ont in the bill, the carriage of freight by a rallroad operating a con- 
tinuous Une of road in several States and territories from one point 
in a state to another in the same state, when the course of trans- 
portation must be for a considérable distance in another state or ter- 
ritory, is subject to régulations made by the board of railroad com- 
missioners of that stafe, or whether such trafflc is interstate or intra- 
state. If the former, it is conceded by counsel for the défendants 
that the railroad commission of the state of Arkansas bas no power 
to regulate the charges for carrying freight, and the demurrer to the 
bill should be overruled. The language of section 8, art. 1, of the 
constitution of the United States is that congress shall hâve power 
to "regulate commerce with foreign nations, and among the sev- 
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eral states, and with the Indian tribes." But for this provision of 
the constitution, each sovereign state would hâve tlie right to regu- 
late and tax ail commerce coming from the other states, or passing 
through it. Shipments from one point of a state to another in the 
same state would, the moment they entered the other state, although 
intended only for passage through that state, be subject to the con- 
trol of the authorities of that state. Under the articles of confédéra- 
tion, in force prior to the adoption of the constitution, each of the 
states claimed and was conceded that privilège. No doubt, to avoid 
this interférence with the foreign commerce, as well as that among 
the states, was one of the great objecta of the framers of the con- 
stitution, and one of the important causes giving rise to the calling 
of the convention which framed the constitution. Mr. Madison, in 
paper No. 42 of the Federalist, speaking of this subject, said : 

"The defect of power In the exlsting eonfederacy to regulate the com- 
merce between its seyeral memfcers Is In the number of those whlch hâve 
been clearly pointed out by expérience. To the proofs and remarks which 
former papers hâve brought Into vlew on this subject, It may be added that 
without this supplemental provision the great and essential power of regu- 
lating foreign commerce would hâve been incomplète and ineffectuai. A 
very material object of this power was the relief of the states, which im- 
port and export through other states, from the Improper contributions levied 
on them by the latter. Were thèse at liberty to regulate the trade between 
state and state, it must be foreseen that ways would be found out to load 
the articles of Import and export, during the passage through their jurlsdie- 
tion, with dutles whlch would fall on the makers of the latter and the con- 
sumers of the former. We may be assured by past expérience that such 
a practice would be introduced by future contrivances, and, both by that 
and a common Itnowledge of human affairs, that it would nourish unceaslng 
animosities, and not improbably termlnate in serious interruptions of the 
publie tranquility. To those who do not vlew the question through the 
médium of passion or of interest, the désire of the commercial states to 
collect in any form an Indirect revenue from their uncommercial neighbors 
must appear not less impolltlc than It la unfair, since it would stimulate the 
injured party, by resentment as well as interest, to resort to less convenlent 
channels for their foreign trade; but the mild voice of reason, pleading the 
cause of an enlarged and permanent Interest, is but too often drowned be- 
fore public bodies, as well as Individuals, by the clamors of an impatient 
avidity for immédiate and immoderate gain." 

In his Journal of the Oonstitutional Convention (volume 1, p. 46) 
Mr. Madison, in speaking of the defecta in the articles of confédéra- 
tion, says: 

"The same want of a gênerai power over commerce led to an exercise 
of the power, separately, by the states, which not only proved abortive, but 
engendered rival, conflictlng, and angry relations." 

And further on he says, on page 48: 

"Such were the defects, the deformlties, the diseases, and the ominous 
prospects for which the convention were to provide a remedy, and which 
ought never to be overlooked in expounding and appreclating the constitu- 
tlonal charter,— the remedy that was provided." 

On page 60, Mr. Madison, in enumerating the deflciencies of power 
under the confédération, said, among other things, that: 

"The fédéral government could not défend Itself against encroachment 
from the states." 
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It is now well settled that this grant to congress gives ît exclu- 
sive control of commerce among the states, and absolutely depriyes 
the states of any and ail power to legislate in any manner inter- 
fering with or impeding interstate commerce. Gibbons v. Ogden, 
9 Wheat. 1, 186, 6 L. Ed. 23; Passenger Cases, 7 How. 395, 400, 12 
L. Ed. 702; Robbins v. Taxing Dist., 120 U. S. 492, 7 Sup. Ct. 592, 
30 L. Ed. 694; Wabash, St. L. & Pac. Ry. Co. v. Dlinois, 118 U. S. 
573, 7 Sup. Ct. 4, 30 L. Ed. 244; Leisy v. Hardin, 135 U. S. 108, 10 
Sup. Ct. 681, 34 L. Ed. 128; Covington & C. Bridge Co. v. KentuciîY, 
154 U. S. 218, 14 Sup. Ct. 1087, 38 L. Ed. 962; Smyth v. Ames, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. And it is equally well set- 
tled that the power granted to congress by the constitution does not 
extend to commerce whoUy within a state. Gibbons v. Ogden, supra; 
Geer v. Connecticut, 161 U. S. 531, 16 Sup. Ct. 600, 40 L, Ed. 793. 
While in the case at bar the railroad does not traverse a state other 
than the state of Arkansas, but a territory with no législative pow- 
ers, thèse powers having been reserved by congress to itself, this can- 
not in any way affect the détermination of the issues involved, as it 
is a jurisdiction separate and distinct from the state of Arl^ansas, 
and it can no more be invaded by that state than if it were a sov- 
ereign state. Congress alone bas the power to regulate the internai 
affairs of the Indian Territory, prescribe régulations for railroads 
therein, limit tlieir charges for the transportation of freight and pas- 
sengers, and exercise the powers which in a state belong to the people 
of that state. Insurance Co. v. Canter, 1 Pet. 541, 7 L. Ed. 242; U. 
S. V. Gratiot, 14 Pet. 534, 10 L. Ed. 573; First Nat. Bank v. Yank- 
ton Co., 101 U. S. 133, 25 L. Ed. 1046; Late Corp. of Church of Jésus 
Christ of Latter-Day Saints v. U. S., 136 U. S. 1, 10 Sup. Ct. 792, 34 
L. Ed. 481. The right of way through the Indian Territory now en- 
joyed by complainant was derived from congress, which granted it to 
complainant's predecessor. In the act granting the right of way, 
congress exercised the power to regulate and limit the rates of trans- 
portation over the soi! of the territory. The language used is: 

"That said railroad company shall not charge the inhabitants of said 
territory a greater rate of freight than the rates authorizeil by the laws of 
the state of Arlîansas for services or transportation of the sanie liind, provided 
that passenger rates on said railroad shall not exceed three cents per mile. 
Congress hereby reserves the right to regulate the charges for freight and 
passengers on said railroad and messages on said telegraph and téléphone lines 
until a state government shall be authorized to flx and regulate the cost of 
transportation of persons and freight within Its respective limits by said rail- 
road; but congress expressly reserves the right to fix and regulate at ail times 
the cost of such transportation by said railroad or said company whenever 
such transportation shall extend from one state into another, or shall extend 
Into more than one state; provided, however, that the rates of such trans- 
portation of passengers, local or interstate, shall not exceed the rates above 
expressed; and provided, further, that said railroad company shall carry 
the mail at such price as congress may by law provide, and until such raté 
Is fixed by law the postmaster gênerai may flx the rate of compensation." 
27 Stat. 487; Act Cong. Feb. 27, 1803. 

The Indian Territory must, therefore, for the purpose of this suit, 
be treated as if it were a state, possessing ail the powers and at- 
tributes of any of the states comprising the Union. The power of 
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the State to prescribe rates for railroads engagea in domestic com« 
merce is not absolute, but must be exercised with due regard to the 
rights of the owners, or otherwise the power would be equiralent 
to that of confiscation of property wittiout due process of law. Smyth 
V. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. Mr. Justice 
Harlan, speaking for the court in that case, says: 

"We hold, however, that the ba«is of ail calculations as to the reason- 
ableness of rates to be charged by a corporation maintaining a highway 
under législative sanction must be the fair value of the property being used 
by It for the convenience of the public; and, in order to ascertain that 
value, the original cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds and stock, the prés- 
ent as compared with the original cost of construction, the probable earning 
capaclty of the property under particular rates prescrlbed by statute, and the 
sum required to meet operating expenses, are ail matters for considération, 
and are to be given such weight as may be just and right In eaeh case. We 
do not say that there may not be other matters to be regarded in estimating 
the value of the property. What the company is entitled to ask is a fair 
return upon the value of that -wliich it employs for the public convenience. 
On the other hand, what the public is entitled to demand is that no more 
be exacted from it for the use of a public highway than the services ren- 
dered by It are reasonably worth." 169 U. S. 546, 18 Sup. Ct. 434, 42 L. Ed. 
849. 

The railroad commission of the state, in fixing rates, must con- 
sider ail of thèse matters; and if the rate fixed for domestic trafQc 
solely is in disregard of thèse principles, and if, upon a hearing, it 
is foiuîd that the rates iixed by the commission are so low as to pre- 
vent a railroad company from earning an amount at least sufficient 
to pay to the owners some profit, although it may be but small, it is 
the duty of the court to prevent the enforcement of such a tarift 
by the commission. Chicago M. & St. P. E. Co. v. Minnesota, 134 
U. S. 418, 10 Sup. Ct. 462, 33 L. Ed. 970; Chicago & G-. T. Ry. Co. v. 
Wellman, 143 U. S. 339, 12 Sup. Ct. 400, 36 L. Ed. 170; Reagan v. 
Trust Co., 154 U. S. 363, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Eailway 
Co. V. Tompkins, 176 U. S. 167, 20 Sup. Ct. 336, 44 L. Ed. 417. To 
détermine that question the commission must hâve the power to in- 
vestigate ail thèse matters. It would hâve to take into considéra- 
tion the laws and régulations, duly enacted by or in behalf of the 
Indian Territory, which can in any way add to the cost of carrying 
on the business of a common carrier, It must make allowance for 
the additional expenses thus incurred by reason of state laws, which, 
as has been held by the suprême court, the states hâve the power to 
impose under the constitution of the United States, even as to trains 
engaged in Interstate business. The state may, if it sees proper, 
enact laws requiring locomotive engineers to be examined and li- 
censed by a state board, even in the case of an engineer operating a 
locomotive attached to a train running from a point in that state 
to points in another state. Smith v. Alabama. 124 U. S. 465, 8 Sup. 
Ct. 564, 31 L. Ed. 508; Nashville C. & St. L. E. Co. v. Alabama, 128 
U. S. 96, 9 Sup. Ct. 28, 32 L. Ed. 352. It may prohibit freight trains 
from running on the Sabbath, although in eiïect thereby preventing 
freight trains carrying Interstate freight from running. Hennington 
V. Georgia, 163 U. S. 299, 16 Sup. Ct. 1086, 41 L. Ed. 166. It may; 
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regulate the speed of railroad trains witliiii the limita of cities, re- 
gardless of the fact whether the train is used for interstate cona- 
merce or not. Erb v. Morasch, 177 U. S. 584, 20 Sup. Ct. 819, 44 
L. Ed. 897. It may regulate and prohibit limitations in bills of 
lading issued in the state by a railroad company, although the freight 
is to be transported to other states. Kailroad v. McGann, 174 U. S. 
580, 19 Sup. Ct. 755, 43 L. Ed. 1093. It may by législation regulate 
the heating of passenger cars, although used in interstate transporta- 
tion. New York, N. H. & H. E. Co. v. New York, 165 U. S. 628, 17 
Sup. Ct. 418, 41 L. Ed. 853. It may require a reasonable number of 
passenger trains to stop at cities of a certain size, although such 
trains may be engaged in interstate transportation. Lake Shore & 
M. S. Ry. Co. V. Ohio, 173 U. S. 285, 19 Sup. Ct. 465, 43 L. Ed. 702; 
Gladson v. Minnesota, 166 U. S. 427, 17 Sup. Ct. 627, 41 L. Ed. 1064. 
The lawmaking power of the state may require a brakeman for every 
freight car; it may prohibit what are called "double headers"; it 
may limit the hours of labor of the employés of railroad corporations 
and enact other reasonable régulations (Stone v. Trust Co., 116 U. 
S. 307, 334, 6 Sup. Ct. 334, 29 L. Ed. 631); and perhaps, in considéra- 
tion of thèse additional burdens imposed on the railroads, it may 
allow a greater charge for the transportation of passengers, as well 
as freight, through its territory, than neighboring states in which no 
such burdens are imposed. 

But how is the commission of one state to take into considération 
thèse laws and régulations of other states? Yet in the case at bar 
it is attempted by défendants to regulate charges without such in- 
vestigation, and they seek to ûx the rate of transportation over com- 
plainant's road as to shipments which are carried less than half of 
the distance in this state, and thè rest in the Indian Territory. No 
state bas the power to authorize a commission to flx rates arbitrarily, 
with no power in the courts to stay the hands of the commission if 
it chooses to establish rates that are unequal and unreasonable. In 
Chicago, M. & St. P. R. Co. t. Minnesota, supra, the state had at- 
tempted to invest the railroad commission with such a power, and 
the suprême court of the state upheld the act ; but upon appeal to the 
fédéral suprême court that court held: 

"Thls belng the construction of the statute by which we are bound In con- 
siderlng the présent case, we are of opinion that, so construed, it conflicts 
with the constitution of the United States In the particulars complained of 
by the railroad company. It deprives the company of its right to a jtdicial 
investigation, by due prooess of law, under the forras and with the machin- 
ery provided by the wisdom of successive âges for the Investigation Judicially 
of the truth of a matter In controversy, and substitutes therefor, as an ab- 
solute flnality, the action of a railroad commission, which, in vlew of the 
powers conceded to it by the state court, cannot be regarded as clothed with 
judiclaj functions or possessing the machinery of a court of justice." 

The rate from a certain point to another is a unit. In Wabash, 
St. L. & Pac. Ry. Co. v. Illinois, supra, the court say: 

"A citizen of New Yorlc bas goods which he desires to hâve transported 
by the railroad companies from that clty to the interlor of the state of 
Illinois. A continuous Une of rail over which a car loaded with thèse goods 
can be carried, and is carried habltually, connects the place of shipment 
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with the place of delivery. He undertakes to make a contract with a person 
engagea in the carrying business at the end of this route from whence the 
goods are to start, and he is told by the carrier: 'I am free to make a 
fair and reasonable contract for this carriage to the line of the state of 
Illinois; but when the car which carries thèse goods is to cross the line 
of that State, pursuing at the same time this continuous track, I am met by 
a law of Illinois which forbids me to make a free contract eoncernlng this 
transportation within that state, and subjects me to certain rules by which 
I am to be governed as to the charges which the same railroad company 
in Illinois may make, or has made, with référence to other persons and 
other places of delivery.' So that, while that carrier might be willing to 
carry thèse goods from the city of New York to the clty of Peoria at the rate 
of 15 cents per 100 pounds, he is not permitted to do so because the Illinois 
railroad company has already charged at the rate of 25 cents per 100 pounds 
for carriage to Gllman, In Illinois, which is 86 miles shorter than the dis- 
tance to Peoria. So, also, in the présent case, the owner of corn, the prin- 
cipal product of the country, desiring to transport it from Peoria, in Illinois, 
to New York, finds a railroad company willing to do this at the rate of 15 
cents per 100 pounds for a car load, but is compelled to pay at the rate of 
25 cents per 100 pounds, because the railroad company has received from a 
person residing at Gilman 25 cents per 100 pounds for the transportation of 
a car load of the same class of freight over the same line of road from 
Gllman to New York. This is the resuit of the statute of Illinois, in its 
endeavor to prevent unjust discrimination, as construed by the suprême 
court of that state. The effect of It is that, whatever may be the rate of 
transportation per mile charged by the railroad company from Gilman to 
Sheldon, a distance of 23 miles, In which the loading and the unloading of 
the freight is the largest expense Incurred by the railroad company, the 
same rate per mile must be charged from Peoria to the city of New York. 
The obvions injustice of such a rule as this, which railroad companies are 
by heavy penalties compelled to conform to, in regard to commerce among 
the States, when applied to transportation which includes Illinois in a long 
line of carriage through several states, shows the value of the constitutional 
provision which confides the power of regulating Interstate commerce to the 
congress of the United States, whose enlarged view of the Interests of ail 
the States, and of the rallroads eoneerned, better fits It to estnblish just and 
équitable rules." 

Counsel for défendants rely solely upon the décision of the su- 
prême court in Lehigh Val. E. Co. t. Pennsylvania, 145 U. S. 192, 
12 Sup. et. 806, 36 L. Ed. 672, and the décisions of the suprême courts 
of the States of Missouri, North Carolina, and lowa, in Sewell v. Rail- 
way Co., 119 Mo. 222, 24 S. W. 1002, State v. W. U. Tel. Ce, 113 N. 
G. 213, 18 S. E. 389, and Campbell v. Railroad Co., 86 lowa, 587, 53 
N. W. 351, 17 L. R. A. 443. The décisions in the latter cases are 
based entirely upon what was supposed to hâve been determined in 
the Lehigh Valley Case. As the décision in that case is conclusive 
on this court on the issues involved and before the court, it is un- 
necessary to consider any of the other cases. If everything said by 
the learned chief justice, in his opinion in that case, is applicable to 
this cause, the demurrer to this bill must be sustained; but a care- 
ful examination of that opinion clearly shows that those parts of the 
opinion on which défendants rely were not necessary for the déter- 
mination of the issues involved in that case, and must be considered 
as obiter dicta. The question before the court in the Lehigh Valley 
Case is thus stated by the learned chief justice, who delivered the 
opinion of the court: 

"The receipts named In class 2 are confined to that part of the transporta- 
tion from Maucb Chunk to Fhillipsburg, and the taxation to the mileage 
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wholly wltliln the state of Pennsylvanla; and thé question Is -whether thls 
taxation In respect of such receipts from freight and passeugers carried by 
continuous transportation to Philadelphia from Maucli Chunk by way of 
Trenton, N. J., amounts to a régulation of Interstate commerce." 145 Û. S. 
2C0, 12 Sup. et. 807, 36 L. Ed. 674. 

And in another part of the opinion lie says: 

"The tax under considération hère was determined In respect of receipts 
for the proportion of the transportation within the state; but the contention 
is that this could not be done because the transportation was an entire 
thing, and in Its course passed through ànother state than that of the 
origin and destination of the particular freight and passengers." Page 201, 
145 U. S., page 808, 12 Sup. Ct., and page 675, 36 L. Ed. 

And the leamed chief justice calls spécial attention to the fact 
that: 

"It should be remembered that the question does not arise as to the 
power of any other state than the state of the termini, nor as to taxation 
upon the property of the company situated elsewhere than in Pennsylvania, 
nor as to the régulation by Pennsylvania of the opérations of this or any 
other Company elsewhere; but it is simply whether, in the carriage of freight 
and passengers between two points in one state, the mère passage over the 
soil of another state renders that business foreign which is domestic." Page 
202, 145 U. S., page 808, 12 Sup. Ot, and page 675, 36 L. Ed. 

That case must, therefore, be limited as an authority to the ques- 
tions before the court, and to no others. If this view is correct, it 
necessarily foUows that the case at bar is clearly distinguishable from 
the Lehigh Valley Case. 

In Pacific Coast S. S. Co. y. Board of E. Oom'rs, 9 Sawy. 253, 18 
Fed. 10, Mr. Justice Field says: 

"To brlng the transportation within the control of the state as a part of 
its domestic commerce, the subject transported must be within the entire 
voyage under the exclusive jurisdiction of the state. If the ships of the 
plalntlffs carried any persons or merchandlse between ports of the state not 
going ont, on their voyage between those ports, of the jurisdiction of the 
state, and the persons or merchandlse carried not coming from any other 
state or foreign country or going to another state or country, the transpor- 
tation commenclng and ending in the state, then to that extent they would 
be engaged in commerce purely domestic, and to that extent the rallroad 
commlssioners might hâve jurisdiction to regulate fares and freight for 
transportation of the vessels." 18 Fed. 13, 9 Sawy. 258. 

In Hall V. De Cuir, 95 U, S. 485, 24 L. Ed. 547, the validity of a 
civil rights statute of the state of Louisiana, so far as it alïected pas- 
sengers traveling on a steamboat on the Mississippi river between 
ports in that state, was held void as a burden upon Interstate com- 
merce. The facts in that case were that a person of color took 
passage upon a boat plying as a regular packet for the transporta- 
tion of freight and passengers between New Orléans, in the state of 
Louisiana, and Vicksburg, in the state of Mississippi, touching at 
the intermediate landings, both within and without Louisiana, from 
a point in Louisiana to another in the same state. Being refused 
accommodations, on account of her color, in the cabin specially set 
apart for white persons, she instituted an action for damages under 
the Louisiana law, and the court held: 

"There can be no doubt that the exclusive power has been conferred upon 
congress in respect to the régulation of commerce among the several states. 
• • • The river Mississippi passes through or along the borders of ten 
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différent states, and its tributarles reach many more. The commerce npon 
thèse waters Is immense, and Its régulation clearly a matter of national 
concem. If each state was at liberty to regulate the conduet of carriers 
while within its jurisdlction, the confusion likely to follow could not but 
be productive of great inconvenlence and unnecessary hardship. Bach state 
could provide for Its own passengers and regulate the transportation of its 
own freight, regardless of the interests of others. Nay more; it could pre- 
scribe rules by wbich the carrier must be govemed within the state in re- 
spect to passengers and property brought from without. On one side of 
the river or its tributaries he might be required to observe one set of rules, 
and on the other another. Commerce cannot flourish in the midst of such 
embarrassments. No carrier of passengers can conduet his business with 
satisfaction to himself, or comfort to those employing him, if on one side 
of a state Une his passengers, both white and colored, must be permltted 
to occupy the same cabin, and on the other be kept separate. Uniformity 
in the régulations by which he Is to be governed from one end to the other 
of his route is a necessity In his business, and to secure It congress, which 
is untrammeled by state Unes, has been invested with the exclusive légis- 
lative power of determining what such régulations shall be. If this statute 
can be enforced against those engaged in interstate commerce, it may be 
as well as those engaged in foreign; and the master of a ship clearing 
from New Orléans for Liverpool, having passengers on board, would be eom- 
pelled to carry ail, white and colored, in the same cabln during his passage 
down the river, or be subject to an action for damages, 'exemplary as well 
as actual,' by any one who felt himself aggrieved beeause he had been 
excluded on account of his color. This power of régulation may be exer- 
cised without législation, as with it. By refraining from action, congress 
in effect adopts as its own régulations those which the common law (or 
the civil law, where that prevalls) has provided for the govemment of such 
business, and those which the states, in the régulation of their domestic 
concerns, hâve established affecting commerce, but not regulating it, within 
the meaning of the constitution. In fact, eongressional législation is only 
necessary to cure defects in existing laws, as they are discovered, and to 
adapt such laws to new developments of trade. As was said by Mr. Justice 
Field, speaking for the court in Welton v. Missouri, 91 U. S. 282, 23 L. Ed. 
347, 'inaction [by congress] * * * is équivalent to a déclaration that in- 
terstate commerce shall remain free and untrammeled.' Applying that prin- 
ciple to the circumstances of this case, eongressional inaction left Benson 
at liberty to adopt such reasonable rules and régulations for the disposition 
of passengers upon his boat, while pursuing her voyage within Louisiana 
or without, as seemed to him most for the interest of ail concerned. The 
statute under which this suit is brought, as construed by the state court, 
seeks to take away from him that power so long as he is within Louisiana; 
and while recognizing to the fullest extent the princlple which sustains a 
statute, unless its unconstitutionality is clearly established, we think this 
statute, to the extent that it requires those engaged in the transportation 
of passengers among the states to carry colored passengers in Louisiana in 
the same cabin with whites, Is unconstitutional and void. If the public 
good requires such législation, It must come from congress, and not from 
the states. We conline our décision to the statute in its effect upon foreign 
and interstate commerce, expressing no opinion as to its validity in any other 
respect." 95 V. S. 489-491, 24 U Ed. 548, 549. 

It will be noticed that the court expressly declined to consider the 
power of congress over commerce on navigable waters, but rested 
its décision solely on the commerce clause of the constitution. Ap- 
plying thèse principles to the case at bar, the contention of the de- 
fendants cannot be sustained, for the trains carrying the freight be- 
tween the points named traverse for the largest part of the voyage 
territory outside of the state of Arkansas. 

The interstate commerce commission had the identical question 
before it on two occasions, and reached the conclusion that its ju- 
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risdiction extended over such shipments, to tlie exclusion of the com- 
missions of the States. New Orléans Cotton Exchange v. Cincinnati, 
N. 0. & T. P. Ey. Co., 2 Inters. Corn. R. 375; Milk Producers' Protective 
Ass'n V. Delaware, L. & W, R. Oo., 7 Inters. Com. R. 92, 160. The 
latter case was determined since the décision in the Lehigh Valley 
Case, and by the commission distinguished from a case like the one 
ni" Tirir 

In State v. Chicago, St. P., M. & 0. Ry. Co., 40 Minn. 267, 41 N. 
W. 1047, the facts were identical with those of this case, and the 
court say; 

"The order prescribing rates, and to enforce the observance of which is 
the objeet of this proceedlng, applles to the entire route from Duluth to 
Mankato, a large part of which— indeed, the greater part of which— lies be- 
yond the boundarles of our state, and wlthin the territory of another sov- 
ereignty. Thèse rates are for the continuons carriage of freight over the 
entire route, Including the transit of 148 miles through the state of Wiscon- 
sin. The order is as applicable to that part of the line as to that which is 
within our own state, and can only be sustained upon the theory that the 
railroad and warehouse commission of the state of Minnesota has authority 
to détermine what charges may be made for the transportation of freight 
by a common carrier through the state of Wisconsin, provided, only, that the 
carrier receives this property within the state, and is to carry it through 
tho foreign state to a destination within our own borders. In vlew of the 
above décisions of the suprême court of the United States, that the trans- 
portation of freight by a common carrier, apart from considérations of con- 
tract concerning the property as between the shipper and the consignée, is 
a subject of 'commerce,' to which the constitution applies, It is not a matter 
of controUing importance that the consignor and consignée, or place of ship- 
ment and destination, be within the same state, if the transportation is 
through a foreign state. Assuming that the constitution places within the 
exclusive control of congress the subject of transportation among the several 
States, let us suppose that a shipment is made from Duluth to Winona— 
both cities being within our state, but upon the borders of Wisconsin— by a 
route wholly within the latter state, excepting the inconsiderable distance of 
the dépôt grounds in those cities from the state line. Can it be said that this 
carriage of perhaps 200 miles through the state of Wisconsin, and of a mile 
or two within our own borders, is domestic transportation and commerce, 
as distinguished from that which, under the constitution, is to be deemed 
as being 'among the several states'ï The constitution, as interpreted by 
the court whose décisions upon this subject are final, has placed under the 
exclusive régulation of congress the subject of transportation among the 
States, so far, among other things, as relates to the matter of charges, in order 
that it may be protected from conflicting and adversely discriminating state 
législation. See authorities above cited. Is not a case such as we hâve sup- 
posed, or the case now bef ore us, transportation among the 'States, within 
this purpose of the constitution, as really as would be a shipment and 
transportation of goods from New York, Chicago, or Milwaukee to Min- 
nesota, as to which unquestionably, under the décisions above cited, con- 
gress, and not the several states, would hâve the power to regulate? We 
are unable to state any principle which supports the relator's claim of 
jurisdiction to détermine what charges may be made for the transportation 
of freight through the state of Wisconsin. Whether the resuit would hâve 
been différent If the order had prescrlbed rates only wlth respect to so much 
of the route as Is within our own state we do not décide. The mère fact 
that Duluth and Mankato are both in this state, and that a part of the 
line of road of this respondent is also hère, and operated under our law, 
cannot authorize our state authorities to regulate the opération of the 148 
miles of road which is wholly within the state of Wisconsin, and which 
there exista and Is managed, of course, under the laws of that state, subject 
to such limitations as the national constitution may impose." 
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In Gibbons v. Ogden, Chief Justice Marsball, in defining the word 
"among" in the commerce clause of the constitution, says : 

"Comprehensive as the word 'among' is, It may very properly be restricted 
to that commerce which concerns more states than one. The phrase Is not 
one which would probably hâve been selected to Indicate the completely 
interior traffic of a state, because It is not an apt phrase for that purpose; 
and the enumeration of the particular classes of commerce to which the 
po-wer was to be extended would not hâve been made, had the intention 
been to extend the power to every description." 9 Wheat. 194, 6 L. Ed. 69. 

The test laid down by the chief justice as to what is not commerce 
among the states is: 

"That commerce which is completely internai, which is carried on between 
man and man in a state or between différent parts of the same state, and 
which does not extend to or afCect other states." 9 Wheat. 194, 6 L. Ed. 69. 

The court is of the opinion that upon the allégations contained in 
the bill complainant is entitled to the relief asked, and the demurrer 
to the bUl is overruled. 



A. F, WITHEOW LUMBER CO. T. GLASGOW INV. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1901.) 

No. 310. 

1. Mbchanic's Lien— Failurb to Perpect— Power of Court to Ekforce. 

A court of equity cannot create a mechanic's lien, where the claimant 
has not perfeeted the same as required by statute, merely because he had 
an inchoate right to such a lien at the time of the institution of a suit 
for the administration of the property and the appolntment of a reeeiver 
therefor. 

3. Appeal— Review — Question First Presented on Rehbarino. 

The right of one who performed labor on a building after the appoint- 
ment of a reeeiver for the property, to preferential payment therefor, 
cannot be considered on a motion for rehearlng in the appellate court, 
where the question is then presented for the flrst time. 

On Keargument. 

Henry C. Riely and L. L. Lewis (William Leigh and Wingfield Leg- 
gett, on brief), for appellant. 
John Selden and Greenlee D. Letcher, for appellees. 

Bef ore SIMONTON, Circuit Judge, and PURNELL and WADDILL, 
District Judges. 

WADDILL, District Judge. This case is now before the court on 
a rehearing granted subséquent to the décision on the merits ren- 
dered on the Ist of May, 1900. The facts in the case, with the court's 
reasons for its conclusion, will appear from the opinion reported in 
42 C. C. A. 61, 101 Fed. 863. After a careful review of the case, 
in the light of ail the reasons stated in the pétition for rehearing and 
the argument of counsel thereon, written and oral, the court feels 
constrained to adhère to its views heretofore expressed. The weak- 
ness of the contention made by the petitioner in the application for 
rehearing is that the existence of a lien is presupposed. If a lien ex- 
isted, much that is said would be true; but under the Virginia me- 
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chanic's lien law, as bas been repeatedly decided by the court of last 
resort in the state, a lien can only be acquired in tbe manner pre- 
scribed by the statute. The petitioner attempted to perfect its lien 
as required by the statute, but failed properly to do so; and, the 
lien not having been thus secured, it is impossible otherwise to set it 
up. The court cannot, upon the theory of keeping alive a right to 
secure an inchoate or incipient lien, create one. The décisions as 
to the elïect of the entry of decrees of account, or the institution of 
suits in equity to administer insolvent or trust estâtes and the es- 
tâtes of deceased persons, hâve but little bearing. Petitioner's con- 
tention would lead to this resuit, — that it would be entirely unneces- 
sary to file a mechanic's lien in any case where a suit was instituted 
involving the administration of property upon which a lien was 
sought to be established. This would be a dangerous précèdent to 
set, and would be far-reaching in its effect. While the particular 
case may be one of hardship, it will not justify the court in departing 
from well-established légal principles in reaching its conclusion. 

It is insisted that such amount as was claimed under the détective 
mechanic's lien for work done and labor performed after the appoint- 
ment of a receiver should be allowed as a prier debt incurred on ac- 
count of the préservation of the property. This is a new question. 
It was neither presented to the lower court, nor to this court upon 
the former hearing, and it cannot be for the flrst time considered 
upon a pétition for rehearing. Whatever there may be of merit in 
the claim can be appropriately raised in such way as petitioner may 
be advised, without préjudice from this court's failure to consider the 
same. The decree entered by this court on the 4th day of May, af- 
flrming the decree of the lower court, is hereby reaifirmed. 



CHAMBBRS et ux. v. MeCEEERY et al. 

(Circuit Court of Appeals, Fourth Circuit Febiuary 7, 1901.) 

No. 374. 

1. QiFTS — Evidence to Estabi^ish— Déclarations. 

A gift cannot be establislied by proof of déclarations of ttie claimed 
donor that he had given the property to tlie claimant, in the absence of 
an actual delivery, and the fact of delivery must be shown by other évi- 
dence than such déclaration. 

2. Samïï — Insufficient Proof of Delivbky. 

Complainant claimed certain bonds as a gift from her former husbaud. 
The bonds had been Isept by the husband for some years before his death 
in a box in a safe-deposit vault. After his marriage to complainant he 
stated to the custodian that he wished his wife to hâve access to the box, 
and a statement reading, "I authorize my wife [naming her] to hâve ac- 
cess to this box, and control its contents," slgned by both husband and 
■wife, was placed upon the box. The husband, however, contiuued after 
the claimed gift to talie the coupons from the bonds as they matured, his 
wife sometimes going with him, and to place the same to his own crédit 
In the bank, and he also sold some of the bonds and used the proceeds. 
After his death complainant had both keys to the box in her possession, 
but there was no évidence that her husband had given her his key with 
Intent to devest himself of title to, or possession of, the bonds. Held, that 
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there was no such dellvery o£ the bonds as to constitute a completed gift, 
and that déclarations by the husband to third persons that he had given 
the bonds to hls wlfe were insufficient to establish such gift. 

Appeal from the Circuit Court of the United States for the District 
of West Virginia, at Charleston. 

Malcomb Jackson and J. F. Brown (J. H. McGinnis and Brown, 
Jackson & Knight, on briefs), for appellants. 

C. C. Watts (John W. McCreery and Watts & Ashby, on briefs), 
for appellees. 

Before GOFF and SIMOISITON, Circuit Judges, and PURNEIX, 
District Judge. 

GOFF, Circuit Judge. The complainant Lockey F. Chambers, now 
the wife of her co-complainant, T. W. Chambers, was formerly the 
widow of Edwin Prince, now deceased, who, at the time of his death, 
was a résident of the state of West Virginia. After the death of 
her former husband, she married the said T. W. Chambers, and they 
are now citizens and résidents of the state of Missouri. They flled 
their bill in equity in the court below, from which it appears that 
complainants pray for a decree against the exécuter of the last will 
and testament of Edwin Prince, deceased, in favor of said Lockey 
F. Chambers, for the delivery of certain bonds, or for the amount 
received from the sale of the same, claimed by such exécuter as as- 
sets of said estate, but which are also claimed by Lockey F. Cham- 
bers as her own property. Complainants allège that in the lifetime 
of Edwin Prince, and during the time the said Lockey F. was his 
wife, he made her a gift of certain negotiable coupon bonds, payable 
to bearer, then deposited in the safe-deposit vault of the Third Na- 
tional Bank of the City of Cincinnati, Ohio, and that he, at the time 
he so made such gift, delivered to her the possession of said bonds, 
she becoming thereby vested with a f ull and valid title to the same ; 
that the bonds so given her were 5 bonds of the Cincinnati, Hamilton 
& Dayton Railroad Company, each for the sum of $1,000, bearing 
interest at the rate of 4| per cent, per annum, and 14 bonds of the 
city of Cincinnati, each for the sum of $1,000, bearing interest at 
the rate of 4 per cent, per annum. The interest on ail the bonds 
was payable semiannually, as shown by the coupons attached to them. 
In his answer to this bill, the executor denied that Edwin Prince 
made the gift to the complainant Lockey P. of the bonds claimed 
by her, and denied that he ever gave her the possession of the same, 
and further denied that she ever at any time had either légal or 
équitable title to said bonds or any of them. He claimed the bonds 
as assets of the estate he was administering. He averred the facts 
relating to them to be that Edwin Prince in his lifetime purchased 
them with his own funds, and kept them in the deposit vault of the 
Third National Bank, at Cincinnati, having rented a box for that 
purpose. After his death the complainant Lockey F., without author- 
ity so to do, took the key of the deposit box, which had been retained 
by said décèdent, and went to Cincinnati for the purpose of secur- 
ing possession of said bonds, but, as she was refused access to the 
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box by the oflacials of the bank, she telegraphed the executOr to join 
her in that city, which he did, and that after consultation and con- 
sidération an agreement was entered into, of which the following is a 
copy, to wit : 

"Whereas, Edwin Prince, who died at Raleigh C. H., W. Va., December 5, 
1894, bad rented during his lifetime box 2,807, in the safety-deposit depart- 
ment of the Third National Bank, of Cincinnati, Ohio; and whereas, his 
widow, Mrs. Lockey F. Prince, has in her possession the keys to said box. 
and elaims to own the contents thereof in her own right, and to hâve pos- 
session thereof; and whereas, Burk Prince, as executor under the last will 
and testament of said Edwin Prince, elaims the possession and owuership 
of the contents of said box for and on behalf of the estate of said Edwin 
Prince, deeeased: Now, therefore. In order to avoid litigation at Cincinnati, 
and with the purpose of hereafter testing the question as to the ownership and 
right of possession of the contents of said box In the West "Virginia courts 
or elsewhere as may be deemed advisable, and without waiving any right 
or claim on her part in said matter, said Mrs. Lockey P. Prince agrées to 
and does hereby transfer to Mr. Hearne, the président of said bank, the 
keys to said box, and authorizes him to allow said exécuter to take the con- 
tents of said box into his possession, reserving ail her right and claim upon 
said contents for further considération and action as she may see fit here- 
after; provided, however, that said bank shall at the time of the opening 
of said box cause an accurate schedule of the contents of said box to be 
made in détail, and handed to her, or to her attorney, L. W. Goss, without 
delay; and provided, further, that nothing herein contained shall be con- 
strued Into an admission by said Burk Prince that Mrs. Lockey F. Prince 
has the rightfnl and lawful possession of said keys, or that there is any 
foundatlon for the claim which she makes to the contents of said box." 

This agreement was dated December 15, 1894, and was signed in 
duplicate by said complainant Lockey F. Prince, and the executor, 
Burk Prince. 

It was further set out in the answer of said executor that, at the 
time of the marriage of Edwin Prince to the complainant Lockey 
F., the former was 65 years of âge, a widower having children and 
grandchildren (some of whom are named as benefleiaries in his will), 
and the latter was 28 years of âge, possessed of no property, and 
employed as a domestic in a f amily living where said Prince resided ; 
that the estate of said décèdent was worth about |65,000, of which 
the complainant Lockey F. received about $30,000, under the pro- 
visions of the will of said décèdent; that the residue of the estate 
was to be distributed among his legatees as directed by the will, 
the executor being authorized to sell his bonds, mortgages, securities, 
and lands for that purpose. 

The case was fuUy matured, and came on regularly to be heard, 
the dépositions of a large number of witnesses having been taken, 
which were read to, and considered by, the court, as was the testimony 
of a number who were examined in open court at the time of the 
submission. The court below entered a decree refusing the relief 
asked for and dismissing complainants' bill. 98 Fed. 783. From 
that decree the appeal now before us was asked for and granted. 
The assignment of errors, while four in number, in substance are 
that the court below erred in finding that the complainants had failed 
to establish a gift of the bonds in contre versy to complainant Lockey 
F, Chambers by Edwin Prince in his lifetime. 
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There Is much in the record that it will not be necessary for this 
court to consider, for there is but one issue made by tbe pleadings, 
and that is, were the bonds owned by Edwin Prince and kept in his 
box in the deposit vault of the Third National Bank of Cincinnati 
given by him in his lifetime to his then wife, the complainant Lockey 
F. Chambers? Including the bonds in controversy, the estate left by 
Edwin Prince was worth about |65,000. It was during his lifetime 
his own, and it was his right to dispose of it as to him seemed best. 
By his wiU he gave to the complainant Lockey F. about |30,000, leav- 
ing the residue for distribution among his children. He was a man 
of more than ordinary intelligence, ripe in expérience as well as years, 
and well acquainted with the affaira and the requirements of the 
community in which he lived and moved. He knew how to dispose 
of his property by will, and he was careful to scrupulously observe 
aJl of the légal essentials in the préparation and exécution of that 
instrument. Presumably he was properly informed as to the course 
he should pursue, and of the requirements of the law relative to gifts 
made by him during his lifetime of portions of his property. His 
will is binding on ail to-day, simply because the requirements of the 
law hâve been respected. If he really intended to give his wife the 
bonds mentioned, then the faUure to consummate that intention must 
be attributed to his neglect to observe the ordinary formalities essen- 
tial in matters of that kind. The fault is in his failure to act, for 
courts can only enforce such gifts in cases where the donor has acted 
so as to justify a decree of that character. 

Of the witnesses introduced by complaiuants, four of them testify 
as to the gift of the bonds by Edwin Prince to his then wife. They, 
in substance, say that Edwin Prince said, in their hearing, he had 
given to his wife for her own use some bonds he had in the deposit 
vault; that no one knew he had such bonds, but he had made her a 
présent of them; that he gave her the key to the box or drawer, 
and had introduced her at the bank, so that she could hâve access 
to the box any time she saw fit to go to it; that he said his children 
did not like the idea of his marrying again, and he knew that after 
his death there would bè some trouble, as they would take advantage 
of his wife as much as they could, and for that reason, so she would 
not be dépendent on them after his death, he had provided her with 
some bonds, which she kept in the Third National Bank in Cincinnati, 
in one of the safe-deposit boxes, put there in her name; and that he 
had given her the key, for she was taking such excellent care of him 
that he owed it to her to make such provision for her. The complain- 
ants aiso proved that on the box mentioned was a mémorandum signed 
by Edwin Prince and Lockey F. Prince, made over a year after he 
rented it, in thèse words; "I authorize my wife Lockey F. Prince 
to hâve access to this box and control its contents." There is no 
other légal testimony in the record directiy applicable to the matter 
of the gift of the bonds, but considérable that indirectly has a bear- 
ing thereon. 

We search the record in vain for any testimony showing that Ed- 
win Prince ever delivered the possession of the bonds in controversy 
to the complainant Lockey F. Chambers. On that point the évidence 
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slioilld be clear and positive, and in the absence of proof of absolute 
possession of the subject of the gift by the donee, free from the con- 
tre! of tbe dônor, tbe mère déclarations of the latter will not be sufQ- 
cient to estàblish delivery. It will be well to examine the déclara- 
tions of Mr. Prince relating to the gift of the bonds in the light of 
other well-established facts in this case. The witnesses differ as to 
the time when Mr. Prince so talked, some having it a few months 
and others over a year before his death. The box was rented by 
Prince, April 25, 1890, and retained by him in his own name until 
his death, on December 5, 1894. The mémorandum attached to the 
box, authorizing his wife to hâve access to it and to control its con- 
tents, was placed there about a year after he rented the box. The 
custodian of the bank vault testifies that this writing was in the 
form generally used by the bank officiais, and was made at his sug- 
gestion, signed by Mrs. Prince, as well as Mr. Prince, as the latter 
had said that he desired his wife to hâve access to the box, and he 
further stated that the mémorandum was signed as aforesaid in order 
that he would thereby bave the signatures of both of them for pur- 
poses of identification. He also testifled that Mr. Prince gave as 
a reason for said writing on the box that he might be sick at the 
hotel and want her to get something from it. It is alleged in the 
bill of complaint that the bonds were given to Mrs. Chambers in the 
early part of the year 1890, and that iwssession of the same was 
then delivered to her. It is shown by the évidence that Mr. Prince 
after that date frequently opened the box, his wife often being with 
him, and had the coupons eut from the bonds, the proceeds of which 
were always placed to his crédit in the bank, and drawn ont by him 
on his own check in his business transactions. It is also shown that, 
for several years thereafter, he, when making a list of the items con- 
stituting the property then owned by him, always included the bonds 
in the box as part thereof, both listing and valuing them as such. 
The évidence also shows that at least flve of the bonds placed in the 
box in the year 1890 were not there in 1894 when Mr. Prince died, 
but had been sold by him in his lifetime, and others substituted that 
had been purchased by him subséquent to the time when complain- 
ants claim the contents of the box had been given to his wife. It 
is proven that Mr. Prince, in the year 1894, took from said box one 
of the bonds, issued by the city of Cincinnati, for |1,000, and sold 
the same, using the proceeds himself . 

A gift inter vives goes into immédiate effect, is absolute and irrév- 
ocable, and te render it complète there must be an actual delivery 
ef the subject-matter of the gift, — ^the manner of the delivery being 
to a great extent governed by the character of the thing delivered, — 
but without such delivery the title does not pass. The effect ef the 
delivery is that the donor parts, not only with the possession, but 
^ith dominion over, and cdntrol of , the property so delivered. Basket 
7. Hassell, 107 U. S. 602, 2 Sup. Ct. 415, 27 L. Ed. 500; Miller v. Jef- 
fress, 4 Grat. 472; Hatch v. Atkinsen, 56 Me. 324, 96 Am. Dec. 464; 
Williamson v. Johnson, 62 Vt. 378, 20 Atl. 279, 22 Am. St. Rep. 
117, 9 L. R. A. 277; Love v. Francis, 63 Mich. 181, 29 N. W. 843, 6 
Am. St. Rep. 290; Institution v. Hathorn, 88 Me. 122, 33 Atl. 836, 
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51 Am. St. Rep. 382, 32 L. R. A. 377; Welch v. Henshaw, 170 Mass. 
409, 49 N. E. 659, 64 Am. St. Rep. 309; Martin v. Smith, 25 W. Va. 
579; Dickeschied v. Bank, 28 W. Va. 340. 

It will be impossible to apply tlie lacts as we flnd them to be in 
the case we hâve now to décide with the law we hâve just referred 
to, and thereby Sustain the contention of the complainants below. 
The "constructive delivery," insisted on by counsel for appellants, 
is inconsistent with the conduct of the alleged donor from the date 
of the déclarations made by him from which the delivery is said to 
be inferred to the day of his death. It seems clear to us that Prince 
did not intend to part with his dominion over the bonds placed by 
him in the safe of the bank, and surely his wife was not invested 
with such title thereto as to devest him of control over them. Un- 
less she was, it was not such a gift as a court of equity, under the 
circumstances of this case, should enforce. Could not Edwin Prince, 
at any time after he placed the bonds in the box, down to the time 
he lost consciousness, a few days before his death, hâve removed 
them, or transferred them to another by proper assignment? Most 
undoubtedly he could hâve doue so. Would not such action on his 
part hâve been recognized by the officers of the bank who held them 
for him? Certainly, is the reply, from their testimony. They had 
never been advised of the gift to Mrs. Prince, nor told that Edwin 
Prince could no longer control them. As a matter of fact, did he 
not continue to control the contents of the box, and did he not re- 
move and dispose of some of the bonds, after the time complainants 
claim he had given them to his wife? The record says that he did. 

The fact that his widow after his death had possession of both 
of the keys to the box is not, in the light of the évidence before us, 
very strong évidence in her favor. On the contrary, possession of 
them, without clear and positive évidence of delivery by the husband, 
with the intent of devesting himself of title, is rather an élément of 
weakness than of strength. Possession by the donee under such cir- 
cumstances is immaterial, but delivery to such donee by the donor 
of the thing given is most material. He told the custodian of the 
vault that he wanted his wife to hâve access to the box, and he had 
told others that he had given her a key for that purpose, but he had 
several times used a key himself subséquent to that time, and had 
so deported himself relative to the contents of said box as to clearly 
show that he then still claimed both the ownership and control of 
the same. She resided with him, was with him always, had charge 
of his person and of his property, and access to ail of his eiïects, 
including his safe, which she opened a few days before his death, and 
after he had closed it for the last time. It does not follow from 
this that her action was improper or her conduct dishonest, but the 
law is that one who claims a gift from another with whom the party 
so claiming has lived intimately and confldentially, as did this wife 
with her husband, shall be required to show by évidence, free from 
Personal interest and not equivocal ih character, that the property 
claimed was delivered to the donee during the donor 's lifetime, and 
controlled by the former while the latter lived. 

The déclarations of Prince that he had given the bonds in the box 
106 F.— 24 
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to his wife will not aid her in her claim to them, unless they are 
accompanied with the proof of sucïi actual delivery as devested him 
of his title to them, and would hâve rendered it impossible for him 
to hâve again exercised control over them. Ewing v. Ewing, 2 Leigh, 
337; Liebe v. Battmann, 33 Or. 241, 72 Am. St. Eep. 705. It is now 
well settled that the déclarations of a donor that he had given the 
property in controversy to the claimant thereof will not perfect a 
gift incomplète for want of actual delivery, and the fact of delivery 
must be shown by other évidence than the mère déclaration of the 
donor. Eockwood v. Wiggin, 16 Gray, 402; Yancy v. Field, 85 Va. 
756, 8 S. E. 721. A number of the authorities v?e hâve cited ref er to 
cases causa mortis, but they are nevertheless applicable; for, so far 
as the question of delivery is concerned, there is no différence be- 
tween gifts of that character and gifts inter vivos, as actual delivery 
is absolutely essential in both cases. 

The insistance of counsel for appellants that the gift of the bonds 
to Mrs. Ghambers was fully consummated — "a thing done by the 
. donor and not a thing intended" — is not sustained by the testimony, 
and is, for reasons we hâve stated, without merit. AU controversies 
of this character must be detennined from their own peculiar facts, 
and in this case the évidence offered by the appellants is most un- 
satisfactory. Said évidence is not sufiicient to prove that the bonds 
in controversy were ever so given or delivered as to devest the right 
and title of Edwin Prince thereto, and vest the same in Lockey F. 
Ghambers. We find no error in the decree appealed from, and the 
same is afflrmed 



CXDLTRANB et al. v. TBMPLETON et al. 
(Circuit Court of Appeals, Fourth Circuit. February 7, 1901.) 

No. 383. 

1. Receivebs—Appointment— Discrétion of Court. 

In an ancillary suit, the purpose of whlcli Is to coUect through a recelver 
the assets of an Insolvent corporation In a district other than that In which 
the main suit to wind up the afCalrs of the corporation is pending, where 
the court has appolnted as recelver the same person appolnted in the 
original suit, and has determined, In the exercise of Its discrétion, that the 
convenlence of the parties Interested requires the appointment of a rési- 
dent co-reeeiver, its action in maklng such appointment la not subject to 
review on appeal. 

3. Appeal — Rbview — Discrbtionary Orders. 

The action of the court In an equity suit, in denylng a motion by plain- 
tlff to continue the hearing upon the argument of a demurrer and plea, 
Is not assignable as error en appeal.i 

8. JuDOB — Disqualification — Waivkr of Objection. 

Where a plaintiffi has obtalned the appointment of a receiver by a Judge, 
and has argued before him and submltted questions relating to adminis- 
trative matters In the suit, he must be regarded as havlng waived the 
right to object to the décision of such questions on the ground that the 
judge is disqualified by reason pf Interest from acting In the suit, when 
the facts were at ail times.known to him. 

1 Flnality of judgments and decrees for purposes of review, see notes to 
Trust Co. V. Madden, 17 0. Q A. 238, and Prescott & A. C. Ry. Co. v. Atchison. 
T. & S. F. R. Co., 28 g. C. A. 482. 
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4. Same. 

Rev. St. ? 601, relating to the disqualification of a judge sittinj: in tlie 
district court, provldes for the removal of a cause wlien tlie circuuistances 
render It Improper, in his opinion, for liim to sit on ttie trial, and by anal- 
ogy the disqualification of a judge in the circuit court Is a matter for his 
own détermination; and his décision that, under the cireumstances, it is 
not improper for him to enter formai or prellminary orders in a case, or 
that the party objecting has by his own conduct waived the right to object. 
Is not reviewable. 

5. Appeal— Appbalable Oedebs — Appointmknt of Eecbiveb. 

An order appolntlng a résident co-receiver to act with reeeivers pre- 
vlously appointed, entered prior to Act June 16, 1900, allowing appeals 
from interlocutory orders appolntlng reeeivers, is not appealable. 

6. Parties— Stockholdees' Shits— Ikteevention by Othkk Stockholders. 

In a suit brought by a stockholder of a corporation on behalf of himself 
and ail other stociiholders, a formai order is not necessarj' to entitle other 
stoclsholders to file a pétition praying certain action in tlae cause. 

7. Appëal— Appealable Orders. 

An order entered on the intervening pétition of stockbolders In a cor- 
poration appointlng a résident co-receiver to act wlth reeeivers prevlously 
appointed on appUcatlon of the plaintlff in taking charge of the property 
of the corporation wlthln the district cannot be considered a final decree, 
and appealable as such. 

Appeal from the Circuit Court of the United States for the Western 
District of Virginia. 

Wm. Hepburn Kussell and Fielder 0. Slingluff (Wm. Beverly Wins- 
low, Yancey & Haas, and C. A. McHugh, on the brief), for app-ellants. 

L. L. Lewis and Q-. D. Letcher (George E. Sipe, on the brief), for 
appellees. 

Bef ore SIMONTON, Circuit Judge, and PURNELL and WADDILL, 
District Judges. 

SIMONTON, Circuit Judge. This cause now cornes hère on appeal 
from an order of the circuit court of the United States for the West- 
ern district of Virginia. The Baltimore Building & Loan Associa- 
tion, a corporation of the state of Maryland, became insolvent. 
Thereupon a bill was flled in March, 1900, by Daniel B. Coltrane et 
al., complainants, against the said Baltimore Building & Loan Asso- 
ciation, in the circuit court of the United States for the district of 
Maryland. The complainant claimed to be a stockholder in said 
corporation, and be brought his bill as a gênerai stockbolders' bill, 
for the equal use and benefit of ail stockbolders in respondent cor- 
poration who may join therein by intervention and otherwise, and 
bear their pro rata share in the costs and expenses of the suit. This 
bill having been flled, and the respondent corporation having en- 
tered its voluntary appearance and admitted its insolvency, the cir- 
cuit court for the district of Maryland, on March 21, 1900, appointed 
Bird M. Eobinson receiver for said corporation, and took full charge 
of the administration of the insolvent corporation. The order ap- 
polntlng the receiver provided, among other things, that the com- 
plainant be authorized to apply to any other circuit court of the 
United States of compétent jurisdiction, in any other state or dis- 
trict, for such order, by ancillary proceedings or otherwise, in aid 
of the primary jurisdiction vested in the circuit court of the district 
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of Maryland. Pursuing the authority granted in this order, the com- 
plainant on March 21, 1900, âled an ancillary bill in the circuit court 
of the United States for the Western district of Virginia against the 
said corporation. Accompanying this bill, as an exhibit, is a copy 
of the proceedings in the circuit court of Maryland. The prayer of 
this ancillary bill, after prayer for subpœna, is in thèse words: 

"(1) That a receiver be appolnted by this honorable court to take into his 
possession and hold, subject to the further orders of this court, the properties 
aforesaid, and ail other leal properties of the respondent corporation lying, 
being, and sitiiate within this district or within the state of Virginia, and 
that such powers and authority be conferred upon him as are prayed in the 
original bill filed in said United States circuit court for the district of Mary- 
land, or as may be necessary and proper in the premises. (2) That your hon- 
ors wjll make such orders and decrees, preliminary and final, as are prayed 
for in said bill by your complainant in the circuit court for the district of 
Maryland, and that your honors will also make ail such other and necessary 
orders, judgments, and decrees as may be required in aid of said bill, and 
that your honors will take ancillary jurisdlction with the said circuit court of 
the United States for the district of Maryland, and will give your complain- 
ant ail the relief which may be necessary to accomplish the purposes of filing 
said bill: and. finally, that your honors shall order and direct the receiver 
appointed in this suit as herein prayed to sell or otherwise dispose of the real 
properties of respondent corporation, and when the same shall hâve been sold, 
either by said receiver or under the orders and decrees of this court, that 
said receiver be required and directed to account to the receiver appointed as 
aforesaid in the court of primary jurisdlction, to wit, the United States circuit 
court for the district of Maryland, for ail the proceeds of said properties, after 
the eosts and expenses incident to this suit, and a reasonable allowance to com- 
plainant by way of counsel fées, shall hâve been pi-ovided for and paid," — end- 
ing with a prayer for gênerai relief. 

The défendant corporation appeared to said ancillary suit, and flled 
its answer, admitting the facts stated, and consenting to the ap- 
pointment of a receiver. Upon the filing of thèse papers the circuit 
court of the Western district of Virginia entered its decree taking 
ancillary jurisdiction, and appointing the said Bird M. Robinson re- 
ceiTer. Among other things, it ordered that ail persons in that dis- 
trict having claims or demands of any kind against the respondent 
corporation are authorized and permitted to présent the same by 
intervening pétition in this cause, and they are enjoined from insti- 
tuting any separate suit or action against the corporation in this 
district or state. At this stage of the cause, R. G. Templeton, Letcher 
& Letcher, P. W. Effinger, and Bridget A. Lamb, ail of them rési- 
dents of the Western district of Virginia, liled their pétition in the 
cause. AU of thèse but Bridget A. Lamb claim to be stockholders 
in the respondent corporation. She avers that she is a debtor of this 
Company. The pétition sets out that there is a large amount of prop- 
erty of this corporation in this district; tha.t, by reason of their dis- 
tance from the court of primary jurisdiction, it vs'ould entail great 
expense and trouble upon them to présent their claims in that court. 
To this end, they pray the appointment of a co-receiver, résident in 
this district, and for the additional reason that the assets, real and 
Personal, within that jurisdiction can be more expeditiously and ju- 
diciously managed by a résident receiver than by one résident else- 
where. The pétition also says: 
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"Your petitioners are further advised and charge that they hâve the rlght 
to ask that the assets of said company, -wlthin the iurisdiction of this court, 
shall not be permltted to be transferred to the jurisdlction of another court, 
and, therefore, beyond the control of this court, until the rights of your 
petitioners thereto shall hâve been asoertained and adjudged, and that this 
court will require that ail of the real and personal property of said défendant 
corporation shall remain within the jurisdictlon of this court, and under its 
immédiate control and direction, to be forthcoming to meet such decrees and 
orders, disposing of the same, as hereafter may be properly adjudged and 
entered in this cause." 

The petitioners gave notice that they would make their motion on 
the pétition before Hon. John Paul, one of the judges of this court, 
on April 23, 1900. A postponement was asked on that day, and the 
hearing was fixed for April 25th. On the last-named day the com- 
plainant and défendant appeared, and by consent the hearing of the 
motion was continued until April 30, 1900, before Hon. John Paul. 
On that day thèse parties (Coltrane, complainant, and the corpora- 
tion, respondent) moved to strike the pétition from the file, chiefly 
because the petitioners do not seek to be made parties to the cause, 
nor do they state facts entitling them to relief. They also on that 
day flled a demurrer to the pétition, then a plea, and then an answer. 
The gravamen of thèse is that ail matters pertaining to the relative 
rights of stockholders, and to the administration, receipt, and dis- 
tribution of the assets of the corporation, remain with the court of 
original jurisdiction exclusively, and that there is neither necessity 
nor propriety for the appointment of a résident co-receiver in the 
jurisdiction of the circuit court for the Western district of Virginia. 
On the same day a pétition was flled in the same cause by John W. 
Shepherd and 14 others, claiming to be stockholders in the Baltimore 
Building & Loan Association, earnestly protesting against the prayer 
of Templeton and others. On the same day (April 30th) Eandolph 
Barton, Sr., Esq., who had been appointed co-receiver with Bird M. 
Kobinson by the circuit court of the district of Maryland, filed bis 
pétition in the circuit court for the Western district of Virginia, 
praying that said appointment be conflrmed in the iatter district. 
This appointment was made that day. This being the condition of 
the cause, the argument was had. The motion to strike out the 
Templeton pétition from the files was overruled. A motion was 
made by the counsel representing Coltrane and the corporation to 
set the cause for a hearing on demurrer and plea for the next rule 
day. This was refused, and the hearing went on. The case was 
taken under advisement until the next day. On that day counsel for 
Coltrane and the corporation made their motion that the judge then 
presiding enter an order that it would be improper for him to sit 
in the trial of thèse issues, because he is plaintiff in an action against 
the Baltimore Building & Loan Association, now pending in the 
circuit court for Rockingham county. Va., and because Oreenlee W. 
Letcher, of the firm of Letcher & Letcher, parties to the Templeton 
pétition, is the son-in-law of the said judge. Hearing this motion, 
Judge Paul stated that he was fully impressed with the importance 
of the rule precluding a judge from sitting in a cause in which he 
was interested; that the only difficulty he had was in drawing the 
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lines of demarkation between formai and preliminary orders which 
do not affect the décision of any question going to the merits, and 
those in the décision of which he had a personal interest; that the 
parties now objecting had procured the appointment of Mr. Robinson 
as receiver, and of Mr. Barton as co-receiver, cognizant of the prin- 
cipal facts now stated as disqualifying him; that up to this time no 
objection had been made to his action on the pétitions when they 
were presented, discussed, and then submitted to him. He therefore 
expressed the opinion that up to this point he was not disqualifled, 
and that he was unwilling to abdicate his functions and abandon the 
performance of his plain duty for the reasons stated in the motion. 
On the same day he filed a decree appointing a résident co-receiver, 
overruling the demurrer and plea. The opinion filed stated that at 
the argument every point made in the pétition was abandoned, ex- 
cept the prayer for a résident co-receiver. The counsel for Coltrane, 
the complainant, and for the corporation, défendant, excepted to the 
ruling of the court. Leave was given to appeal to this court, and 
the matter is hère on assignments of error. The first two assign- 
ments of error go to the refusai of the court to strike out the péti- 
tion of Templeton and others from the file, and to the overruling of 
the demurrer. The third, fourth, and fifth go to the overruling of 
the motion for the postponement of the hearing of the demurrer, 
of the plea, and the issues made by the answer to the next rule day. 
The sixth assignment of error is in thèse words: 

"Because the motion of complainant, supported by the affldavlt of William 
Beverly Winslow, one of the counsel of complainant, showed that the Honora- 
ble John Paul, the ]udge trying sald cause, was so coneerned In interest in the 
matters in controversy in this proceeding as to render It Improper for him 
to sit in the trial of this cause, and was further disqualifled to sit in the trial 
of sald matters by reason of his relationshlp to one of the petitioners, on 
whose motion sald John T. Harris was appolnted co-receiver." 

The seventh, because no co-receiver should hâve been appointed 
under the pétition of Templeton and others, and because the person 
appointed was the attorney for the petitioners. 

The bill in this case is styled an "ancillary bill." Technically it 
is not an ancillary bill. The term "ancillary bill" is applicable to 
a proceeding growing out of original proceedings in the same court, 
dépendent on such proceedings, and instituted for the purpose of en- 
forcing the judgment, or of rendering complète justice among ail 
the parties in interest. Instances of a bill of this character can be 
found in Freeman v. Howe, 24 How. 450, 16 L. Ed. 749; Railroad 
Co. v. Chamberlain, 6 Wall. 748, 18 L. Ed. 859; Minnesota Co. v. St. 
Paul Co., 2 Wall. 609, 17 L. Ed. 886; and Krippendorf v. Hyde, 110 
U. S. 276, 4 Sup. et. 27, 28 L. Ed. 145. It is more properly an 
auxiliary bill filed to assist another circuit court in the administra- 
tion and distribution of assets in a cause properly before it. The 
circuit courts of the United States, by reason of the comity existing 
between them, entertain such bills, and give ail the assistance in 
their power to the court in which the bill was ûled originally. The 
extent of the jurisdiction of the courts entertaining such auxiliary 
bills, and how far they will exert an independent function, is not 
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clearly determined. Mr. Justice Harlan and Judge Jackson, in thia 
circuit, in Mercantile Trust Co. v. Kanawha & 0. R. Co. (G. G.) 39 
Fed. 337, denied that this court could take jurisdiction in such. cases. 
That case, however, was for the foreclosure of the mortgage cover- 
ing a railroad in the district of West Virginia, and the bill flled in 
the circuit court of that district did not contain proper averments 
Justifjing such a decree. In the First circuit, in Platt v. Eaiiroad 
Co. (G. C.) 54 Fed. 569, it is stated that the practice in other dis- 
tricts is to entertain such bills and to act upon them generally ex 
parte and without argument. The circuit court of Massachusetts in 
this case foUows that practice, without préjudice, however, to a full 
considération of the question if it be thereafter made. The circuit 
court of Nebraska, in Ames v. Railroad Co. (G. 0.) 60 Fed. 966, speak- 
ing of a case in which the bill was flrst flled in the Nebraska district 
and then bills were filed in the Wyoming and Colorado districts, use 
this language: 

"The receivers of a railroad System must report to and be governed by 
the circuit court sitting in the district of thelr original appointment, in ail 
matters relating to their gênerai management of the trust, their gênerai 
aceounting, and the gênerai opération of the road wlthin the circuit. But the 
circuit courts sitting in other districts, where the same receivers were after- 
wards appointed, hâve jurisdiction to détermine the validity and amount of 
claims of citizens thereof against the receivers and the corporation; and citi- 
zens of one district will not be required to go Into another district to assert 
their claims." 

Ail thèse were bills for the foreclosure of mortgages upon railroads. 
The circumstances of each case must control it. In the présent case 
there is little difflculty. The bill filed in the Marjland district was 
to wind up the affairs of a Maryland corporation. The rights, obliga- 
tions, and interest of stockholders must be governed bj and be ad- 
ministered under the laws of Maryland. Every person becoming a 
stockholder takes his stock subject to the laws of that state. Rail- 
road Co. V. Gebhard, 109 U. S. 527, 3 Sup, Ct. 363, 27 L. Ed. 1020. 
And when such a corporation has become insolvent, and the court 
of its résidence has taken jurisdiction, the assets must be distributed 
by the courts of, and according to the law of, its origin. Smith v. 
Taggart, 30 C. G. A. 563, 87 Fed. 95; Clyde v. Railroad Co., Ex parte 
Powell (G. C.) 56 Fed. 539. Corporations like the défendant at bar 
do business in many states, and their assets consist of mortgages, 
loans, and perhaps other property, in the states in which they do 
business. It is necessary for the purpose of collecting in their assets 
that proper parties to sue should be in existence. The receiver ap- 
pointed in the Maryland district has no extraterritorial existence. 
Booth T. Clark, 17 How. 322, 15 L. Ed. 164. It therefore becomes 
necessary that a receiver should be appointed in the districts in which 
thèse assets are, and to this end thèse auxiliary suits are flled. The 
circuit courts of the United States ahnost invariably (though there 
are exceptions) appoint the same receiver whom the court which flrst 
took jurisdiction appointed. This is from comity. It is not a mat- 
ter of absolute right. Nor can the circuit court be deprived of the 
discrétion which it unquestionably has in thèse cases. Atkins t. 
Railroad Go. (C. G.) 29 Fed. 162. It would seem that if the court in 
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which this ancillary bill was filed found it necessary, for the con- 
venience of parties, that a résident co-receiver should be appointed, 
it clearly was compétent for it to do so. The scope of a bill of this 
character is conflned to the collection of the assets, and the trans- 
mission of them to the court which flrst took jurisdiction ; for then 
the distribution can alone take place. Smith v. Taggart, 30 C. C. A. 
563, 87 Fed. 94. 

The third, fourth, and flfth assignments of error are directed to 
the refusai of the presiding judge to continue the hearing upon the 
demurrer, plea, and answer until the next rule day. This is a mat- 
ter of practice, and cannot constitute a subject on which error can 
be assigned. Wiggins r. Gray, 24 How. 303, 16 L. Ed. 688. The 
granting or refusing a motion for continuance is not assignable as 
error. Cox v. Hart, 145 U. S. 376, 12 Sup. Ot. 962, 36 L. Ed. 741. 
No rule exista which justifies the motion. Rule 33 in equity givea 
leave to the plaintiff to set down the demurrer or plea to be argued. 
Rule 38 provides that if the plaintiff shall not reply to any plea or 
set down any plea or demurrer for argument on the rule day when 
the same is flled, or on the next succeeding rule day, he is liable to 
hâve his bill dismissed. 

The sixth assignment of error goes to the disqualification of the 
judge because of the pendency in the state court of a suit by him 
against the défendant corporation, and because one of the parties in 
the Templeton pétition was his son-in-law. There can be no doubt 
that no one should sit in a cause in which he, or those with whom 
he is connected, bave an interest. It is unnecessary to cite authority 
for this, as it is a principle embedded in our jurisprudence. In the 
présent case the learned judge who was presiding felt the full force 
of this doctrine, and gave it weight. He is said to be disqualified 
because of the suit pending in the state court against the corpora- 
tion, brought by him as plaintiff. Did this disqualify him from mak- 
ing administrative orders in the case? He recognized the narrow 
line of demarkation between those formai and preliminary orders 
that do not affect the décision of any question going to the merits 
of the controversy, and those in the décision of which he had a Per- 
sonal interest. Section 601, Rev. St., dealing with the disqualifica- 
tion of a judge sitting in the district court, requires the removal of 
a cause when the circumstances "render it improper in his opinion 
for him to sit on the trial." So hé naturally felt that it was for him 
to décide. The bill was filed in his court under his order; the re- 
ceiver was recognized and appointed by him, — both on the motion of 
the counsel now objecting. The pétition in question was before him 
tbree several days, the same counsel appearing, and on the last day 
was fully argued. Hë took the case under advisement until the next 
day. When he was about to announce his opinion, for the flrst time 
the objection was made that he was disqualified. He could well be- 
lieve that the counsel themselves had seen that it was at least doubt- 
ful; that it Was a point on which persons could differ. Indeed, he 
could well believe that the objection, if it had force, had been waived. 
In Moses v. Julian, 45 N. H. 52, quoted by appellee, it is said: 
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"If the faets are known to the party recusing, he is bound to make his objec- 
tion before issue joined and before the trial is commeneed; otherwise, he will 
be deemed to liave waived the objection, in cases when a statute does net 
malte the proceedings void. After a trial bas commeneed, no attempt to récuse 
a judge will be listened to unless it is shown afflrmatively that the party was 
not aware of the objection, and was in no fault in not knowing it." 

To the same effect are Crosby v. Blanchard, 7 Allen, 385, and Rail- 
road Oo. v. T&ylor, 93 Va. 226, 24 S. E. 1013. 

Under thèse circumstances, the judge had taken the matter into 
considération, and, having reached his own conclusion, adhered to it. 
If we are govemed by the analogy of section 601, Eev. St., it is a 
matter within his discrétion and not the subject of error. Cheang 
Kee V. U. S., 3 Wall. 320, 18 L. Ed. 72; Earnshaw v. U. S., 146 U. S. 
60, 13 Sup. et. 14, 36 L. Ed. 887. Freem. Judgm. § 145, déclares the 
law which seems to control this question: 

"Whlle it is well settled by the common law that no judge ought to act 
where, from interest or from any other cause, he is supposed to be partial to 
one of the sultors, yet his action in sueh a case is regarded as an error or 
irregularity not affecting his jurisdiction, and to be eorrected by a vacation 
or reversai of his judgment, except in the case of those Inferlor tribunals from 
■which no appeal or wrlt of error lies. If the facts are known to the party 
recusing, he is bound to make his objection before issue Joined, and before 
the trial is commeneed; otherwise, be will be deemed to hâve waived the 
objection, in cases where a statute does not make the proceedings void." 

The ninth assignment of error goes to the appointment of a co- 
receiver, and to the person appointée!. If the application had been 
made for the appointment of a receiver in the flrst instance, no other 
receiver having been appointed, and what has been aptly termed the 
"condition of receivership" not existing (McNulta v. Lockridge, 141 
U. S. 331, 12 Sup. et. 11, 35 L. Ed. 796), the action of the court 
appointing or refusing to appoint a receiver could not be reviewed 
at this stage of the case (In re Tampa Suburban Ey. Co., 168 U. 
S. 583, 18 Sup. et. 177, 42 L. Ed. 589; eonstruction Co. v. Young, 
8 C. C. A. 231, 59 Fed. 721). The act of June 16, 1900, allowing 
appeals from interlocutory orders appointing receivers, was not passed 
until after the décision in this case. A fortiori, the appointment of 
a co-receiver in a cause within the jurisdiction of the court, and in 
which it had appointed receivers, was not reviewable. After careful 
examination, no case can be found in which the discrétion of the 
judge in selecting the person to be receiver has been disputed. In 
Street v. Railroad Co. (C. C.) 58 Fed. 47, Judge Bond, in this circuit, 
clearly thought this a matter for the court alone. If the appoint- 
ment made is so objectionable that it ought not to stand, or if there 
be anything in the future conduct of the co-receiver which displays 
a partisan bent, or anything else which would make his removal dé- 
sirable, a motion to that efïect can be made, and will no doubt re- 
ceive at the hands of the circuit Justice or of the circuit judge before 
whom it may be made the most careful considération. 

With regard to the flrst assignment of error, going to the overrul- 
ing the motion to strike from the files the pétition, because the peti- 
tioners did not pray that they be made parties : No formai prayer of 
that kind is essential. They were stockholders. They filed their 
pétition in a cause instituted in behalf of ail stockhofders. Their 
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présence was desired in the cause. They asked a privilège in the 
cause. Leave was given tàem to file their pétition. It was not nec- 
essary to show that they had been actually admitted by an express 
order entered on the record, if it does appear that they acted or hâve 
been treated as parties. Ex parte Cutting, 94 TJ; S. 21, 24 L. Ed. 49. 

With regard to the second assignment of error, — the overruling 
the demurrer: Some of the parts of the pétition — especially those 
in which the petitioners seek to modify or overrule the action of the 
circuit court in Maryland — are open to serions objection. But the 
record shows that at the hearing every prayer and position was 
abandoned except that for a résident co-receiver. That was the sole 
issue before the court, and, as has been seen, is not reviewable hère 
at this. stage of the case. 

The ïearned counsel for the appellant, in an argument commend- 
able for its tone as well as its ability, urges upon the court that this 
is a final decree, and so appealable. But a final decree is one which 
disposes of the whole case. It must terminate the litigation between 
the parties on the merits of the case. Bostwick v. BrinkerhofE, 106 
U. S. 3, 1 Sup. et. 15, 27 L. Ed. 73. When something more than 
the mère minsterial exécution of the decree is to be done, it is not 
a final decree. Lodge v, Twell, 135 U. S. 232, 10 Sup. Ct. 745, 34 L. 
Ed. 153. A decree is final by which the whole purpose of a suit has 
been accomplished. Iron Co. v. Meeker, 109 tJ. S. 180, 3 Sup. Ct. 
111, 27 L. Ed. 898. When a case cornes up on appeal in equity 
from a final decree, the whole case, from its inception, is before the 
court. Ridings v. Johnson, 128 U. S. 212, 9 Sup. Ct. 72, 32 L. Ed. 
401. It brings up the whole cause, including an appealable order 
previously made by the court. Trust Co. v. Seasongood, 130 U. S. 
482, 9 Sup. Ct. 575, 32 L. Ed. 985, The intervention in the case at 
bar is but a side issue in the case. It cannot bring up the whole 
case, nor will its décision in any way affect the merits of the case. 
The cases relied upon by the appellant (Rouse v. Letcher, 156 U. S. 
47, 15 Sup. Ct. 266, 39 L. Ed. 341; Pope v. Eailroad Co., 173 U. S. 
577, 19 Sup. Ot. 500, 43 L. Ed. 814; Central Trust Co. v. Marietta & 
N. G. R. Co., 1 C. C. A. 116, 48 Fed. 850; Trust Co. v. Madden, 17 
G. C. A. 236, 70 Fed. 451) were ail cases of intervention in railroad 
receiverships, seeking damages for personal injuries. In each of 
thèse cases ail persons having claims against the railroad companies 
were enjoined from proceeding to recover them except in the cause 
and before the court. When, therefore, a person holding a claim of 
this character intervened, he practically asked leave to sue the re- 
ceiver on his claim. Sometimes the court had the action tried be- 
fore a jury. Sometimes it is referred to a master. In each instance 
it is a suit complète in itself, distinct from the main cause, — not in 
the main cause except so far as the injunction forbade the petitioner 
from going elsewhere. The distinction is analogus to the cause of 
Crédits Commutation Co. v. U. S., 177 U. S. 315, 316, 20 Sup. Ct. 636, 
44 L. Ed. 782. 

We are of the opinion that as to the issues involved in this record 
this court, as a court of appeals, has no iurîsdiction. The appeal 
is dismissed. 
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NANTAHALA MARBLE & TALC CO. v. THOMAS et al, 

(Circuit Court o£ Appeals, Pourtli Circuit. February 7, 1901.) 

No. 381. 

1. Dbeds—Bvidknce to Impeach— Mémorandum on Record. 

An unsigned mémorandum on tlie margin of the record of a deed Is 
not admissible in évidence to alïect the validity of such deed. 
,2. Admikistbator's Sale op Land— Conveyance — Cokstruotion. 

A probate court, on pétition of tlie administrators of a décèdent, autlior- 
ized tbe sale of two tracts of land and a portion of two adjoining tracts, 
also owned by the estate, "eontalning 16 acres, and mailing in ail 150 
acres." A sale was reported and confirmed in accordance with said order. 
Two deeds appeared of record, purporting to hâve been executed by the 
administrators on the same day to the purchaser, conveying the land 
sold. Each descrlbed the two fuU tracts and a fractional part of the 
adjoining tracts by metes and bounds, and each purported to convey 150 
acres. But the description In the fractional part differed in the two; 
the one flrst recorded bounding a tract containing a llttle less than 1(5 
acres, while the other included in such description only about 10 acres, 
mailing the entire quantity conveyed by that much short of the full 150 
acres. Beld, that the first deed, beiug the one which conformed to the 
orders of sale and of confirmation made by the court, and the declared 
intention of the parties as to quantity, must be given efCeot. 

In Errer to the Circuit Court of the United States for the Western 
District of North Carolina, at Asheville. 

For opinion below, see 76 Fed. 59. 

Charles E. Jones and Alexander C. King (Walter B. Gwyn and K. 
L. Leatherwood, on the brief), for plaintifE in error. 

James H. Merrimon (T. H. Cobb, on the brief), for défendants in 
error. 

Before GOFF and SIMONTON, Circuit Judges, and PURIsTILL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up by writ of error 
to the circuit court of the United States for the Western district of 
North Carolina. On October 13, 1892, the Nantahala Marble & Talc 
Company, a corporation of the state of West Virginia, flled its bill 
of complaint in the said circuit court for the Western district of 
North Carolina against W. S. Thomas and others, seeking an injunc- 
tion against them for continuons trespass upon a tract of land valu- 
able for its deposits of talc and marble, the property of complainant. 
The cause was heard November 15, 1892. The court, after argument, 
granted the injunction, but, it appearing that the title to the land 
was in controversy, it gave leave to the défendants to bring an action 
of ejectment, if they shall be so advised, to try the title to the land 
in controversy, and that for the purpose of such action the plaintiffs 
are ordered to accept service of the process, and admit possession of 
the land ref erred to in the bill of complaint. From this order the de- 
fendants appealed to this court, and the décision of the court below 
was affirmed. 7 C. C. A. 330, 58 Fed. 485. The cause having been re- 
manded to the circuit court, the défendants, Thomas and others, 
with leave of the court, flled their cross bill, seeking to correct an 
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alleged mistake in a deed executed by the administrators of N. S. 
Jarrett, under the authority of the court of probate of Maçon county, 
N. C, to the United States Soapstone Manufacturing Company, un- 
der whom défendants claimed title. Thèse administrators had filed 
their pétition in this probate court for leave to sell certain lands of 
Jarrett in aid of the personalty in liquidating the debts of the intes- 
tate. The lands which they desired to sell were thus described in 
the pétition: 

"Tract No. 34 in district No. 12, containing 64 acres; tract No. 33 in district 

No. 12, containing 70 acres; and also a part of two other tracts, Nos. — , 

adjoining said tracts Nos. 33 and 34, containing 16 acres; making in ail 150 
acres." 

The prayer of the pétition was granted. The défendants (com- 
plainants in the cross bill) at that tinie claimed under a deed purport- 
ing to hâve been executed pursuant to the leave granted by the pro- 
bate court. The deed conveyed the two tracts, Nos. 33 and 34, and 
then adds: 

"Also a part of two tracts. Nos. 1,090 and 3,287, adjoining to No. 33 on tlie 
same side of said river [Nantahala], beginning on a lyn, corner of No. 33, and 
running S., 57 E., with a line of the same, eighty pôles, to a spruce pine on 
the banlis of said river, and corner of the said No. 33, same course, whole 
distance, 85 pôles, to a stake, So. E. corner of No. 1,090, on the east side ol 
said river; thence down said river, with the line of No. 1,090, forty pôles, to 
a stake thereon, to the beginning on said lyn, — containing 16 acres; in ail, 150 
acres." 

The mistake is alleged to be in this distance "forty pôles to a 
stake." The area thus inclosed, instead of being 16 acres, is only 
10^ acres; and the entire area, instead of being 150 acres, would be 
139| acres. The issues made by the cross bill having been heard, 
the cross bill was dismissed; the court deeming itself incompétent 
to review the proceedings of the probate court of Maçon county. In 
dismissing the cross bill the court carefully limited its décision, lle- 
ferring to the voluminous character of the testimony, which, in its 
opinion, in great measure did not bear upon the question under dis- 
cussion, it States that question: 

"Whether there was a mistake made in the decree, order, and action of the 
probate court of Maçon county, or in the deed of conveyance made contem- 
poraneous therewith, and, if there be such mistake, whether this court can 
correct it; and whether it créâtes an equity In the défendants which this court 
will establish and enforce." 

Having thus stated the question, the opinion refers to other ques- 
tions in the case: 

"Whether the défendants hâve had possession and hâve exercised ownership 
upon the land In dispute. Whether complainants hâve had such possession 
and exercised such ownership. Ail évidence respecting the title. Thèse are 
questions to be determined when the trial is had in its appropriate tribunal, — 
a court o£ law." 

It is clear that the décision dismissing the cross bill cannot oper- 
ate as res judicata of the case at bar. Much testimony was taken 
with regard to the matters contained in the cross bill. An order 
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waa entered authorizing the use of this testimony in the action at 
law, provided for under the original bill, with a proviso tliat noth- 
ing therein contained shall prevent either party from întroducing 
other compétent testimony. The action at law was then brought; 
Thomas and others being the plaintiflfs, and the Nantahala Com- 
pany défendant. Issue was joined, and the cause was heard be- 
fore a jury, each party exercising the privilège of putting in new 
testimony. AU the testimony being in, after argument of counsel 
the presiding judge instructed the jury to bring in their verdict for 
the plaintiffs. Many exceptions were taken during the trial, and 
upon requests to instruct the jury and to the charge. The case is hère 
on the assignments of error, accompanying the writ of error. Thèse 
are 52 in ail. 

Taking upon them the burden of proof, the plaintiffs below show 
that they dérive title from the administrators and heirs at law of 
N. S. Jarrett, — the same source of title as that under which the de- 
fendants below claim. In order to understand the case, sorae détail 
is necessary. N. S. Jarrett died seised of a large tract of land, of 
which the territory now in dispute was a part. He died intestate. 
In January, 1876, his administrators applied to the probate court 
of Maçon county for leave to sell, in aid of the personalty, for the pay- 
ment of debts, a tract of land, part of the Jarrett land (No. 33), con- 
taining 64 acres; also another tract (No. 34), containing 70 acres; 

and also a part of two other tracts (Nos. , — ), adjoining the same 

and containing 16 acres; making in ail 150 acres. The prayer of the 
pétition was granted, and the petitioners had leave to sell at public 
or private sale. On February 10, 1876, the administrators filed their 
report in the probate court, stating that on that day they had sold 
the lands mentioned in the pétition to the United States Soapstone 
Manufacturing Company for |2,700. The court confirmed the sale, 
and ordered the administrators to make title in fee simple to the 
purchaser. There appear on the record two deeds, each purporting 
to hâve been made by the administrators of Jarrett; each reciting 
this order of the probate court, the sale thereunder on lOth February, 
1876, the confirmation of the sale on its report to that court, and 
the direction and authority to make conveyance in fee to the United 
States Soapstone Manufacturing Company, the purchaser. Both 
deeds bear date the same day, and both are recorded in the same 
book. Both the deeds describe, among the property conveyed, tract 
No. 33, containing 64 acres, and tract No. 34, containing 70 acres. 
Both deeds convey a part of two other tracts, — Nos. 1,090 and 3,287. 
They differ at this point, and so this controversy arises. One of 
thèse deeds, recorded at pages 322 et seq. of record of deeds, bas this 
description : 

"Also a part of two other tracts, Nos. 1,090 and 3,287, joining to tract Ko. 
33, beginnlng on a lyn, the N. W. corner of No. 33, and runs S., 57 E., with the 
Une of same, eighty-flve pôles, passing a spruce pine, corner of No, 33, to a 
stake, corner of No. 3,287; then S., 25° E., twelve pôles, to a stake, S. E. corner 
of No. 1,090; then down the river nith its meanders to a stake; then N., 85° 
W., one hundred and two pôles, to the beginning of said lyn corner, so as to 
make sixteen acres, and containing in the aggregate one hundred and fifty 
acres." 
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The other deed is recorded at pages 325 et seq. of the same book, 
and probablj foUows next after tlie above deed. Its description is 
as follows, after describing Nos. 33 and 34: 

"Also a part of two tracts, No. 1,090 and No. 3,287, adjoinlng to No. 33 on 
the same side of the river, beginning on a lyn, N. W. corner of No. 33, and run- 
ning S., 57 B., wlth the line of the same eighty, to a spruce pine on the bank 
of said river, and corner of the same No. 33, same course, whole distance 
eighty-flve pôles, to a stalte, S. B. corner of No. 1,090, on the east side of said 
river; thence dovi^n said river with the line of No. 1,090 forty pôles, to a 
stake; thence to the beginning of said lyn, slxteen acres; containing in ail 
one hundred and flfty acres." 

The gênerai description of the tract in both deeds is the same; 
the area it was to contain is the same, 16 acres; and the aggregate 
of this tract, with the two other tracts, is the same, 150 acres. The 
différence between them is that the deed last recorded has for the 
line from the stake at S. E. corner of 1,090 "forty pôles, to a stake; 
thence to the beginning on said lyn." The deed first recorded has 
for the same line, "then down the river with its meanders to a stake; 
then N., 85° W., 102 pôles, to the beginning of said lyn, so as to 
make 16 acres." If the line "forty pôles, to a stake" be adopted, then 
the area of the last-described tract, instead of being 16 acres, would 
be lOJ acres, reducing the proposed area of 150 acres to 139| acres. 
If the description in the deed first recorded be adopted, the area would 
be a little less than 16 acres. On the same day, 17th February, 1876, 
A. P. Monday and others, hoirs at law of Jarrett, executed a deed to 
the United States Soapstone Manufacturing Company of this land, 
described as in the last recorded deed, and containing, as it does, 
the "40 pôles, to a stake," recorded in the same book, March 1, 1876, 
in the pages next succeeding the record of that deed. 

On the margin of the deed first recorded are thèse words: 

'This record is void, deeds for the wlthin-described lands havlng been duly 
executed to the United States Soapstone Manufacturing Company, of Cincin- 
nati, by the same parties [naming them], and the same are duly registered in 
this book (see pages 325, 326, 327, 328, and 329), March 1, 1876." 

When this was offered in évidence, it was not admitted by the 
court. The ruling was excepted to. There was no error in the ex- 
clusion of this testimony. Nor could this mémorandum operate as 
defeasance of the deed opposite to which it was made. The probate 
court had approved of it, and had ordered it to be registered; it be- 
ing a genuine deed. The register had no business with it, but to 
record it. He could not defeat the deed. He was no party to it. 
Nor could the parties make defeasance of the deed, except by deed. 
The plaintifEs below, W. S. Thomas and others, hold under the United 
States Soapstone Manufacturing Company, by sundry mesne convey- 
ances, through many parties. Each deed in this chain describes the 
land in the same way as that last recorded; that is to say, having 
the 40-pole line in it. It was this alleged mistake that the cross bill 
sought to correct. The deed first recorded was probably not known 
when the cross bill was flled. It certainly was not produced. Now 
W. S. Thomas and the other plaintiffs below set up that first recorded 
deed and claim under it. Kight hère is the gist of this case. The 
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Nantahala Marble & Talc Company hold other lands formerly belong 
ing to Jarrett, and sold by his administrators under similar proceed- 
ings to those under -which. the soapstone company got its lands. The 
same réservation appears in ail the mesne conveyances which is 
used in the deed of the administrators, to wit, after describing in full 
many tracts of land (31 in ail), it says : 

"Whlle this deed contains flfty-five himdred and twenty and a half acres 
of land, It is only Intended to convey flfty-tliree hundred acres, as the other 
two hundred and twenty and a half acres hâve been heretofore conveyed to 
the United States Soapstone Company ai : one Matthew Cole." 

Seventy acres had been conveyed to Cole. 
So in another deed in the record: 

"The foregolng 41 several described tracts or parcels of land, eontalning In 
the aggregate 8,347% acres, more or less; but this deed Is intended to convey 
only 7,972% acres in fee simple, as 375 acres bas heretofore been sold and con- 
veyed as foUows: 70 acres on the east side of Nantahala river, conveyed by 
the heirs and administrators of N. S. Jarrett, deceased, to Mattheve Cole, upon 
which he now résides, and 150 acres conveyed by said administrators of said 
Jarrett, deceased, to the TJ. S. Soapstone Company, and being the same land 
now leased and operated by Rlckard and Hewitt," etc. 

So the question is, how much land was conveyed to the United 
States Soapstone Company? Which deed is of force, — ^the one first 
recorded, or the second? The trial jndge held that the first deed 
controls the title, and so instfucted the jury. Was this error? The 
administrators had no estate in this land. The only authority they 
had to sell it was derived from the decree of the court of probate, 
and from that alone. The order and decree of the court of probate 
flxes, therefore, as well the authority to sell, as the amount of land 
to be sold. This decree ordered a sale of 150 acres of land, and, 
when the sale to the United States Soapstone Manufacturing Com- 
pany was reported, conflrmed this sale, the title of the purchaser to 
150 acres, and its right to a deed for this amount was flxed. As 
the administrators were acting solely under and by the authority of 
the court, they could do neither more nor less than the court per- 
mitted them to do. They could not sell or convey more than 150 
acres. Shriver v. Lynn, 2 How. 43, 11 L. Ed. 172, And they could 
not convey less than 150 acres. The deed first recorded conveyed 
150 acres. The second deed did not. The first carried into effect the 
true meaning and intent of the decree. The second did not. Then 
the first deed must stand. It is évident that, when the property thus 
conveyed was subsequently sold and conveyed, the intent and pur- 
pose of each conveyance was to convey the identical land sold by the 
administrators of Jarrett under the order of the court of probate, 
and afterwards conveyed by their deed. That was the prime intent 
of each deed. In the construction of deeds the first rule is that the 
intention of the parties is, if possible, to be supported. The second 
rule is that this intent is to be ascertained from ail parts of the 
deed, taken altogether. Dismukes v. Wright, 20 N. C. 206. In White 
v. Luning, 93 U. S. 523, 23 L. Ed. 938, the suprême court of the 
United States discusses a question very like this. The décision shows 
that the intent of the parties controls to such an estent that even 
the principles governing ordinary actions of ejectment are made to 
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yield to it. This certainly is the rule when applied to the proceed- 
ings of a judicial sale, and when a strict adhérence to the gênerai 
rule will defeat the intent. The court says: 

"The pollcy of the law does aot require courts to scrutinlze the ,proeeedings 
of a judicial sale with a view to defeat them. On the contrary, every reasona- 
ble intendment will be made in their favor, so as to seeure, if it can be done 
consistently with légal rules, the object they were intended to accomplish. la 
this deed void for uncertainty of description, or can the property intended to 
be conveyed be reasonably located by that description? The court below 
located it by adopting, except In one instance, the calls for courses and dis- 
tances, and rejecting as false and répugnant certain calls for liuown objects. 
It is true that, as a gênerai rule, monuments, natural or artiflcial, referred to 
lu a deed, control on its construction, rather than courses and distances. But 
the rule is not inflexible. It yields whenever, taliing ail the particulars of 
the deed together, it would be absurd to apply it. For instance, if the rejec- 
tion of a call for a monument would reconcile other parts of the description, 
and leaye enough to identify and render certain the land whlch the sherlfC in- 
tended to convey, It would certainly be absurd to retain the false call, and thus 
defeat the conTeyance." 

The whole intent and purpose of thèse proceedings in the court 
of probate, and of the deeds made after it, was to sell and convey a 
tract of 150 acres, made up of two tracts, and of sixteen acres carved 
out of two other tracts; and that intent remains down to the prés- 
ent claimants, Thomas and his associâtes. 

There is another point of view from which this case may be con- 
sidered. The Nantahala Company, claiming to be the owner of the 
small parcel of land in controversy, filed its bill for an injunction 
against Thomas and his associâtes because of their trespass upon and 
occupation of its land. The title of the Nantahala Company was de- 
nied. The bill could not lie if it had no title. An action at law 
was ordered, to décide this question. For reasons perfectly satis- 
factory to the learned judge before whom the case was heard, he 
ordered that an action of ejectment be brought, and that Thomas 
and his associâtes should be actors therein. If this action at law is 
governed by the rule applicable in similar cases, and Thomas and 
his associâtes be compelled to prove title as against the world, the 
loss of their case would show that they had no title, but it would not 
prove title in the Nantahala Company; for non constat that there 
is not an outstanding title paramount to both of them. Yet, in order 
to sustain the bill for an injunction brought by the Nantahala Com- 
pany, it must be shown that they had title, or at the least the right 
of possession. Be this as it may; the record shows that the Nanta- 
hala Company holds its land under a séries of mesne conveyances 
expressly excepting, not the lands conveyed to the United States 
Soapstone Manufacturing Company in gênerai terms, but the 150 
acres conveyed to that company. So, in weighing the merits of the 
parties, we must begin by assuming as flxed that there were 150 
acres conveyed to the soapstone company, and that cannot be the 
case unless the deed flrst recorded is the true and valid deed. 

There is still another point of view. The administrators and heirs 
at law of Jarrett sold to those under whom the Nantahala Company 
claims a large tract of land, exempting from said conveyance 150 
acres sold to the United States Soapstone Company. Admit, for the 
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sake of argument, that thèse admlnistrators and heirs at law con- 
veyed to the soapstone company only the land covered by the deed 
recorded second, and se orily cônveyed them 10 J acres instead of 16. 
The légal title in the remaining 5| acres, the land now in controversy, 
remained in thèse heirs at law. But by deed dated September 5, 
1892, thèse Same admlnistrators and heirs at law cônveyed the whole 
tract of 16 acres, with prpper boundaries, to Thomas and his asso- 
ciâtes. This. conveyance may not avail for the 10 J acres, but it cer- 
tainly must be good as to the remainder of the 16 acres, upon the 
hypothesis suggested. 

It is unnecessary to go into a minute examination of the numerous 
assignments of error. The verdict was substantially right, and we 
see no error in the trial of the cause below. The judgment of the 
circuit court is afïirmed. 



CHIOAGK) HOUSE-WRECKING CO. et al. v, UNITED STATES, 

(Circuit Court of Appeals, Seventh Circuit February 12, 1901.) 

No. 643. 

Bonds— CON8TH0OTION— Penalty or Liquidated Damages— Suit et Uniteu 
States. 

The principal défendant contracted with the Dnlted States for the tear- 
Ing down and removal of a public building, and, with its codefendants, 
executed a bond conditioned that it should be void if the work should be 
eompleted in accordance with the contract by April 1, 1897, but by which 
they bound themselves in the sum of $20,000, "computed and agreed upon 
by and between the United States of America and ourselves as liquidated 
damages, and not as a penalty, to be immediately due to the United 
States of America on the Ist day of April, 1897." Eeld, that notwithstand- 
ing the language of the bond the sum therein named must be construed 
as a i)enalty to secure the performance of the contract, and not as liq- 
uidated damages, sinee under the latter construction the same amoiipt 
would be recoverable although the delay in completing the work might 
be very short, and the damages slight and easily aseertainable, which 
•would be eontrary to the plain prlncipies of equity and fair dealing, and 
that both under the rule of the modem décisions, and Kev. St. § 901, which 
provides that in ail suits brought to recover the forfeiture annexed to 
any bond, where the forfeiture, breach, or nônperformance appears by the 
default or confession of the défendant, "the court shall render judgment 
for the plaintiff to recover so much as is due according to equity," the 
noneompletion of the work by April Ist being admltted, the government 
could not recover without proof of actual damages, and défendants were 
entitled to prove in défense any matters which would In equity consti- 
tute a reasonable excuse for the delay. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

The facts in this case are very fully and fairly stated in the brief 
of counsel for plaintiffs in error as f ollows : 

On the 5th day of August, 1897, the défendant in error Institnted an action 
In debt in the circuit court of the United States for the Northern district of 
Illinois against the plaintiffs in error herein on a bond executed by them to 
the défendant in error for $20,000, and dated the 28th day of December, A. D. 
1896, and conditioned that if the plaintiff in error the "Chicago House Wreck- 
ing Company shall by the flrst day of April, 18&7, complète in each and every 
106 F.— 25 
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pftrticular the wôrk contemplated \3y the contract dated May 26, 1896, and do 
and.perform eacb.and ail of the covenants therein stlpulated by said company 
to be kept and performed, then this obligation to be roid; otherwlse, to be and 
remain in fuU force and virtue." There was a further récital in the bond 
that the plaintiffs In error "and their sureties are held and flrmly bound unto 
the United States of America in the sum of $20,000, lawful rnooey of the United 
States of America, computed and agreed upon by and^ between the United 
States of America and ourselves as liquidated damages, ând iiot as a penalty, 
to be immediately due to the United States of America où the Ist day of 
April, 1897." The history of this bond is as follows: On the 28th day of 
April, 1886, défendant in error invîted proposais for the purchase and removal 
of the old United States Custom-House and Subtreasury building at Chicago. 
Bach bidder was notlfled that "a copy of the advertiaement, gênerai instruc- . 
tions, and conditions, spécifications, accepted proposais, and letter of accept- 
ance of proposai will be attached to and form a part of the formai bond and 
contract to be executed and approved." The Chicago House-Wrecking Com- 
pany, one of the plalntifCs in error, became the suecessful bidder, and on the 
26th day of May, 1896, entered into a formai contract for the purchase of the 
building and its démolition and removal. The obligations of the contract on 
the part of the Chicago House-Wrecking Company were as follows: "That the 
party of the second part covenants and agrées to and with the party of the 
first part to purchase the United States Oustom-House and Subtreasury build- 
ing in the city of Chicago, county of Cook and state of Illinois, including ex- 
tension, heating apparatus, elevators, sidewalk flagging, lot and area coping, 
drainage, water, gas, and other piping," etc., and to remove the same from the 
promises, with ail concrète foundations, foundation walls, coal vaults, etc., 
and ail débris, etc., and to leave the site clean, in strict and full aceordance 
with the spécification for the work, the advertisement for proposais, dated 
April 28, 1890, gênerai instructions and conditions, the proposai dated May 16, 
1896, addressed to William Martin Aiken, supervising architect, by said party 
of the second part, and letter dated May 26, 1896, addressed to said party of 
the second part by C. D. Hamlin, acting secretary of the treasury, accepting 
said proposai, "a true and correct copy of each of whlch said papers is attached 
hereto, and is hêreby made a part of this contract." "The party of the second 
part further covenants and agrées * * • that the entire work shall be 
eompleted to the full satisfaction of the said party of the first part within five 
(5) mbnths from the date of the approval by the secretary of the treasury 
of the formai bond hereto attached." This formai bond, which was for SIO,- 
OOO, but which was not used on the trial of this case, was approved by the 
then acting secretary of the treasury on the 13th day of June, 1896. Upon 
the approval of the contract and bond by the acting secretary of the treasury. 
plaintlfC in error the Chicago House-Wrecking Company began the work of 
démolition and removal of the building, and had gotten down to and into the 
walls of the flrst story when it became évident that they could not complète 
the work within the time stipulated in the contract. An extension of time 
was asked by plaintiffs in error, and granted by the department, until the 
Ist day of April, 1897; and on the 28th day of December, 1896, plaintiffs in 
error, in oompliance with the terms of said extension of time to April 1, 1897, 
executed the bond on which this action Is brought. At the time of giving this 
bond the work of removal had not reached the cément bed or foundation upon 
which the building rested, and plaintiffs in error had no knowledge of its 
actual thickness, except as they had been told by défendant in error in the 
gênerai instructions and conditions which had been promulgated by the depart- 
ment for the use and guidance of bidders in making their proposais, and after- 
wards made a part of the contract. Thèse gênerai instructions and conditions, 
ubder the head "Foundations," stated as follows: "The building rests on a 
continuons mass or slab of concrète, coverlng the whole area of building, 
and varying from 3' 6" to 4' 6" thlck. The space between the top of said 
slab aûd under side of basement floor was also filled with concrète. Louis- 
ville and Whlte Creek cément was used for this concrète." Thèse gênerai in- 
structions and conditions eontained other provisions. Under the subjeet "Re- 
quirements," it was stated: "Before submitting a proposai, each bidder should 
make careful examination of the spécification and of the building, and fully 
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Inform himself as to quantity and qaality of the materials, and the work to 
be performed. And, should his proposai be accepted, he -wlll be responsible for 
any and every error in his proposai resulting from his failure so to do." Under 
the subject "Examining Building," it was stated: "Parties intending to submit 
bids must apply to the custodian of the building for permission to examine the 
same, and for sueh other Information as may be desired, and in making said 
examination must conform to the directions of the custodian." 

On February 24, 1898, plaintifCs in error flled a plea confessing a breach 
of the bond, in that the work was not fully completed before the Ist day of 
April, 1897, and setting up in avoidance thereof the great thiekness of the 
concrète foundations In excess of the thickness as given in the gênerai instruc- 
tions and conditions. On April 10, 1899, plaintifCs in error flled seven other 
pleas, to the foUowing efCect, namely: ïhe flrst plea being the same as the 
plea flled February 24, 1898, except confessing in more précise language the 
failure to complète the work entire by April 1, 1897. The second plea confess- 
ing the breach, and setting up in avoidance thereof the making of test borings 
in the concrète foundation wherever it was possible to do so, and wherever 
not oecupied by machinery, pillars, boilers, etc., and that this extra thickness 
was subsequently discovered in those inaccessible parts. The third plea con- 
fessing the breach, and setting up a delay of 30 days in the completion 
of the work by reason of the supervising architect withholding permission for 
that length of time to the wrecking company to remove the granité flagging 
and sidewalk as provided in the contract. The fourth plea confessing the 
breach, and alleging that the agents and offlcers of défendant In error exer- 
cising control and direction over the work aided and assisted the offlcers of the 
City in retarding the progress of the work. The fifth plea confessing the 
breach, and alleging that, because of the extra thickness of the concrète foun- 
dation, it was necessary to do Wasting, and that the work was delayed in 
its completion because the city authorities of the city of Chicago delayed the 
giving of authority to make such blasting. The sixth plea confessing the 
breach, and setting np a claim in the nature of set-oflf against défendant in 
eiTor in the sum of $16,958^ being the cost of removing this extra thickness 
in the concrète foundation in excess of the thickness given in the gênerai in- 
structions attached to and nmde a part of the contract. The seventh plea 
confessing the breach, and setting up the request of the défendant in error 
that the sidewalk flagging be left on the ground, to be used in the new build- 
ing. On May 28, 1899, an amendment was flled t» the fourth plea, alleging 
that after waiting a reasonable time for permission from the supervising arch- 
itect to remove the granité flagging and sidewalk, and not having received 
same, they proceeded to remove the same, and were hlndered by the offlcers 
and servants of défendant in error in doing so; also an additional plea setting 
up a set-offi fnr $10,000 expended in removing the addltional thickness of con- 
crète subsequently discovered. 

Upon the trial of the case, plaintifCs in error, in open court and to the jury, 
admitted the breach of the bond. In that they did not complète the démolition 
and removal of the building in question by the Ist day of April, 1897, and 
moved the court that, having admitted the issues, the burden of proof be 
adjudged to be on them, and they be entitled to open and close the case in 
the introduction of testimony and argument to the jury. The motion was 
refused, and an exception taken by the plaintifC in error. Oounsel for défend- 
ant in error then introduced in évidence the bond sued on, the original con- 
tract marked "PlaintifCs Exhiblt B," together with the exhibits attached there- 
to, one of which was the gênerai instructions and conditions. Hère counsel 
for the plaintifC (défendant In error) stated to the court that if it is admitted 
that the work was not completed according to contract on the Ist day of 
April, 1897, the plaintifC would not call any witnessea and would close its case, 
and thereupon it was admitted in open court by counsel for the défendant 
(hère plaintifCs in error) that the contract referred to in the bond sued on in 
this case was not completed on the Ist day of April, 1897, as required by the 
contract, and that this admission should be taken as évidence and proof of that 
fact. This concluded the testimony on the part of the plaintifC. Thereupon 
plaintifCs in eyror tendered witnesses and ofCered proof of the varions pleas 
set up in their answer, which testimony was excluded by the court on objec- 
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tlon by counseî for défendant In error, and exception was taken to the court's 
ruling. Counsel for plaintiff in error also offered to sliow by the witnesses 
that the wrecking company, having obtained the extension of time and given 
the bond required therefor, continued to prosecute the work of removal of the 
building and the performance of the various items in connection therewith 
enumerated In the contract; that after a time the walls of the building were 
removed, and the work of blasting and removing the concrète foundation was 
begun; that it was then discovered for the flrst time that the concrète mass 
or slab under the outer walls and Inner walls and pillars, and under that por- 
tion occupied by the electric light plant, the boiler and engine room, and other 
places occupied by heavy machinery, had a thickness of from seven to twelve 
feet, and contained an excess of about fourteen thousand flve hundred cubic 
yards over what would be contained in the dimensions furnlshed by the govern- 
ment under the subject "Foundations." Thls testimony was llkewise excluded 
by the court, and exceptions taken. It was further olïered to be proven that 
the wrecking company continued to prosecute the work of its removal, not- 
wlthstanding the faet that It was apparent the work could not be completed 
within the period of the extension; that after April 1, 1897, which was the 
expiration of the extension period, the wrecking company continued the work 
of removal with the fuU knowledge and aequlescence of the government, and 
completed the work about the 14th day of June, 1897; that the quantity 
of extra material so removed from this cément foundation was about 15,500 
cubic yards, and the extra cost of its removal was about $10,500; that during 
ail of this time, from the Ist day of April until the Mth day of June. the gov- 
ernment permitted the wrecking company to go on expending large sums of 
money to remove this extra concrète and finish the work, accepted the results, 
and received the benefits thereof. This offier the court also excluded upon ob- 
jection by counsel for défendant in error, and exceptions were duly taken. 
Testimony was also ofïered to show that, but for this extra thickness in the 
concrète foundation, the work would hâve been completed by April 1, 1897; 
but this, too, was excluded. It was further offered to be shown by the witness 
James C. Eankin, who was the supervising areliitect for the United States 
government in the original érection and construction of this building in the 
years' 1868, 1869, 1870, and 1871, that the original plans and spécifications of 
this building contemplated making the concrète foundations about four feet 
thick, but that valions local conditions necessitated making it much thicker. 
The same testimony was offered by the witness Garnsey, an architect who was 
assoclated with the architect Eankin in the érection of the building; also that 
the concrète under the colnmns and outer walls was in excess of seven feet 
in thickness; that la ter on concrète pièces, or buttresses, were put down on 
the outside of the walls to strengthen them; that thèse pièces were put down 
twelve feet below the surface in many places, and the thickness of the con- 
crète under the outer walls and pillars was as much as nlne feet in thickness. 
AU of ■which testimony the court excluded. The court also refusod to permit 
plaintiffs in error to show that they were delayed in the completion of the 
work by reason of the conduct of the city authorities in withholding per- 
mission to do the necessary blasting to remove thé concrète foundation, and 
that they were also delayed by the officers and agents of the government, who 
refused them permission to remove the granité flagging and sidewaik at the 
proper time in the progress of the work. Ail the rulings of the court were 
made upou' the theory that the bond sued upon was a bond for liquldated dam- 
ages, and that the amouht thereof became due as a debt upon the failure to 
fully complète the work by April 1, 1897. The action was defendod on the 
theory that the bond, notwithstandlng the récitals on its face, was In fact and 
in law a pénal bond, and that, under section 961 of the Revlsed Statutes of the 
United States, the recovery must be limited to such sum "as Is due according 
to equity." The court sald: "It is a matter of law hère. I passed upon ail 
the points you suggested. There is no use wastlng any more time," — and, 
after refuslng the instructions requested by plaintiffs In error, directed tlie 
jury to find against them "for the total sum of twenty thousand dollars," and 
"to assess the damages at the sum of twenty thousand dollars," which was ac- 
cordingly doue; and the court, after overruling a motion for a new trial, 
entered judgment upon the verdict. 
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Charles H. Aldrich and John B. Brady, for plaintiff in error. 
S. H. Bethea, for the United States. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge, 

Upon the foregoing statement of facts, BUNIST, District Judge, 
delivered the opinion of the court. 

We think it was error to direct a verdict for the full amount of 
|20,000, the amount named in the bond, without requiring évidence 
of actual damages sustained. Such a claim would seem to savor 
more of the pound of flesh and "due and forfeit of my bond" rule 
than of the spirit of modem equity. Unless it be clear that the case 
is one where it would be difflcult or impossible to assess the actual 
damages from testimony given, the court should construe the amount 
named in the bond or contract as a penalty, although the parties 
hâve chosen to call it "stipulated damages." It is a gênerai rule 
that, where the contract provides for the payment of a large sum 
of money upon the failure of the party to pay a smaller sum, the 
amount named as damages will be construed as a penalty, although 
called "stipulated damages." This is not because the contract to pay 
money is essentially différent from a contract to perform work or 
labor or to do any other thing, but because the actual damages are 
capable of assessment; and the rule is just the same in ail cases 
where the actual damages can be assessed from testimony. The par- 
ties cannot, by calling the silm mentioned "stipulated damages," 
change what is essentially a penalty intended to secure the perform- 
ance of the contract into damages, to take the place of the damages 
actually sustained. The Kevised Statutes of the United States (sec- 
tion 961) provide: 

"In ail suits brouglit to recover the forfeiture annexed to any articles of 
agreement, covenant, bond, or other specialty, where the forfeiture, breach or 
non-performance appears by the default or confession of the défendant or upon 
demurrer, the court shall render judgment for the plaintiff to recover so much 
as is due aceordlng to equity. And when the sum for which judgment should 
be rendered is uneertain, it shall, if either of the parties request it, be assessed 
by a jury." 

This rule congress has provided for the guidance of the fédéral 
courts in ail cases where it is applicable. It is just, benign, and 
équitable, while the rule which the court has applied in the case at 
bar seems harsh, inéquitable, and quite unnecessary. Aside from 
the above statute, which defines the attitude of the government to- 
wards thèse cases, and prescribes the rule it is willing to abide by, 
we think, under the more récent adjudications of the courts, both 
in this country and in England, the |20,000 mentioned in the bond 
in this case should be construed as a penalty, rather than as stipu- 
lated damages to be recovered upon any slight breach of the con- 
tract, when nominal damages or small actual damages to be assessed 
by the jury would satisfy the conditions more justly and equitably. 
If the parties could at will change what is essentially a penalty, and 
properly intended to enforce the obligations of the contract, into 
stipulated damages, it could be done in any case, although the dam- 
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âges might be either nominal or easily assessable. Take the case 
at bar. When found that the work oî removal could not be com- 
pleted by the time named, the parties entered into an agreement ex- 
tending the time several months, to April Ist. At the time of giving 
the bond in suit, and when the time was thus extended, the work 
of removal had not reached the cernent bed or foundation upon which 
the whole building rested, and which has been the prime obstacle 
to the performance of the job. When this cernent foundation was 
reached it was found, or at least it was so alleged, to be much thick- 
er, — more than twice as thick in places as the government proposais 
and schedules had given out. This, it was claimed, caused great de- 
lay and an extra expense of some $16,500. Can it be just, or really 
supposed to hâve entered into the contemplation of the parties, that 
under such circumstances, arising, probably, without any expectation 
or anticipation of either party, if the completion of the work was 
delayed for a single hour or day beyond the Ist of April, that the 
wrecking company should pay the sum of |20,000? Or if the work 
were completed by the time named, except a few yards of excavation 
in the cernent foundation, or the clearing away of a little rubbish, 
which could be accomplished in a few hours or days, and the expense 
easily estimated, that the like punishment should follow? Such a 
rule, if supported by law, certainly does not seem to comport with 
the more benign and beneflcent rule of the statute above quoted, or 
the plain principles of equity and fair dealing. According to the 
construction placed upon the contract, the same measure of damages 
would apply if the wrecking company required one day or six months 
beyond the time fixed to complète the work. Such considérations, 
we think, go to show that the amount named should be construed 
as a penalty. There is no complaint that the wrecking company did 
not complète the job. The only complaint is that it ran a little be- 
yond the time fixed. Saying nothing about the claimed right of the 
company to recover of the government the extra expense of |16,500 
ineurred in the removal of the cément foundation, is there anything 
unreasonable in the claim, in case it be true that there was this 
différence between the actual facts in regard to the thickness of the 
cément and the représentations in the government schedules upon 
which the bid was made, that this would form a reasonable excuse 
for not completing the work by the very day named in the contract? 
Or suppose it be true, as claimed, that the company was hindered 
and delayed in the work by the action of the government ofQcers 
having the matter in charge; is there anything unreasonable in the 
claim that this would form a good excuse for delay? A similar ques- 
tion has recently twice been l3efore this court, particularly in East 
Moline Co. v. Weir Plow Ce, 37 0. C. A. 62, 95 Fed. 250, where the 
question was gone into more or less exhaustively, and the décisions 
reviewed. That case grew out of a contract for the removal of the 
plow company's factory from Monmouth, 111., to a point near Port 
Byron Junction, where the plaintiff company owned real estate it 
desired to enhance in value and to place upon the market. The con- 
tract contained varions stipulations of varying degrees of importance, 
with this provision as tô damages: 
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"It Is hereby mutually agreed by and between the parties hereto that the 
measure of damages for the default of either party t» carry out its agreement 
eliall be $50,000, less such aums as may bave been paid by eltber party to the 
other." 

The plaintiff sought to recover the $50,000 as stipulated damages, 
and the défendant made the same claim against the plaintiff, by way 
of counterclaim. No proof of damages was offered by either party, 
and the court held that neither party could recover the $50,000, which 
the court construed as a penalty. The opinion in that case will ob- 
viate the necessity of any very extended review of the authorities in 
the case at bar. Still, a brief référence to some of the leading ad- 
judications contained in the brief for plaintiff in error may not be 
inappropriate. 

In Manufacturing Co. v. Camp, 13 C. C. A. 137, 65 Fed. 794, 25 U. 
S. App. 134, it was provided in the contract that: 

"The sum of $5,000 Is now hereby estlmated, assessed, and accepted between 
the parties hereto as liquidated damages to be paid by tlie parties of the sec- 
ond part unto the party of the flrst part, which the parties of the second part 
hereby déclare to be due, and promise and bind tbemselves to pay unto said 
party of the first part, or to its assigns, Immediately upon the termination or 
annulment, or déclaration of the termination or annulment, of this contract by 
the party of the first part for any of the causes or reasons herein set out." 

Upon this clause in the contract the court say: 

"Is this sum of $5,000 Inserted as a penalty or as liquidated damages? 
'Upon this subject,' says Judge Deady In Han-ls v. Miller, 6 Sawy. 319, 11 
Fed. 118, 'the law is peculiar, and, instead of giving effect to the contract of 
the parties according to thelr intentions, it assumes to control them aecording 
to its standard of justice.' In a note to Spencer v. Tilden, 5 Oow. 144, it is 
said: 'This doctrine which couverts damages apparently stipulated or fixed 
by the parties Into a penalty came from the civil law through the court of 
chancery, and bas at length obtained a firm hold In the courts of common law. 
It is obvions that, in order to enforce it, courts must disregard the particular 
expressions of the parties; for the moment we agrée that a party may, by 
calling a rêal penalty "liquidated damages," or throwing it into the f orm of an 
alternative in a contract, or substituting its payment for some specified default, 
secure the whole to hlmself, without regard to the real damages, we bring back 
the oppressive rule of the common law. The griping créditer will always use 
the particular form or phraseology of contract which will secure him his pound 
of flesh unless the courts interfère in ail cases, and tell hlm that, from the very 
nature and essence of his bond, whatever he claims, and in whatever shape, 
or upon whatever footing, if it be in truth plainly beyond the légal amount 
of damages, so far It shall be no more than nominal.' The rule laid down In 
Barton v. Glover, Holt, N. P. 43, 45, Is: 'Where a sum of money, whether in 
the name of a penalty or otherwise, is introduced in a covenant or agreement 
merely to secure the enjoyment of a collatéral object, the enjoyment of the 
object is considered as the principal intent of the deed or contract, and the 
penalty only as accessory, and therefore only to secure the damage really in- 
curred.' The fact that the parties speak of it as 'liquidated damages' is not 
conclusive [clting Lampman v. Cochran, 16 N. Y. 275]. • • • 'The subject- 
matter of the contract and the Intention of the parties are the controUing 
guides. If, from the nature of the agreement, it is clear that any attempt to 
get at the actual damages would be difflcult, if not vain, then the courts will 
incline to give the relief which the parties hâve agreed on. But if, on the 
other hand, the contract is such that the strict construction of the phraseology 
would work absurdity or oppression, the use of the term "liquidated damages" 
will not prevent the courts from inquiring Into the actual Injury sustained, and 
doing justice between the parties.' Sedg. Meas. Dam. (7th Ed.) 399; Pom. 
Eq. Jur. § 433." 
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In the case of Bignall v. Gould, 119 U. S. 495, 7 Sup. Ct. 294, 30 
L. Ed. 491, the language of the bond sued upon was, "in the pénal 
sum of $10,000, liquidated damages." Justice Gray, in delivering the 
opinion of the court, said : 

"By the rules now established, at law as well as In equity, the sum of $10,- 
OOO, named In this bond, is a penalty only, and net liquidated damages. As 
observed by Lord Tenterden in a similar case, 'Whoever f ramed this agreement 
does net appear to hâve had any very elear Idea of the distinction between a 
penalty and liquidated damages, for the sum in question Is described in the 
same sentence as a pénal sum and as liquidated damages.' Davies v. Penton, 
6. Barn. & C. 216, 222, 9 Dow. & Ry. 369, 376." 

The subject of liquidated damages is fuUy and exhaustively con- 
sidered, and what we consider the true rule laid down, in 19 Cent. 
Law J. 284, as foUows: 

"But If the court, after a thorough inspection of the contract In ail its pro- 
visions, and considération of its subject-matter, and ail Its surrounding cireum- 
stances, the ease or ditHculty of measuring the breach in damages, the situa- 
tion of the parties, and the usages to whieh they may be understood to refer, 
from the whoXe, décide that equity and good conscience require that such sum 
be treated, not as liquidated damages, but as a penalty provided to secure the 
due performance of the act, and therefore subject to the chancery powers of 
equity pourts, or the statutory powers of common-law courts, they will betray 
no hésitation in doing so," — citing Peine v. Weber, 47 111. 43; Low v. Nolte, 

16 111. 475, 477; Hahn v. Hortman, 12 Bush, 249; Foley v, McKeegan, 4 lowa, 
1; Williams v. Green, 14 Aris. 315, 321; Dwinel v. Brown, 54 Me. 408, 471; 
Bearden v. Smith, 11 Rich. Law, 554, 556; GrasselU v. Lowden, 11 Ohio 
St. 349, 361; Reynolds v. Bridge, 6 El. & Bl. 545; McPhee v. Wilson, 25 V. 
0. Q. B. 169, 172; Magee v. La'srell, L. B. 9 C. P. 107, 115; Beale v. Hayes, 
5 Sandf. 640; Hoag v. McGinnis, 22 Wend. 163, 165; Gillis v. Hall, 7 Phila. 
422, 2 Brewst. 342; Perliins v. Lyman, 11 Mass. 76, 81; Hodges v. King, 7 
Metc. (Mass.) 583; Dakln v. Williams, 22 Wend. 201; Chamberlain v. Bagley, 
11 N. H. 234; Hosmer v. True, 19 Barb. 106; Streeper v. Williams, 48 Pa. 
St. 450; Curry v. Larer, 7 Pa. St. 470; Cushing v. Drew, 97 Mass. 445; Lind- 
say V. Anesley, 6 Ired. Law, 186; Foley v. McKeegan, 4 lowa, 1; Hamaicer 
v. Shroers, 49 Mo. 406; Dwinel v. Brown, 54 Me. 468, 471; Hise v. Foster, 

17 lowa, 23; Bigony t. Tyson, 75 Pa. St. 157: GrasselU v. Lowden, 11 Ohio St. 
349, 351; Colwell v. Foulks, 36 How. Prac. 306, 320; Fisii v. Gray, 11 Allen, 
132; WalUs V. Oarpenter, 13 Allen, 19; Lord v. Gaddis, 9 lowa, 265. 

Again, the author says: 

"The leading case upon the second branch of the rule just stated is Kemble 
V. Farren, 6 Bing. 141. Though it bas been questioned and repudiated by some 
courts as an attempt to malie a contract for the parties In dérogation of their 
own, as an unjustifiable Interférence with the freedom of action of compétent 
persons, It bas withstood ail hostile criticism, and the array of cases which 
hâve cited It with approval and foUowed it is a standing voucher for the logie 
of its décision. An actor made a contract not to play for flve seasons with any 
one but the obligée, and the latter promised to pay the former £3. 10s. eacb 
night, and some small expenses in addition. The bond provided that, if either 
party should violate any of such promises, he should forfeit to the other the 
sum of £1,000, not by way of penalty, but as and by way of liquidated dam- 
ages. As a strict adhérence to this language would bave made the employer 
liable in the sum of fl,00O for a negleet to pay one single night's stipend, viz. 
£3. 10s., the damages for the nonpayment of which would be too slight for 
notice, and as there was nothing to indicate that this resuit was to be ex- 
cluded, but, on the other hand, the clause covered violations of any and ail 
stipulations, the court came to the conclusion that the intention of the parties, 
which is the 'pôle star' in the construction of ail compacts, was not to effect so 
absurd a resuit, but merely to provide a penalty as security for the due per- 
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formance of the varlous stipulations, and that the words empîoyed were elther 
Inserted by mistake, or for purposes of déception and to évade the well-lsnown 
pollcy of the law." 

In Wilhelm t. Eaves (Or.) 27 Pac. 1053, 14 L. R A. 297, there was 
up for construction a stipulation for the payment of $200 "as liqui- 
dated damages on the breach of any of several promises or agree- 
ments which were of varying degrees of importance." ïhe court, 
in an exhaustive opinion holding this to be penalty, and not for liqui- 
dated damages, says: 

"The décision of the question as to whether a given sum, provided in the 
contract to be pald on a breach thereof, shall be considered as liquidated 
damages or a penalty, is often inherently difllcult, and there is much ap- 
parent conflict in the adjudged cases. The words 'liquidated damages' are 
not at ail conclusive as to the character of the stipulation. Compensation 
for a breach of a contract is always désirable, and the coui*ts are not bound 
by the language used by the parties.; and, if the construction Is at ail 
doubtful, the tendency of the courts is in favor of the interprétation which 
malies the sum a penalty. Oushing v. Drew, 97 Mass. 445. While it is 
usually said that the intention of the parties, as gathered from the subject- 
matter of the contract, the language used, and surrounding clrcumstan- 
ces, is to govern in cases of this kind, 'such intention,' says Mr. Suther- 
land, 'under the artiflcial rules that hâve been adopted, is determined by 
very latitudinary construction. To be potential and controlling that a stated 
sum is liquidated damages, that sum must be fixed as the basis of compensa- 
tion, and substantially limited to. it, for just compensation is recôgnlzed as 
the universal measure of damages not punitory. Parties may liquidate the 
amount by previous agreement, but, where a stipulated sum is evldently 
not based on that principle, the intention to liquidate damages will either 
be found not to exlst, or will be disregarded, and the stated sum treated 
as a penalty.' 1 Suth. Meas. Dam. 480. In Jaquith v. Hudson, 5 Mieh. 
183, the court says: 'The law, foUowlng the dictâtes of equity and natural 
justice in cases of this kind, adopts the principle of just compensation for 
the loss or injury actually sustained, considering it no greater violation of 
this principle to confine the injured party to the recovery of less, than 
to enable him, by the aid of a court, to extort more. * * * This prin- 
ciple of natural justice, the courts of law, following courts of equity, hâve, 
in this elass of cases, adopted as the law of the contract; and they will 
not permit the parties, by express stipulation, or any form of language, how- 
ever clear the intent, to set it aside.' From the confused array of individual 
cases upon this question there may be deduced certain gênerai rules that 
are recognized and enforced by the courts, and the apparent conflict in the 
cases arises rather from the application of thèse rules to the facts of the 
individual case than in the principles themselves. One of thèse rules is 
that when a contract specifying one certain sum as liquidated damages 
contains various stipulations of différent degrees of importance, and the 
damages from a breach of some of which would be easily ascertainable, 
though the remainder might belong to that class which justifies such ar- 
rangement as to damages, and by the terms of the contract such sum would 
be payable equally on the failure to perform the least as to that to perform 
the most important, or equally on the failure to perform that one the dam- 
age from the violation of which would be easily ascertainable as to that 
from the breach of which the loss would be dlfflcult of ascertainment, 
the stipulated sum will be regarded as a penalty, and not liquidated dam- 
ages, though the language of the parties be the strongest which could be 
empîoyed to évince a contrary Intent," — citing Kemble v. Farren. 6 Bing. 141 ; 
Carter v. Strom, 41 Minn. 522, 43 N. W. 394; Lampman v. Cochran, 16 N. 
Y. 275; Daily v. Litchfield, 10 Mlch. 29; Cheddick's Ex'r v. Marsh, 21 N. J. 
Law, 463: Trower v. Elder, 77 111. 452; Lyman v. Babcock, 40 Wis. 503; 
Niver v. Eossman, 18 Barb. 50; 3 Pars. Dont. 161; 2 Pôm. Éq. Jur. § 443; 
1 Suth. Meas. Dam. 521; 19 Cent. Law J. 282, where the authorlties are 
fully collated. 
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In Beale v. Hayes, 5 Sandf. 640, Judge Duer, delivering the opinion 
of the court, says: 

"It Is not always, however, that damages are to be consti'ued as liquldated 
because the parties hâve construed them to be so. The language of the 
parties to the agreement in question Is clear and emphatic that the suni 
of $3,000 shall be recoverable from the party making default, as and for 
liquidated damages; yet no court of justice, without an entlre disregard 
of prior décisions, can glve efCeet to the apparent intentions of the parties 
by adopting that construction of their agreement which the terms they 
hâve used so forcibly suggest. ♦ • • When conséquences so unreasonable 
would follow, the law présumes that they must hâve been overlooked by 
the parties, and therefore mercifully glves to their language an interpréta- 
tion which excludes them. When it would be plainly unconseientious to 
exact a large sum for a trivial breach, even a court of law, actlng upon 
a principle of equlty, will release the parties from the literal obligation 
which their language Imports." 

In Suth. Meas. Dam. p. 601, the author, in speaking of thèse build- 
ing contracta, says: 

"In a building contract containing the usual clauses fixing the days for 
completing the varlous parts of the work, a stipulation to the effect that any 
neglect to comply with the conditions of the contract and finish the work 
as provided should entltle the employer to clalm damages at the rate of 
$10 per day for every day's détention so caused was held a covenant for 
stipulated damages. The more récent authorlties, however, are to the effect 
that the damages ordlnarily resulting from the failure to fulfiU a building 
contract which eontains only the usual conditions are not so uncertain as 
to be the subjects for such stipulations." 

One of the leading English cases upon this subject is that of In re 
Newman, Ex parte Capper, 4 Ch. Div. 724. The case grew ont of a 
contract for the érection of certain buildings, which provided that 
they should be completed by the 2Sth day of December, 1875 ; the 
language of the contract on this point being: 

"The said works to be finished, completed, and delivered up, cleared of 
ail scafColding, rubbish, and other Impediments, on or before the 25th of 
December, 1875, and in default thereof the said contractor shall forfeit and 
pay to the said govemors the sum of £10 per week for every week after that 
date during which the said work shall remain unlînished and not delivered 
up." 

The works were commenced by the contractors, and were carried 
on by them, until the 5th of November, 1875, when they failed. On 
the 3d of February foUowing, the governors entered into a contract 
with the sureties of the contractors for the completion of the build- 
ings on their own account, which contract contained a stipulation 
that nothing therein contained should préjudice the remedy of the 
governors under the prior agreement and bond. The works were ulti- 
mately completed by the sureties, but not until September, 1876. In 
february, 1876, the governors tendered proof against the estate of 
the contractors for the sum of £1000 as liquidated damages for the 
breach of the contract. The affldavit of proof made did not allège 
any particular damage, and the trustées rejected the claim against 
the estate on the ground that it was not shown that any damage had 
been sustained by the nonperformance of the contract. Application 
t>eing made by the govemors of the county court, the judge affirmed 
the décision of the trustées on the ground that the flnal clause was 
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intended only to fix a penalty for the nonperformance of the cou- 
tract. The governors appeaJed to the chief judge. Bacon, C. J., upon 
an appeal, reversed the judgment of the county court, saying: 

"The provisions of this contract are so plain that, however It may hâve 
tieen In other cases which hâve been mentioned, it would be very difficult 
to give any other meaning to them than that which they bear on their 
face. * * • Hère it was of the substance— the very essence— of the con- 
tract that the buildings should be completed by the 25th of December. In 
Xovember the trustées had the option of saying that they would or would 
not complète the contract, and they went on with it up to a certain time, 
when they repudiated it. The meaning of the clause, if it means anything 
at ail, Is that the penalty of £1,000 bas been incurred. I cannot alter the 
contract. I cannot find any circumstances to induce me to say, or to justify 
me in saying, that in the events whieh hâve happened a less sum than £1,- 
000 should be paid. If I were to say that, I should be obliged to ask myself 
how much less than £1,000 ought to be paid. AVhat means bave I of ascer- 
taining that? It has not been suggested that there are any particulars 
of the amount of damage which has been incurred, and I do not know that 
anybody is in a position to furnish them. But I say that, if the contention 
of the trustées were right, I should be puzzled greatly in either finding. 
or directing any other tribunal to find, the amount of the spécifie damage 
which has been sustained. The order is wrong, and the appeal must suc- 
ceed. The appellants must hâve their costs of the hearing in the court be- 
low and of the appeal." 

From this décision the trustées appealed. Upon this final appeal 
the opinion of Chief Justice Bacon was reversed by the concurring 
opinions of ail the justices, from which we quote as follows : 

"James, L. 3. 1 am of opinion that this case is clearly within those which 
hâve been referred to by Mr. Bagshawe. The authorlty of Semble v. Farren 
cannot be considered as having been in any degree nibbled away by those 
cases bef ore Lord Wensleydale which hâve been referred to, and which 
It is said show that the principle of Kemble v. Farren is to be conflned to a 
case in which, amongst other stipulations, there was one stipulation for the 
payment of a sum of money. That was not the ratio decidendl of Kemble 
y. Fan-en, in which it was laid down in broad terms that, 'wherever there 
is a sum mentioned at the end of a contract as damages for the nonper- 
formance of any of a great number of stipulations, there it must be treated 
as a penalty.' The law is, I think, stated in a very satisfactory way in a 
case which was referred to in the argument of Kemble v. Farren. I mean 
Astley v. Weldon, 2 Bos. & P. 346, in which Mr. Justice Heath said: 'Where 
articles contain covenants for the performance of several things, and then 
one large sum is stated at the end to be paid upon breach of performance, that 
must be considered as a penalty. But where it is agreed that, if a party do 
such a particular thing, such a sum shall be paid by him, there the sum stated 
may be treated as liquidated damages.' " 

"Baggallay, 3. A. I am of the same opinion. I will only add that the 
principle upon which Kemble v. Farren was deeided was commented upon 
by Lord Westbury in the case of Thompson v. Hudson, L. R. 4 H. L. 1, in 
thèse terms: 'If the sum described as liquidated damages be a large sum. 
and the title to that sum is to arise upon some very trifling considération, 
then it follows plainly that the large sum named never could hâve been 
meant to be the real measure of damages. It was an oppressive agree- 
ment. The sum named never could hâve been the proper amount of dam- 
ages arising upon the nonobservance of some of the stipulations of that 
agreement, which probably would bave been measured by a few shillings, 
and therefore the very large sum stated to be damages was properly re- 
garded as in the nature of a penalty.' If further authority is wanted for 
the décision at which we hâve arrived in this case, I think it is f ound 
in the words used by Lord Coleridge in Magee v. Lavell, L. R. 9 0. P. 107, 
which appear exactly applicable to the présent case." 
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Bramwell, J. A., says: 

"I am entlrely of the same opinion. I do not wlsh to quote anythlng 
I hâve said as an ajithority, and I do not wlsh to repeat It. Therefore-, 
Instead of repeating It, I will simply say that I ablde by everythlng I 
said In Betts v. Bureh, 4 Hurl. & N. 506. It bas been argued tbat in Gals- 
worthy v. Strutt, 1 Exch. 659, and the other cases referred to by Mr. De Gex. 
we hâve the authority of Lord Wensleydale that this £1,000 can be proved 
agalnst the debtor's estate. If it were a question of bare authority, in- 
dependently of prlnciple, I should say that we hâve the rule laid down 
by Lord Ooleridge in Magee v. Lavell, L. R. 9 C. P. 107, expressly to the 
contrary, where he says: 'If we look to the nature of the contract in the 
présent case, it will be seen that it Involves several events of various de- 
grees of Importance; and therefore, according to the gênerai prlnciple gov- 
erning such cases, the sum mentioned must be considered as a penalty, 
and not liquidâtes damages.' I am of the opinion that this appeal must 
be allowed. I may add that I cannot think there can be any difliculty In 
asseseing the damages." 

We are of opinion that the case at bar cornes fairly within the spirit 
and meaning of thèse adjudications. The judgment of the circuit 
court is reversed, and the cause remanded, with instructions to grant 
a new trial. 



JOSEPH BANCEOFT & SONS 00. v. BLOEDB. 
(Circuit Court of Appeals, Pourth Circuit. February 7, 1901.) 

1. Corporations — Issdk of rixocK in Paymknt for Propbrty— Lbgalitt. 

A corporation was organized under the gênerai incorporation law of a 
State, which provided that nothlng but money should be considered as 
payment of any part of the capital stock, except as otherwise provided, 
but in a subséquent section authorized the directors of any company to 
purchase mines, manufactories, "or other property necessary for their 
business," and to pay for the same by an issue of paid-up stock. The 
business of such corporation was stated in its articles to be "the manu- 
factur'ing, bleaching, dyeing, and flnishing of cotton or other fabrics, and 
every other business incident thereto or that may be combined therewith." 
The man who had been tlie Consulting chemist of the company for many 
years was a manufacturer of dyes, pulp colors, flnishing oils, and Chem- 
icals in aceordance wjth secret formulas and processes invented and owned 
by him, many of which dyes, etc., were exclusively used by the company 
In its business. At the Instance of the company, he formed a corpora- 
tion to which he conveyed his manufacturing plant, and ail his rights 
in such dyes, formulas, etc., and, under authority of a vote of the stock- 
holders, the directors of the manufacturing company issued to him paid- 
up stock in such company in exchange for shares In the corporation so 
organized by him. Ueld, that such Issue of stock was for the purchase 
of property legitimately necessary or proper in connection with the busi- 
ness of the company, and was within the powers conferred upon it by 
the statute and its articles. 

2. Sam K— Evidence to Sl'stain Validitt. 

Upon the Issue as to the validity of the stock so issued, it was proper 
for the court to admit évidence to show the intimate relations between 
the business of the two corporations, and the importance and value to the 
corporation issuing the same of owning an interest in the other company, 
as well as of havlng its chief stockholder interested in its own business. 
8. Same — Power to Hold Stock ik Akothek Coeposation— Consthtjctioîj 
OP Statute. 

Where the incorporation laws of a state at no time prohibited a corpora- 
tion organized thereunder from owning stock In another corporation, the 
adoption of a new constitution, and the enactment of laws pursuant to 
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Its provisions, expressly giving such rigM, may f airly be held to show, at 
least, that the previous acquiring of such stocii by a eoriioration was not 
against the public pollcy of the state, If not to expressly legalize such 
transaction. ^ 

In Errer to the Circuit Court of the United States for the District 
of Maryland. 
See 98 Fed. 175. 

John N. Steele and Herbert H. Warde (Benjamin Nields and Wil- 
liam S. Hilles, on the brief), for plaintiff in error. 
Robert Biggs and George R.'Willis, for défendant in error. 

Before GOFF and SIMOiNTON, Circuit Judges, and PUENELL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on writ of error 
to the circuit court of the United States for the district of Maryland. 
The plaintiff in error, the Joseph Bancroft & Sons Company, défend- 
ant below, is a corporation under the laws of the state of Delaware. 
The constitution of that state in existence in the year 1883 (article 
2, § 17), gave power to the législature to enact a gênerai incorpora- 
tion act to proTide incorporation for religions, charitable, literary, 
and manufacturing purposes, for the préservation of animal and vege- 
table food, building and loan associations, and for draining of lands, 
"with a provision that no attempt shall be made in such act or other- 
wise to limit or qualify the power of revocation reserved to the légis- 
lature in the same section. Pursuing the authority thus conferred, 
the législature of Delaware, on 14th March, 18S3, passed an act en- 
titled "An act concerning private corporations." Section 10 of that 
act provided for the formation of private corporations for varions 
purposes, among others for carrying on any manufacturing business. 
Section 29 provided: "Nothing but money shall be considered as. 
payment of any part of the capital stock of any company organized 
under this act, except as hereinafter provided, for the purchase of 
property." And section 30 provided that the directors of any com- 
pany incorporated under this act may purchase mines, manufactories, 
or other property necessary for their business, and issue stock to the 
amount of the value thereof in payment therefor, and the stock so 
issued shall be declared and taken to be full-paid stock, and not 
liable to any further call, nor shall the holder thereof be liable for 
any further payments, under any of the provisions of this act. On 
the 21st September, 1889, William P. Bancroft and Samuel Bancroft, 
Jr., who had up to that time done business under the firm name of 
Joseph Bancroft & Sons, applied for a certiûcate of incorporation, 
under this act, as the Joseph Bancroft & Sons Company, naming 
themselves, with John Bancroft, Henry B. Thompson, John Hutton, 
and W. T. Porter, as corporators. The object of the incorporation, 
as set forth in the certificate, was this: "The object of the incorpo- 
ration shall be the manufacturing, bleaching, dyeing, and finishing 
of cotton or other fabrics, and every other business incident thereto 
or that may be combined therewith." The total amount of stock was 
$1,000,000; the amount paid in before commencing business, at least 
$500,000. 
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This Company had close relations with Victor G. Bloede. Bloede 
was and is a chemist. From 1875 until 1895 he held the position 
of Consulting ctemist in the business, first of the firm, and then of 
the corporation, and was and is also a manufacturer of dyes, pulp 
colors, flnishing oils, and chemieals, after secret formulas of his own 
discovery, for use in secret processes of his own invention. Thèse 
dyes, colors, oils, and chemieals were used largely by the flrm and 
by the corporation. In 1893, Victor G-. Bloede, greatly, if not wholly, 
at the instance and persuasion of the Bancroft people, formed a cor- 
poration, under tbe laws of Maryland, known as the "Victor G. Bloede 
Company," with an authorized capital of $150,000, of which $100,000 
was issued in stock. Bloede turned into this corporation, in pay- 
ment for 994 shares of its capital stock, his entire plant, flxtures, 
stock, processes, and formulas, and the entire business theretof ore 
conducted by him, including the dyes, pulp colors, flnishing oils, and 
processes which had been and were being used by the Bancroft Com- 
pany. On the 5th May, 1893, a meeting of the stockholders of the 
Joseph Bancroft & Sons Company authorized its board of directors 
to issue 475 shares of the capital stock of the company, par value 
$47,500, in exchange for a like number of shares for the same amount 
of a corporation to be organized under the laws of Marvland, to 
be called the "Victor G. Bloede Company." On 13th July, 1893, the 
board of directors adopted a resolution, which, after reciting and 
referring to the authority conferred by the stockholders in their 
meeting, and to the fact that the Victor G. Bloede Company was in 
fact incorpora ted, provided: 

"Be It resolved, flrst, that the président and treasurer of the Joseph Bancroft 
& Sons Company be, and they are hereby, authorized to Issue and eertify 474 
shares of this company to Victor G. Bloede, to be exchanged with him for cer- 
tlflcates of the same number of shares of the said Victor G. Bloede Company. 
and report the same to this board after said exehange is exeeuted; it being 
mutually agreed and understood between Victor G. Bloede and this company 
that thèse 474 shares will not participate in, or be entitled to, any interest 
In the next divldend to be declared out of the eamings of this company, being 
No. 14, of 4 per cent, but to participate in, and be entitled to, ail divîdends 
subséquent to No. 14, of 4 per cent, aforesaid." 

In pursuance of this resolution, the Bancroft Company on 13th 
July, 1893, issued to Mr. Bloede certiflcate No. 32, for 474 shares of 
its capital stock, — an original issue, — and Bloede transferred to the 
Bancroft Company 474 shares, which had been issued to, and were 
held by, him in the Bloede Company. This arrangement having been 
perfected, and dividends of the Bancroft Company having been paid 
to each stockholder, including Bloede, the stockholders of the first- 
named company became dissatisfled. In a letter of Ist July, 1894, 
is seen the first évidence of dissatisfaction. In that the writer, H. 
B. Thompson, one of the officiais and stockholders of the Bancroft 
Company, writes Mr. Bloede. In that he calls his attention to cer- 
tain figures, showing the great inequality of the advantages derived 
from the arrangement between him and the Bancroft Company, and 
asks if thèse are in keeping with the spirit of the arrangement as 
he understood it. No suggestions are made against the legality of 
the arrangement, and no definite plan is suggested for removing the 
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inequalitj. He simply commends the statement to the careful con- 
sidération of Mr. Bloede. Meanwhile Mr. Bloede regularly received 
his dividends on the stock transferred to him, and continued to do 
so until January, 1895. After that date he was refused ail further 
dividends. Some litigation followed, and flnally Victor Gr. Bloede 
brought his action against the Joseph Bancroft & Sons Company in 
thé Baltimore city court, among other things, for the share in the 
dividends declared by the Bancroft Company accruing to him by rea- 
son of his ownership in the 474 shares. This cause was removed 
into the circuit court of the United States for the district of Mary- 
land. When it came into this court every other claim was eliminated 
except that of the dividends on this stock. The issues were made, 
and they were tried before the court without the intervention of a 
jury. The Bancroft Company set up as its défense to the action 
that the issue of its paid-up stock to the plaintiflf, Bloede, was ultra 
vires and void. This was the sole question in the case. The circuit 
court gave judgment for the plaintiff. A writ of error was issued, 
and the case is hère on the assignments of error. 

Two questions arise under thèse assignments of error : Fii'st. Was 
the issue of its paid-up stock by the Bancroft Company in purchase 
of or exchange for stock held by Victor G. Bloede in the Bloede Com- 
pany ultra vires? Second. Was the circuit court in error in admit- 
ting testimony tending to show the relations between the Bancroft 
Company and Bloede, and the importance and necessity to the Ban- 
croft Company of the dyes, colors, and various specialties used in 
the production of cotton fabrics, and transferred by Bloede to the 
Bloede Company? 

Was the issue of its paid-up stock by the Bancroft Company in pur- 
chase of or exchange for the stock held by Bloede in the Bloede Com- 
pany ultra vires? There can be no doubt that a corporation, insti- 
tuted for a spécifie purpose, such as banking, cannot deal in stocks, — 
purchase them for investment or spéculation. Bank v. Kennedy, 167 
V. S. 362, 17 Sup. et. 831, 42 L. Ed. 198; Schofleld v. Banking Co., 
39 C. C. A. 76, 98 Ped. 271. And, unless there is express power 
given in its charter to do so, a corporation cannot purchase the stock 
of other corporations for the purpose of controUing their manage- 
ment. De La Vergue Refrigerating Mach. Oo. v. German Sav. Inst., 
175 U. S. 55, 20 Sup. a. 20, 44 L. Ed. 65. But the purchase of stock 
by a corporation in other corporations, such purchase being inci- 
dental to its business, is not unlawful. First Nat. Bank v. National 
Exch. Bank, 92 U. S. 122, 23 L. Ed. 679. Indeed, the raie may be 
expressed more generally. A corporation can exercise no power or 
authority which is not granted to it by the charter under which it 
exists, or by some other act of the législature to which it owes its 
charter. Oregon R. & Nav. Co. v. Oregonian R. Co., 130 U. S. 1, 9 
Sup. et. 409, 32 L. Ed. 837. To detei-mine, therefore, the powers 
of this Delaware corporation, we must look to its charter, and, as 
it was incorporated under a gênerai law, we must take notice of the 
documents recorded or flled upon its application for a charter, upon 
which, as authorized and controlled by the gênerai law, dépend the 
existence of the corporation, the extent of its corporate powers, ita 
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capacity to act as a corporation. McCormick v. Bank, 165 U. S. 538, 
17 Sup. et. 433, 41 L. Ed. 817. 

The Joseph Bancroft & Sons Company was incorporated in 1889, 
under the provisions of the gênerai act of 1883. Its business, as set 
ont in its application^ was "the manufacturing, bleaching, dyeing, 
and finishing of cotton and other fabrics, and any other business in- 
cident thereto or that may be combined therewith." Under its char- 
ter, the directors could purchase mines, manufactories, or other prop- 
erty necessary for their business, and issue paid-up stock therefor. 
The directors, under express instructions of the stockholders, pur- 
chased shares of stock in the Bloede Company. Was this property 
necessary for their business, — the manufacturing, bleaching, dyeing, 
and finishing cotton or other fabrics, and any other business incident 
thereto or that may be combined therewith? 

That shares of stock are property goes without saying. They are 
bought, sold, taxed, bequeathed, and distributed as any other prop- 
erty may be. Was this property necessary for the business of the 
Joseph Bancroft & Sons Company? This is a question depending 
upon circumstances to be deyeloped in testimony. The court below 
very properly permitted the introduction of such testimony. It ap- 
pears that Victor G. Bloede was for many years, covering the years 
from 1875 to 1895, the consulting chemist of this company; that he 
was a man of science and invention; that he was a manufacturer 
of dyes, pulp colors, finishing oils, and Chemicals; that the formulas 
of thèse were secret, his own discovery, to be used in secret processes 
of his own invention. Very many of them were not on the market, 
and were in use by the Bancroft Company alone. This was secured 
to the Bancroft Company by an agreement that during their joint 
relations with Bloede the colors and materials should not be sold to 
any one outside of themselves for any purpose, in the judgment of 
the company, in conflict with its interësts. The lines of goods turned 
ont by the Bancroft Company, in which thèse discoveries and manu- 
factures of Bloede were used, were dépendent upon their use and 
the processes for their application. This being the case, it was for 
the interësts of the Bancroft Company greatly, if not essentially to 
its interësts, to secure permanent control of thèse valuable aids in 
their business. The individual Bloede was mortal. When his life 
ended, thèse discoveries, secret formulas, and secret processes of his 
would pass to his légal représentatives, — ^perhaps would be disclosed 
+0 the world at large or get into the hands of competitors. To secure 
the services of Bloede during his life, and to perpetuate the agree- 
ments made with him, the controlling officiais in the Bancroft Com- 
pany thought that an incorporation would prove elïective. They felt 
that it was essential for their company that the relationship between 
Bloede and^ it should be cemented; thàt it was important that the 
business cbnducted by Bloede should be put into a condition of per- 
manency; that such permanency could be secured, and Blotede's at- 
tachment cemented, by getting him a holding of some of their stock. 
To this end they induced him to form the Victor G. Bloede corpora- 
tion, into which he should turn the whole of his plant, his discoveries, 
his secrets, and his business, and this was done. It may well be 
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believed that at tliat time this was considered thé best mode of pr-o- 
moting the business of the company, and to be a course necessarj 
to its business. Carrying out this, the Bancroft Company purchased 
from Bloede 474 shares in this corporation, so formed at their in- 
stance, for paid-up shares of their own stock. The purchase removed 
ail risks of the life of Bloede; gave an influential voice in the pro- 
duction, control, and management of materials of great value to and 
directly in the line of their business. It gave them an interest in a 
business incident with their own, and v^hich could easily and nat- 
urally combine with their own. It would appear that this purchase 
was directly under the intention and within the power of its charter. 
There is another point of view from which this case can be con- 
sidered, and which impressed the circuit court in reaching its con- 
clusion. In 1897 the state of Delaware adopted another constitu- 
tion. Article 9 of this instrument provided for the formation of cor- 
porations under gênerai laws, and forbade spécial législation, either 
in the création of corporations, or in the amendment, renewal, or 
revival of their charters. Section 3 of this article is in thèse words : 

"No corporation shall issue stocli, except for money paid, labor done or Per- 
sonal property or real estate or leases tliereof actually acquired by sucli corpo- 
ration, and neither labor nor property shall be received in payment of stock 
at a greater priée than the actual value at the time the said labor was done 
or property delivered or title acquired." 

The législature of Delaware, under the authority of this constitu- 
tion, passed an act providing a gênerai corporation law, approved 
lOth March, 1899. The second section of that act made provision 
for the powers to be enjoyed by every corporation created under its 
provisions. The third section déclares that every corporation (not 
confining itself to corporations created under that act) shall possess 
and exercise ail the powers and privilèges contained in this act, and 
the powers expressly given in its charter, so far as the same are 
necessary or convenient to obtain the objects of its charter, ând 
shall be govemed by the provisions, and be subject to the restrictions 
and liabilities, in this act contained, so far as the same are appro- 
priate to, and not inconsistent with, its charter. This is clearly a 
gênerai provision, applicable to ail charters before as well as under 
this act. Section 133 gives the right to any corporation created 
under this act to hold stock in other corporations. Section 139 re- 
peals ail inconsistent laws, preserving, however, ail existing rights, 
privilèges, and immunities. No constitutional or statutory pro- 
vision of the state of Delaware had ever f orbidden a corporation 
from holding stock in another corporation. This act, at the least, 
shows such holding not to be against the public policy of the state. 
So when, for the purposes of its business, to promote its interèsts, 
and to secure permanency in the supply to it of important and 
valuable material used in manufacture, the Bancroft Company pur- 
chased from Bloede his stock in the Bloede Company, the mère 
fact that the property purchased was stock in another corporation did 
not, in itselfj malie such purchase unlawful and against public policy. 
The circuit court went further than this. It held that, even were 
the original exchange or purchase of stock not authorized by the 
106 F.— 26 
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charter of the Bancroft Company, the passage of the act of 1899 legal- 
ized the transaction and gave it validity. For this position, Gross 
V. Mortgage Co., 108 U. S, 477, 2 Sup. Ct. 940, 27 L. Ed. 795, and 
In re Buffalo, N. Y. & E. E. B. Co. (Sup. Ct.) 37 N. Y. Supp. 1048, 
are eited. The last cited case seems almost on fours with the case 
at bar. It is, however, unnecessary to pàss upon this point. For 
the reasons heretofore given, the conclusion reached by the circuit 
court is approved, and its judgment is afflrmed. 



OLIVER V. OLARKE. 

(Circuit Court of Appeals, Fifth Circuit January 29, 1901.) 

No. 895. 

1. FEDERAL Courts— FoLLOwiNG State Décisions. 

A fédéral court Is governed by the law of Texas as settled by Its court 
of last resort, — that a deed of land thereln expressly reserviag a vendor's 
lien does not vest the légal title In the vendee.i 

3. RKCKIVERS — RiGHT TO SUB. 

A receiver appolnted In another state may sue in Texas for land con- 
veyed to him as receiver. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

W. L. Williams, for plaintiff in error. 

J. Z. Spearing (T. L. Camp, on the brief), for défendant in error. 

Before PAKDEE, McCOEMIOK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a suit at law to recover real es- 
tate situated in Dallas, Tex. It was brought in the circuit court on 
June 17, 1899, by M. O. Clarke, a citizen of the state of Wisconsin, 
as receiver of the American Savings & Loan Association, against R. 
C. Ayres, a citizen of the state of Texas. Ayres was the tenant in 
possession of the real estate sued for. T. J. Oliver, as administrator 
of the estate of Elsie M. Watts, by leave of the court intervened in 
the cause and defended it. He intervened as landlord. Eev. St. Tex. 
1895, art. 5253. E. C. Ayres filed a written disclaimer of any right 
or interest in the land sued for. On and before February 9, 1886, 
H. C. Penniman owned the real estate in question in f ee simple. Both 
parties to the suit claimed under him. On the 9th day of February, 
1886, H. 0. Penniman conveyed the real estate to A. C. Reeves in 
considération of $600 in cash and the promissory note of Reeves, 
payable to the order of Penniman, for $1,200, due 12 months after 
date, and bearing 12 per cent, interest from date until paid. The deed 
contained this provision: 

"It is further expressly understood and agreed by and between the parties 
aforesaid that the vendor's lien is herein retained upon the above-described 
premises to secure the payment of the above-mentioned note." 

1 State laws as rules of décision In fédéral courts, see notes to 9 0. 0. A. 
548; 11 C. C. A. 71; 29 O. C. A. 553. 



OLIVER V. CLARKE. 403 

The note referred to was the note for $1,200, the balance of the 
purchase money. On May 15, 1887, A. 0. EeeTes conveyed his inter- 
est in the lot to Elsie M. Watts. On the 14th of August, 1897, H. C. 
Penniman executed and delivered another conveyance, for and in 
considération of one dollar, whereby he conveyed to M. C. Clarke, 
receiyer of the American Savings & loan Association, the real estate 
in question. The purchase-money note for |1,200 executed by A. C. 
Keeves to H. C. Penniman was, for a valnable considération, duly in- 
dorsed by Penniman to W. H. Gaston, and by subséquent transac- 
tions, not material to mention, became the property of the American 
Building & Loan Association; and by decree of a court of compé- 
tent jurisdiction the note passed into the possession and ownership 
of M. C. Clarke, as receiver of the American SaFÎngs & Loan Asso- 
ciation. The foregoing are the material facts shown by the pleadings 
and the évidence on the trial in the circuit court. The court in- 
structed the jury to find a verdict for the plaintiff, M. C. Clarke, as 
receiver; and the défendant, T. J. Oliver, as administrator, duly ex- 
cepted to the action of the court. The jury returned a verdict for 
the plaintiff as directed, and from the judgment on that verdict the 
défendant brings the case to this court on writ of error. 

Penniman by his deed to Eeeves did not part with the légal title. 
He expressly retained a vendor's lien to secure the purchase-money 
note for $1,200. In Texas such deèd does not vest the title in the 
Tftudee. It confers on the vendee only an équitable interest as pur- 
chaser, and the légal title remains in the vendor until the purchase 
money is paid. Cattle Co. v. Boon, 73 Tex. 548, 555, 11 S. W. 544; 
Lanier v. Ponst, 81 Tex. 186, 189, 16 S. W. 994; Hamblen v. Folts, 
70 Tex. 132, 133, 7 S. W. 834; Peters v. Cléments, 46 Tex. 114, 122. 
In deciding what instruments vest the légal title to real estate in 
Texas, this court is governed by the law as settled by the court of 
last resort in that state. Herron v. Dater, 120 U. S. 464, 7 Sup. Ct. 
620, 30 L. Ed. 748; Murphy v. Packer, 152 U. S. 398, 14 Sup. Ct. 636, 
38 L. Ed. 489. The légal title which remained in Penniman after his 
conveyance to Keeves he flnally transferred, released, remised, and 
quitclaimed to M. C. Clarke, as receiver, on the 14th day of August, 
1897, which is before Clarke sued for the lot. The written convey- 
ances showing without contradiction that M. C. Clarke, as receiver, 
was vested with the légal title to the real estate, and with the right 
of possession, the court correctly charged the jury to find for the 
plaintiff. 

It is contended (1) that the description of the real estate in the 
deeds is not suiScient; (2) that a receiver appointed in another state 
cannot sue in Texas; and (3) that the right of action is barred by 
the statute of limitations, the défendant having held adversely for 
the statutory period. None of thèse contentions is well taken. Tak- 
ing ail the record évidence in connection with the application to bor- 
row money signed by Elsie M. Watts, the lot is sufiiciently described 
to identify it. The receiver is suing, claiming by a conveyance to 
him as such, and not depending alone on the decree vesting the note 
and property in him; and there is no évidence of such adverse pos- 
session as to make the statute of limitations applicable. The judg- 
ment of the circuit court is affirmed. 



404 106 FEDERAL REPORTER. 

GARZA Y GARZA v. FANT. 
(Circuit Court of Appeals, Fifth Circuit. February 5, 1901.) 

No. 822. 

CONTBACT— BrEACH — DAMAC4HS. 

In an action on a contract whereby plaintiff, In considération of being 
allowed to inclose in his pasture 5,280 acres which défendant claimed to 
own, agreed to permit défendant to keep liis cattle in tlie inclosure for an 
annual rental of one dollar per head on ail his cattle in excess of 1,000 
head, which number were permitted to remain f ree of pasturage, défend- 
ant having liept therein 1.109 cattle, recovery for pasturage can be had 
for only 109 thereof, though défendant only had a third interest in tlîe 
5,280 acres, owning the land in common with two other persons, and the 
other tenants In common pastured cattle on the land without any agree- 
ment therefor. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

This was a common-law action for damages, brought in the United States cir- 
cuit court for the Western district of Texas, at Austin, by Billard R. Faut, 
the défendant in error, against Benito Garza y Garza, the plaintiff in error, 
and others, for the sum of $14,750, claimed to be due for pasturlng llve stock 
for the parties sued. After the institution of the suit several of the original 
défendants died, and their prlvies in estate were thereatter joined; but as the 
judgment Is In favor of ail thèse ]parties, and no assignments of error are 
made involving the disposition of the case as to them, no further notice need 
be taken of them. The plaintiff below in bis pétition présents his case in sev- 
eral phases. The first is that Benito Garza y Garza and two other original 
défendants, Marin Garza y Garza and Pedro Garza y Garza, owned, as tenants 
in common, about 5,280 acres of pasture land In Hidalgo county, Tex.; that 
ail the défendants owned stock in the same section; that plaintiff, Pant, owned 
a large tract of land in the same county, praetically surrounding that belong- 
Ing to the Garzas; that ail the parties défendant desired their lands fenced; 
that Faut acted for himself and the Garaas named above, and two others 
acted through said Benito; that it was agreed that Fant should inclose with a 
fence his whole tract of lând, thus surrounding the Garza lands, and make a 
large pasture, containing the lands of ail the parties; that Font should pasture 
therein such stock as he saw fit, free of charge; that the Garzas should pasture 
as many of their stock as they saw fit, but on ail oyer 1,000 head were to pay 
pasturage at the rate of $1 per head per year; that Fant complied with his 
part of the agreemënt and fenced the land; and that the Garzas kept a large 
number of stock in the pasture for a long time, but did not pay the agreed 
prlce, which, with interest, aggregated the sum sued for. In this count it is 
averred that the said Benito acted for himself and as the authorized agent of 
the other Garzas. The second count is the same as the flrst, except tliat it 
changes the allégation of the agency of Benito from one created by antécédent 
authority to one dépendent on ratification. The next count states the number 
of animais owned by each of the défendants, the proportion of tliose belong- 
ing to each to the whole number, and the proportion of the 1,000 head to be 
pastured free which each was entitled to, and on that basls déclares on the 
reasonable value of the pasturage afforded by Faut to each of the défendants. 
The next déclares on the warranty of authority which the law would impose 
upon Benito if he were not the agent of the other alleged contraoting parties 
whom he assuined to represent, and seeks to recover from him on that basis. 
The défendants answered by gênerai demm-rer and spécial demurrers, and by 
gênerai déniai and spécial déniais. A jury was waived. 

The judge found and stated his conclusions of fact as foUows: "(1) That 
on and for many years prior to the 15th day of May, 1890, the défendants 
Benito Garza y Garza, Pedro Garza y Garza, and Marin Garza y Garza were 
the owners in common, in Hidalgo county, Texas, of about fifty-two hundred 
aud eighty acres of land, upon which was then established what is known 
as the 'Realitos Ranch,' each owning an uudivided one-third thereof; and 
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plaintiff, Faut, knew that the Garzas had about that amount of land. (2) 
That each of sald défendants and one Jacinto Garza and Yndalecio Garza y 
Garza, another of the défendants, owned stock, cattle, and horses, whicii 
ranged upon said lands and other uninclosed lands in their vicinity, each hav- 
ing his own brand and owning his cattle in severalty; but the number of cat- 
tle owned by each a;t said time was not known or testified to, said facts 
being known to Pant. (3) That the plaintiff, Fant, was the owner of and 
controlled, by lease or otherwise, a large body of land, to wit, between eighty- 
nine and nlnety thousand acres, contiguous to and surrounding the lands of the 
said Benito, Pedro, and Marin, whlch he desired to inclose and embrace within 
a pasture fence; said inclosure to embrace and include the aforesaid lands 
of the défendants. ïhat about June, 1890, ail of said lands were by Fant 
inclosed. (4) That within the contemplated inclosure there were at least 
nineteen sections of public lands, of six hundred and forty acres each, belong- 
ing to the state of Texas, of the school fund, which Fant did not control by 
lease or otherwise. (5) That on or about the 15th or 20th of May, 1890, plain- 
tiff, Fant, and the défendant Benito Garza y Garza entered into a verbal con- 
tract whereby the said Fant agreed, in considération of the inclosing of said 
fifty-two hundred and eighty acres in his pasture, which said Benito elaimed 
he owned, to permit the said Benito Garza y Garza to keep his cattle and 
other live stock within the inclosure by the year, for an annual rental of $1 
per head on ail of his stock, cattle, or horses in excess of one thousand head, 
which number were permitted to remain free of pasturage. That no deflnite 
time was flxed for the termination of said contract, and that the said Benito 
had the right to remove his cattle and other stock from the ranch at any time. 

(6) That the said Benito did not represent, and had no authority to represent 
or bind, by contract or otherwise, any of the other défendants. That the 
said Benito made no contract for any of the défendants except himself. That 
he was not the agent of said other défendants, and did not control for them the 
land owned by the défendants other than himself, nor did he control for them 
or any of them the cattle and other stock respeetlvely owned by them. 

(7) That subséquent to the making of said contract by the sald Benito, Marin 

Garza, one of the défendants, on or about the day of AuKust, 1890, 

leased from the state of Texas nine section.s of land, of six hundred and forty 
acres each, within the boundaries of said pasture, for the period of six years, 
paying the state therefor an annual rental of flve cents per lore. That during 
the year 1890, when the contract was made, there was ilso within said 
pasture ten sections of public land, of six hundred and forty acres each, in 
addition to the lands leased by them, which were not subject to the control of 
the said Fant, which lands were subsequently, in 1891, leased by Pant from 
the state. (8) That from the date of the contract the said Benito Garza y 
Garza used the pasture so inclosed by said Fant, by permitting his horses 
and other cattle to range thereon, and that in December, 1892, he refused to 
recognize sald contract or to pay plaintiff anything on account thereof, where- 
upon the plaintiff inclosed the said 5,280 acres of land in a separate in- 
closure, and placed some, if not ail, of the' stock belonging to Benîto Garza y 
Garza and his co-defendants therein. (9) That there was no récognition by 
the défendants Pedro, Marin, or Yndalecio of any contract between Fant and 
Benito binding upon them, and no acquiescence by them in any such contract. 
and no proof of knowledge on thelr part of any sueh contract. That the said 
Benito never represented to the plaintiff, Fant, that he had any authority to 
act for any of the other défendants or owners of the land or cattle, or to 
bind them, or any of them, by contract. (10) That the défendant Benito 
Garza y Garza had 1,109 cattle and horses within plaintiff's pasture from date 
of contract until December, 1892. (11) That there was no proof that Benito 
was limited in the use of the Garza lands (5,280) to his undivided one-third 
thereof, nor was there any proof as to any arrangement between Benito 
and Pedro and Marin as to the right of each to graze over the interests 
of the others owned or leased. • • * (14) That plaintiff performed the 
contract on his part," — and found and stated his conclusions of law as follows: 
"(1) The évidence in this case fails to show that Benito Garza y Garza made 
a contract with the plaintiff, through Scott as interpréter, to pasture cattle 
other than those owned by himself. There is also want of évidence to show 
that Benito Garza y Garza was the agent of his co-defendants, or any of them. 
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and authorized to make such a contract. Nor dld any of the défendants ratify, 
with knowledge of tbe facts, any suppose! contract made by Benito Garza y 
Garza with the plaintifC. Judgment will therefore be rendered In favor of ail 
the défendants except Benito Garza y Garza. (2) In référence to the last- 
named défendant the court has found It extremely diflicult, in vlew of the évi- 
dence and cireumstances of the case, to détermine with accuracy the nature 
and extent of his liabllity. My conclusion is that he made a contract with the 
plaintiffi by which it was agreed that, in considération of the plaintiff's in- 
cluding within his large inclosure (containing 80,000 or 90,000 acres of land) 
the lands of Benito Garza y Garza (understood to be about 5,280 acres), the 
plaintifC would pasture ail of Garza's cattle in excess of 1,000 head at one 
dollar per head per annum, and 1,000 head free of charge. The évidence 
shows that Benito Garza y Garza owned only one-third of the Garza land, 
or about 1,760 acres. The number of his cattle and horses was 1,100. as 
shown by the marshal's return on the writ of attachment. Construing the 
contract according to its spirit and Intent, and in view of ail the attendiug cir- 
eumstances, and the fact that Benito Garza y Garza owned only one-third of 
the Garza lands (the cattle of the other Garzas using the entire pasture in 
common), the free cattle of Benito Garza y Garza should be limited to one- 
third of 1,000, or 333, thus leaving 776 cattle belonging to him, for which he 
should pay pasturage for the period of two years and flve months at the rate 
of one dollar per annum. A literal construction of the contract would perhaps 
limit the plainthî's recovery to the agreed sum per annum on 109 head of 
stock. But I think the contract should receive a construction according to its 
spirit and intent, rather than according to Its strict letter. Judgment will be 
rendered in favor of the plaintifC against Benito Garza y Garza and the sure- 
ties on his replevy bond for the sum of $2,756.62 and costs of suit, except the 
costs incident to the attachment proceedings, and in favor of ail other défend- 
ants against the plaintiff for costs." 

S. E. Fisher, for plaintiff. in error. 

A. E. Campbell, for défendant in error, 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

McCOEJVnCK, Circuit Judge (after stating the facts as above). It 
is manif est that the first conclusion of law above stated by the learned 
trial judge is correct, being amply supported by his flndings of fact. 
It seems equally clear to us that his second conclusion of law is not 
supported by his flndings of fact. This suit is based on contract, 
not on tort, and the contract fumishes the correct measure of dam- 
ages for its breach. The able and distinguished counsel who sub- 
mitted a brief on behalf of the défendant in error with commendable 
candor concèdes that this is a suit on contract, and not on a tort; 
that ordinarily the contract itself furnishes the measure of damages 
recoverable; that the parties to this contract are compétent; that 
its subject-matter and purpose are lawful; that it is based on a suffl- 
cient considération; that, although a verbal contract, it is as bind- 
ing on the parties thereto as one in writing; that it is the duty of 
the trial court to enforce contracts, and not to make them; that as 
parties bind themselves they are ordinarily bound; and that in the 
interprétation of contracts, whether written or verbal, courts are ordi- 
narily governed by the language used. The plaintiff in error cor- 
rectly contends that a verbal contract not within the statute of f rauds 
is as binding on the parties as one in writing. Différent rules of 
pleading and évidence in some respects are applied in establishing 
the contract, but when it is once clearly proved its terms are as bind- 
ing as if they had been reduced to writing. The fifth flnding of fact 
States the verbal contract thus: 
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"Fant agreed, In considération of the inclosing of said flfty two hundred and 
eighty acres in his pasture, which said Benito claimed he owned, to permit tlie 
said Benito Garza y Garza to lîeep his cattle and other live stock within the 
inclosure by tlie year for an annual rental of ?1 per head on ail of bis stoeli, 
cattle, or liorses in excess of one thousand head, which number were permit- 
ted to remain free of pasturage. Tbat no deflnite time was flxed for the 
termination of said contract, and the said Benito had the right to remove his 
cattle or other stock from the ranch at any time." 

Finding 10 shows that the défendant Benito Garza y Garza had 
1,109 cattle and herses within the plaintiff's pasture from date of 
contract until December, 1892. Point 13 in the brief submitted on 
behalf of the plaintiff in error suggests that the allegata and pro- 
bata must correspond; a plaintiff cannot allège a joint contract with 
a number of persons, and recover on proof of a separate or several 
contract with one only of such persons. This, however, seems to be 
abandoned in the conclusion of his very able brief, where he sug- 
gests that the cause be remanded to the circuit court, with directions 
to render judgment in favor of the plaintiff against Benito Garza y 
Garza for the pasturage of 109 head of stock, being the différence 
between 1,000, for which he was entitled to free pasturage, and 1,101) 
head in the pasture, for two years and flve months, at ?1 per head 
per annum, with 6 per cent, interest; costs of the circuit court and 
of this court to be adjudged against the plaintiff, Fant. Waiving, 
therefore, the questions raised by this contention, it seems clear to 
us, from the findings of fact, that the case not only may, but should, 
be considered as an action by the défendant in error against the 
plaintiff in error for the breach of a contract the terms of which are 
distinctly and deflnitely found, and are so clear that they leave no 
room for doubt as to the meaning of the contract, and none for con- 
struction and interprétation. The plaintiff in error was to hâve free 
pasturage for 1,000 head of bis stock. He was to pay annually $1 
per head for each head in excess of 1,000. He had 1,109 head in 
the pasture. He was therefore bound to pay to the défendant in 
error annually |1 a head for 109 head, being thé excess OTer the 
1,000 for which he contracted to hâve free pasturage. It foUows 
that the circuit court erred in the judgment it rendered in this case. 
The ândings of fact required that judgment should hâve been ren- 
dered for the défendant in error (the plaintiff below) for the sum of 
1387.12, and do not support, and cannot maintain, the judgment ren- 
dered for the sum of |2,756.62. The case having been tried without 
a jury, and submitted to us now on the flndings of fact announced 
by the judge, we must reverse the judgment of the circuit court, and 
hère render the judgment that should bave been rendered therein. 
It is therefore ordered that the judgment of the circuit court be, and 
it is hereby, reversed, and that the défendant in error, D. E. Fant, 
hâve judgment hère against the plaintiff in error, Benito Garza y 
Garza, for the sum of 1387.12, together with interest thereon at the 
rate of 6 per cent, per annum from March 14, 1899, until paid (the 
judgment being for less than five hundred dollars, he cannot recover 
the costs in the circuit court), and that the plaintiff in error bave 
judgment against the défendant in error for ail the costs of suing 
ont and prosecuting this writ of error. 
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HOOD V. HAMPTON PLAINS EXPLORATION CO., Limited. 

(Circuit Court, D. Nevada. January 26, 1901.) 

No. 695. 

1. CONTBACT OP EMPIjOTMBNT — CONDITION Pbecedent to Payment of Wagks — 

Rbasonable Time. 

Défendant, a mining corporation, suspended work in Its mines, and em- 
ployed plaintiff as care-tal^er for its property at tlie agreed wages of 
four dollars per day, one-half to be paid at the end of each month, and 
one-lialf wlien the company should résume worls or dispose of its property. 
Beîd that, there being no time speeified when opérations should be re- 
suméd or the property sold, it was an implied condition of the contract 
that it should be within a reasonable time, and that, after plaintiff had 
continued in the employment for four years, he was entitled to recover the 
wages retained, although défendant had not resumed work nor disposed 
of its property. 

2. Samb — Breach of Contkact. 

Where plaintiff was employed as care-taker for the property of a 
mining company, a portion of hls wages to be retained by the company 
nntil it should résume work or sell its property, his action in retaining and 
applying on such part of his wages a portion of the money collected by 
him for rents and for certain Personal property sold by him, after 
four years had elapsed and the company had not resumed work nor sold 
its property, the collections being duly accounted for and reported by 
him, was not such a breach of trust as justifled the company in discharging 
him and refusing to pay him the wages withheld. 
8. Samb — Whongful Dischargb. 

Where a portion of an employé's wages were to be retained by the em- 
ployer until the occurrence of a certain event, until which time it was 
oontemplated that hls employment should continue, his wrongful dis- 
charge before that time renders the wages so withheld at once due and 
payable. 

At Law. 

This action was brought by plaintiff to recover from défendant the sum 
of $2,889.82, alleged to be due him for 1,612 days' services, at $4 per day, as 
care-taker of defendant's mining property at Pittsburg, Nev., between Sep- 
tember 30, 1895, and March 2, 1900. The action was originally brought in 
the State court, and thereafter, upon motion of défendant, removed to this 
court. The answer of the défendant dénies that plaintiff rendered any serv- 
ices beyond 1,491 daya. "Dénies that for said or any services it promised 
to pay plaintiff a salary at the raté of ?4 per day, or any rate, except as 
hereinafter specifically alleged, Dénies that no part of said salary has been 
paid except the sum of $3,586.11. On the contrary, défendant allèges that 
it has paid to said plaintiff any and ail sums of money due him on account 
of his said alleged services. Dénies that there is still due or owing tô plain- 
tiff from this défendant for said services, or any services, the sum of $2,889.82, 
or any sum of money." For further answer, and by way of affirmative dé- 
fense, défendant allèges that:, "On or about the 30th day of September, 1895, 
défendant employed this plaintiff as care-taker of its property, real and Per- 
sonal. * * * That plaintiff entered upon his duties as care-taker for this 
défendant on the Ist day of October, 1895, and continued and remained in the 
employ of défendant up to and. Including November 4, 1899. » * ♦ That 
it agreed to pay to said plaintiff for his said services the sum and price of 
four dollars par day, payable as follows: One-half of said sum, to wit, two 
dollars per day, payable at the end of each consécutive fourth week of service, 
and the remaining one-half, to wit, two dollars per dfty, payable at such a 
time as this défendant might résume opérations of its business or dispose of 

its property, * » • That from the — day of November, 1897, up ta 

and including the SOth day of October, 1899, this plaintiff has recel ved from 
the sales of merchandise and supplies belonging to this défendant, and from 
rents of property belonging to défendant, the sum of $605.05, which said sum 



HOOD V. HA.MPTON PLAINS EXPLORATION UJ, 409 

of money plaintiff has converted to his own use, without tlie consent of tbis 
défendant, and plalntiff is now indebted to this défendant In the full sum 
of $605.05, no part of which Bum has been paid. ♦ • * That at the time 
of the employment of this plaintifC, to wit, September 30, 1885, it was ever 
sinçe then, and now Is, tbe owner of, and in the possession of, those certain 
mines, mining claims, and mining property and appurtenances situate at 
Pittsburg, Lander county, Nevada. That ever since the employment of plaJn- 
tifC by this défendant sald mines » * * hâve remained and now are Idie, 
and défendant at no time during the employment of sald plaintiff either re- 
sumed opération of its business or disposed of its property," — and prays 
judgment against the plalntiff for the sum of Ç605.05 and costs. 

Plalntiff's employment eommenced Octolier 1, 1895, upon an oral agreement 
between himself and Mr. Hunter, agent of the défendant. On January 15, 
1896, the plalntiff, in a letter addressed to R. H. M. Hill, secretary of défend- 
ant, said: "When I came hère, a verbal agreement was made between Mr 
Hunter, as your agent, and myself. According to this agreement, I was to 
recelve, as a recompense for faithful and conscientious services rendered the 
Company, a salary of $4 per day, one half payable at the end of each con- 
sécutive fourth weeli of service, and the remaining half payable at such a 
time as the company might résume opérations or dispose of the property. If 
agreeable to you, I would be pleased to recelve a statement from yourself 
conflrming this agreement." To this letter the plaintifï received a reply dated 
liOndon, February 15, 1896, wherein Hill said: "The arrangement as to your 
salary is as stated in your letter of the 15th ultimo." It is admitted that 
plalntiff received payments, as per agreement, at the rate of two dollars per 
day, up to September 25, 1899, and that he has received no payment what- 
ever since that date. On September 30, 1899, the plaintiff. In a letter sent to 
Mr. Hill, said: "To-day complètes my fourth [year] of service for the Hamp- 
ton Plains Exploration Oo., Limited. I hereby announce my résignation from 
said company's employment, to take place not more than one year after 
date." On October 3, 1899, Hill, In a letter to plaintiff, said: "I bave sub- 
mitted your letters dated August 3d and September 12th and 13th to my di- 
rectors, who are much surprised to flnd that you hâve been selling goods -be- 
longlng to the company, and coUecting moneys for thèse goods and rent, 
since November, 1897, and appropriating the same to your own personal use. 
and giving me no Information whatever that thèse had been efCeeted, and 
that the moneys had been received by you; this being a complète breach of 
the instructions contalned in my letter to you of September 30, 1895. The 
salary arranged to be paid to you by my letter of that date has been regularly 
paid. Under the eircumstances, my directors are compelled to at once cancél 
your employment, and bave Instructed Mr. J. B. Truman, of San Francisco, 
to proceed to Pittsburg, and to take charge of the property. I must request 
you, therefore, on the arrivai of Mr. Truman, to hand over to liim possession of 
everything belonging to the company." On November 4, 1899, the plaintiff 
wrote to Hill as follows: "I hâve to acknowledge the arrivai hère, on the 28th 
ulto., of Mr. J. L. Grimes. He came to take my place hère. I am very sorry 
that I was compelled to refuse to dellver possession of the company's prop- 
erty over to him. As in your letter of instructions to me, announcing the 
appointment of Mr. Truman as your agent, you wrote of my salary being 
regularly paid, it seemed to me as the only consistent course left for me to 
follow was to remain hère until a full investigation as to the terms of the 
contract of my employment, as made between Mr. Hunter, as your agent, and 
myself, could be made. * * * Even Mr. Grimes said that he and Mr. 
Truman both thought, from the correspondence forwarded to Mr. Truman by 
the company, that my full wages had been paid. If it had not been for this 
misunderstanding. I would gladly bave turned over possession of the com- 
pany's property to Mr. Grimes, although I am not sure tliat Mr. Truman 
had authority to députe his power as agent to another. As the niatter stands 
at présent, I thlnk best to maintain possession until a complète understauding 
can be reached." On November 17, 1899, Hill wrote plaintiff, among other 
things, as follows: "I am in receipt ot your letter of the 4th inst. Mr. 
Truman's letter to you of the 3d inst. clearly states the position of your en- 
gagement with this company. You were to be paid $2.00 per day. and you 
hâve been duly paid this. To the astonishment of my directors, it appears 
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that ypu hâve been collectlng moneys for goods and rent on behalf of the Com- 
pany slnce Nov., 189T, and appropriating the same, givlng no information that 
thesé înoneys haa been received by yon. We quite admit you were to be paid 
an addltional Ç2.00 per day In the event of the company resuming opérations 
or disposing of the property. Neither of thèse events haying happened, you 
are not entitled to recelve more than $2.00 per day, and you are there£ore a 
debtor to the company for $605.05, received and retaJned by you since Nov., 
1897. My directors consider your receiving and retaining thèse amounts 
Is a serious breach of trust, and they must request that you will at once 
hand over possession of the property, together with the $605.05, which you 
hâve lUegally and unwarrantably appropriated, to Mr. Truman or his nomi- 
nee." On December 11, 1899, the plaintifC, m answer to this letter, after re- 
peating the terms of the agreement, said: "When I entered the employ of your 
company, I supposed that the mine would be put and Icept in a salable condi- 
tion, but, contrary to my advice, the company hâve absolutely refused to do 
work of any kind In said mines. Although several parties hâve been hère to 
inspect the mine during my stay hère, their vlsits were productive of no re- 
Bults, because the mines had been kept In no condition for Inspection. For a 
long time I hâve been convinced that no sale of the property could be made 
until some work was done In the mines, and it eommenced to look as though 
the Company were pTirposely reducing their property to an unsaiable state. 
Of ail moneys received from the rents of the company's buildings, and from 
merchandise and supplies sold, I hâve kept a true, exact, and faithful account. 
X hâve kept yon fuUy Informed as to the lengths of time for which I hâve 
been able to rent each and every one of said buildings, and of the amounts 
received for such monthly rentals. I was persuaded to retain and apply part 
of thèse amounts to my salary account because the money was due me, and 
because of the facts as aforesaid the said company would not authorize the 
putting of the mines Into a salable condition, of the knowledge of the diffi- 
culties exi>erienced by my predecCssors in obtaining their just dues from the 
company, and also that I needed said money for my necessary expenses." 
On January 5, 1900, Hill repUed as follows: "Your letter of the llth ult. 
to hand. I must refer you. to my previous letters, which accurately set out 
the terms of your employment by my company, and the Improper way in 
which you hâve acted during such employment. My directors must insist 
that you hand over possession of the property, together with the balance of 
cash due from you, to Mr. J. B. Truman or his nominee." This closed the 
correspondenee. 

Plaintiff, during his employment, under authority from défendant, sold and 
disposed of certain Personal property, and certain real estate, comprising the 
old Pittsburg mill site, for which the défendant executed a deed to the pnr- 
chaser. The amount of money received hy him from thèse sales was between 
$1,700 and 51,800, ail of -which was sent to Wells, Pargo & Co.'s Bank, as 
directed by défendant, with the exception of $674.11, which hé applied on 
his salary account. Before plaintiff accepted the position of care-taker, and 
at the time of his employment, he was Informed by defendant's agent that 
défendant had been reorganized, and ail its properties Consolidated, and tViat 
the opérations would be resumed at the mine In a short time. If plaintiff is 
entitled to recover for the full time he remained in charge of the property. 
1,612 days, at the rate of $4 per day, it would amount to .$6,448. He received 
pay at the rate of $2 per day for 1,491 days, up to September 25. 1899, 
amounting to $2,982; he received from rents and merchandise. $674.11: 
total receipts. $3,656.11, — which would leave the balance due him of $2,791.89. 
If he is only entitled to $2 per day up to the time he was ilotifled that the 
défendant would not longer retain him, he would be Indebted to défendant in 
the sum of $674.11. 

James F. Dennis, for plaintiff. 
Torreyson & Summerfleld, for défendant. 

HAWLEY, District Judge (orally). The controversy between the 
parties is as to the actual nnmber of days that plaintiff perfoiined 
work for which he is entitled to recover, and whether the money, 
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over and above the amount plaintiff bas received, is due under the 
tenus of the contract. Tliere is no conflict in the évidence as to the 
facts. It shows that there was no written contract at the time the 
plaintiff was employed; but after his employment by the agent of 
the défendant, at the rate of four dollars per day, there was more or 
less correspondence between the plaintiff and R. H. M. Hill, the 
secretary of the défendant, with référence to their understanding of 
the agreement. From the évidence in this case, I am of opinion that 
the ternis of the agreement must be determined from the corres- 
pondence between the parties. This shows that plaintiff was em- 
ployed and was to be paid for his services at the rate of four dollars 
per day; that he was to be paid "at the end of each consécutive fourth 
week of service" the sum of two dollars per day, and the balance of 
two dollars per day was to be retained as an earnest for faithful 
services up to the time défendant might résume opérations of its 
business or dispose of its property, when the whole amount that was 
retained, as above stated, would become due and payable; that at 
the time of his employment it was the gênerai understanding that the 
défendant would résume opérations within a reasonable time, or use 
reasonable efforts to dispose of its property; that in the absence of 
any express déclarations of the parties to that effect, there being no 
time specifled within which opérations should be resumed or property 
be sold, the law présumes that it was the intention of the i>arties 
that the contingencies mentioned should occur within a reasonable 
time. It eertainly was not the intention that the défendant might, 
if it saw fit, so postpone the time, of its own volition, as to deprive 
plaintiff of his right to recover. Wolf v. Marsh, 54 Cal. 228, 232. 
Under the agreement between the parties in this case, the debt was 
absolute, but the time of its payment indeflnite. 
In Story, Cont. (5th Ed.) § 46, the author said: 

"Where no time is fixed within wliich the condition shall be pei-formed, the 
rule Is that It must be perfonned within a reasonable time. Of course, no 
universal rule can be laid down, as to what constitutes reasonable time, which 
will apply to ail cases. The ônly rule which can be stated is that any delay 
In the performance of the condition, which opérâtes as an injury to the other 
party, will be considered as unreasonable. What Is such a delay in any par- 
ticular case must dépend upon its peculiar circumstances." 

See, also, Adams v. Copper Go. (C. G.) 7 Fed. 634, 638; Manufactur- 
ing Co. v. Hurd (C. C.) 18 Fed. 674, 675; Curtiss v. City of Waterloo, 
38 lowa, 266, 269; De Wolfe v. French, 51 Me. 420, 422; Button v. 
Higgins, 5 Colo. App. 167, 170, 38 Pac. 390. 

Under the conditions, circumstances, and surroundings of this case, 
it is évident that four years would exceed the limit of a reasonable 
time. 

In Nnnez v. Dautel, 19 Wall. 560, 22 L. Ed. 161, the plaintiff, 
Dautel, on September 10, 1870, commenced an action against Nunez 
to recover the amount due on an instrument in writing as follows : 

"September 1, 1865. 

"Due Joseph Dautel or order, $1,619.66, being balance of principal and In- 
terest for four years and six months' services. This we will pay as soon 
as the crop can be sold or the money raised from any other source, pavable 
with interesî. I. M. Kunez & Co." 
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The trial court instructed the jury to find for tlie plaintiff, and tlie 
correctness of this instruction was the only point raised on appeal. 
The court said : 

"No time having been specifled within wliicli tbe crop should be sold or the 
money raised otherwise, the law annexed as an incident that one or the other 
should be done within reasonable time, and that the sum admitted to be due 
should be paid accordingly. Payment was not conditional to the extent 
of depending wholly and flnally upon the alternatives mentioned. The stipu- 
lations secured to the défendants a reasonable amount of time within whicli 
to procure, in one mode or the other, the means necessary to meet the lia- 
bility. Upon the occurrence of either of the events named, or the lapse of sueli 
time, the debt became due. It could not hâve been the Intention of the parties 
that if the crop were destroyed, or from any other cause could never be sold, 
and the défendants could not procure the money from any other source, 
the debt should never be paid. Such a resuit would be a mockery of justice. 
Hicks V. Shouse, 17 B. Mon. 487; Ubsdell v. Cunningham, 22 Mo. 124. ïhe 
question of reasonable time, as the case was presented, was one to be deter- 
mined by the court. When the suit was instituted, more than flve years had 
elapsed from the date of the instrument. This was much more than a rea- 
sonable time for the fulflUment of the nndertaklng of the défendants, and 
the plaintiff was entitled to recover." 

In Williston v. Perkins, 51 Cal. 554, the défendants built a schoon- 
er at Vallejo, and employed laborers to whom they gave certificates 
for payment of certain days' work performed by them, "when the 
three-masted schooner now in course of construction by said associa- 
tion is sold." The court held that the défendants were entitled to 
only reasonable time in which to finish and sell the schooner, and, 
that time having elapsed, the plaintiff could maintain his action. In 
addition to the authorities heretofore cited, see Noland v. Bull, 24 
Or. 479, 484, 33 Pac. 983; Eandall v. Johnson, 59 Miss. 317; Crooker 
V. Holmes, 65 Me. 195, 199; Smithers v. Junker (G. G.) 41 Fed. 101, 
7 L. R. A. 264. 

The excuse sought to be established by the défendant to defeat the 
plaintiff's right of recovery herein, on the ground that he was guilty 
of a breach of trust, in this: that he had appropriated to his owu 
use, without authority, the sum of over $600, — cannot be maintained. 
Every dollar that plaintiff collected was faithfully accounted for. 
The défendant having left the plaintiff in such a position that he 
found it necessary to apply this money on his salary account, in order 
to subsist until the flnancial questions were settled, it cannot be said 
that this appropriation of the money constituted such a breach as 
would justify the défendant in refusing to pay the balance due on the 
contract. 

There is another view of this case, which is supported by the évi- 
dence, and based upon well-settled principles of the law, that are 
elementary in their character, which clearly entitles plaintilï to re- 
cover four dollars per day during the tinje that he remained in dé- 
fendantes service under the contract. On October 3, 1899, November 
17, 1899, and January 5, 1900, the défendant, through its secretary, 
notified plaintiff that it was compelled to cancel its agreement with 
him, and instructed him to turn over the property to its agent, Mr. 
Truman. By the orders contained in thèse letters, the plaintiff was 
discharged from defendant's service before it had "resumed opérations 
or disposed of its property." By voluntarily discharging the plaintiff 
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without any just cause, the défendant made it impossible for him to re- 
main continuously (as the agreement contemplated) in the defend- 
ant's service until "it resumed opérations or disposed of its property," 
and the unpaid balance for his services, at the rate of four dollars 
per day, at once became due and payable, notwithstanding the fact 
that the contingencies mentioned for its payment had not occurred. 
This raie bas been applied under the civU, as well as the common, 
law, under a great variety of conditions. In Angelloz v. Rivollet, 
2 La. Ann. 652, the conditions of the contract entered into between 
the parties were that the plaintiiî should accompany the défendant 
to New Orléans, and aid in recovering possession of the inheritance 
which had devolved upon her, and, as reward for his services, he 
was to receive a stipulated sum out of the succession. The évidence 
showed that the plaintiff was extremely attentive to his duties, and 
rendered promptly and cheerfully every service required of him by his 
employer. The défendant, however, became dissatisfled, without any 
sufficient cause, and resorted to various devices to disgust the plain- 
tiff, and induce liim to abandon her service. A few weeks after her 
arrivai in New Orléans she informed the plaintiff, in ternis by no 
means complimentary, that he was incapable of rendering her such 
services as she needed, that he could leave if so disposed, and that she 
intended to pay him nothing. Upon thèse facts the court said: 

"The défense mainly relied upon in this court is that the action was préma- 
turé; that, by the terms of the contract, the plaintiff was only to he paid after 
the succession of Girod had been settled, and the défendant had received her 
share. * » * This défense cannot avail the défendant. By her own aets 
she violated and put an end to the contract without Just cause, and gave the 
plaintiff the right, immediately upon his discharge, to exact the entire amount 
of his wages. He was not required to awalt the settlement of Girod's suc- 
cession before enforcing it." 

It is a gênerai principle of law, as was said by the court in Jones 
V. Walker, 13 B. Mon. 163, 165, "that he who himself prevents the hap- 
pening or performance of a condition précèdent, upon which liis lia- 
bility, by the terms of the contract, is made to dépend, cannot avail 
himself of his own wrong, and relieve himself from his responsibility 
to the obligée, and shall not avail himself, to avoid his liability, of a 
nonperformance of such précèdent condition, which he has himself 
occasioned, against the consent of the obligée." 

The question remains as to the length of time for which plaintiff 
is entitled to recover. If Mr. Truman had appeared in answer to the 
letter of October 3, 1899, and demanded that the property be turned 
over to him, it would hâve been the duty of plaintiff to hâve promptly 
obeyed, and he would not bave been entitled to recover any amount 
for his services after that time. But, from ail the facts and circum- 
stances presented herein, I am of opinion that it was his duty to 
remain until a duly-authorized agent appeared upon the ground, to 
whom plaintiff was required, by the orders of défendant, to deliver 
the property. This did not occur until October 28, 1899, when Mr. 
Grimes appeared at Pittsburg to take possession of the property. I 
hâve some doubt as to whether the reason given by plaintiff for not 
turning over the property to Grimes is sufficient to enable him to re- 
cover any pay for his services rendered after that date. One thing 
is certain, viz. that the letter of the défendant dated January 5, 1900, 
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is absolute, and that after its receipt plaintifE could not coUect 
any pay for his services rendered aiter that time. I am, however, 
disposed to résolve the doubt herein expressed in favor of défendant, 
and shall, tlierefore, hold that plaintiff should hâve turned over the 
property to Mr. Grimes, and that he is not entitled to collect anything 
for his services after that date. This conclusion reduces the amount 
due plaintifE to the sum of |2,311.89, which amount he is entitled to 
recover. 

Let judgment be entered for said amount, with interest thereon at 
the rate of 7 per cent, per annum, and costs. 



KURTZ et al. V. STRATJS et al. 

(Circuit Court of Appeals, Third Circuit February 25, 1901.) 

No. 12. 

Fedebal Courts— Jukisdiction— Case Akising ciîdisr Patent Laws. 

A complaint for spécifie performance of an oral agreement to advance 
money for manufacturing a patentée! article for a half interest in the 
- profits, to set aside as fraudulent an asslgnment of an interest in a patent, 
and, as incidental and supplemental to the main relief, praying tbat de- 
fendant be enjoined from using the assignment, or claiming any interest 
In the patent, or Interfering with complainants' absolute ownersliip there- 
of, no infringement or apprehended infringement being alleged, does not 
State a case arising under the patent law, so as to glve fédéral courts 
Jurisdictlon, but one arising under contract. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Carrie B. Kilgore, for appellants. 

J. Seigmund Levin and Joshua Matlack, Jr., for appellees. 

Before DALLAS and GRAY, Circuit Judges, and BKADFORD, 
District Judge. 

GRAY, Circuit Judge. This case arose upon a demurrer to a bill of 
complaint flled by the appellants in the circuit court of the United 
States for the Eastern district of Pennsylvania. Ail the parties to the 
suit, plaintiffs and défendants, were alleged to be, and were, citizens of 
the state of Pennsylvania, and the jurisdictlon of the court depended, 
therefore, upon the subject-matter of the suit. The question of juris- 
dictlon vFas raised by the demurrer. The court below sustained the 
demurrer, and dismissed the bill for want of jurisdiction. 100 Fed. 
800. It was contended by the complainants below, the appellants 
hère, that the case was one arising under the patent laws of the 
United States, and therefore cognizable by the fédéral courts. The 
complainants state in their bill that they had invented a new and 
useful invention and improvement in automatic brakes and safety 
fenders for application to trolley cars, and that letters patent of the 
United States were thereupon duly issued to them, granting the ex- 
clusive right to make, use, and vend the said invention throughout 
the United States, etc. The material allégations of the bUl relate 
to an oral agreement entered into between the parties, in accordance 



KUETZ V; STRADS. 415 

with which the respondents, in considération of a one-half interest 
in the net profits of the business, were to pay the charges upon one 
automatic brake and safety fender already constructed, and also the 
money required to repair it; also to furnish ail moneys required for 
its trial, and to advertise the same, and, if the trial were a success, 
then to furnish sufficient money to start the business of manufactur- 
ing and vending said invention, and to manufacture 50 such brakes 
and safety fenders under the said patent of complainants, and to 
secure trial of the same in différent states, and on différent troUey 
Unes. It is further alleged that after this oral agreement respond- 
ents brought to complainants a paper purporting to be a mémoran- 
dum of this verbal agreement, and that the same was executed by 
complainants with the understanding that it embodied only what had 
been agreed to, and gave to the respondents only a half interest in 
the net profits of the business, for the considération already men- 
tioned. It is then alleged that the respondents entirely failed to 
carry ont the said verbal contract, and subsequently produced to the 
complainants' attorney a paper purporting to be a copy of an assign- 
ment by the complainants of one undivided half interest in said let- 
ters patent No. 551,210 to the said défendants, witnessed, and bear- 
ing date April 3, 1899. This paper the complainants aver is a fraud- 
ulent paper, but that, nevertheless, the défendants caused it to be 
recorded in the patent office of the United States at Washington. 
The prayers of the bill are for a decree for spécifie performance of 
the said oral contract, and also for a decree that said assignment 
be delivered up to the said complainants for cancellation. To thèse 
prayers is added one that the défendants, and ail persons claiming 
under them, or either of them, may be enjoined specially, and upon 
final hearing perpetually, from making any use of the alleged deed 
of assignment, or claiming any title to or interest in said letters 
patent, and from in any way vending or interfering with the com- 
plainants' absolute owership of said letters patent. This prayer for 
injunction, however, is incidental to the main relief, and suppléments 
the same. No infringement of the rights secured by letters patent 
to the complainant is alleged, and no injunction against apprehended 
infringement is asked for. No right or title under the patent laws 
is set up as a ground of recovery against the respondents. 

Cases are not infrequent where, upon the facts, it is somewhat 
difflcult to draw the jurisdictional Une that distinguishes between 
suits arising under the patent laws and those arising under a con- 
tract, of which, however, a patent right is the subject-matter; and 
this court bas had occasion in the récent case of Atherton Mach. Co. 
V. Atwood-Morrison Co., 102 Fed. 949, 43 C. C. A. 72, to examine 
the décisions of the suprême court of the United States touching this 
question, and consider the conclusions to be drawn therefrom. The 
case in hand, however, présents no difSculty, such as elicited judicial 
discussion in the cases referred to. It is perf ectly apparent that the 
case is one which arises entirely under the contract as set ont in 
the bill, and for the tort involved in the alleged fraudulent or forged 
assignment, and not in anywise under the patent laws or other laws 
of tbe United States. The citizenship of the parties not being di- 
verse, there was no jurisdiction in the circuit court to hear and de- 
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termine the case. It foUows that the learned judge of the court 
below was right in sustaining the demurrer and dismissing the, bill for 
want of jurisdiction. The judgment of the court below is afiirmed. 



I/YONS V. DEUOKHR et al, 

(Circuit Court of Appeals, Secoua Circuit. January 8, 1901.) 

No. 17. 

L Patents— SniTs for Infbingement— Statembkt m Spécification as to 
Peiob Akt. 

When a patentée has practically disclaimed otiier devlces by stating 
In his spécification that they existed before bis own was contrived, such 
other devlces may fairly be considered to be a part of the prlor art in a 
suit upon hls patent 

2. Samb— Invention— Détermination on Dbmiirker. 

Where it is claimed in the spécification of a patent that certain Improve- 
ments erribodied in the device shown are novel and of great utility, and 
they are not disclosed in the prlor art so far as the court can take judicial 
notice of it, the patentée should be given«.the opportunlty to show that hls 
device has been so recelved by the public as to Indlcate that it has the 
merlt claimed, and should not be declared vold on its face. 

8. Samb— Hat Boxes. 

The Lyons patent No. 573,789, for improvements In hat boxes and 
trunks, describes a device not so obvlously lacklng in Invention as to war- 
rant the court In declarlng the patent vold on its face. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the circuit court, Southern district of New 
York, dismissing ,bill in equlty. The suit was brought upon letters patent No. 
573,789, issued to complainant December 22, 1896, for improvements In hat 
boxes or trunks. Demurrer was interposed on the ground the "letters patent 
are vold for want of invention apparent on the face of the patent, in view of 
the common knowledge of people throughout the country, of which the court 
can take judicial notice." Demurrer was sustained, and bill dismlssed. 

J. Nota McGill, for appellant. 
Geo. J. Murray, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The bill makes profert of the letters 
patent, which are, of course, before the court for considération upon 
demurrer. The spécification recites that the invention contemplâtes 
certain new and useful improvements in hat boxes or trunlvs, and 
has spécial référence to the rests or supports for the hats or bonnets. 
After referring to the perishable character of ladies' hats or bonnets, 
and the necessity of securing them against movement, it proceeds: 

"It Is also well known that the rests or supports for hats or bonnets, as here- 
tofore constructed, are usually of fragile material, and not of suificient tenacity 
to allow of the use of an ordinary hat pin as the securing médium, and when 
tapes or the like are used for holding the hats in place the latter are liablo 
to be damaged or injured to a greater or less degree. The principal object of 
my invention Is to provide a box or trunk with a plurality of hat or bonnet 
supports, so arranged that several hats or bonnets may be easUy and conven- 
lently stored or packed withln the box or trunk in a manner that will Insure 
against damage or accident by reason of their becoming loose or Joltlng In 
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traveling. A further object Is to provide an Improved rest for a hat or bonnet 
havlng substantlally the sbape of the upper part of the huinan head, and to 
which a hat or bonnet may be secured at any point by the Insertion of an 
ordinary hat pin. The flrst object I accompllsh by provlding a box or trunk 
with a plurallty of resta or supports, oae extending Inwardly f rom eaeh of the 
sides and f rom the top and bottom of such box or trunk In such way that, with 
a hat or bonnet secured on eaeh and ail of thèse rests, the crowns or trim- 
mings of ail of them will be nested together in the center of the trunk, thus 
minimizlng space, and eaeh hat servlng to help retain the other in position. 
The second object I accomplish by forming eaeh rest or support of buckram in 
the shape of the fragment of a spheroid, so as to présent a smooth, convex, 
continuons surface, allowing of the insertion of an ordinary hat pin at any 
point • * * [After referring to the drawings, the spécification proceeds 
thus:] Eaeh support, B, is made of buckram shaped over a form. It is thus 
very light, and does not add appreciably to the weight of the box or trunk. I 
use buckram on account of its lightness and cheapness, the ease with which 
It can be shaped, and its stlfC yet elastic quality, whieh causes it to retain Its 
form. Buckram Is composed of two or more layers of tough linen or heavy 
fabric glued together. A pieee of this material is dampened, anotljer pièce 
of slmllar coarse glue-slzed fabric is placed upon it, then a pièce of material 
which is used for lining the trunk or other réceptacle. The three are glued 
together, and then the whole Is pressed Into shape with bot dies. The sup- 
port thus made Is then secured In position. Eaeh support bas a smooth un- 
broken convex surface especially well adapted to receive and hold a hat or 
bonnet. The penetrable nature of my buckram support, moreover, allows a 
common hat pin to be thrust through the bonnet and support at any point, 
securing them together in precisely the same manner as a bonnet Is se- 
cured to the hair of the wearer. When thus secured, no amount of shaking 
or tossing about of the box or trunk can loosen the hat or bonnet from Its 
support, and the shape of the support is such that it préserves the shape of 
the hat or bonnet perfectly. As above stated, eaeh support is made up of a 
séries of layers or thicknesses of fabric, the inner layers being of tough linen 
or heavy textile material glued together, ail of which and the outer covering 
(which also fonns the lining for the trunk) are penetrated by the insertion ol 
a securlng pin; the inner layers servlng, by reason of their tenacity and elas- 
ticity, to flrmly bind or hold the pin in place. In conséquence, when the pli/ 
is withdrawn, the inner layers of material, being of a springy or elastic nature, 
will close up the openings made by the pin, thus not weakening the stability oy 
the rest or support, no matter how often the pin may be Inserted at the same 
point, and Insurlng the holding of the pin in position. Of course, the confor- 
mation and slze of the support eau be varied to suit the taste of the purchaser 
or the style of the bonnet. I am aware that hat boxes hâve been provideù 
with cylindrlcal or frusto-conieal rings of pasteboard or paper or stifl: gauze, or 
gauze stiffened with wire, to support the hat or bonnet placed therein; but 
such supports are objectionable beeause they do not afford a flrm rounded 
support for the top of the bonnet, and therefore do not tend to préserve its 
shape. Moreover, they utterly fail to hold a hat pin securely, especially aftei 
the pin has been inserted into the support a number of times. Buckram being 
a textile material, it has an advantage over paper and pasteboard, beeause 
it is tough and durable. It will not tear, and is springy and elastic when it 
has the dome-llke form above specifled. Consequently, if crushed, It easily 
résumes its original form, which would not be the case with either paper or 
pasteboard or gauze. It is not spoiled by use for years, as the holes made by 
the piercing of a pin do not injure it as they do pasteboard or paper or gauze, 
rendering them useless in a very short time, on account of one pinhole running 
into the other. A jar, the joltin^ of a train, or rough handling In travèl 
wUl not cause the hole made by the piercing of a pin in buckram to become 
larger, and allow the pin to drop out, beeause the buckram is so fine, strong, 
flrm, and tenacious, by reason of the gummy substance it contains. Conse- 
quently, no matter how heavy a lady's hat may be, when attached with a pin 
or pins to the buckram rest there is no tear of Its becoming loose, or getting 
(letached, and in conséquence getting knocked against the sides of the hat 
!ioir, which would in ail probability be the case with either paper or paste- 
106 F.— 27 
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board or gauze. Buckram Is readily pierced with a p!n, but pasteboard la 
dlfacult to pierce, so much so tliat the fragile délicate materlals of a lady's 
bat would be easily destroyed in the effort. Paper and gauze, thougb easlly 
pierced by a pin, are as easily torn by the pin that pierces them. • * * 
The advantage of the shape, of my hat rest is that no other shape of rest 
could hold a lady's hat plnned to It as flrmly and securely, and no other shape 
of rest could préserve uninjured the iinderneath or pendent trlmmings of feath- 
ers, flowers, ribbons, and ornaments of the présent fashlon for a lady's hat as 
my form of rest. Thèse underneath décorations rest upon it as they would 
"when on a lady's head. Moreover, the smooth imbroken convex surface aiïords 
complète support to the bonnet at ail points, and permits the hat pin to be 
thrust in -wherever It is most désirable, even directly in the middle of the 
crown, The open-topped supports heretofore used do not sustain the crown 
of a hat or bonnet, and do not afford the same facilities for securing it which 
my support possesses. A support made of gauze stifCened with wire is entirely 
impracticable, not only beeause the gauze wlll not hold the hat pin, but becauise 
the wire wlll soon rust and dlscolor the hat, whlle any blow tends to bend the 
wire and destroy the shape of the support. Moreover, the wire frame ofEers 
hard Unes and projections, which tend to Injure a délicate bonnet. The great 
advantages" of my buckram support are its smooth unbroken convex surface, 
Its tenacious hold upon a hat pin, its practical indestruetiblllty, its great ten- 
dency to retaln its shape, even with hard usage, and Its freedom from anything 
which mlght injure the hat or bonnet. The advantages of providing the box 
or trunk with a plurality of rèsts or supports are apparent. In the flrst place, 
several hats can be conveniently packed for storage or shipment, and, the tops 
or crowns of ail the hats belng presented towards the center of the box or 
trunk, ail the top trimmlngs are brought together, and each hat or bonnet 
aids in preventing the others from moving, or in any way belng torn by strain 
on the holding pins." 

The claims are as follows: 

"(1) A hat box or trunk having a lining provided with a rest or support com- 
posed of an inner textile material of a springy or elastic nature, such as buck- 
ram, and an outer covering of a less résilient nature, as set forth. (2) A hat 
box or trunk having a lining provided with a rest or support composed of inner 
layers of textile material of a springy or elastic nature, such as buckram, and 
an outer covering of a less résilient nature, said covering and inner layers 
belng glued together and shaped into the desired form, substantially as set 
forth. (3) A hat box or trunk having a rest or support composed of Inner 
layers of textile material of a springy or elastic nature, such as buckram, and 
extendlng from a base, and an outer covering of a différent degree of elasticity 
glued to said rest or support, and forming the lining or covering for said base, 
as set forth. (4) The comblnation, with a réceptacle for head gear, of a hat or 
bonnet support extendlng from a base, with which it is made intégral, and com- 
posed of layers of springy or elastic fabric glued together, and an outer cov- 
ering of a différent degree of elasticity, also glued thereto, the latter forming 
the lining or covering for said base, substantially as set forth. (5) A hat box 
or trunk having a lining provided with a plurality of rests or supports, extend- 
lng inwardly from and intégral with said lining along the sldes, top, and bot- 
tom of such box or trunk, and an outer covering for said rests or supports, 
each of said rests or supports having an Inner portion of textile material of 
greater resillency than said covering, as set forth. (6) A hat box or trunk 
having its walls provided with a lining or covering bulged or shaped at one 
or more points to form a hat or bonnet support, each support having a séries 
of layers of springy or elastic material, such as buckram, glued together and 
oovered by said lining, which latter is of a différent degree of resiliency from 
that of said séries of layers, substantially as set forth." 

It is contended by appellant that the court below erred in disposing 
of the demurrer upon the assumption that the state of the art was 
as set forth in the spécifications; Fiber Company v. Grâce (G. G.) 
52 Fed. 124, being cited in support of such contention. That dé- 
cision, however, is opposed to the great weight of authority. Fou- 
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gères v. Murbarger (C. G.) 44 Fed. 292; Studebaker Bros. Mfg. Co. 
V. Illinois Iron & Boit Co. (G. 0.) 42 Fed. 52; Button-Fastener Co. 
V. Schlochtmeyer (C. G.) 69 Fed. 592, same on appeal, 18 G. C. A. 674, 
72 Fed. 520. When a patentée bas practically disclaimed otber de- 
vices by stating in bis spécifications tbat tbey existed before bis own 
was contrived, such otber devices may f airly be considered to be part 
of tbe prior art wben be brings suit upon tbe patent issued to bim 
upon tbe représentations made in sucb spécifications: 

A careful study of tbe great mass of words witb wbicb tbe drafts- 
man of tbe patent seems to bave sougbt to magnify tbe invention 
sbows bovi^ extremely sligbt is tbe improvement upon wbicb com- 
plainant relies, and, if tbe only question bere presented were tbe 
substitution of buckram for paper or wire gauze as tbe material for 
a bat support, we would be strongly inclined to sustain tbe circuit 
court in its conclusion tbat, in view of tbe décisions in Baldwin v. 
Scbultz, 9 Blatcbf. 494, Fed. Cas. No. 804, and Same v. Bernard, 9 
Blatcbf. 509, Fed. Cas. No. 797, it must be taken as a matter of 
conunon knowledge tbat bonnet frames could be securely and witbout 
injury fastened by a bat pin tbrust througb a buckram frame, and 
tberefore tbe use of tbe same material for a bonnet support not 
patentably novel. 

Tbere are, bowever, two otber alleged improvements. Tbe only 
form of bat support known to tbe prior art, as disclosed by. tbe spéci- 
fications, was a cylindrical or frusto-conical ring of pasteboard or 
paper or gauze, stiffened witb wire or otberwise. Tbe patentée sub- 
stituted a dome-sbaped support, wbicb will more completely contact 
witb tbe interior of tbe bat. So far as tbe spécifications disclose, 
tbere was, prior to tbe patentee's, no bat box containing a plurality 
of supports, so arranged tbat, wben closed, tbe bat on each support 
would tend to keep tbe otbers in place. We are not prepared to 
bold, witbout proof, tbat it is matter of common knowledge tbat 
boxes containing sucb plurality of supports were well known. As- 
suming tbat tbe patentée was tbe first to make bat supports witb 
a domed top and to arrange several of tbem in a single box, bis im- 
provement is nevertbeless a very narrow one. Still, as we beld in 
Béer v. Walbridge, 40 G. C. A. 496, 100 Fed. 465, be sbould bave 
opportunity to sbow, if be can, sucb a réception by tbe public as 
would indicate tbat bis improvement met a long-feit want, and tbus 
possibly sustain tbe inference tbat be discovered wbat otbers skilled 
in tbe art bad sougbt for and failed to flnd. 

Tbe decree is reversed, and demurrer overruled, witb costs of tbis 
appeal. Leave to answer upon payment of costs to date in circuit 
court. 
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(Circuit Court of Appeals, Fourth Circuit. February 7, 1901.) 

No. 384, 

Salvage— RESC0E OT" Gbounded Schooner— Amount op Award. 

A scliooner worth, witti her cargo, $8,000, grounded on the stioals in- 
side ttie moutli of Cape Fear river. She was in imminent danger of being 
lost, with her cargo, by tbe action of tbe wlnd and breaJiers. Sbe had 
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holsted a distress signal, and was about to be abandoned by her crew, 
when she was rescued, and towed safely into port, by libelant's passenger 
steamer, which was worth about $16,000, and manned by a crew of seven, 
and wlileh left her wharf, and went to the assistance of the schooner, 
there being no other vessel near enough to give assistance. The salvage 
service occupied an hour, and was promptly and.efficlently rendered. The 
steamer passed through the brealcers, but was at no time in great péril, 
nor were the lives of those on board either vessel in great danger. Held, 
that an award of $2,000 was excessive, and should be reduced to $l,OOO.i 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at Wilmington, in Admiralty. 

Thomas Evans, for appellants. 

George Eountree, for appellees. 

Before GOPF and SIMONTON, Circuit Judges. 

GOFF, Circuit Judge. This is an appeal from a decree rendered 
by the district court of the United States for the Eastern district 
of North Carolina for salvage services in favor of John W. Harper, 
owner and master of the steamboat Wilmington, against the schooner 
Penobscott, 103 Fed. 205. On the morning of February 3, 1900, 
the Penobscott, laden with sawed pine lumber, bound from Jack- 
sonville, Fia., to the port of New York, seeking the port of Wilming- 
ton, N. C, for repairs, ran aground on the sand shoals after crossing 
the Cape Fear bar. She was head on the shoals, pounding heavily, 
leaking some, was among the breakers, the tide rising, moderate 
breeze blowing, and the eurrent was driving her further on the 
shoals. Her distress signal was flying from the rigging, her life boat 
was lowered, and the baggage of her crew was partly on deck and 
in the small boat. The steamboat Wilmington was at the wharf 
at Ft. Caswell, between two and three miles from the schooner, 
when the latter went aground. Observing the condition of the 
schooner, the Wilmington went to her assistance. The latter was a 
passenger steamer of 200 horse power, with 7 feet draft, and a crew 
of 7, and was at that time, on a fair estimate, worth about |16,000. 
It was near 8 o'clock a. m. when the steamboat reached the schooner, 
and within an hour thereafter the latter had been pulled off the 
shoals, and was being towed into port. The Wilmington, in going 
to and returning with the schooner, passed through the breakers, the 
waves going over her sides and into the engine room. About the 
time the Wilmington reached the schooner, a portion of the life- 
saving crew stationed near by, using two surf boats, came to and 
boarded the schooner, rendering such assistance as they could. The 
wind and the tide were in the same gênerai direction. No other 
vessel was in sight, except a United States steamer, a sand sucker 
then working on the bar, but not in speaking distance. This steamer 
drew 14 feet, and could not reach the schooner, whose bow was in 
about 9 feet of water. There was no contract, and the parties failed 
to agrée as to the compensation the Wilmington was entitled to on 
account of the services rendered by her. The schooner, her tackle 
and cargo, were worth at least |8,000. The case came on regularly 

iSalvage awards in fédéral courts, see note to ïhe Lamington, 30 C. C. A. 
280„ 
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to be heard, the dépositions of some witnesses were read and otiiers 
were examined in open court, when a decree was passed in favor 
of the libelant for $2,000 as salvage compensation, to be paid by the 
Penobscott and her cargo, as aiso the costs. From said decree the 
appeal we are now considering was sued ont. Subséquent to the aJ- 
lowance of the appeal, the appellant obtained leave uuder tlie ruies, 
and tooli additional testimony, which bas been considered bj this 
court. 

ïhe appellant insista that the allowance for salvage made by the 
district court is excessive, and we are now to détermine if the same 
can be justifled by the rules applicable to cases of the character now 
under considération. We are of opinion that the services rendered 
by the Wilmington were meritorious, and that a fair and just com- 
pensation should be allowed for the same. ïhe Wilmington promptly 
responded to the signal of distress, and willingly rendered the neces- 
sary assistance to the disabled schooner, and her conduct, under the 
circumstances, was most commendable. The steamboat was quickly 
moved to the sand shoals near the mouth of the Cape Fear river, 
where the schooner was aground, and during the time she was en- 
gaged in the salving work she was properly and skillfully handled. 
But we do not flnd that there was any great risk to the property used 
by the salvors, nor to the lives of those engaged in the work. The 
schooner was, doubtless, in great danger at the time the Wilming- 
ton reached her, and the cargo would probably hâve been lost, or 
greatly damaged, but for the timely assistance rendered by the latter. 
We do not deem it necessary to discuss the many cases cited by 
counsel relating to the question of salvage, for the law applicable 
thereto bas been so repeatedly announced and illustra ted by the su- 
prême court, as well as by this court, that it will not now be profita- 
ble to either quote it or to apply the cases mentioned in the disposi- 
tion of this appeal. There is some conflict in the testimony, but it 
is quite évident that, while there was danger to the schooner and 
her cargo, there was no real péril, either to the property of the sal- 
vors or to the lives of any of those employed upon either vessel. It 
should be kept in mind that the schooner was not exposed to the 
dangers of those portions of the North Carolina coast so dreaded by 
the most experienced seamen, to which counsel alluded in argu- 
ment, but that she was in fact on the shoals within and near the 
mouth of the Cape Fear river. At the time the Wilmington went to 
the aid of thç Penobscott the wind was not over 16 miles an hour, 
and at no time after the grounding of the schooner and before she 
was pulled from the shoals by the Wilmington was there a heavy 
and dangerous sea. Still the work was courageous and commenda- 
ble, and is entitled to and will hâve the favorable considération of the 
court in flnding the proper award for salvage. When we look at 
the danger to life and property, to which we hâve alréady referred, 
and when we recall that the value of the property saved did not ex- 
ceed |8,000, and that the time the Wilmington was engaged in the 
work of rescue was about an hour, we are impelled to the conclusion 
that an allowance of |1,000 for salvage is, under ail the circiunstan- 
ces of this case, just to the salvors and fair to the schooner so res- 
cued. The decree appealed from will, therefore, be modified as in- 
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dicated, and this case is remanded to thé district court of the United 
States for the Eastern district of Nortli Carolina, with instructions 
to proceed further therein in accordance witli this opinion. 



THE CARKIB L. TYLER. 
(Circuit Court of Appeals, Fourth Circuit. February 7, 1901.) 

No. 885. 

PlIiOTS— TENDBK of SbRTICBS — RjGHT TO COMPENSATION — BABGK IN TOW. 

The fact that a vessel Is without motive power of her own, and is in 
tow of a tug having on board a llcensed pilot, does not relieve her from 
the duty of taking a pilot, where ail vessels of her tonnage and draught 
are required by a state statute to hâve a licensed pilot; and under Code 
N. C. §§ 3496, 3502, 3505, whlch require ail vessels over a certain tonnage, 
vi^hose master or flrst mate Is not a licensed pilot, to take a pilot In cross- 
ing the bar at the mouth of the Cape Fear river, and authorize the recovery 
of pilotage by any licensed pilot whose services are offered and refused, a 
barge of the requisite tonnage is liable for such pilotage although she is 
without propelling power, and in tow of a tug, whose master is a licensed 
pilot. 

Appeal from the District Court of the United States for the East- 
ern District of North Carolina, at Wilmington, in Admiralty. 

"The barge Carrie L. Tyler bas been employed in carrying phosphate roclî 
from the port of Charleston, S. C, to the port of Wilmington, N. C. Her ton- 
nage is 565 tons gross, 503 tons net. She is enrolled at Charleston. She 
draws 18 fpet. This barge carries two low masts, with a spread of sails 
used to steady her at sea, but entlrely incapable of propelling her; and, 
in fact, she is without any propelling power whatever. When she was towed 
towards the mouth of Cape Fear river, she was taken In tow by the tug 
Alexander Jones, a regular coastwise steam tug. The master of this tug 
and her flrst mate are both duly licensed as branch pilots for the Cape 
Fear river and bar. The libelant is a duly-licensed pilot of the Cape Fear 
river and bar. On three separate occasions while on his cruise he saw the 
Carrie L. Tyler proceeding towards and crossing the bar of the Cape Fear 
river, and on each occasion proffered his services as pilot to her. On 
each occasion his proŒer was refused. He thereupon filed his libel in rem 
against the said barge, demanding the fee to which he would hâve been enti- 
tled had he piloted the barge. Under the law of North Carolina the pilot fées 
for ail vessels drawing 18 feet is $143, except coastwise vessels. Thèse are 
entitled to a discount of 25 per cent., leaving $107.25. For the three occasions 
he demands $321.75. The answer dénies ail liability to libelant on the facts 
stated. The district court disallowed the claim, and dismissed the libel. 103 
Fed. 326. 

The statutes of North Carolina under which libelant claims are as foUows: 

"Sec. 3496. When the Master of Vessel Need not Take Pilot. 1858-'9, c. 23, 
g 8. No master of a vessel shall be required to take or keep a pilot on board 
or pay for pilotage in the river or over bars, who is or has been a full branch 
pilot, or employs a full branch pilot as flrst mate of his vessel." 

"Sec. 3499. Rights of Pilots as to Main and New Inlet Bars of Cape Fear. 
K. C, c. 85, § 11; 1797, c. 486, § 1. The pilots having branches to pilot over 
the Main bar, or New Inlet bar, of Cape Fear river, shall tie entitled to pilot 
and navigate vessels into port over either bar; and the pilot who shall bring 
a vessel into port over either bar shall be entitled, exclusively, to navigate 
the same vessel out of port over either bar; provided, when any vessel shall be 
ready to go out of port, and such pilot does not attend to navigate the same, 
the captain or master may employ any other pilot for that purpose, such other 
pilot being a branch or commissioned pilot for the bar over which the vessel 
iB to be navlgated out; and every pilot who shall navigate a vessel out of 
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port contrary to this section shall for every such oflence forfelt and pay forty 
dollars to the pilot or pilots, who, by this charter, would hâve been entitled 
to navigate sald vessel out of port." 

"Sec. 3502. Pilots Kefused, Entitled to Full Pilotage. B. C, c. 85, § 14; 
1784, c. 207, § 8. When any master o£ a vessel, not havlng a pilot on board, 
coming over the bar Into the Cape Fear river; or being in the river and going 
out of either of the Inlets, shall refuse a pilot across the bar, then each pilot 
so refused shall be entitled to the same pilotage as if he had been actually 
employed to pilot, and had piloted such vessel." 

"Sec. 3503. One-Third Fées to be Paid to Pilots In Certain Cases. K. C, c. 
85, § 15; 1786, c. 262, § 6. When any vessel shall corne over the bar before 
a pilot boards her, she shall pay only one-third fées for coming in, unless when 
it may happen the weather is so bad that no person can board a vessel, in 
which case, if he shall hall her without the bar, he shall be entitled to full 
fées." 

"Sec. 3505. Pilot Entitled to Pull Pay though Refused, When. K. C, e. 85, 
§ 17; 1813, c. 866; 1823, c. 1222, f§ 1, 2; 1831, c. 65; 1840, c. 48; 1856-57, c. 1. 
When a master of a vessel shaJl refuse a pilot either up or down the Cape Fear 
river, then each pilot so refused shall be entitled to the full pilotage in the 
same manner as he vi^ould hâve been had he been actually employed for the 
purpose of piloting such vessel. But any vessel under sixty tons burden shall 
not be compelled to take a pilot while crossing the bar, or pay pilotage, except 
where signais are made for a pilot; and no vessel coming In at either of the 
said inlets with a view to the more convenient prosecution of her voyage, or 
to make a barbor, shall be subject to the payment of pilotage." 

Thomas Evans, for appellant. 
George Eountree, for appelles. 

Before GOFF and SIMONTON, Circuit Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). Ko 
objection bas been or can be made to tbe jurisdiction of the court 
below. Hobart v. Drogan, 10 Pet. 120, 9 L. Ed. 363. Nor can any 
objection be made to the provision of the law giving a pilot the same 
fées for services tendered and refused as he wonld hâve earned if 
the services had been accepted and performed. Cooley v. Board, 12 
How. 299, 13 L. Ed. 996. The sole question in the case is this: 
Was this barge, being whoUy without motive power of any kind, 
bound by law to accept the services of a pilot while she was in tow 
of a steam tug, whose master was a licensed pilot of the bar and 
river over which she was navigating? The point is a narrow one. 
It is a municipal régulation of the state of North Carolina, recog- 
nized and made of force under the législation of congress. Cooley 
V. Board, supra. No décision of any court in that state has been 
quoted, and none can be found, bearing on this question. It cornes 
up for the ârst time for adjudication. The class of pilots has existed 
from the earliest times, and laws hâve been enacted in every nation 
engaged in commerce regulating and protecting them. The purpose 
of thèse laws is to insure at ail times a due supply of men well quali- 
fied by skill, knowledge, and expérience to protect vessels entering 
into ports and harbors from the dangers of navigation. They are 
engaged in a perilous calling, and must be ready to brave the périls 
of their vocation. To encourage such men, and to secure permanence 
in their ranks, every nation engaged in commerce, and ail the states 
in the Union having harbors, hâve enacted laws making it compulsory 
upon ail vessels entering their ports, except those of very small ton- 
nage, to employ a duly-licensed pilot for the purpose of piloting them. 
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The propriety and legalîty of thèse régulations by the states hâve 
been sanctioned by the suprême court of the United States. Steam- 
ship Co, T. Joliffe, 2 Wall. 450, 17 L. Ed. 805; Wilson v. McNamee, 
102 U. S. 572, 26 L. Ed. 234. And thèse cases also sustain the régu- 
lation that if a pilot offer his services, and they be refused, he is en- 
titled to be paid the pilotage, unless some other pilot be tirst en- 
gagea. Mr. Justice Ourtis, in Cooley v. Board, 12 How. 312, 13 
L. Ed. 1002, speaking on this subject, says: 

'We think this partlcular régulation concerning lialf -pilotage fées is an appro- 
priate part of a gênerai System of régulations of this subject. Testing it by 
the practlce of commercial states and countries legislating on this subject, we 
find it bas usually been d^emed necessary to make similar provisions. Numer- 
ous laws of this klnd are cited in the leained argument of the counsel for the 
défendant la error; and their fitness, as part of a System of pilotage, in many 
places, may be inferred from their existence in so many différent states and 
countries. Like other laws, they are framed to meet the most usual cases. 
'Quse frequentlus accidunt.' They rest upon the propriety of securing lives 
and property exposed to the périls of a dangerous navigation by taking on 
board a person peculiarly skilled to encounter or avoid them; upon the policy 
of discouraging the commanders of vessels from refusing to reeeive such per- 
sons on board at the proper times and places; and upon the expediency, and 
even intrinsic justice, of not sufferlng those who hâve incurred labor, and 
expense, and danger, to place themselves in a position to render Important 
service generally necessary, to go unrewarded, because the master of a partlc- 
ular vessel either rashly refuses their proffered assistance, or, contrary to the 
gênerai expérience, d»es not need it. There are many cases In whieh ah offer 
to perform, accompanied by présent ability to perform, is deemed by law 
équivalent to performance. The laws of commercial states and countries 
hâve made an offer of pilotage service one of those cases; and we eannot pro- 
nounce a law which does this to be so far removed from the usual and flt 
scope of laws for the régulation of pilots and pilotage as to be deemed, for 
this cause, a covert attempt to leglslate upon another subject under the appear- 
ance of legislating on this one," 

This compulsion exists on the masters of ail vessels, notwithstand- 
ing that they themselves, by fréquent visits to the port, may possess 
sulficient knowledge to cross the bar and navigate the rivers in safety. 
In every case the langnage is gênerai, — "every ship or vessel." The 
!North Carolina statute says: 

"When any master of a vessel, not having a pilot on board, eoming over the 
bar of Cape Fear river or being in the river and going out either of the inlets, 
shall refuse a pilot across the bar, then each pilot so refused shall be entitled 
to the same pilotage as if he had been actually employed to pilot and had 
plloted such vessel." 

An examination of the régulations will disclose that the rates of 
pilotage are fixed by the draught of the vessel, and upon ail vessels 
alike, — steam or sail vessels. The appellee claims that the barge 
in the case at bar was exempt from this régulation of the statute 
for two reasons: First, because she had no motive power in her- 
self, and therefore could not be navigated by a pilot ; second, because 
the tug already had on board of her a duly-licensed pilot of the bar 
and river of the Cape Fear. It is true that the barge had no motive 
power in herself, but she supplied motive power when she engagea 
the services of the tug. She then began to be navigated, and by her 
great draught of 18 feet she encountered the dangers of the shoals 
and narrows of the bar and river. A vessel with ail her sails furled 
has no power of locomotion, and in tow of a tug is absolutely dépend- 
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ent upon it; yet in no instance in any port îs a vessel in this con- 
dition exempted from taking a pilot simply because she is in tow 
of a tug. A tug is engaged in the service of towage. This is lier 
contract, and that is ail for which she can be held responsible. "The 
parties to this contract contemplate risk in the performance of it, — the 
risk of winds and waves, and of obstacles, floating or flxed, that lie 
about or in her path." Machlachan, Mereh. Shipp. p. 286. But the 
pilot contracta to navigate the vessel safely through the narrow 
channels of the bar and river; a danger not seen, and only known 
by long observation and expérience. So distinct are the duties of 
the tow and of the pilot that Dr. Lushington always held that the 
tug was subservient to and must obey the pilot on the vessel in tow. 
The Energy, L. K. 3 Adm. & Ecc. 52, But the appellee eontends 
that, as the tug had on board, in her master, a regularly licensed 
pilot, no pilot was needed for the vessel. But the law is imperative. 
A vessel must hâve a pilot, whether she needs one or not; and this 
to secure compensation to the privileged class of pilots. As has 
been said, very many ship masters, by fréquent visits to ports, learn 
and know the channels. But this does not exempt them from em- 
ploying a pilot. Gerrish v. Johnson, 46 N. C. 335. Again, the tug 
master was présent, managing his tug, not as a pilot, not performing 
his duty as a pilot, and incurring liability as such, not charging or 
receiving compensation as a pilot, but engaged simply in the per- 
formance of his duty as tow master, and in fulfilling that, a wholly 
distinct, contract. The congress of the United States has passed an 
act which exempts coastwise seagoing steam vessels from compul- 
sory pilotage if they be under the control and direction of a pilot 
licensed by the United States inspectors of steamboats. Rev. St. U. 
S. § 4444. But this section in its terms is confined to coastwise sea- 
going steam vessels, and under the rule, "Expressio unius exclusio 
alterius," no other class of vessels cornes within this act. See 
Spraigue v. Thompson, 118 U. S. 95, 6 Sup. Ct. 988, 30 L. Ed. 115. 
The évidence does not disclose whether the barge was towed by a 
line, or whether the tug was alongside of her. If the former mode of 
towing was used, it was necessary that the barge should hâve at 
her helm an experienced navigator, not only to enable her to foUow 
the gênerai direction of the tug, but also cognizant of the dangers 
of the channel, so as to keep clear of them. If the tug were along- 
side, her helmsman must exercise the same care and be possessed 
of the same knowledge. It is said, however, that the tug and tow 
are, in contemplation of law, one vessel, and that one under steam, 
thus giving to the combination the character of the tug. So they 
are for some purposes. They are governed by the international rules 
applicable to vessels approaching each other, and must observe the 
régulations applicable to steam vessels. The Civilta and The Rest- 
less, 103 V. S. 699, 26 L. Ed. 599. But they are so far distinct from 
each other that, if a collision takes place, the tug can be held liable 
to the exonération of the tow. The James Gray v. The John Fraser, 
21 How. 184, 16 L. Ed. 106. The nibric of that case is this: Al- 
though the tow was the res or thing which struck the brig and did 
the damage, that does not make her liable for the injury, unless the 
collision was occasioned by her fault. In the récent case of The Min- 
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nie, 40 0. 0. A. 312, 100 Fed. 12S, we held the tug responsible for 
a collision, exonerating the tow. It seems, therefore, that a tug and 
her tow are not one vessel, except under certain peculiar circum- 
stances, such as approaching a vessel whose movements are not con- 
troUed by steam. The leained counsel for the appellee quotes and 
relies upon The Glaramara (D. C.) 10 Fed. 678. Bnt that case dé- 
pends upon the local law of Oregon. He aiso quotes Judge Lowell, 
in Flanders v. Tripp, Fed. Cas. No. 4,854. But in that case the ves- 
sel had encountered stress of weather, which had disabled her en- 
tirely. The master, leaving her in charge of the mate, had gone for 
assistance. Meanwhile a pilot boarded her for the purposes of sal- 
vage. The judge ruled that he could not, under thèse circumstances, 
compel her to accept his services, nor to pay him because of his tender 
of them. The language of Mr. Justice Grier, in Smith v. The Créole, 
Fed. Cas. No. 13,033, is not inappropriate to this case: 

"As a gênerai rule, masters of vessels are not expected to be, and cannot be, 
acquainted wlth the rocks and shoals on every coast, nor able to conduct a 
vessel safely into every port. Nor can the absent owners, or their agent, the 
master, be supposed capable of judging of the capacity of persons ofCering to 
serve as pilots. They need a servant, but are not in a situation to test or 
.ITidge of his qualifications, and bave not, therefore, the Information necessary 
to a choice. The pilot laws liindly interfère, and do that for the owners vf hich 
they could not do for themselves. It sélects persons of sliill and expérience, 
and requlres them to give bonds for the faithful performance of their duty; 
and if it should so happen tn some particular cases that owners may not 
need the services of such pilot selected by law, it is but just that they should 
contribute to the support of a System instituted for their beneflt." 

We are of the opinion that the barge cornes within the letter of 
the law, and that the court below should hâve found for the libelant. 
Let the case be remanded to the district court for such further pro- 
ceedings as may be necessary. The decree of the district court is re- 
versed, and the cause remanded to that court. 
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(Circuit Court of Appeals, Fourth Circuit. February 7, 1901.) 

No. 386. 

Pilots — Pbnaltt for Acting withotjt Licbnsk— Suit to Becovkh. 

A suit based upon Code N. C. § 3519, which provides that, "if any per- 
son shall présume to act as pilot, who Is not qualifled and licensed in the 
manner herein prescrlbed, he shall forfeit and pay for the use of the com- 
missioners forty dollars for every attempt at piloting," is one for the 
recovery of a statutory penalty, which, by the terms of the statute, is 
imposed upon the individual. The statute créâtes no lien upon the vessel, 
nor does any arise under the maritime law, and a libel in rem for the 
recovery of such penalty cannot be maintained. 

Appeal from the District Court of the United States for the East- 
ern District of North Carolina, at Wilmington. 

This case comes up on appeal from the district court of the United States 
for the Eastem district of North Carolina sitting in admiralty. 103 Fed. 327. 
The libel Is filed by the board of commissioners of navigation against the barge 
Carrie L. Tyler, ajid Is a proceeding in rem. The gravamen of the libel is as 
tollows: That during the year 1899, at three différent tlmes, viz. April 12th, 
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July 14th, and September llth, her master, Mart Jones, on board, and în com- 
mand, refused pilotage service at or near the mouth of the river, and passed 
over the Cape Fear bar, and up the river to and beyond Wilmington, with 
full cargoes of phosphate rocls on board the said barge, and after discharge 
of the said cargoes the said barge passed down the river and over the bar 
again; that in freighting the three cargoes the said barge passed over the 
bars three times inward, three times outward, three times upward, three times 
downward, making three inward and three outvrard voyages, or a total of six 
voyages; that during ail of that time she was in seaworthy condition, and 
without a pilot on board; that according to the Code of North Carolina (chap- 
ter 46, § 3519) the libelant Is entitled to and has demanded of the claimant. 
both the agents and the owners of the said barge, $40 for each time she passed 
in and up, and each time she passed down and ont, — that is to say, six times, 
— eqnal to $240; that the same has not been paid, and ail of it is overdue. 
The claimant excepts to the libel upon the ground that its allégations do not 
disclose any admiralty or maritime claim or lien upon said vessel whereupon 
an attachment shall be founded. The libel is based upon the provisions of the 
Code of North Carolina, as follows: "Sec. 3519. Penalty for acting as pilot 
without license. If any person shall présume to act as pilot who is not quali- 
fied and licensed in the manner herein preseribed, he shall forfait and pay for 
the use of the commissioners forty dollars for every attempt at piloting. Pro- 
vided, that should there be no pilot in attendance, any person may conduct 
into port any vessel in danger from stress of weather or in a leaky condi- 
tion." The district court sustained the exception, and dlsmissed the libel. 
The case is hère on assignments of error. 

Thomas Evans, for appellant. 
George Eountree, for appellee. 

Before GOFF and SIMONTON, Circuit Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). The 
libel is against the barge in rem, yet the language of the statute im- 
poses a penalty upon a person; and that penalty would be incurred 
by any one presuming to act as pilot without a license, whether he 
be connected with the barge or be a stranger to her. Nor does the 
statute create a lien for this misconduct of the person assuming to 
act as pilot. This is clearly a pénal statute, and must be construed 
strictly. U. S. v. Reese, 92 U. S. 214, 23 L. Ed. 563. In an action 
to recover a statutory penalty, a défendant cannot be subjected to 
the penalty unless the words of the statute plainly impose it. Tif- 
fany v. Bank, 18 Wall. 409, 21 L. Ed. 862. The court, therefore, will 
not import into the statute language creating a lien on the vessel. 
Nor does a lien arise in this matter under maritime law. It is not 
a breach of a maritime contract. This term is limited to contracts, 
claims, and services purely maritime, and touching rights and duties 
appertaining to commerce and navigation. Ferry Co. v. Beers, 20 
How. 393, 15 L. Ed. 961. But there is no élément of a contract 
hère. Nor ean it be classed among maritime torts. It cannot be 
called a tort. The recovery sought is for a penalty under a statute. 
Chitty classes actions of this kind as in the class of contracts, debt 
on statute. 1 Chit. PI. No. 112. A libel in rem cannot be sustained 
except upon a maritime contract or a maritime tort. But, in any 
event, this is no case for a proceeding in rem. In The Corsair, 145 
U. S. 347, 12 Sup. et. 949, 36 L. Ed. 727, Mr. Justice Brown says: 

"A maritime lien is said by writers upon maritime law to be the foundation 
of every proceeding in rem in the admiralty. In mueh of the larger class of 
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cases the lien Is glven by the gênerai admiralty law, but In other Instances — 
Buch, for example, as Insurance, pilotage, wharfage, and materials furnlshed 
In the home port of the vessel — the lien is given, if at ail, by the local law. 
As we are to look, tben, to the local law In this instance for the right to talie 
cognizance of this class of cases, we are bound to inquire if the local law gives 
a lien upon the ofCending thing. If It merely gives a right of action of a 
maritime nature, the district court may administer the law by proceedings in 
personam, as was done with a clalm for half-pilotage dues under the law of 
New York in the case of Ex parte McNiel, 13 Wall. 236, 20 L. Ed. C2-t, but, 
unless a lien be giren by the local law, there is no lien to enforee by proceed- 
ings in rem in the court of admiralty." 

The proceeding in this case is for a statutory penalty, which, by 
the terms of the statute, is imposed upon the individual. It is in 
rem. No lien is created in the statute. None arises under maritime 
law. The libel cannot be maintained. The court below dismissed 
the libel. Ita decree is affirmed. 



JACOBSEN et al. V. DALLES, P. & A. NAV. (X). 

(District Court, D. Oregon. January S, 1901.) 

No. 4,432. 

1. Coi/iiisiON— Credibilitt op Witnbsses. 

The fact that the testimony of witnesses to a collision was manifestly 
Incorrect as to certain matters of estimate or judgment, such as the dis- 
tance between the vessels at a particular time, the length of time during 
which one of them kept a certain course, or the distance traversed on sueh 
course, does not impeach their veracity, and Is not sufflcient to discrédit 
their testimony as to other facts which were obvious, and about which 
they could not be mistaken. 

2. Samb — Effect of Misstatement in Pleadinq. 

A statement in the answer of a steamer to a libel for collision with a 
sailboat that the boat changea her course when "some one hundred feet" 
off the steamer's bow, is not of such an absolute fact as to preclude the 
steamer from showing that in fact the sailboat changea her course, and 
attempted to cross ahead of the steamer, and that the collision was due 
to such fact, although, if the vessels had been in the positions and at the 
distance stated when the change was made, collision would hâve been im- 
possible, having regard to the relative speed of the two vessels as shown 
by the évidence. 

& Samb— Steamer and Sailboat. 

The évidence showed that libelant was In a small sailboat, sailing in 
the same direction as the steamer. The évidence of libelant was that he 
continued his course until struck and sunk by the overtaking vessel. A 
passenger with hlm testifled practically to the same fact, though his tes- 
timony was impeached by évidence of contradlctory déclarations. Tes- 
timony of persons on board the steamer was ail to the efCect that, just 
bef ore they overtook the sailboat, libelant changea the course of the 
same so as to go directly in front of the vessel. There was évidence that 
libelant was intoxicated at the time of the collision. Testimony for the 
défendant was in no way discredited, except by the contradlctory testi- 
mony of libelant. Held that, it being very clear from the évidence that 
the fault of the steamer, if any there was, was slight compared with that 
of the libelant, a decree should be rendered In favor of the défendant. 

4, Samb— Division of Damages. 

The nile in admiralty does not admit of the apportionment of damages 
for collision to correspond with the respective degrees of négligence of 
the two vessels, but, If divided, it must be equally, and, where the fault 
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rests chlefly wlth the vessel of libelant, he wlll not be entitled to recover 
because there may bave been slight négligence on the part of the other 
vessel. 

In Admiralty. Suit for collision. 

T. J. Geisler and Geo. W. Hazen, for libelants. 
F. P. Mays, for défendant. 

BELLINGEE, District Jûdge. The material testimony in the case 
is brief. Jacobsen, in his own behalf, gives the following account of 
the accident: He says, after leaving Mosier Beach, on the Oregon 
side, "I tacked over, and I was standing over on the Washington 
side; and my boy says, 'There is a steamer coming.' I says, 'We 
go over on the Washington side.' That is vrhat I told the boy. I 
says: 'She can either go behind us or in front of us. If she want 
to go in front of us, maybe she will blow the whistle. I don't think 
there is any danger. We will keep our course, and go right over 
the river. She can go right behind us.' " He continues : "So I saw 
the boat coming to us right up the river, right just against us ail 
the time in looking at the boat, holding the tiller in one hand and 
the sheet in one hand, and pulled the tiller and sheet, and pulled it 
up and down. And I saw them coming about 100 feet or so down 
below me. I saw them coming so close to me. I saw there was 
no show to get ont. So I took my hat, and threw three times to 
him, and I hallooed to go behind me. Just when I took the hat, 
and turned to look at the steamboat, and there wasn't a soûl to 
be seen on that boat. The doors was closed. As soon as I done 
that, I saw she corne so quick on me, I told this boy and the other 
gentleman to jump. But, coming up, it hit me right alongside of 
the centerboard, right square in the middle, and capsized me right 
over." Jacobsen testifles that he did not change his course prier 
to the collision. Forde, who was with Jacobsen in the boat, testifles 
substantially to the same effect. Jack Coover was in a sailboat, 
one-half mile distant, and saw the accident. He corroborâtes Jacob- 
sen as to the course of the two boats. He testifles that the steam- 
boat came "and turned for Jacobsen; turned right towards him. Q. 
Turned to the left, towards the Washington shore? A. Yes." This 
is ail the testimony there is on the libelants' behalf as to the course 
of the two boats up to the time of the collision. Nelson, who was 
at the wheel of the steamer when the accident occurred, testifles 
that he flrst saw the sailboat on Mosier Beach; that from there 
she started down and across the river, tacking down; that, if the 
sailboat had kept its course, it would hâve passed behind the steamer, 
but that, when about 500 or 600 feet distant, she changed her 
course, and ran pretty much upstream, — the same direction the 
steamer was going, — but a little towards the Washington shore; and 
when about 100 or 150 feet distant the sailboat again changed its 
course across the steamer's bow, whereupon Nelson ported the steam- 
er's wheel, and stopped and backed her. Nelson further says that 
when the sailboat turned upstream she ran about 75 feet before 
she turned across the steamer's bow. This distance is approximated 
by the witness on cross-examination. "Q. Then, how many feet did 
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he run in that course before he changed, as you said? A. Well, I 
could net just say how many feet it would be. Q. About how many? 
A. Well, just a short distance. Q. About flfty feet? A. Well, it 
may be a little more than that. Q. 75, probably? A. Yes, some- 
wheres there." Norwood, who was assistant engineer on the steam- 
er, testifles that when he first saw the sailboat she was 100 or 150 
feet to starboard of the steamer, and about 150 yards ahead, headed 
on about the same course the steamer was on; that he remarked to 
one of the cabin boys, "There is a race;" that this course was con- 
tinued something like three or four minutes; and, when the steamer 
had got within 150 or 200 feet of the boat, the latter changed her 
course ail of a sudden to cross the steamer's bow. J. E. Scott, who 
was at the time in the employment of the steamboat company, but 
is now dining-car commissary on the Southern Pacific Railroad, tes- 
tifles that he was standing with Norwood in one of the gaugway 
doors, when he saw the sailboat "going a little bit ahead" of the 
steamer in the same direction; that Norwood said, "There is a hot 
race," or words to that effect, and witness answered, "Yes." "Q. 
You may state whether or not the sailboat afterwards changed her 
course. A. After we got up, oh, I guess — I don't know how far it 
was, but got up quite a little way, — why, it sort of corne across 
like this, tried to cross the bow." The witness testifles that he said 
to Norwood, "That boat will run into us sure," and both hallooed, 
but that it did not seem to do any good. Both Scott and Norwood 
testify that Forde, after the accident, said to a lot of them standing 
around, that he warned the old man to look ont, not to cross the 
bow; that it was the old man's fault. Forde dénies having made 
thèse statements. Hayes testifles that a few days after the collision 
he heard Forde talking in Lou Morris' store at White Salmon, where 
there were six or seven men présent; that Forde said he tried to 
persuade Jacobsen not to cross the bow of the Dixon, and Jacobsen 
said he was a sailor man; he could cross the bow. Lou Morris 
was one of the men présent. 

It is material to détermine which of thèse conflicting accounts as 
to the course of the sailboat immediately prior to the accident is 
true. If it is a fact that the sailboat, shortly prior to the accident, 
changed her course so as to run in the same gênerai direction with 
the course the steamer was on, then the contention of libelants, 
based upon the laws of navigation, has no application; nor, indeed, 
can such argument hâve application if the state of the testimony is 
such that the court cannot say which of thèse accounts is the true 
one, nor détermine whether the sailboat did change its course or 
not, as claimed. It is argued for the libelants, from the testimony 
of Nelson, the pilot in charge of the steamer, that the relative po- 
sition of the two vessels could not hâve been as claimed by respond- 
ent; that the relative speed of the two vessels and their courses 
and distances, as testifled to by Nelson, would hâve made the 
collision impossible; and that the like facts as testifled to by the 
engineer of the steamer, although his testimony diiïered from that 
of Nelson as to estimated distances and the time during which the 
sailboat kept the steamer's course, would make the collision equally 
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impossible; and that the court must, therefore, reject their testimony, 
and accept the account given by Jacobsen and Forde as the true 
version of what occurred. But in weighing évidence the court must 
distinguisb between obvions and conjectural facts. The course of 
the sailboat with référence to the steamer, whether she was going 
up or down or across the river, is a fact patent to those who were 
in a position to see. Her speed may be judged approximately, but 
the distance of one vessel from another at a given moment, or the 
distance which is traversed on a given course, or the time occupied 
in traveling on such a course, is a matter of opinion, as to which 
probably no two witnesses out of any number wiU agrée. Such mat- 
ters cannot be known. There is no substantial basis upon which 
the judgment can act. It is mère guesswork, and, in the nature of 
the case, must be so treated. The fact that a witness guesses wide 
of the mark may tend to impeach his judgment, but not his veracity. 
The court is not warranted in rejecting thé testimony of Nelson or 
that of the engineer as to the facts within their knowledge merely 
because their estimâtes of time and distance and speed are incon- 
sistent and unreliable. An erroneous judgment as to the speed at 
which either craft was going, or as to the distance which separated 
them at a given time, or as to the distance or length of time the 
sailboat traveled upstream, if it did travel upstream, before changing 
its course across the steamer's bow, if it did such a thing, would 
involve ail the dififlçulties attributed to the testimony of Nelson in 
respect to thèse matters. The engineer of the steamer testified that 
the sailboat, immediately before the collision, was on practically the 
same course that the steamer was on for some three or four minutes; 
while Nelson, when pressed with leading questions upon cross-es- 
amination, says that the sailboat so continued for a distance of about 
75 feet. Now, if the steamer was going at a speed of 15 miles per 
hour, she would travel, instead of 75 feet, as testified by Nelson, 
3,960 feet, according to the engineer. No one, in such circumstances, 
can give a reliable estimate in respect to a matter of this kind. 
But it does not follow that thèse witnesses are not to be believed 
when testifying to facts about which they know. They know whether 
the sailboat did, in fact, change its course, and run on the steamer's 
course for a time immediately preceding the collision; and théy af- 
ârm that she did so. And Scott, who is not connected with the 
Company, and has no apparent interest in the matter, testifies to 
the same thing. There is nothing to discrédit thèse witnesses, aside 
from the contradiction of Jacobsen and Forde; and, as I hâve al- 
ready stated, I do not feel warranted in finding against their testi- 
mony and in favor of that of the two men in the sailboat, even if 
there was nothing in the case to aiïect their testimony (that is, the 
testimony of Jacobsen and Forde). Jacobsen's interest is greater 
than that of any other person connected with the transaction. He 
has the pecuniary interest of a party, and he has the far greater 
interest of exonerating himself from responsibility for the death of 
his wife's son, which resulted from the accident. That Jacobsen 
was more or less under the influence of whisky is established beyond 
question. He does not deny that his wife upbraided him for the ac- 
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cident, and attributed it to his drinking, and that he made no déniai 
to her of the conduct s^he attributed to him. Forde is impeached 
by both Hayes and those upon tbe boat who testified to statements 
made by him after the occurrence. The proof of the statements 
which he made involves, not only his contradiction as a witness, but 
his explanation as to how the accident occurred. He stated in the 
présence of a number of persons, both on the boat and in the store 
of Lou Morris at White Salmon, that he tried to persuade Jacobsen 
not to cross the steamer's bow. If he made that statement, — as this 
testimony shows he did, — then he is discredited as a witness, be- 
cause he dénies having done so; and, if the statement was true (as 
I assume it was, having been made so soon after the occurrence as 
to constitute a part of the res gestae), then it shows that the danger 
to the sailboat was apparent before the accident, and that the ac- 
cident might probably hâve been avoided had it not been for the 
obstinacy of Jacobsen in pursuing a course that involved obvions 
péril. Nor is the case affected by the allégation in the answer that 
the sailboat was some 100 feet off the steamer's starboard bow when 
it changea its course. It is argued that this flxes absolutely the 
position of the two crafts at the time mentioned, and that no theory 
of the case that does nôt square with this fact can be admitted. 
The allégation was of a merely probative fact, and what has already 
been said in respect to the testimony of Nelson and the engineer, 
testifying as to. distances and speed of travel, applies equally to this 
allégation. The allégation is not of an ultimate fact in any way 
décisive of the case, nor does the statement puiport to be an un- 
qualiâed one; it is a mère conjecture of the distance the sailboat 
was from the steamer at the time she changed her course, — she was 
some 100 feet. It purports to be nothing more than a mère estimate 
or conjecture on the part of the pleader, and is of the same char- 
acter as the other testimony referred to, and is to be given the 
same considération. 

I hâve had some hésitation in the décision of this case "because I 
hâve been impressed with the belief that the steamer might hâve 
avoided this injury by the exercise of the greatest care. I hâve hesi- 
tated to adopt a rule that may warrant other steamers in like cir- 
cùmstances in depending upon the responsibility of smaller craft to 
keep out of the way. While it is the duty of such craft, being more 
easily handled, and traveling upon less fixed courses than larger ones, 
to avoid thé risk of collision, yet it is also the duty of the larger 
vessels to he equally diligent for the safety of those navigating in 
their vicinity. But, looking at this transaction in a lîght as favor- 
able to the libelants as the testimony can possibly warrant, it is 
very clear that the fault of the steamer, if fault there was, was 
slight compared with that of Jacobsen. The rule in admiralty does 
not admit of such an apportionmènt of damages that hâve resulted 
between two crafts as would correspond to the négligence of the 
two respectively. At most the court could only divide the damages 
between the two; in other words, make such an apportionmènt of 
damages as assumes ^hat the steamboat was equally responsible with 
the sailboat for what occurred. 



CASE V. OLKKT. 4S3 

CASH V. OLNEY et aL 
(carciUt Cotirt, S. D. Californla. December 31, 1900.) 

No. 961, 

L Removai, OB' Cause— TiMB for Pétition. 

Under Act Cong. Aug. 13, 1888 (1 Supp. Rev. St. 613), declarlng that 
a party may file pétition for removai of suit to the fédéral court any time 
before défendant is "requlred by the laws of the state * * • to an- 
swer or plead to thê déclaration or complaint," and Code Clv. Proc. Cal. 
S 416, declarlng the voluntary appearance of a défendant équivalent to 
Personal service on him, défendant, though not served, havlng flled a 
demurrer cannot pétition for removai after expiration of the time in 
which he could hâve answered had he been served with process when 
he flled his demurrer. 

8. Bamb— Waivbk of Right. 

Défendant walved his right to removai of suit to the fédérai court, 
■where, though not served "with process, he Aies a demurrer, and stipulâtes 
as to hearing of the same 

Motion to Eemand. Conclusions of the court. 

Montgomery, Earle & Hutchison, for plaintifE. 
E. E. Annable, for défendants. 

WELLBORN, District Judge. The pétition for removai was flled 
Jnne 19, 1900. Prior thereto, to wit, April 3, 1900, a demurrer and 
stipulation were flled in the cause, as follows: 

"State of Callfomîa. In the Superior Court of the Oounty of San Bernar- 
dino. Hannah R. Ca«e, Plaintiff, vs. Horace M. Olney and C. A. Sherrod, 
Défendants. And now comes the said défendants, Horace M. Olney and C. 
A. Sherrod, by E. R. Annable, their attorney, and demur to plaintifC's com- 
plaint now on file hereln, and for cause of demurrer specify that sald com- 
plaint does not state facts sufficlent to constltute a cause of action. 

"B. R. Annable, Attorney for Défendants." 

"It Is hereby stipulated and agreed, by and between the attorneys for the 
respective parties to the above-entitled cause, that the issue raised by the 
above demurrer shall not be called up for hearing by the attorneys for elther 
party to sald cause, except upon at least one weeli's notice in vyriting to the 
adverse attorneys; and it Is further agreed that the attorneys for plaintiff 
wlU not notice sald Issue for hearing before nlnety days from this date. 
"Dated this 15 day of March, 1900. 

"Montgomery, Earle & Hutchison, Attorneys for Plaintiff. 
"E. R. Annable, Attorney for Défendants." 

"Due service by copy of the withln demurrer and stipulation Is admitted 
tWs leth day of March, 1900. 

"Montgomery, Earle & Hutchison, Attorneys for Plaintiff." 

"No. 7,835. Filed Apr. 3, 1900, at 30 min. past 11 a. m. 

"L. A. Pfeiffer. Clerk." 

By the laws of California, "the voluntary appearance of a défend- 
ant is équivalent to personal service of the summons and copy of the 
complaint upon him." Code Ci v. Proc. Cal. § 416. The laet act of 
congress on the sabject of removai of causes, that of August 13, 1888, 
provides, among other things, as follows : 

"That whenever any party ontitled to remove any suit * * • may désire 
to remove such suit from a state court to the circuit court of the United 
States of America he may malie and file a pétition in such suit In such state 
106 F.— 28 
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court at thê time, or any time before the défendant Is requlred by the laws of 
the State or tbe rules of tbe state court in which snct suit is brougtit to an- 
swer or plead to the déclaration or complaint of plaintiff." 1 Supp. Eev. St. 
p. 613. 

The phraseology, "to answer or plead to the déclaration or com- 
plaint," includes the tiling of a demurrer. Martin's Adm'r v. Kail- 
road Co., 151 U. S. 673, 14 Sup. Ct 533, 38 L. Ed. 311, 

The rule of limitation prescribed in the statute above quoted, in 
its strict letter, is not susceptible of application to the case at bar, 
for the reason that, the défendants having tiled their demurrer with- 
out service of process, tbere has never been, nor can there be, a time 
when they are "required by the laws of the state to answer or plead 
to the déclaration or complaint," yét it will not be insisted, I pré- 
sume, for a moment, that it was intended by congress that the right 
of removal in such a case should be unrestricted in point of time. 
A reasonable construction of the statute, it seems to me, is sug- 
gested in the latter clause of tbe f ollowing quotation : 

"In short, a défendant does not lose his right of removal, unless, after due 
and proper service of process, he delays to file his pétition therefor until 
after the time for answering, as fixed by the state law, has passed, nor proti- 
ably unless, after a fuU and unrestricted appearance, in the flrst instance, 
in the state court, without due service of process, he delays petitioning for 
a removal beyond a time équivalent to that allowed by law for answering." 
Donahue v. Fire-Clay Oo. (C. 0.) 94 Fed. 2î. 

Had the défendants been served with process, the longest time al- 
lowed for answering would hâve been 30 days from the date of serv- 
ice. Code Civ. Proc. § 407. Applying the rule of limitation sug- 
gested above and treating the flling of the demurrer as service of 
process, which the Code of California, as already sbown, requires, it 
follows that the pétition for removal was ôled more than one month 
too late. 

There is anotber ground on which I am inclined to think, althougb 
the point is not free from difBculty, plaintiff 's motion should be al- 
lowed, namely, that the demurrer and stipulation are a waiver by de- 
fendants of their right of removal. The following extract from the 
opinion of an eminent judge may be not inaptly quoted hère: 

"Moreover, in view of the delays in lltigatlon arising unavoidably from the 
right of removal, the construction of doubtful provisions should be in favor 
of requirlng the greatest diligence from parties exercising that right." Frink 
v. Blacklnton Co. (C. C.) 80 Fed. 307. 

The case at bar is clearly distinguishable from that of Duncan 
V. Associated Press (C. C.) 81 Ped. 417, which was decided by the 
writer of this opinion, and is one of the précédents relied on by de- 
fendants. Besides, tbe statement there made, to the effect that it 
would hâve been an immaterial circumstance if the pétition for re- 
moval had been preceded by a demurrer, was outside the facts of the 
case, and I now seriously question its correctness, even as applied to 
those facts, while I believe that, under the circumstances of the case 
at bar, such a holding would be erroneous. The cause is remanded. 
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LAVIS V. CONSUMERS' BEEWING CO. et al. 

(Circuit Court, E. D. Pennsylvania. March 1, 1901.; 

No. 18. 

1 Receivkks— Pboceedings against— Ckoss Bill. 

That an instrument entitled as in a cause in whieh a recelver was ap- 
pointed for tlie défendant is improperly designated as a cross l)ill, tlie 
sole défendant named in It being the receiver, wlio was not a party to 
tbe original suit, is immaterial; it not belng denied that the complainants 
in the so-called cross bill hâve an interest entitling them to ask, as they 
therein do, the judgment and order of the court respecting the proposed 
conduet of its receiver. 

3. FEDERAL Courts— Jdrisdiction — Receivers. 

A fédéral court bas jurisdiction of a proceeding by the parties Interested 
in a corporation for which it has appointed a receiver to enjoin him, on 
obtaining his discharge, from making use of the Knowledge of the cor- 
poration's business acquired by him in his office of receiver, by engaging 
in compétition with it, or the successor to Its business, thongh ail the 
parties to the proceeding are citizens of the state; but under such con- 
ditions it cannot inquire into any contractual obligations of his not to 
enter into such compétition. 

Greenwald & Mayer and John G. Johnson, for demurrant. 
Hampton L. Carson and Richard C. Dale, for défendant. 

DALLAS, Circuit Judge. This case was recently before the court 
on the pétition of Henry Hess, receiver of the Consumers' Brewing 
Company, for leave to withdraw from that ofiace. The pétition 
stated no reason for his désire to be discharged, but the "reorgan- 
ization committee" filed an answer, in which, among other things, 
it was alleged that "he proposed to acquire other brewery property, 
and to engage in business in compétition with the business of the 
Consumers' Brewing Company"; and his right to do this was denied 
upon two grounds : First, because he was bound by contract not to 
do so; and, second, because his engagement in such compétitive busi- 
ness would be violative of the duty devolved upon him by his ac- 
ceptance of the receivership. To this answer a replication was filed, 
which set forth in détail several matters that need not now be re- 
ferred to, and in which it was denied that any agreement had been 
made which precluded him from engaging in the brewing business, 
and which also averred that it "would be contrary to equity and good 
conscience" not to permit him "to retire from the situation of receiver, 
and engage in such undertaking as to him might seem fit and proper." 
On thèse pleadings the matter was brought to a hearing, and, pending 
the argument, I suggested that the application for discharge should 
stand over, to afford those opposing it an opportunity to institute 
sucb independent proceeding as might be advised to hâve both of 
the questions presented by the answer to the pétition properly ad- 
judicated. This suggestion appeared to be acquiesced in, and no 
further action was then taken; but nothing was indicated as to the 
nature or form of the independent suit which it was anticipated 
would ensue, and the question of jurisdiction, presently to be con- 
sidered, was not alluded to by counsel, and did not présent itself 
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to the mînd of the court. A cross bill (entitled as in this case) was 
subsequently flled between the Consumers' Brewing Company and the 
Fidelity Insurance, Trust & Safe-Deposit Company, complainants, and 
Henry Hess, défendant, wherein it is prayed: 

"(1) That an injunction Issue, spécial until hearing, and perpétuai there- 
after, enjoinlng the said Henry Hess, upon bis discharge from the office 
and duty of receiver, from solieiting the custom of, or in any manner deal- 
ing with, the customers of the Consumers' Brewing Oompany with whom 
he lias dealt as receiver of said company, in compétition with the Con- 
sumers' Brewing Oompany, or in compétition with any person or corporation 
which may hereafter be organized to conduct the business at the six brew- 
eries heretofore owned and operated by the Consumers' Brewing Company. 
(2) General relief." 

This bill bas been demurred to upon the ground that it appears 
therein that ail the parties thereto are citizens of the state of Penn- 
sylvania. This statement of fact is true, and the question is whether 
this court is, in conséquence, without jurisdiction in the premises. 
I am of opinion that this "cross bill" is not technically appropriate. 
The sole défendant named in it was not a party to the original suit, 
nor does it relate to any subject which was involved in that suit, 
or seek any relief or discovery aiïecting it. Daniell, Ch. Prac. *lo48 ; 
Story, Eq. PI. *389. But I regard this objection as one concerning 
form, rather than substance, and, in the présent instance, as of no 
practical importance. It is not denied that the parties complainant 
hâve an interest which entitles them to ask the judgment and order 
of the court respecting the proposed conduct of its receiver, and the 
name they hâve glven to the paper which they hâve flled to that end 
is not material. The cross bill contains substantially the same al- 
légations and averments as were contained in the answer to the 
receiver's pétition for discharge. It concludes thus: 

"Your crators further show that said Henry Hess bas flled a pétition in 
your honorable court praying to be discharged from the office of receiver, 
and, they are Inf ormed, upon his discharge proposes at once to enter upon 
a compétitive business, and will seek to Induce former customers of the 
Consumers' Brewing Company to deal with him, and to cease their purchases 
of béer from the Consumers' Brewing Company; wherefore your orators, 
because they are without adéquate remedy at law, and show to your hon- 
orable court that It is contrary to good conscience and equity that an offlcer 
of your honorable court should use the information and business relation- 
ship which hâve been established, maintained, and perpetuated as an offlcer 
of your court with the customers of the Consumers' Brewing Company 
to the disadvantage of said corporation, and to his own Personal advantage, 
come into your honorable court, and crave équitable relief as follows,"— 
the prayers being as hereinbefore quoted. 

I am of opinion that the matter thus presented is one of which 
this court should not refuse to take cognizance, Its jurisdiction re- 
specting it is not dépendent upon the citizenship of the parties, but 
results from its power and duty to supervise and control the con- 
duct of its receiver in ail matters affecting the interests conflded to 
his care, and to avoid relieving him from his trust, where, by so do- 
ing, those interests might be injuriously affected. High, Rec. § 838. 
Accordingly, the cross bill will, if desired, be retained as sufficiently 
invoking the particular inquiry suggested, but upon the merits of 
which no opinion is now intimated. I, however, do not think that 
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the contractual rights or liabilities of Mr, Hess are determinable in 
this suit. Standing alone, this court would hâve no jurisdiction to 
pass upon them, and it cannot be empowered to do so by including 
them in a proceeding whose only permissible object is to hâve the 
receiver restrained from violating his duty as such. The two sub- 
jects are quite distinct, and the défendant is entitled to insist that 
they shall not be confounded, and his contractual obligations be de- 
tennined by a tribunal which bas not been vested with authority 
to do so. It follows from what bas been said that the demurrer, 
which goes to the whole bill, must be overruled, with leave to the 
receiver to answer, but that jurisdiction respecting any question aris- 
ing under any contract or agreement of any person or persons with 
the défendant Hess must be declined ; and it is so ordered. 



TAYLOE et al. v. CUBAN LAND & STEAMSHIP CO. 

(Circuit Court, D. New Jersey. January 23, 1901.) 

Rbceivkks — Appointmbnt. 

A receiver will not be appointed on preliminary hearing, ail the grounds 
therefor being fuUy met by affidavits. 

Arthur J. Baldwin, for the motion. 
Charles C. Black, opposed. 

KIRKPATKIGK, District Judge. The court is asked to appoint 
a receiver for défendant corporation upon the ground of insolvency, 
and because "its existence under its présent management is a fraud 
upon its stockholders, and on the innocent public." Upon the return 
of the rule heretof ore granted why a receiver should not be appointed, 
the défendant, by its offlcers, dénies under oath ail the allégations 
of the bill of complaint upon which the charge of insolvency rests. 
Thèse affldavits speciflcally set forth the assets and liabilities of the 
company, showing an excess of the former; aver that ail claims 
against the company are being promptly paid as presented; and 
allège that there are no suits, attachments, or judgments of any 
kind against the company by which its property is jeopardized, or 
can be wasted or diminished. They also tend to show and assert 
that the company is carrying on its business with profit and advan- 
tage to its stockholders. The afflants allège that such parts of the 
business as hâve demonstrated themselves to be unprofltable bave, 
on that account, been discontinued in the interest of economical man- 
agement. It is to such discontinuance complainants object. It is 
admitted that large sums hâve been spent for advertising, but it is 
alleged that it was done when the complainants were active in the 
management of the company. The court is unwilling at preliminary 
hearing to détermine on afQdavits the truth of matters in controversy. 
The court will not assume, in the absence of proof, that the directors 
are not acting in good faith, and, except upon clear proof of usurpa- 
tion ultra vires, fraud, or gross négligence, there is no warrant for 
its interférence. The rule to show cause will be discharged. 
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THOMAS et al. v. NATIONAL BANK OF D. 0. MILLS. 

(Circuit Court of Appeals, Seventh Circuit. February 16, 1901.) 

No. 628. 

Action bt Nationat, Bank— Jurisdiction— Déclaration. 

A suit in a fédéral court by a national bank loeated in another state wlll 
not lie where déclaration fails to show diverse citlzensliip, and the record 
nowtiere supplies tlie omission, as by Act July 12, 1892, § 4 (22 Stat. 103, 
c. 290), national banks were deprived of the right, by virtue of their 
national character, to sue In the fédéral courts. 

In Error to the Circuit Court of the United States for the ^North- 
em Division of the Northern District of Illinois. 

G-. G. Willard, for plaintiffs in error. 
A. W. Martin, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, Dis- 
trict Judge. 

PEK CDEIAM. This suit was brought by the défendant in error, 
a national bank, loeated at the citj of Sacramento, Cal. The decla 
ration fails to show the diverse citizenship necessary to the juris 
diction of the circuit court, and the record nowhere supplies the omis 
sion. The résidence of the défendants (plaintiffs in error) is alleged 
but that is not équivalent to an averment of citizenship. Parker v 
Overman, 18 How, 137, 15 L. Ed. 318; Robertson v. Cease, 97 U. S 
646, 24 L. Ed. 1057; Everhart v. Collège, 120 U. S. 223, 7 Sup. Ct 
555, 30 L. Ed. 623; Denny v. Pironi, 141 U. S. 121, 11 Sup. Ct. 966 
35 L. Ed. 657. By the proviso of the fourth section of the act of July 
12, 1882 (22 Stat. 163, c. 290), national banks were deprived of the 
right, theretofore possessed by virtue of their national character, to 
sue in the fédéral courts. The judgment below is reversed, with di- 
rection to dismiss the case without préjudice to another action, unless, 
in the discrétion of the court, an amendment shall be made showing 
the jurisdiction. 



DEWEEiSB V, SMITH et al. 

(Circuit Court of Appeals, Eighth Circuit. February 25, 1901.) 

No. 1,371. 

1. Thb Law Part of the Contract. 

The Btatutes and the settled law of the land at the time a contract Is 
made become a part of it, and must be read Into it. 

2. Stockholdkks dp National Banks — Liability for Debts Contractdal. 

The Uabillty of the shareholders of national banks for their debts under 
section 5151 of the Eevised Statutes is based upon contract. 
8. Samb — Tkrms of Contract. 

The contract of the shareholder of a national bank with the bank and 
Its credltors regarding Its debts Is that, to an amount not exceeding the 
par value of his shares of stock, and not exceeding his equal and ratable 
proportion, he will pay, at sueh times and in such amounts as the comp- 
troUer of the currency shall demand, the debts and obligations of his bank. 
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4. Indivisible Dbmand Dde— Bstoppel of Jddgment for Part. 

A judgment for a part of an entire, indivisible demand, ail of which 
Is due when the action is commenced, is an élection to taise the part in 
satisfaction of tbe whole, and It estops the plaintiff from recoverlng the 
resldue. 

5. Indivisible Dbmand— Judgment for Installmbnt Dde— Effect. 

But a judgment for a part of such a demand which Is due does not estop 
the plaintiff from maintaining another action for another part of the 
demand, which becomes due subséquent to the commencement of the 
flrst action. 

6. Receivek's Judgment fok Assessment No Estoppel as to Subséquent 

assessment. 

A judgment in favor of the receiver of an insolvent national bank for 
the recovery of an assessment made by the comptroller upon a shareholder 
does not estop him from maintaining a second action against the same 
shareholder for another assessment which had not been made or was not 
due when the flrst action was commenced. 

7. Construction op Statutes— Décisions and Pbactick of Executive Officbrs 

— concldsiveness. 

While the construction of statutes by the ofBcers to whom congress has 
Intrusted thelr exécution and the imiform practiee of such offlcers are 
persuasive, and entltled to careful considération, yet a court eannot law- 
fully renounce its judlclal powers; and it is its duty. If satisflefl upon rea- 
son or authorlty that a correct détermination of the question before it 
requires a décision contrary to such construction and practiee, to render 
that décision. 

8. COMPTKOLLEH OF CoRRBNCY — PoWER TO MaKE SUCCESSIVE ASSESSMENTS. 

The décision of the comptroller of the currency that It is necessary to 
coUect, and his réquisition of a certain percentage of the llability of the 
shareholders of a national bank, In order to pay Its debts, is not a déci- 
sion that a larger percentage will not be necessary, and he has plenary 
power to make successive assessments untll the full liablllty of the share- 
holder Is exhausted. 

9. Same— CoNCLUsivENEss — Fraud or Mistake. 

Under the acts of congress the comptroller of the currency is constituted 
a quasi judicial tribunal to détermine at what tlmes and what amounts, not 
exceeding the full liability of the stockholders, it is necessary to collect 
from them to pay the debts of the bank. Hls décisions of thèse questions 
are impervious to collatéral attaek, and open to avoidance by a court 
only in a direct attaek upon them for error of law, fraud, or mistake. 

10. Eqttity— Mistake of Fact — Plbading and Proof. 

One who would attaek In a fédéral court the décision of a quasi judicial 
officer for mistake of fact must proceed in equity, and must allège and 
prove the évidence before the officer from which the mistake resulted, the 
way in which it was made, and the fact that in its absence his décision 
would hâve been otherwise, before a court can enter upon a reconsidera- 
tlon of the Issue before the oiHcer. 

U. Statute of Limitations against Assessments upon Stockholders. 

The statute of limitations does not commence to run against the enforce- 
ment of the entire liability or against the enforcement of any particular 
portion of the liability of the shareholder of a national bank to pay its 
debts untll the time when the comptroller has declared the entire liability 
or the particular portion of it In issue to be due. 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

This Is an action at law by tbe receiver of an Insolvent national bank to 
collect a second assessment made by the comptroller of the currency upon Its 
stockholders. In his pétition the receiver alleged that the comptroller made 
an assessment of 75 per cent, of the par value of the stock on April 13, 1895, 
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payable May 15, 1895; that he subsequently found that the amount so assessed 
vas Insuffleient to pay the debts of the bank; tMt an addltional amount 
equal to 25 per cent of the par value of the stock was required for that pur- 
pose; and that on February 7, 1899, he made a further assessmeut of that 
amount, payable March 7, 1899, and demanded payment thereof from the de- 
fendants, who aie stockholders. The défendants answered: (1) That the 
amount of the first assessment was sufiScient to pay ail the obligations of the 
bank, and that the second assessment was solely to supply a deflciency caused 
by the unauthorized Snvestment and loss by the receiver of $80,000 of the 
money of the bank; (2) that the receiver was appointed on May 10, 1894, and 
this action was barred by the statute of limitations of the state of Missouri, 
because it was not commenced until more than five years after that date; 
and (3) that the receiver brought an action at law agalnst the défendants for 
the amoimt of the flrst assessment, and on October 19, 1896, recovered a 
Judgment therefor, which they paid; that their liabillty respectively as stock- 
holders was a single and indivisibe demand, and that the judgment was a 
conclusive adjudication of the amount due from them on account of this lia- 
bility. The receiver made a motion for judgment on thèse pleadings, and the 
circuit court sustained the third défense, and denied the motion. The plain- 
tlfC refused to plead further. Judgment was rendered for the défendants on 
the opinion of the court, whlch Is reported in 97 Fed. 309, and the receiver 
sued out this writ of error to reverse that judgment. 

P. P. Oldham (William S. Shirk, on tlie brief), for plaintiff in error. 
James T. Montgomery (W. M. Williams, on the brief), for défend- 
ants in error. 

Before CALDWELL and SAJsTBOKN, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Can the comptroUer of the currency lawfully make and collect by 
actions at law in the name of the receiver more than one réquisition 
or assessment upon a stockholder of an insolvent national bank in 
order to pay its debts? This is the chief question in this case. It is 
earnestly contended on the part of the défendants that this question 
must be answered in the négative, (1) because the liability of the 
stockholder is contractual, indivisible, and cannot be split into sev- 
eral causes of action; (2) because this was the construction and prac- 
tice of the treasury department for 33 years before the installation 
in oflSce of the comptroller who made this assessment; and (3) be- 
cause the power of the comptroller to détermine the amount required 
to pay the debts of the association is quasi judicial, and, when once 
exercised, is thereby exhausted. Before entering upon a considéra- 
tion of thèse arguments, let us call to mind for a moment the acts 
of congress and the rules of law applicable to this subject which hâve 
been established by the décisions of the national courts. The acts 
of congress provide: 

"Sec. 5151. The shareholders of every national banking association shall be 
held individually responsible, equally and ratably, and not one for another. for 
ail contracts, debt«, and engagements of such association, to the estent of 
the amount of their stock therein, at the par value thereof, In addition to the 
amount invested in such shares." 

"Sec. 5234. On beeoming satisfied as specified In sections flfty-two hundred 
and twenty-slx and fifty-two hundred and twenty-seven, that any association 
has refused to pay its clrculatlng notes as therein mentioned, and is in default, 
the comptroller of the currency may forthwith appoint a receiver. » * • 
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Such rçceiver, xai&er the direction of the comptroller, sliall take possession 
of the t)oolis, records, and assets of every description of such association, col- 
lect ail debts, dues, and claims belonging to It, and, upon the order of a court 
of record of compétent jurisdiction, may sell or compound ail bad or doubtful 
debts, and, on a llke order, may sell ail the real and Personal property of such 
association, on such terms as the court shall direct; and may, if necessary 
to pay the debts of such association, enforce the individual liabillty of the 
stockholders of such association." 

Under thèse sections of the Revised Statutes the following prop- 
ositions hâve by repeated décisions of the national courts become the 
settled law of the land: No portion of the liability of a stocliholder 
of a national bank for the payment of its debts, under thèse statutes, 
becomes due or enforceable before the comptroller of the currency 
décides that it is necessary to coUect it, and fixes the time for its 
payment. His décision and call or assessment are conditions pré- 
cèdent to the collection or the enf orcement by suit or otherwise of any 
portion of this liability. When he bas decided that it is necessary 
to assess the shareholders for the purpose of paying the debts of the 
bank, and has called a part of the liability, a suit in equity may be 
maintained for the part so called; but no decree can be rendered for 
any other portion of the liability, and no more of it becomes due or 
coUectible, until the comptroller has decided that it is necessary to 
collect, and has demanded such portion. The suit in equity upon the 
flrst assessment, however, may pass to an interlocutory decree for 
contribution, may then be held over, and upon proper supplementary 
proceedings subséquent assessments may be enforced in that suit. 
The acts of congress confer the power and impose the duty upon the 
comptroller to détermine wlthin the statutory limit the amounts 
that shall be paid by each stockholder upon his individual liability, 
and the times when he shall pay thèse amounts. The liability of the 
shareholder does not mature--does not become due — ^until the comp- 
troller adjudges it to be payable and demands it, and it falls due in 
such amounts and at such times as he decrees. Kennedy v. Gibson, 
8 Wall. 498, 505, 19 L. Ed. 476; U. S. v. Knox, 102 U. S. 422, 425., 
26 L. Ed. 216; Bank v. Case, 99 U. S. 628, 634, 25 L. Ed. 448; Casey 
V. Galli, 94 U. S. 673, 681, 24 L. Ed. 168; Bushnell v. Leland, 164 
U. S. 684, 685, 17 Sup. Ot. 209, 41 L. Ed. 598. 

The statute of limitations does not commence to run against the 
enforcement of the entire liability or against the enforcement of any 
particular portion of it until the comptroller of the currency has called 
the entire liability or the particular part of it in issue. Aldrich v. 
Campbell, 97 Fed. 663, 669, 38 C. C. A. 347, 353; Studebaker v. 
Perry (C. C. A.) 102 Fed. 947; Howarth v. Ellwanger (C. C.) 86 Fed. 
54; Aldrich v. Yates (C. C.) 95 Fed. 78, 81; Thompson v. Insurance 
Co. (C. C.) 76 Fed. 892, 894; Scovill v. Thaver, 105 U. S. 143, 155, 26 
L. Ed. 968; Hawkins v. Glenn, 131 U. S. 319, 333, 9 Sup. Ct. 739, 33 
L. Ed. 184; Glenn v. Liggett, 135 U. S. 533, 545, 10 Sup. Ct. 867, 
34 L. Ed. 262. 

The liability of a shareholder of a national bank is contractual. 
It rests on his subscription for or his receipt and aeceptance of his 
stock. By that act he agrées to be a shareholder of the bank, and to 
assume and discharge ail the légal obligations and dutiea of such a 



442 106 FEDERAL REPORTER. 

Bhareholder. Bank v. Hawkins, 174 U. S. 365, 370, 19 Sup. Ct. 739, 
43 L. Ed. 10Q7. Upon familiar principles the acts of congress and 
the settled rules of law to which référence bas now been made are 
necessarily read into and become a part of every stockbolder's con- 
tract. The agreement of tbe sbareholder with the bank and its cred- 
itors thus becomes a contract tbat, to an amount not exceeding the 
par value of bis shares of stock, and not exceeding his equal and 
ratable proportion, he will pay, at such times and in such amounts 
as tbe comptroller of the currency shall décide to be necessary and 
sball demand, the debts and obligations of his bank. Rev. St. §§ 5151, 
5234; Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 476. 

We are now ready to enter upon a considération of the reasons 
in support of the contention of the défendants tbat the receiver of a 
national bank who bas enforced the payment of one assessment 
against its stockholders by a judgment at law may not maintain an- 
other action at law against the same stockholders to collect a later 
assessment. It is said tbat the liability of a sbareholder is an indi- 
visible demand; tbat it arises out of a single contract; tbat the comp- 
troller cannot separate it into parts; and tbat a judgment for a part 
is an élection to take that part in satisfaction of tbe whole, and 
necessarily estops the receiver from maintainlng a second action for 
any part of the residue. The rule that a judgment for a part of an 
entire demand which is due at the time the action is brougbt is an 
élection to take tbat part in satisfaction of the whole, and that tbe 
judgment estops the plaintiff from maintaining another action for 
the residue of the demand, is conceded to be well settled, sound, and 
just. Baird v. U. S., 96 U. S. 430, 432, 24 L. Ed. 703. But there is 
a limitation to this rule as well settled, as just, and as reasonable 
as the rule itself. It is that a judgment for the recovery of a part 
of a contractual demand which is due nt the time the action is com- 
menced does not estop the plaintiff from maintaining a subséquent 
action at law upon tbe same contract to recover a part of the same 
demand which becomes due after the commencement of the flrst ac- 
tion. Actions to recover installments of a debt evidenced by a single 
contract, to recover monthly or yearly rents reserved in a single 
lease, to recover installments of a subscription for stock in a corpo- 
ration payable at the caU of the board of directors or other offlcers, 
are familiar illustrations of the exception to the rule. A recovery 
in an action at law for an installment of a subscription for stock of 
a corporation called by the proper board or officer is no estoppel from 
maintaining another action at law against the same .défendant for 
another installment of his subscription called after the flrst action 
was commehced. The case in hand falls witbout the rule and be- 
yond its limitation. The contract of the shareholders of a national 
bank is to discharge their liability for its debts at such times and 
in such amounts as the comptroller of the currency shall décide to 
be necessary and shall appoint. On April 13, 1895, be decided that 
it was necessary for the shareholders of this bank to pay 75 per 
cent, of the par value of their stock on May 15, 1895, and he demanded 
that payment. On February 7, 1899, he decided tbat it was necessary 
for them to pay the remaining 25 per cent, of the par value of their 
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stock on March 7, 1899, and demanded tlie payment of this assess- 
ment. The receiver brought aa action against the défendants, based 
upon the flrst assessment, and on October 19, 1896, recovered a judg- 
ment therefor. But this action and judgment failed to constitute 
an élection to take a part of the défendants' liability in payment 
of the whole, and an estoppel from recovering the residue because 
the remainder of their liability had not been called and was not due 
when the first action was commenced. The receiver could not then 
hâve maintained an action for the amount of this second assessment, 
and therefore bis failure to do so raised no estoppel against him. A 
judgment in an action at law brought by the receiver of a national 
banli against its shareholders to recover an assessment made by the 
comptroller to pay the debts of the bank does not estop him from 
maintaining a second action against the same défendants to recover 
a subséquent assessment that had not been made or was not due 
when the flrst action was brought. 

Another contention of the défendants is that the power of the comp- 
troller to détermine the amounts required of the stockholders of a 
national bank to pay its debts is quasi judicial; that a quasi judicial 
power once exercised is exhausted; and that, therefore, when the 
comptroller bas decided that it is necessary to collect a certain amount 
of money of the shareholders of the bank, and has made a call or 
assessment for this amount, he has thereby exhausted his power, and 
cannot lawfully subsequently détermine that more money is neces- 
sary to pay the obligations of the bank, or make a subséquent call 
for any part of the residue. Conceding the premises of this argu- 
ment, the conclusion does not necessarily foUow. The fallacy in it 
is in the tacit assumption that a détermination that it is necessary 
to collect a certain proportion — for example, 25 per cent, of the par 
value of the stock of a bank — to pay its debts is a décision that it 
is not necessary to collect more. Such an assumption is unfounded 
in fact or in reason. When the comptroller examines the financial 
condition of an insolvent bank, he may often safely décide that at 
least 25 per cent, of the par value of the stock must be paid in by 
the shareholders to discharge its debts, when he cannot détermine, 
does not know, and cannot undertake to décide how much more will 
be required for that purpose. A décision or practice which would 
require him to décide in the flrst instance, and before he flxed any 
assessment, that no more than the amount of that assessment would 
ever be required to discharge the debts and obligations of the bank, 
would, in effect, compel him to call for the entire amount of the 
liability of the stockholders immediately upon the failure of the bank. 
It would compel him to draw into the treasury of the United States, 
and to hold there in idleness, sometimes for years, large amounts of 
the money of the shareholders, until delayed collections could be 
made, and flnal settlements could be eflected ; and it would înevitably 
resuit in unnecessary and intolérable hardship. A conclusion that 
would entail such results ought not to be reached unless it is com- 
pelled by established principles of law, or by clear déclarations of the 
statutes. The acts of congress only provide that the receiver, under 
the direction of the comptroller, "may, if necessary to pay the debts 
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of such association, enforce the liability of the stockholders." How, 
when, in what amounts, at what times he sliall enforce tliis liability, 
whether by a single réquisition of the entire amount needed to pay 
the debts of the bank, or by calls for installments thereof from time 
to time, ail thèse questions are left undetermined by the statutes; 
and by their veiy silence the décision of thèse questions is necessarily 
conflded to the judicial discrétion of the comptroller. There is nothing 
in the acts of congress which requires a ruling that the comptroller 
is empowered to make but a single assessment. Nor do the décisions 
of the courts sustain that position. They expressly hold that it is 
the province and duty of the comptroller to détermine whether he 
will assess the entire amount required of the shareholders in the 
flrst instance, or will require and demand it in successive install- 
ments, payable at différent times. In Kennedy v. Gibson, 8 Wall. 
498, 505, 19 L. Ed. 476, 478, the suprême court held that no action at 
law or suit in equity could bc mainrained to enforce the liability 
of a shareholder until the comptroller had made a réquisition for or 
an assessment of the amount for which the action or suit was brought ; 
and then said: "Where the whole amount is sought to be recovered, 
the proceeding must be at law. Where less is required, the proceed- 
ing may be in equity; and in such case an interlocutory decree may 
be taken for contribution, and the case may stand over for further 
action of the court, — ^if such action should subsequently prove to be 
necessary, — until the full amount of the liability is exhausted," — 
thereby clearly recognizing the power of the comptroller to make sub- 
séquent assessments after a suit had been brought upon the first, 
aince in no other way could "the full amount of the liability be ex- 
hausted" in a case in which less than the full amount was called in 
the first instance. In U. S. v. Knox, 102 U. S. 422, 425, 26 L. Ed. 
216, although the question hère at issue was not before the court for 
adjudication, successive assessments made by the comptroller are 
spoken of as clothed with the same presumptions of legality, and are 
placed in the same category as his first assessments. In Studebaker 
V. Perry, 102 Fed. 947, the circuit court of appeals of the Seventh 
circuit, and in Aldrich v. Campbell, 97 Fed. 663, 38 0. C. A. 347, the 
circuit court of appeals of the Ninth circuit, hâve decided the very 
question hère at issue in favor of the power of the comptroller to 
make successive assessments, and no holding to the contrary bas 
been called to our attention, with the exception of that of the learned 
judge below in the case now under review, and the construction and 
practice of the comptroUers of the currency for 33 years before the 
installation in oiïïce of the comptroller who made the assessment 
under considération. 

It is strenuously insisted that this construction of the acts of con- 
gress by thèse varions comptroUers and the unif orm practice of their 
otfice for 33 years should hâve great, if not controlling, weight in the 
décision of this question. The opinions of the offlcers of any depart- 
ment of the government relative to the construction of a statute 
whose exécution bas been committed to them by the congress of the 
United States are always persuasive, and entitled to careful consid- 
ération, when the statute is ambiguous, or the question at issue is 
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doubtful. But the décisions of the ofificers of the executive départ 
ments of the government upon the construction of the acts of con- 
gress are not conclusive, and the duty of a court to exercise its own 
judgment in considering and determining the issues presented to it 
is imperative and unavoidable. Hence, where the terms and mean- 
ing of an act of congress are plain, and a court is convinced upon 
reason and authority that a correct détermination of the question 
before it requires a décision contrary to the construction and prac- 
tice of the offlcers of an executive department of the government, 
that détermination must prevail, and that décision must be ren- 
dered. The courts cannot lawfully renounce their judicial powers 
in favor of opinions of offlcers of other departments. Hartman v. 
Warren, 76 Fed. 157, 162, 22 C. C. A. 30, 35, 40 U. S. App. 245, 253, 
254; Webster v. Luther, 163 U. S. 331, 342, 16 Sup. Ct. 963, 41 L. 
Ed. 179; U. S. v. Tanner, 147 U. S. 661, 663, 13 Sup. Ct. 436, 37 L. 
Ed. 321; Merritt v. Cameron, 137 U. S. 542, 11 Sup. Ct. 174, 34 L. 
Ed. 772; U. S. v. Graham, 110 U. S. 219, 3 Sup. Ct. 582, 28 L. Ed. 
126; Swift Co. v. U. 8., 105 U. S. 601, 26 L. Ed. 1108. Our concki- 
sion is that under sections 5151 and 5234 of the Kevised Statutes the 
comptroller of the currency has power to make successive assessments 
upon the shareholders of an insolvent national banlc, not exceeding 
in the aggregate the full liability of such shareholder, to pay the 
debts of the bank, and that the receiver of such banli may maintain 
successive actions at law against such shareholders for such assess- 
ments as were not respectively due when prior actions upon the lia- 
bility were brought. Kennedy v. Gibson, 8 Wall. 498, 505, 19 L. 
Ed. 476. 

A single issue remains. It is argued that, although the comptroller 
of the currency had the power to make a second assessment in a 
proper case, he had not in this case, because, according to the allé- 
gations of the answer, the moneys called by this second assessment 
were not necessary to pay any of the debts of the bank, but were 
called and are demanded solely to make good losses which the receiver 
has sustained in the administration of the aiîairs of the association 
by means of his unauthorized investment of moneys of the bank in 
property in the state of California. But this question is not open 
to litigation in this case. Under the acts of congress and the déci- 
sions of the courts to which référence has been made the comptroller 
of the currency constitutes a quasi judicial tribunal, to whose exclu- 
sive détermination congress has intrusted the décision in the first in- 
stance of the questions, what proportion of the full liability of the 
shareholder of an insolvent bank it is necessary to collect to pay its 
debts, and when this amount shall be paid. His décisions of ques- 
tions within his jurisdiction are, like the décisions of the land de- 
partment and of other quasi judicial tribunals, impervious to col- 
latéral attack, and open to avoidance by the court only in a direct at- 
tack upon them on the grounds of clear error of law, fraud, or mis- 
take. U. S. v. Knox, 102 U. S. 422, 425, 26 L. Ed. 216; U. S. v. North- 
ern Pac. K. Co., 95 Fed. 864, 870, 37 O. C. A. 290, 296; Bogan v. 
Mortgage Co., 63 Fed. 192, 195, 11 C. C. A. 128, 130, 27 U. S. App. 
346, 350; U, S. v. Winona & St. P. E. Co., 67 Fed. 948, 959, 15 0. 
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C. A. 96, 107, 32 U. S. App, 272, 289. There is no averment of any 
error of law or of any fraud in the action of the comptroller in this 
case. Nor does the answer contain allégations sufflcient to warrant 
the considération of the mistake of fact, which is suggested. One 
who would attack for mistake of fact the judgment of an oificer to 
whose décision the législative department of the govemment has com- 
mitted the détermination of a question must distinctly plead and 
clearly prove the évidence before such ofQcer from which the mistake 
resulted, the particular mistake that he made, the way in which the 
mistake occurred, and the fact that, if the mistake had not been 
made, the décision would hâve been otherwise, before a court can 
enter upon the considération of the main issue alleged to hâve been 
decided by the oflQcer through mistake. U. S. v. Northern Pac. R. 
Oo., 95 Fed. 864, 882, 37 C. C. A. 290, 308; U. S. v. Atherton, 102 U. 
S. 372, 374, 26 L. Ed. 213; U. S. v. Budd, 144 U. S. 154, 167, 168, 
12 Sup. et. 575, 36 L. Ed. 384; U. S. v. Mackintosh, 56 U. S. App. 
483, 490, 29 C. 0. A. 176, 179, 85 Fed. 333, 336; U. S. v. Throckmor- 
ton, 98 U. S. 61, 66, 68, 25 L. Ed. 93; Marquez v. Frisbie, 101 U. S. 
473, 476, 25 L. Ed. 800. There is nothing of this character in the 
answer in this case, and, even if it contained such allégations, they 
would not constitute a défense at law, but it would be necessary for 
the défendant to présent them by a bill in equity praying for the 
proper relief. There is, theref ore, nothing in the answer which would 
warrant a considération of the correctness of the action of the comp- 
troller of the currency in calling for this second assessment. The 
only question it présents is whether or not the détermination of that 
question was within his jurisdiction, and of that there can be no 
doubt. Whether it was necessary to collect this second assessment 
of 25 per cent, of the par value of the stock of thèse défendants for 
the sole purpose of supplying losses wrongfully made by the receiver 
in the administi"ation of "the affairs of the bank, or it was necessary 
to collect it to pay the debts of the bank, regardless of such defl- 
ciency, was a question clearly within the jurisdiction of the comp- 
troller; a question which he must hâve decided adversely to the de- 
fendants when he determined to make this second assessment, and 
a question upon which his décision is conclusive against the collatéral 
attack upon it which is made by the défendants in their answer. 
Latimer v. Bard (C. C.) 76 Fed. 536, 540; Kennedy v. Gibson, 8 Wall. 
498, 505, 19 L. Ed. 476; Bank v. Case, 99 U. S. 628, 634, 25 L. Ed. 
448; Bank v. Case, 131 U. S. Append. 144, 23 L. Ed. 961; Casey v. 
Galli, 94 U. S. 673, 681, 24 L. Ed. 168; Bank v. Mathews, 85 Fed. 
934, 941, 29 0. C. A. 491, 497, 56 U. S. App. 636, 651; Aldrich v. 
Yates (0. G.) 95 Fed. 78, 80. 

This action is not barred by the statute of limitations. The as- 
sessment upon which it is basai did not fall due until the time flxed 
for its pay ment by the comptroller on March 7, 1899, and this action 
was brought within seven months thereafter. The judgment below 
is reversed, and the case is remanded to the circuit court, with direc- 
tions to enter judgment for the plaintiff in error for the amount 
claimed in his pétition. 
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UNITED STATES v. TBLLBR. 

(Oircult Court of Appeals, Eightli Circuit. January 28, 1901.) 

No. 1,439. 

1. Public Lands— Uni,awful Cdttihg of Timber— Construction op Release. 

Défendant eut a large number of railroad ties upon unsurveyed public 
lands of the United States without authority, but, as he claimed, under a 
mistake. He was notified to stop cutting, and that tbe government 
claimed the ties so eut. After some negotiation lie received a dispatch 
from the land department, which he construed as authority to continue 
cutting, and did so for a few days, until he learned that sueh authority 
had not been glven. He thereafter entered Into a contract with a spécial 
agent of the department which recited that he had in his possession certain 
ties claimed by the United States and certain others the ownership of 
■which was being investigated by the agent, and by which the agent re- 
leased ail claim of the government to such ties and défendant agreed to 
pay the value of such as should be determined on Investigation to hâve 
been unlawtully eut. Eeld, that such contract must be construed as apply- 
Ing to ail ties then in defendant's possession, whether eut prier to the 
notice of claim or afterwards, and precluded the United States from 
BUbsequently claiming the ownership of any of the same. 

2. Same— Mbasurb op Damages— Evidence op Good Faite. 

The uneontradicte'd testimony of a défendant that, after being notlfled 
that land on which he was cutting railroad ties was unsurveyed public 
land and to cease worli thereon, he received a dispatch from the land de- 
partment which he construed as permitting hlm to proceed Is suQicient 
to warrant the submission to the jury ot the question of his good faith, 
and to authorlze an instruction that if he was a willful trespasser in cut- 
ting thereafter the measure of damages would be the value of the ties, 
without déduction for his labor, but if an unintentional trespasser the 
measure would be the value of the ties as they stood In the tree. 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

Thls was an action In replevin, brought by the plalntifC in error against 
the défendant in error to secure possession of 47,000 ties alleged to hâve been 
eut by the défendant without authority from unsurveyed public lands. The 
marshal retumed that he executed the order of delivery made in the case by 
taking possession of 47,000 ties, located on the bank of the North Platte river 
at or near the mouths of Mullen and French creeks, in Carbon county, in the 
State of Wyoming. The record shows that of the 47,000 ties replevied about 
3,000 were eut from defendant's own lands, leavlng about 44,000 ties really in 
dispute. Thèse undoubtedly were eut from unsurveyed publie lands, and were 
unlawfuUy eut by the défendant; but he claims to hâve believed that the 
lands from which the ties were eut had been surveyed and were open to 
entry and purchase, and, so behevlng, that he notified George B. Abbott, spé- 
cial agent of the gênerai land office located at Cheyenne, that he was cutting 
timber from those lands and Intended to enter and pay for the same. This 
notice appears to hâve been given ,Tuly 1, 1898. Suhsequently, on July 22. 
1898, Abbott, as spécial agent, notified défendant to stop cutting, and for- 
bade hlm removing and selling any of the tiea which had already been 
eut. Negotiations were then opened between the défendant and the commis- 
sloner of the gênerai land office at Washington with référence to defendant's 
rights. Thèse negotiations resulted in a télégraphie dispatch from the land 
commissioner, hearing date July 26, 1898, as foUows: 

"Agent Abbott bas been telegraphed to release J. G. Teller's ties on written 
promise for latter to reimburse government for balance ascertained after in- 
vestigation; also advlse railroad of présent claim by government to ties. 
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Teller ean apply to purchase tlmber on public lands under land office drcnlar 
March seventeenth, nlnety-eight 

"[Signed] BInger Herman, Oom'r." 

On receipt of this communication f rom the land commissioner, the défend- 
ant construed It as entitllng hlm to proceed with the cutting of ties and au- 
tliorlzing hlm to apply to purchase the tlmber comlng therefrom, and, so con- 
strulng it, he in good faith, as he claims, notlfied his foreman, who had 
stopped work on recelving Abbott's notice of July 22d, to proceed with the 
cutting. The negotiations already referred to resulted on August 3, 1898, in 
the exécution and dellvery of the followlng Instraments; that is to say: 

(1) "I, George B. Abbott, spécial agent of the gênerai land office of the 
United States of America, and acting for and in hehalf of the sald gênerai 
land office, do hereby release from any and ail claims of the United States 
of America certain railroad ties now in the possession of J. C. ïeller, at two 
certain tle camps situated and located in the county of Carbon, state of 
Wyoming; one of sald camps being at MuUen creek, about four miles from the 
raouth of Mullen creek, and the other of sald tle camps being situated and 
located In said county and state near Brush creek, in said county and state, 
about flve miles from the mouth of said Brush creek. And the said George B. 
Abbott, spécial agent as aforesaid, for and on behalf of the said gênerai land 
office, does hereby release from any claim which the United States of America 
may now hâve or may hereafter make to certain railroad ties now in the pos- 
session of the said J. C. Teller, In the North Flatte river at ITt. Steele, 
and at a point on the North Flatte river where Mullen creek emplies into 
said river; the said ties being ties concerning the cutting of which the said 
George B. Abbott is now making an Investigation. The sald release is made 
in considération of an agreement this day entered into between J. C. Teller 
and the United States of America, and by virtue of Instructions recelved from 
the gênerai land office of the United States of America. 

"[Signed] George B. Abbott, Spécial Agent G. L. O." 

(2) "Know ail men by thèse présents, that whereas, George B. Abbott, spé- 
cial agent G. L. O. of the United States of America, has laid claim In the 
name of the United States of America to certain raJlroad ties in the county 
of Carbon, state of Wyoming, under the claim that the said railroad ties were 
eut by one J. 0. Teller contrary to the laws of the United States of America, 
and has claimed said ties for the United States of America; and whereas, the 
said George B. Abbott, spécial agent as aforesaid, is investigating the ques- 
tion as to whether or not eei-tain other ties now in the possession of the said 
J. C. Teller in the North Flatte river at Ft. Steele, Wyo., and In the North 
Flatte river between the said Ft. Steele, Wyo., and a point on the North 
Flatte river where Mullen creek empiles Into the sald river, were eut con- 
trary to the laws of the United States of America; and whereas, the said J. C. 
Teller is desirous of disposing of the said ties, including those claimed by the 
said George B. Abbott, and those now being Investigated by the said George B. 
Abbott; and whereas, the said George B. Abbott has recelved certain Instruc- 
tions from the gênerai land office of the United States of America relative to 
the claimlng of said ties: Now, therefore, in considération of the premises and 
in considération of the fact that the said George B. Abbott Is about to release 
said ties so claimed by the United States, and is about to release from any in- 
tended seizure or claim any of said ties now being investigated by the said 
George B. Abbott, the said J. C. Teller does agrée to and with the United States 
of America that he will pay to the said United States of America, through the 
receiver of public moneys of the United States land office, at Oheyenne, Wyo., 
the full value aceording to the raies laid down in the letter of N. O. McFar- 
land, commissioner of the gênerai land office, department of the interior, on 
Mareh Ist, 1883, the said letter and its contents being set forth in a circular 
of instructions to the spécial agents of the gênerai land office relative to timber 
on public lands, issued March 8th, 1898, at page 46 thereof; it being intended 
in and hereby to provide that the number of ties so to be paid for by the said 
J. C. Teller shall dépend upon and be determined by the report and investiga- 
tion of the sald George B. Abbott, spécial agent as aforesaid, and tlint lUe tact 
as to whether or not there has been a trespass on the part of the f^.iid J. 0. 



UNITED STATES V. TELLER. 449 

Teller, and as to whether or not the sald tles belong to the TJnlted Stiates of 
America, and as to which rules set farth in tlie said commissioner's letter In 
flxing damages shall apply, is to be determined by the sald gênerai land office. 

"In wltness whereof, I bave hereunto set my hand and seal thls tbird day 
of August, A. D. 1898. 

"[Signed] J. C. Teller. [Seal.]" 

"In the présence of Geo. H. Benjamin." 

Immedlately on the delivery of thèse instruments on August 3, 1898, the 
claim of the United States under the notice was withdrawn, and défendant 
proceeded to dispose of the ties referred to in the notice. After July 26, 1898, 
the date of the receipt of the dispatch from the eommlssioner of the gênerai 
land office already set out, défendant, under the bellef, as he claims, that the 
directions of the eommlssioner permitted him to proceed with the eutting of 
the ties on the lands in question, proceeded with bis work and probably eut 
Bome 3,000 or 4,000 ties between that date and August 3, 1898, but, on being 
advised of bis error, Immedlately gave notice to bis foreman In charge of the 
choppers to cease cuttlng. By reason of fallure to bring this notice speedily 
home to each and erery chopper, some small amount of ties was eut after Au- 
gust 3, 1898, so that, of the 44,000 ties eut from government lands and seized 
by the marshal under the order of delivery made in the case, some were eut 
prior to July 22d, some between July 26th and August 3d, and some after 
August 3d. The trial court ruled that the contract created by the two instru- 
ments already set out vested title to ail of the ties eut on or beforu August 3d, 
in the défendant, and that as to such ties the verdict must be in favor of the 
défendant, and the value thereof assessed against the United States, but that 
ail ties eut after August 3, 1898, belonged to the United States and were 
wrongfully eut by the défendant, and that, In assessing damages against the 
United States for such of the ties as were eut prier to August 3d, the jury should 
deduct from thelr verdict the value of ail ties eut by the défendant after 
August 3d. On this subject the court below charged the Jury as follows: 
"That this agreement and release" of August 3, 1898, as set forth In defend- 
ant's answer, "constituted a settlement between the parties for ail ties eut 
prior to the date of the agreement, vlz. August 3, 1898;" and "that, in view of 
the pleadings and évidence In this case, you should flnd that the rlght of prop- 
erty and the rlght of possessiou of the ties returned as taken by the United 
States marshal under bis writ of replevin were in the défendant at the time 
they were so taken by the marshal, except the ties which you may flnd from 
the évidence were eut after the 3d day of August, 1898, the date of thls agree- 
ment." An exception duly taken by the plaintifC to this part of the charge 
raises the important question argued in this case. There are minor exceptions 
taken to the exclusion of évidence and to the charge relating to the measure 
of damages, whieb wlU be sufflciently noticed in the opinion. 

Edward A. Rozier, for the United States. 

Willard Teller (Clayton 0. Dorsey, on the brief), for défendant in 
error. 

Before CALDWEUL, and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

A référence to the two instruments executed by Abbott and Teller 
discloses that the parties had in contemplation something besides the 
ties to which the government laid claim in the notice given by Abbott 
on July 22d. After reciting the existence of that claim, the instru- 
ment signed by Teller proceeds to recite that Abbott "is investigating 
whether or not certain other ties now" — ^that is to say, on August 3d — 
"in the possession of Teller," and in the same région where the ties 
were eut prior to July 22d, were unlawfuUy eut. The instrument then 
106 F,— 29 
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recites that Teller is désirons of disposing of said ties, including those 
claimed by Abbott and ''tliose now being investigated by him." Af ter 
thèse recitations the instrument proceeds as follows: 

"In considération of the premlses and In considération of tlie fact tiiat tlie 
said George B. Abbott is about to release said ties so claimed by tbe United 
States, and is about to release from any Intended seizure or clalm any of said 
ties now being investigated by the said George B. Abbott, the said Teller 
does agrée to and with the United States of America," etc. 

The instrument signed by Abbott, referred to as the "release," in 
clear and unambiguous language purports to release "from any and 
ail claims of the United States of America certain ties now" — that is 
to say, August 3, 1898 — "in the possession of J. G. Teller" at the 
camps from which the ties in controversy came. No question is 
raised by the pleadings or assignment of errors touching Abbott's 
authority to act for the United States and to exécute the release 
signed by him. The two instruments, therefore, each executed in con- 
sidération of the other, constitute a contract between the United 
States and Teller, and must be construed so as to give effect, if possi- 
ble, to each and ail of its provisions. 

The several excerpts to which attention has just been called clearly 
show that the parties to the contract had in mind something besides 
the ties eut prior to July 22d, to which Abbott's notice of that date 
relates, and no reason is perceived why the language employed in the 
contract should not be given its ordinary and natural meaning ; and, 
when such language clearly comprehends ail ties then in the possession 
of Teller, no forced limitation should be imposed upon it so as to ex- 
clude any of such ties from its opération. In our opinion, the lan- 
guage is too broad and comprehensive to admit of the construction 
now claimed by counsel for the United States. There was no error, 
therefore, in the ruling of the court below that the contract of August 
3d devested the United States of the title and right of property in ail 
ties eut prior to August 3, 1898. This leaves only such ties as were 
eut after that date subject to further considération, and it is important 
to bear this in mind in considering exceptions to the action of the 
trial court in excluding évidence. 

George B. Abbott was sworn as a witness on the part of the plain- 
tiff, and during his examination testified that he had no personal 
knowledge as to how many ties were eut by the défendant, but that 
he had taken affldavits of choppers who had worked for the défendant. 
After he had thus disqualifled himself to testify as to the only mater ial 
question in the case, he was asked this question : 

"You may state whether or not, at the time you made the contract and gave 
the release referred to in the pleadings, the number of ties which were re- 
leased at the Mullen creek camp was the number of 18,792." 

This question was ruled ont by the court on objection made by the 
défendant. This ruling was clearly correct. The answer could only 
hâve been the resuit of information gathered by him from the chop- 
pers, and therefore hearsay, and of no value. Not only so, but an 
answer to the question as put would hâve been so remotely related to 
the only issue left for trial in the case as to be of no substantial value. 

Other questions were asked of witness Abbott, and objected to by 
défendant, and ruled out by the court. To ail thèse questions we 
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hare given caref ul considération, and conclude that no réversible error 
was committed by the court. The questions either called for hearsay 
évidence or the opinion of the witness on the construction of the con- 
tract, or related to ties not involved in the controversy before the 
court or too remotely connected with them to throw any light on the 
issue. 

The next assignment of error relates to that portion of the charge 
to the jury which reads as f ollows : 

"In fixlng the value of the ties, if you find from the évidence that any were 
eut after the 3d day of August, 1898, you must asceitain from the évidence 
whether they were willfully eut or caused to be eut by the défendant. If you 
find from the évidence that they were willfully eut after that date by the 
défendant or by his direction, then the amount to be deducted would be their 
value at the place where they were taken, with no déduction for his labor or 
expense. Ilowever, if you should find from the évidence that some ties were 
eut, but that the défendant was an unintentional or mistaken trespasser, then 
the amount to be deducted would be Iheir value at the time they were so eut, 
less the amount which he or his employés hâve added thereto by their 
labor; in other words, the value as they stood lu the tree, which the testimony 
tends to show was about three cents per tie." 

It is not contended that the proposition of law hère announced is 
incorrect, but that there was no évidence on which to submit the issue 
as to whether the défendant was an intentional or mistalien trespasser. 
It is urged by counsel for plaintiff that défendant had been informed 
not only that the land from which the ties were eut was unsurveyed 
public land, but had been notified on July 22d to stop work thereon for 
that reason. This is true; but it is aiso true that défendant on July 
26th received a dispatch from the commissioner of the gênerai land 
office which, according to his uncontradicted testimony, he construed 
to give Mm the right to proceed with the cutting of ties on terms re- 
ferred to in the dispatch. He testifies that, relying on that dispatch, 
he proceeded in a limited way to eut ties, believing in good faith that 
he had been accorded that privilège, until he was advised early in 
August by his attorney to the contrary, and that he immediately there- 
after gave orders to suspend ail work. Evidence of this kind is uu- 
doubtedly sufQcient to go to the jury on an issue whether défendant 
was a willful trespasser or a mistaken or unintentional trespasîier 
in cutting ties after August 3d. The charge of the court, being cor- 
rect in law (Belles Wooden-Ware Co. v. U. S., 106 U. S. 432, 1 Sup. Ct. 
398, 27 L. Ed. 230; Golden Eeward Min. Co. v. Buxton Min. Co. [C. C] 
79 Fed. 868), was warranted by the proof, and no error was thereby 
committed. 

The next assignment of error relates to that portion of the charge 
which tells the jury that, if any of the ties eut after August 3d were 
eut without the knowledge or consent of the défendant, he would nof 
as to such ties be a willful trespasser. This is undoubtedly correct in 
law, and the criticism to the effect that there was no évidence on 
which to predicate it is, in our opinion, ill founded. 

This concludes a considération of ail the assignments of error which 
were seriously pressed upon our attention in argument or brief, and. 
having examined the entire record and believing that the resuit 
reached was substantially right, the judgment is aifirmed. 
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MOBGAN et al. v. JOHNSON, Mayor. 

(Circuit Court o£ Appeals, Eighth Circuit. January 28, 1901.) 

No. 1,381. 

1. Appeal— Revibw—Qubstioks Determtned on Fobmek Appeal. 

The décision of the circuit court of appeals on a question distinctly pre- 
sented and passed upon becomes tbe law of the case, and will not he re- 
eonsidered on a subséquent appeal in the same case. 

2. Deed— Attemptkd Impeachment et Grantor — Equitiks op Parties. 

Where a city has undertaken to convey property to one who had a prier 

équitable claim thereto, receiving the considération demanded, and has 

for many years acquiesced in the ownership and possession of the grantee, 

the conveyance will be sustained by the courts, unless clearly illégal. 

8. Municipal Corpokations— Action of Coiikcil— Mode dp Executing Power. 

Where the power to dispose of property owned by a city is vested by 
statute in the city council, the manner of its exercise not belng prescribed, 
the adoption of a motion authorizing and directing the conveyance of 
property is as efflcacious as the passage of an ordinance. 
4 Sam]« — Authorizing Conveyance. 

The city of Denver acquired (rom the United States the title to certain 
land, a portion of which had previously been purchased from a claimant 
by the bishop of the Catholic Church, and devoted to cemetery purposes. 
The bishop presented a pétition to the city council, setting ont such facts, 
and praying that the council would cause a good deed to be made on 
behalf of the city conveying the property to him, "as Catholic bishop afore- 
said, and to his successors in office, forever." The pétition was referred 
to a commlttee, which reported In favor of granting the prayer thereof, 
and on motion the report of the committee was adopted by a vote of the 
council. The council had power, under the statutes of the state, to dis- 
pose of the property. Held, that its action constituted sufficient authority 
to support a deed executed on behalf of the city conveying the property 
to the petitioner in considération of the payment to the city of the amount 
It had expended in acquiring the title. 
6. Deeds— Validity — Conformity to Adthoritt Conperred to Exécute. 

The pétition having stated the rlght in which the property was claimed 
by petitioner, and the purpose for which the title was desired, it was not 
essentlal that the deed should déclare the trust upon which it was con- 
veyed, but the désignation of the grantee by his name and officiai title. 
and a récital that the deed was made by order of the city council, and 
"for the purposes aforesaid," was a sufliclent référence to the pétition and 
proceedings of the council to disclose sueh trust; nor was the deed in- 
validated because the habendum clause ran to the grantee, "his heirs and 
assigns," instead of to his "successors in office," nor because his eccle- 
siastical title was incorrectly stated. 
6. Vbndor and Purohaser — Recovehy of Land bt Vendor— Depectivb 
Deed. 

A city which has, through its council, legally and effectually authorized 
a conveyance of property, has received the agreed considération, and exe- 
cuted a deed by its mayor, under which the grantee has talsen and held 
possession of the property for many years, cannot recover the property 
by an action in e.iectment, on the grouud that the mayor was not the 
proper person to exécute the deed, and it is therefore without authority 
and void, since the grantee is, at least, vested with the équitable title, 
which a court of equity would proteet, by enjoining an action at law, until 
the city could be requlred to exécute an effective deed. 

In Error to the Circuit Court of the United States for the District 
af Colorado. 

This was a suit in ejectment Instituted in 1892 by Platt Rogers, as mayor 
of the city of Denver, against Samuel B. Morgan and sonae 40 other persona. 
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grantees of Morgan, for the possession of the S. % of the N. E. Vi ot the S. E. 
% of section 2, township 4, range 68 W., in Arapahoe county, Colo. In the 
progress of tlie cause, Henry V. Johnson, présent mayor of Denver, and de- 
fendant in error herein, was substituted for Platt Eogers, and, by stipulation, 
the answer of Samuel B. Morgan was made to stand as the answer of ail 
other défendants. On the death of Samuel B. Morgan, Ellen Theresa Morgan, 
the présent leading défendant, and the other heirs at law of Samuel B. Mor- 
gan, now plaintiffs in error, were substituted as défendants in his place and 
stead. The cause was first tried on demurrer to the answer, and resulted 
in a judgment in favor of the plaintifï for the possession of the land in contro- 
versy. A writ of error was sued out, and the cause brought to tliis court for 
review. On March 1, 1897, the judgment of the trial court was reversed, and 
the cause remanded for further proceedings in accordance with the opinion 
rendered. Morgan v. Eogers, 25 0. C. A. 97, 79 Fed. 577. After the cause 
was so remanded, plaintifC filed a replication to the answer, and afterwards 
tiîed an amended replication, upon which the cause went to trial. The facts 
appear sufficiently stated in the former opinion of this court, and the conclusion 
there reached was that by virtue of the acts of congress and the patent of 
November 15, 1873, referred to In the opinion, the city of Denver acquired an 
Tincondltlonal title in fee simple absolute to a tract of land, including that now 
in controversy; and that, notwithstanding the act of congress in question 
authorized the clty of Denver to make an entry of the land "to be held and 
used as a burial place for the said city and vicinity," the patent Issued 
granted to the city such title in fee simple, without condition, as enabled the 
city to sell and dispose of the land uncondltionally, for any purpose deemed 
by it désirable. The défendants below claimed in their answer that, the city 
of Denver, having such unconditlonal fee, on February 6, 1874, conveyed the 
land in question to Joseph P. Machebeuf, and that on April 25, 1887, Mache- 
taeuf conveyed the same to Samuel B. Morgan, the défendants' grantor, and 
thIs court held in its former opinion that, if such were the facts, the title to the 
lands in question was well vested in Morgan. The amended replication filed 
by plalntifiC joined issue on certain averments of the answer, relating to assess- 
ments of the land In question for city taxes, and the payment of such taxes 
by Morgan after he acquired title in 1887, and affirmatively pleads that the 
deed made by the mayor to Machebeuf, on February 6, 1874, was not made 
or executed pursuant to, or in conformity with, any vote of the city councll 
of the city of Denver. The balance of the replication, when properly con- 
strued, questions the légal sufflciency of the other facts set up in the answer, 
but does not deny the facts as stated. At the trial below the plaintifC offered 
in évidence the patent of the United States to Joseph E. Bâtes, as mayor of 
Denver, of date November 15, 1873, and rested. The défendants, after an 
unavailing motion for an instrueted verdict, offered in évidence the deed of the 
city of Denver, by Francis M. Case, mayor, to Joseph P. Machebeuf, of date 
February 6, 1874. Plaintiff objected to the introduction of this deed, and 
assigned the followiug reasons therefor: "That by reason of the act of con- 
gress of the United States of date May 21, 1872, entitled 'An act to enable 
the city of Denver to purchase certain lands in Colorado for cemetery purposes,' 
the city of Denver and its mayor were without power and authority to convey 
the lands which were acquired by virtue of the act;" and the further reason 
"that no ordinance or resolution of the city eouncil of the city of Denver au- 
thorizing the conveyance has been shown"; and, further, that "the supposed 
deed does not conform to the recommendation of the committee to which the 
matter was sent, and whose report was adopted." For the purpose of a ruling 
on thèse objections, It was admitted by counsel that a certain report of pro- 
ceedings before the city councll, as set forth in the answer, and further stated 
in the admission, was correct. Thèse papers will bo referred to la ter in the 
opinion. The trial court disapproved of the first and second grounds of objec- 
tion, but sustalned the third, namely, that the deed offered did not conform to 
the recommendation of the committee to which the matter was sent, and whose 
report was adopted, and excluded the deed. Other deeds were offered In évi- 
dence by the défendants conveying Machebeuf's title to Samuel B. Morgan. 
Plaintiff's counsel objected to thèse deeds, on the sole ground that Machebeuf 
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was not shown to hâve tltle. The trial court sustalned thèse objections, and 
due exceptions were saved by the défendants to such rullngs. This statement 
reduces the case, in Its broadest aspect, Irrespective of the reasons glven by 
the court below for its actions, to the following questions: First, whether 
the City of Denver, in view of the supposed condition alleged to bave been 
created by the use of the words in the act of 1872, "to be held and used as a 
burial place for the said eity and vicinity," had power to convey the lands in 
question wlthout regard to the condition; second, whether there was any reso- 
lution or other authority granted by the city council to sell the lands in ques- 
tion to Machebeuf ; and, third, whether the deed actually made to Jlachebeuf 
conformed to the resolution or authority granted, if any, by the city council. 

Willard Teller (Harper M. Orahood, on the brief), for plaintiffs in 
error. 

Tom Herrington (J. M. Ellis, S. L. Carpenter, and Guy Le Roy 
Stevick, on the brief), for défendant in error. 

Before CALDWELL and THAYEB, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The décision of this court rendered on the first writ of error (Morgan 
V. Rogers, supra) is the law of this case. That décision was that the 
act of congress of May 21, 1872, did not operate to annex any condi- 
tion to the grant authorized by it, and that the patent to Bâtes, as 
uiayor, in trust for the city of Denver, and to his successors and as- 
signs, forever, created only a naked, passive trust, under which the 
entire bénéficiai use, possession, and control vested at once and abso- 
lutely in the city of Denver. That décision satisfactorily and con- 
clusively settled the question that the city of Denver had the right and 
power to convey the land in question to Machebeuf, and, notwithstand- 
ing the elaborate reargument of this question by counsel, no further 
considération will now be given to it. Balch v. Haas, 20 C. C. A. 151, 
73 Fed. 974, 36 U. S. App. 693, and cases there cited. 

The only remaining question is whether the city of Denver did 
convey the land to Machebeuf. That it recognized a highly meritori- 
ous and équitable claim of Machebeuf; that it received the agreed con- 
sidération from him therefor; that it undertook to exécute a deed 
to perf orm its équitable, as well as légal, obligation ; that it permitted 
the Bishop and his grantees to take possession of the land, and exer- 
cise rights of ownership and control, for a period of 18 years or more 
before it questioned their title, — cannot be gainsaid or questioned. 
Under such circumstances, an insurmountable légal necessity must 
be found by this court to induce it to disturb the defendant's posses- 
sion. What is claimed to be that necessity? Substantially stated, 
it is this : that there was no resolution of the city council authorizing 
the conveyance to Machebeuf, and that the deed, as made, fails to 
conform to the resolution claimed to hâve been adopted. 

It appears that on October 28, 1872, Joseph P. Machebeuf, who, 
as stated by the answer and not denied in the replication, was the 
bishop of the Oatholic Church for the diocèse of Denver, presented 
a pétition to the mayor and common council of that city in words and 
figures as foUows: 
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"To the Honorable the Mayor and Common Coundl of the (Jty of Denrer: 
Tour petltloner, Joseph P. Machebeuf, CathoUc bishop of Denrer, respectfully 
represents to your honorable body, on hls own behalf and on that ot the Cath- 
olic Ohurch of Denver and Arapahoe county, that some time In the year 1863 
he purchased, for the sum of $200, from one John I. Walley, the foUowlng de- 
Bcribed pièce of land, sltuate In sajd county of Arapahoe, vlz.: The N. E. % 
of the S. E. % of Sec. 2, T, 4 S., E. 68 W.; and that from the time of sald 
purchase and since hltherto sald pièce of land has been used and Btill 1» 
used by the members of sald Catholic Ohurch of Denver and Arapahoe county 
as a burlal place, and that a great number of thelr dead are therein buried. 
And your petltioner further represents that having been Informed that the 
City of Denver has procured from the government of the tJ. S. a patent of a 
certain pièce of land, Including the pièce hereinbefore descrlbed, to be used 
as a cemetery, he fears some measures may be taken by your honorable body 
to lay out and arrange the entire pièce of land conveyed as aforesald to the 
City of Denver, whereby the disposition and arrangement of said pièce herein- 
before described might be greatly dtsturbed and Interfered wlth, to the détri- 
ment of the said members of the CathoUc Church in regard to the sald land 
so used by them as a place of burlal. Wherefore your petltloner humbly prays 
that your honorable body may Instruct a good deed of conveyance to be made 
on the part of sald city of Denver, by whomsoever Is lawfuUy empowered, in 
granting and conveying the fee of said pièce of land hereinbefore described, 
unto your petltloner as CathoUc bishop aforesald, and to hls successors In 
office, forever, and your petltloner will ever pray, etc. 

"Joseph P. Machebeuf, Bishop of Denver, 

"By Edward L. Johnson, Hls Atty. In Fact 

"Denver, Oct. 28, 1872." 

Such proceedings were afterwards had on that pétition that on the 
4th day of December, 1873, the committee which had been appointed 
for that purpose reported to the common council of the city of Denver, 
and to the mayor thereof, in words and figures following: 

"To the Honorable Mayor and Council: Your committee flnd, on examina- 
tlon, that within parties had rights prevlous to the city, and would recommend 
that the prayer of the petltloner be granted, and the mayor, in behalf of the 
city of Denver, Is authorlzed to make them thelr deed, provided they pay Into 

the city treasury the cost of the land, and which means ail actual [ ] 

which the city of Denver has been to in obtaining government title, ail of 
which is respectfully submitted." 

Afterwards, and on the 8th day of Jamiary, 1874, the committee on 
public grounds and buildiegs for the city of Denver, to whom said 
pétition had been referred; reported in the words following: 

"The committee on public grounds and buildings ot the city of Denver, to 
whom was referred the pétition of the Right Rev. Joseph P. Machebeuf, bishop 
of the Roman Catholic Church, submit the following report: Denver, Colorado 
Territory, Jan. 8th, 1874. To the Honorable Mayor and Olty Council of the 
City of Denver — Gentlemen: Your committee ail report they bave examined 
the foregolng pétition, and would recommend the prayer of the pétition be 
granted." 

The journal of the city council shows that a motion was made to 
adopt the report of the committee, and that the motion was carried 
by a vote of eight in the affirmative to three in the négative; and it 
further appears, by the uncontradicted averments of the answer, that, 
in pursuance of said recommendation and vote of the city council, the 
mayor, on February 6, 1874, éxecuted and delivered a deed to Joseph 
P. Machebeuf in words and figures as foUows: 

"This deed, made thls 6th day of February, A. D. 1874, between the city 
of Denver, by Francis M. Casej its mayor, in the county of Arapahoe and terri- 
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tory of Colorado, of the flrst part, and tbe Rt. Rev. Joseph P. Machebeuf, 
bishop of Colorado, of the county of Arapahoe, terrltory of Colorado, of the 
second part, wltiiesBeth: That the said party of the flrst part, for and in 
considération of the sum of flfty dollars to the said party of the flrst part in 
hand paid by the said party of the second part, the receipt whereof is hereby 
confessed and acknowledged, has remised, released, sold, conveyed, and qnit- 
claimed, and by thèse présents does remise, sell, convey, and quitclaim, unto 
the said party of the second part, his heirs and assigns, forever, ail the rlght, 
title, interest, claim, and demand which the said party of the flrst part has in 
and to the following described real estate situate, lying and being in the county 
of Arapahoe and territory of Colorado, to wit, the southwest quarter of sec- 
tion two, townshlp four south, of range 68 west This deed is made by order 
of the City council of the city of Denver. To hâve and to hold the same, to- 
gether with ail and singnlar the appurtenances and privilèges thereto belong- 
ing, or in any wlse appertalning, and ail the estate, right, title, Interest, and 
claim ■whatsoever of the said party of the flrst part, either In law or equity, 
to the only proper use, beneflt, and behoof of the said party of the second part, 
his heirs and assigns, forever, for the purposes aforesald. In witness whereof 
the said party of the flrst part, by Francis M. Case, its mayor, has hereunto set 
hand and seal the day and year above written. 

"[Slgned] The City of Denver, [Seal.] 

"By Francis M. Case, Mayor of Denver.* 

This deed was duly acknowledged on the day of its date, and after- 
wards, on February 7, 1874, was duly recorded in the appropriate land 
records for Arapahoe county. 

Addressing ourselves, now, to the flrst of the remaining objections 
to the deed to Machebeuf, inquiry must be made whether there was 
any ordinance or resolution of the city council authorizing the exécu- 
tion of the deed. The pétition of the bishop was addressed to the 
common council of the city of Denver, the duly-constituted body 
through and by which the city under its organic law alone could exer- 
cise the power conferred upon it to seU and convey its real estate. 
Sections 4, 5, City Charter 1866. After setting forth fully his équi- 
table claim to the lands in question, the bishop closes his pétition with 
the prayer "that your honorable body may instruct a good deed of 
conveyance to be made on the part of the said city of Denver, by 
whomsoever is lawfully empowered, granting and conveying the fee 
of said pièce of land hereinbefore described unto your petitioner, as 
Catholic bishop as aforesaid," etc. This pétition was flrst ref erred to 
a spécial committe«, which speedily reported that the bishop and his 
church had rights superior and antécédent to those of the city, and 
"recommended that the prayer of the pétition be granted" on certain 
terms, which, for the présent purpose, it is unnecessary to repeat. 
Soon thereafter, for reasons unexplained, the bishop's pétition was 
referred to the committee of the council "on public grounds and build- 
ings." This committee soon reported that they had examined the 
pétition, and recommended that "the prayer of the pétition be grant- 
ed." The prayer of the pétition, so referred to, is thus eiïectually in- 
corporated in the committee's report, and this report, as submitted 
to the council, became, in effect, a recommendation that the council 
direct a good and sufficient deed to be made conveying the land re- 
ferred to in the bishop's pétition to him as such bishop. The record 
shows that there was a motion to adopt that report, and tliat such 
motion was duly carried. This, in our opinion, constitutes direct and 
sufScient authority emanating from the city council for the couver- 
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ance in question. The objection that this authorization was made by 
motion, instead of by formai resolution or ordinance, is without merit. 
The city council was empowered by law to act for the city in selling 
and conveying its property, and there was no requirement that its 
action should be by ordinance. This court said in Illinois Trust & 
Savings Bank v. City of Arkansas City, 22 C. G. A. 171, 76 Fed. 271, 
34 L. R. A. 518: "It is common learning that where a statute au- 
thorizes action by the législative body of a city, and does net require 
such action to be taken by ordinance, it may be taken by a vote upon a 
motion or by the passage of a resolution." In support of this proposi- 
tion, a large number of cases are cited. The trial court applied this 
view cf the law, and properly overruled plaintiff's objection to the in- 
troduction of the deed for want of authorization. 

The only remaining question is whether the deed actually made to 
Machebeuf conformed to the recommendation and report of the com- 
mittee so adopted by the city council. It is argued by counsel for the 
city that if the deed had corresponded to the prayer of the bishop's 
pétition, as recommended by the committee to the council, the grant 
would hâve been made to "Joseph P. Machebeuf, Catholic bishop of 
Denver, and to his successors in office, forever." It is further argued 
that the pétition of the bishop as submitted to the council clearly dis- 
closes that he claimed the land for his church, and desired a convey- 
ance to Mm for that church, but that contrary to the recommendation 
of the committee as adopted by the council, and in violation of the 
trust disclosed in the pétition, the deed as executed actually named 
as grantee the "Et. Rev. Joseph P. Machebeuf, bishop of Colorado, 
party of the first part," with the habendum clause thus: "To hâve 
and to hold ail and singular," etc., "to the only proper use, benefit, and 
behoof of the said party of the second part, his heirs and assigns, for- 
ever, for the pui'poses aforesaid." This objection to the deed, based 
on the grounds assigned, or either of them, is, in our opinion, without 
merit. Let it be conceded that the bishop requested a deed to him as 
trustée for his church, and that the city authorized the exécution of a 
deed for that purpose. It is familiar doctrine that the trust need not 
necessarily be stated in the deed. A déclaration of trust may be 
contained in a différent instrument from that by which the estate is 
vested in the trustée. Bisp. Eq. (ôth Ed.) § 65. The trust under 
which the bishop was to hold the land was distinctly declared in the 
pétition signed by him, and addressed to the city council. It was 
referred to in the report of the committee, and in the adoption of that 
report by the council. It was distinctly recognized in the deed itself. 
The title was vested in Joseph P. Machebeuf, his heirs and assigns, 
"for the purposes aforesaid." A careful examination of the deed as 
made discloses that the words last quoted must necessarily relate to 
his oflQce named in the deed as bishop of Colorado; in other words, the 
title as disclosed in the deed is vested in Machebeuf for the purposes 
of his bishopric. 

It is next objected that the habendum clause of the deed in question 
runs to the party of the second part, "his heirs and assigns, forever," 
instead of to him and "his successors in oflBce, forever," as stated in 
the pétition to the city council. We think this objection overlooks 
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the essential purpose to be accomplished bj tlie deed. That was to 
convey an indefeasible estate in fee simple to the trustée. Tlie apt 
and usual words for that pur-pose were employed, namely, to him, "his 
heirs and assigns, forever." The "heirs and assigns" hère mentioned 
are not words of purchase, but of limitation, and any title which might 
thereafter be devolved upon them would be subject to the same trust 
as was created by the deed in the ârst taker. 

It is next objected that the deed was made to the "Et. Eev. Joseph 
P. Machebeuf, bishop of Colorado," instead of "Joseph P. Machebeuf, 
bishop of Denver." Prom what has already been said, it appears that 
the purpose of the grant was to convey the property in question to 
Machebeuf, in trust for his bishopric, as disclosed in his pétition to the 
city council. The fact, if it be a fact, that his true title is "Catholic 
bishop of Denver" cannot avail to defeat the conveyance to him by 
his proper name, even though his office may hâve been inaccurately 
stated. The only effect of such inaecuracy would be to possibly create 
some uncertainty as to the benefieiaries under the trust; but this 
possibility is greatly minimized, if not totally extinguished, by the 
clear déclaration of trust found in contemporaneous and antécédent 
documents. So far as the city of Denver is concerned, this criticism 
of the deed, in our opinion, may be conclusively answered by the sug- 
gestion that the language criticised is nothing but descriptio per- 
sonse, and, even if inaccurate, there is abundant left to clearly flx 
the identity of the intended grantee. In our opinion, there is no such 
discrepancy between the authority conferred and the authority exe- 
cuted as to impair the deed in question. 

It follows from the foregoing that Joseph P. Machebeuf acquired 
good title to the lands in question from the city of Denver, and, as 
the only objection to the other deeds offered in évidence conveying 
the land from Machebeuf to the défendants was want of title in 
Machebeuf, such objections should bave been overruled, and the deeds 
admitted. 

We refrain from expressing any opinion on the question ar- 
gued at the bar as to whether the deed from the city of Denver to 
Machebeuf was executed by the proper offlcer or agent of the city, be- 
cause no such question was raised at the trial below. No objection 
was made to the introduction of the deed to Machebeuf because of any 
irregularity in its exécution, and no assignment of error présents any 
such question for considération. We hâve also not deemed it neces- 
sary to pass upon several assignments of error relating to the plead- 
ings or proceedings at the trial, preferring rather to dispose of the 
case on its merits. It follows from the conclusions reached, and al- 
ready stated, that the trial court erred in excluding the deeds offered 
in évidence by défendants, and for that reason the judgment must be 
reversed. 

This cause has now been twice before this court, and we hâve given 
ail phases of it our most serions attention and considération, and the 
conclusions reached and settled by our deliberate judgments on the 
two writs of error are that the city of Denver had the power to con- 
vey the land in controversy to Machebeuf, and that it did so. The 
deeds offered in évidence at the last trial show that Machebeuf has 
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conveyed the lands so acquired by Mm to the défendants in fhis case. 
A careful scrutiny of the record shows but one possible issue that 
might again be submitted to the trial court, and that is whether the 
city of Denver properly executed the direction of the city council to 
convey the land in controversy to Machebeuf ; in other words, whether 
the proper agent or ofiScer of the city executed the deed. The facts 
disclosed by the unchangeable written proof, found in the record, con- 
clusirely show that Machebeuf claimed an équitable right to the land 
in controversy; made his claim known to the city of Denver; secured 
an effectuai authorization by the city council for a conveyance to him ; 
paid an agreed considération therefor; and received the deed, which, 
in ternis, recites that it "is made by order of the city council of the city 
of Denver." If, for any reason, the culminating act of executing the 
deed was irregularly performed, — that is to say, if the deed should 
hâve been executed by a commissioner appointed by the city council, 
as claimed in argument by counsel, instead of by the mayor of the city 
as done, — it was such a mistake or oversight, in no manner disturbing 
the fixed rights of the parties, as can be readily corrected by an appro- 
priate équitable proceeding. Inasmuch as a further trial at law of 
this sole remaining issue could undoubtedly be enjoined until such 
équitable proceedings could be had, we perceive no reason for remand- 
ing this cause for a further trial. The controversy bas been pending 
between the parties for nine years, and during that time ail the sub- 
stantial and meritorious questions of différence between them hâve 
been settled. It would avail nothing to pursue the litigation further. 
The judgment is therefore reversed, and the cause remanded to the 
trial court, with directions to enter judgment in favor of the défend- 
ants. 



HICKS, County Auditor, et al. v. CLEVELAND. 

(Circuit Court of Appeals, Fourth Circuit. Pebruary 7, 1901.) 

No. 367. 

1. Mandamtts— Collection op Judombst against Municipalitt— Singi-e Writ 

AGAINST SePARATB OfPICEHS. 

Where It Is fcy statute made the duty of a county auditor to assess, and 
of the treasurer to collect, a tax for the payment of a municipal debt 
evideEced by a judgment, a single writ of mandamus may issue against 
both officers, eommanding them to perform their separate but co-operative 
duties In the collection and payment of such judgment. i 
3. Municipal Bonds — Repeal of Statutory Provisions por Payment— Man- 
damus TO Enforce Judgment. 

Where the législature of a state bas authorized a municipality to issue 
bonds, and provided in the same act for the levy of taxes to pay the prin- 
cipal and interest of the same, such provision becomes a part of the con- 
traet on the issuance of the bonds, which cannot be impaired by any subsé- 
quent législation; and a fédéral court which has rendered a judgment 
against the municipality on such bonds or their coupons may compel the 
levy of a tax for its payment by mandamus, notwithstanding the attempted 
repeal of the provisions therefor by the législature. 

1 Enforcement of judgment against municipality by mandamus, see note to 
Holt Co. V. National Life Ins. Co., 25 C. G. A. 475. 
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8. CoNSTiTUTiONAi, Law— Impairing Obligation of Contracts— South Caro- 
LiNA Statuts. 

The acts of the législature of South Carolina prohibiting the levy of any 
tax to pay township bonds issued In aid of a railroad, except in certain 
cases, and repealing ail acts Inconsistent therewith (22 St. at Large, p. 
534; 23 St at Large, p. 78), are in violation of the constitution of the 
United States, as impairing the obligation of contracts, and vold in so far 
as they afCect bonds in the hands of bona fide holders which were issued 
under prior sta tûtes providing for the levy of taxes for their payment; 
and they constitute no défense to a proceeding In a fédéral court for a 
wrlt of mandamus to compel the levy of a tax to pay a judgment of such 
court rendered on such bonds. 

i. MuKiciPAi, Bonds— Mandamus to Ekforcb Judgment— Levy to Pat Ar 
rears op Interkst. 

Where an act authorizing the issuance of township bonds required the 
proper taxing offlcers of the county to levy and collect an annual tax to 
pay the Interest thereon, and such offlcers bave neglected or refused to 
make the levies and collections until the interest has become in arrears for 
several years, a court which has rendered judgment for such accumulated 
interest against the township may order a single levy to meet the entire 
judgment. 

6. Judgment— Matters Concluded— Collatéral Attack. 

The validity of a judgment rendered against a munieipallty by a féd- 
éral court for interest on bonds issued by such munieipaiity cannot be 
attacked on appeal from an order subsequently made directing the issu- 
ance of a writ of mandamus to enforce payment of the judgment. In 
such proceeding the judgment Is conclusive as to ail matters affeeting 
the right of the plaintiff to reeover, and which were or might hâve been 
litigated in the action, Including the constitutionality of the act under 
which the bonds were Issued. 

6. Mandamus against Municipal Ofpicers— Direction to Dépendants akd 
Their Successors. 

A wrlt of mandamus directing the offlcers charged by statute with that 
duty to levy and collect a tax for the payment of a judgment against a 
munieipaiity may properly be directed to such offlcers and their suc- 
cessors in offlee, and will bind such successors. 

In Errer to the Circuit Court of the United States for the District 
of South Carolina. 

J. A. McCullough, for plaintiff in error. 

H. J. Haynsworth and John K. Shields, for défendants in error. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on writ of error to 
the circuit court of the United States for the district of South Caro- 
lina. Vannoy Cleveland, the défendant in error, obtained a judgment 
in the circuit court of the United States for the district of South 
Carolina on llth day of August, 1897, in the sum of $1,568.41 against 
Dunklin township, in the county of G-reenville, S. C. Execution hav- 
ing been issued on this judgment, it was retumed nulla bona. There- 
upon Vannoy Cleveland filed his pétition in the said circuit court, 
praying that a writ of mandamus do issue to W. P. Hicks, the county 
auditor of Greenville county, and to G-. L. Walker, the treasurer of said 
county. The pétition sets forth: That the townsliip of Dunklin is a 
territorial division of the state of South Carolina, situate in Green- 
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ville county. That it is a corporation created under an act of assem- 
bly of that state to charter the Greenville & Porl Royal Eailroad Com- 
pany, approved December 23, 1882, and an act amending the same 
approved December 24, 1884. This amending act changed the name of 
the corporation to that of the Atlantic, Greenville & Western Eail- 
way. That, being the holder of certain coupons eut from bonds of 
said township, issued under the provisions of said acts, he brought suit 
upon said coupons, aggregating $2,016, in the circuit court aforesaid. 
That at the August term of said court, 1897, the cause was tried, and 
a verdict f ound for petitioner in the sum of |1,512, with interest from 
August 11, 1897, and his costs, |56.40. That judgment was entered 
forthwith on said judgment for such principal sum, interest, and costs, 
and lodged with the marshal. That the exécution bas been wholly 
unsatisfled. The pétition further allèges: That by the act of 1883, 
above referred to, it is, among other things, provided "that for the 
payment of the interest on such bonds as may be issued by said coun- 
ties, cities, towns or townships, the county auditor, or other ofiScer 
discharging such duties, or the city or town treasurer, as the case may 
be, shall be authorized and required to assess only upon the property 
of said city, town, county or township such per centum as may be 
necessary to pay said interest of said sum of money so subscribed, 
which shall be known and styled in the tax book as said railroad tax, 
which shall be coUected by the treasurer under the same régulations 
as are provided by law for the collection of taxes in any of the coun- 
ties, cities, towns or townships so subscribing, and which shall be 
paid over by the said treasurer to the holders of said bonds, and the 
said interest shall become due on présentation of the coupons." 19 
St. at Large S. C. p. 240, § 9. That at the time of the rendition of 
said judgment, and also at this time, W. P. Hicks was, and still is, the 
auditor of Greenville county, and, under the terms of said act, charged 
with the duty of assessing upon the property in Dunklin township the 
percentage necessary to pay the said coupons, and that he bas failed 
to do so, after due demand and notice, and that G. L. Walker is treas- 
urer of the said county. That the officers of Greenville county who 
hâve been charged with the assessment and collection of the taxes 
for the payment of coupons upon the said township bonds hâve for 
years declined to levy and collect taxes to pay the interest upon said 
bonds, claiming to hâve acted upon a décision of the state of South 
Carolina. "That any further demand upon the said oiBcers to levy 
and collect taxes for the payment of the interest on said bonds would, 
in petitioner's judgment, be useless, and that your petitioner's remedy 
is by mandamus alone." The prayer of the pétition is that a writ of 
mandamus be issued, directed to the said auditor and the said treas- 
urer, directing and commanding the said auditor to assess upon aU the 
property in the township of Dunklin a sufiQcient per centum to pay the 
said judgment, with interest and costs, and commanding the said 
county treasurer to collect the said sum of money and to pay it over 
upon said judgment until the same shall be wholly satisfled. 

Upon filing the pétition a rule was issued against W. P. Hicks, 
county auditor of Greenville county, and G. L. Walker, treasurer of 
said county, to show cause on a day certain why said mandamus do 
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not issue. Due return was made. The auditor, W. P. Hicks, made 
his return by way of demurrer, as follows: 

"He dernurs to the rule and the pétition upon wliich the same is based, upon 
the follO'Wing grounds: Because the action, as to him, is prématuré, for the 
reason that he has no présent or exlsting duty to perform in the premises; 
it not being his duty, nnder the law, to collect any tax tintll there has been a 
légal assessment thereof by the county auditor, which assessment has never 
been made. Because there is an improper joinder of causes of action herein; 
one action being against the county auditor to require him to make an assess- 
ment, and the other against this respondent to require him to collect the said 
tax, when, as a matter of law, this respondent and the said auditor hâve sep- 
arate and distinct duties to perform." 

The treasurer answered in full, setting out 22 reasons why the man- 
damus do not issue. The raie and returns were heard by the circuit 
court. The demurrer of W. P. Hiclis, county auditor, was overruled, 
and the return of Gr. L. Walker was held to be insufflcient. The judg- 
ment of the court concluded as follows : 

"It is therefore ordered that the demurrer of G. L. Walker, treasurer for 
Greenville county, and the return of W. P. Hicks, auditor for Greenville county, 
be, and the same are hereby, overruled and dismissed. It is further ordered 
that a writ of mandamus do issue out of and under the seal of this court, 
directed to G. L. Walker, treasurer for Greenville coimty, and his successors 
in office, and W. P. Hicks, auditor for Greenville county, and his successors 
In office, commanding them forthwith as follows: That the said auditor and 
his successors in office do assess upon ail the property in the township of 
Dunklin a sufficient per centum to pay the said judgment set forth In the 
pétition, vclth interest from the date of its rendition, and costs, and command- 
ing the said county treasurer and his successors in office to collect the said 
sum of money and to pay It over upon the said judgment until the same shall 
be wholly satisfled, and that the said offlcers do discharge their said duties 
80 commanded them at the time when they are respectively required by stat- 
ute to assess and collect taxes for state and county purposes." 

A writ of error was obtained, and the case is hère on 28 assignments 
of error. The first two of thèse allège error in overruling the de- 
murrer. It will be noted hère that the record shows that this is the 
demurrer of W. P. Hicks, the county auditor. The demurrer itself 
shows that it is intended to be the demurrer of the county treasurer. 
Two errors are assigned: First, that as to the treasurer it is préma- 
turé, his duties to collect the tax not arising until the auditor assesses 
itj and, second, because of the improper joinder of thèse two offlcers, 
their duties being separate and distinct. 

Section 9 of the act of 1885 amending the charter of the Greenville 
& Port Royal Eailroad Company, and providing therein for township 
subscriptions (19 St. at Large S. C. p. 240), makes provision for the 
payment of interest on the township bonds, and this duty is imposed 
both on the auditor and treasurer; the one assessing and the other 
collecting the tax. In Labette Co. Com'rs v. U. 'S., 112 U. S. 217, 5 
Sup. et. 108, 28 L. Ed. 698, it is held that one writ of mandamus 
against ail offlcers concerned in the separate but co-operative steps for 
levying and collecting a tax is the proper and effective remedy to en- 
force its collection. That case is on ail fours with this, and meets and 
décides the very question raised in this demurrer. 

Before entering upon an examination of the other assignments of 
error, we assume that the judgment upon which this mandamus is 
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based is conclusive as to the validity of the bonds, and of the contract 
under which tiiey were issued. Harshman v. Knox Co. Ot., 122 U. S. 
316, 7 Suj. Ot. 1171, 30 L. Ed. 1152. Being coupon bonds payable to 
bearer, tbey are negotiable instruments (Gelpecke t. City of Dubuque, 
1 Wall. 175, 17 L. Ed. 520) ; and they and their coupons are protected 
by ail the législation existing at their création and their date of issue, 
and this protection follows them in tlie hands of every boua fide liolder 
for value. The ju^gment is also conclusive as to the fact that the 
plaintiff at law was a bona flde holder for value of the coupons sued 
upon. To-wnship of Ninety-Six v. Folsom, 30 0. C. A. 657, 87 Fed. 
304; Swift v. Tvson, 16 Pet. 1, 10 L. Ed. 865; City of San Antonio v. 
Mehaffy, 96 U. S. 312, 24 L. Ed. 816. 

The 4th, 5th, 8th, 12th, 16th, 18th, 19th, and 20th assignments of 
error proceed upon the ground that the législature of South Carolina 
has forbidden its ofScera to levy and collect the tax to pay this, and 
claims of the same character, — has in fact made it a misdemeanor for 
them to do so, — ^and that mandamus, under thèse circumstances, will 
not lie. 

The purpose of the gênerai assembly in passing the act to amend 
the charter of the Greenville & Port Royal Eailroad Company, ap- 
proved December 24, 1885 (19 St. at Large S. C. p. 237), was to pro- 
mote the construction of that road. To accomplish this, it authorized 
and encouraged townships along the proposed line of road to subscribe 
bonds towards this construction. In order to give character and 
crédit to thèse bonds, and to induce the public to invest in them, the 
ninth section of the act provides a careful, fuU, and sure mode of pro- 
viding for the interest. And an amendment to the same charter made 
in 1887 (19 St. at Large S. C. p. 921) provided in the same way for 
the payment of the principal by taxation. Thèse provisions of the act 
went into, and f ormed a part ot, the contract moving to the bondhold- 
ers, who invested their money trusting to the provisions. The con- 
tract could not be impaired by any subséquent act on the part of the 
State of South Carolina. Port of Mobile v. Watson, 116 U. S. 289, 6 
Sup. Ot. 398, 29 L. Ed. 620. Counsel eloquently depict the hardship 
upon the property holders if the township be compelled to pay money 
on bonds issued for a road which has never been begun. But does 
that justify the hardship to innocent bondholders, who paid their 
money upon représentations of the promoters of the road and the 
provisions of the act of assembly? Is it just? May we not go further, 
and ask, is it honest to put the loss on them because the promoters 
of the road were remiss, négligent, perhaps dishonest? There can 
be no doubt that thèse provisions of the statute went into, and f ormed 
a part of, the contract. The provisions of law existing at the time 
of issuing the bonds, providing for a tax, form a part of the contract, 
which cannot be impaired by any subséquent law. Butz v. City of 
Muscatine, 8 Wall. 575, 19 L. Ed. 490. Where at the time of issuing 
said bonds there existed an act authorizing an annual tax for their 
payment, it was beyond the power of the législature to repeal it, so 
far as concemed the bonds in question, unless some other adéquate 
remedy was substituted in its place. Citv of Galena v. Amy, 5 Wall. 
705, 18 L. Ed. 560. See, also, Seibert v. Lewis, 122 U. S. 284, 7 Sup. 
et. 1190, 30 L. Ed. 1161. The suprême court of the United States 
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deals with the provisions of statutes like this as creating a trust whicb. 
the State, the donor, cannot annul, and which the ofEicers to whom the 
power is given are bound to exécute. So neither the state nor the cor- 
poration can any more impair the obligation of the contract by repeal 
of the act than they can in any other way. Von Hoffman v. City of 
Quincy, 4 Wall. 535, 18 L. Ed. 430. In Port of Mobile v. Watson, 116 
U. S. 305, 6 Sup. et. 398, 29 L. Ed. 620, it is said: 

"Wlien municipal corporations are empowered to take stock or otherwise 
aia a rallroad company, and they Issue bonds in payment of the stock îaken, 
or to carry ont any other authorized contract, In aid of the rallroad company, 
they are to that estent deemed private corporations, and thelr obligations are 
secured by ail the guaranties which protect the engagements of private indi- 
Tlduals. Therefore the remédies for the enforcement of such obligations as- 
sumed by a municipal corporation, which existed when the contract was made, 
must be left unimpaired by the législature, and if they are changed a substan- 
tial équivalent must be provided. * • ♦ When the resource for the pay- 
ment of the bonds of a municipal corporation is the form of taxation existing 
vyhen the bonds were Issued, any law which withdraves or llmlts the taxing 
power, and leaves no adéquate means for the payment of the bonds, is forbid- 
den by the constitution of the United States, and is null and vold." 

The books are full of cases to the same effect. Any further citation 
would be useless. 

It is said that if they obey this writ the oflBcers may be subjected 
to punishment, as they are expressly forbidden to levy this tax. See 
A. A. of S. 0. (22 St. at Large, p. 534; 23 St. at Large, p. 78). The 
following are the provisions of thèse acts: 

"An act to forbld boards of townshlp commissioners and county boards of 
commissloners and any other ofHcer or bfficers to assess or levy, and 
county treasurers or any other offlcer or officers to coUect any tax for the 
payment of townshlp bonds, or the coupons thereof, or judgments entered 
up thereon, Issued in the ald of a rallroad not completed and flnished 
through the townshlp Issulng such bonds and coupons, and not accepted by 
the rallroad commissioners. 

"Section 1. Be it enacted by the gênerai assembly of the state of South 
Carolina, that from and after the passage of this act, no board of township 
commissioners nor county board of commissioners, nor any other officer or 
officers, shall assess or levy, and no county treasurer nor other offlcer or 
offlcers shall collect any tax for the payment of township bonds, or the cou- 
pons thereof, or judgments entered up thereon, Issued In the aid of a railroad: 
provided, this act shall not apply to those bonds Issued In the aid of railroads 
that hâve beeh completed and finislied through such townships as hâve issued 
such bonds, nor rintil such road shall hâve been accepted by the railroad com- 
missioners: provided, further, that the provisions of this act shall not apply 
to Newberry county, or any part thereof, nor to bonds Issued In aid of the 
Pickens Railroad Company by certain townships In Pickens county. 

"Sec. 2. Ail acts and parts of acts in confllct with this act be, and the same 
are hereby, repealed." 

Thèse two acts, which contain the same provisions, in effect recog- 
nize the validity of township bonds when the railroad subscribed for 
has been completed and flnished through the township, and when they 
are bonds of Iï(ewberry county and certain townships of Pickens 
county. They forbid the levy of the tax under other circumstanees. 
In other words, the act is passed to obstruct the payment of the bonds 
issued in aid of the Greenville & Port Royal Eailf oad. It would seem 
that thèse acts are in conflict with section 34, art. 3, of the constitu- 
tion of South Carolina now in force, which forbids spécial législation. 
iBe this as it may. The acts clearly are in conflict with the constitu- 
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tion of the United States, and are void. The proper course for the 
respondents to foUow, if it be souglit to punish tliem for obeying the 
order of court, if they plead it in justification and their plea be 
overruled, is to carry it by writ of error to the suprême court of the 
United States, and there obtain protection. 

The assignments of error numbered 9, 10, 11, 13, 15, 21, 22, and 27 
deny in various ways the authority of the auditor to make the assess- 
ment, and of the treasurer to collect the tax forthis judgment. The 
act of 1885, under which thèse bonds were issued, was governed by 
the provisions of the constitution of 1868, then of force. Section 8, 
art. 9, of that constitution provided that the gênerai assembly shall 
require that ail the property, except that heretofore exempted, within 
the municipal corporation, shall be taxed for the payment of the debts 
contracted under authority of law. The act of 1885 (19 St. at Large 
S. C. p. 240), after proTiding for the subscription and issue of bonds 
by the townships, obeys this provision of the constitution : 

"Sec. 9. That for the payment of the interest on such bonds as may be 
issued by such counties, cities, towns or townships, the county auditor or 
other offlcer discharging such duties * • * shall be authorized to assess 
annually upon the property of said township such per centum as may be neces- 
sary to pay said interest on said sum of money subscribed, which shall be 
known and styled in the tax book as said railroad tax, which shall be col- 
lected by the treasurer under the same régulations as are provided for collec- 
tion of taxes in any of the counties, cities, towns or townships so subscribing, 
and shall be paid over by said treasurer to the holders of said bonds as the 
said Interest shall become due on présentation of the coupons." 

This act is self-operative and requires no other législation. Hère 
we find the gênerai assembly vested with fuU power to tax the prop- 
erty of townships for the payment of debts contracted under authority 
of law, giving such authority and providing in détail for the levy of 
the tax, the collection of the money, and the payment of interest on 
the debt. We are not called upon to infer the power to levy the tax, 
as was done in U. S. v. City of New Orléans, 98 U. S. 381, 25 L. Ed. 
225, and as is recognized in Floyd v. Perrin, 30 S. C. 17, 8 S. E. 14, 
as the necessary incident to the authority to incur a debt. The lan- 
guage of the statute of 1885 is plain, direct, and mandatory. 

It is urged, however, that the authority. of thèse offlcers is limited 
to making of an annual assessment and levy for the current year, 
that the year has long since passed, and that this judgment is for the 
arrears of several years. The judgment has established beyond ques- 
tion, at least in this court, the validity of the debt and of ail steps 
leading to it. So the duty of the township to pay the interest annually 
is also established. Tp excuse it now because it was not paid is to 
make it profit by its own wrong. Maxwell v. Bodie, 56 S. C. 402, 34 
S. E. 692. The language of the suprême court in City of East St. 
Louis V. U. S., 120 U. S. 600, ,7 Sup. Ct. 739, 30 L. Ed. 798, applies hère: 

"The judgment Is for interest In arrear and a small amount of principa!. 
The law requited a tax to be levléd annually, sufflcient to pay ail interest 
as it accrued, and the principal when due. This was neglected, and conse- 
quently there is now a large accumulation of debt, which ought to hâve been 
paid in Installments. Thus far the inhabitants hâve been allowed to escape 
taxation at the time it ought to hâve been made, and to which they were under 
constitutional obligations to submit The accumulation of the debt was caused 
106 F.— 30 
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by their own neglect as members of the polltical community whlch had Incur- 
red the Obligation. SUch being the case, we sée no reason why It was not in 
the power of the court to order a single levy to meet the entire judgment, 
which was ail for past-due obligations." 

See, also, Town of Darlington v. Atlantic Trust Co., 24 0. 0. A. 257, 
78 Ped. 596, 42 U. S. App. 236. 

The twenty-third, twenty-f ourth, and twenty-flfth assignments of 
error assail the validity of the judgment, to enforce which the man- 
damus issues. It is ilow too late to do this. In this court and at this 
time that judgment is impregnable. Harshman v. Knox Co. Ct., 122 
U. S. 306, 7 Sup. Ct. 1171, 30 L. Ed. 1152. 

The seventeenth assignment of error attacks the constitutionality 
of the act of 1885 under which this subscription was made, because 
the bill originated in the senate. It is too late to inquire into this: 
First. Because the judgment heretof ore had precludes every question 
that could hâve been made in the cause. Harshman v. Knox Co. Ot., 
supra. Second. Because, under the decisioH of the suprême court 
of South Carolina, it is not compétent to go behind the great seal of 
an act ratified and approved, and attack it by the journal of either of 
the two houses. State v. Town Oouncil of Chester, 39 8. 0. 307, 17 
S. E. 752. Third. Because the act in question is in no sensé an act 
to raise revenue; that is, revenue for the state. It is an act to in- 
corporate a railroad company, and incidentally to promote its con- 
struction by the issue of county, town, and township bonds. 

The last assignment of error which remains for discussion is the 
twenty-seventh : Because the writ is directed to the treasurer and 
"his successors in office," and to the auditor and "his successors in 
office." "We cannot," say the suprême court in Thompson v. U. S., 
103 U. S. 483, 26 L. Ed. 523, "accède to the proposition that proceed- 
ings in mandamus abate by the expiration of the term of office of the 
défendant, when, as in this case, there is a continuing duty irrespective 
of the incumbent, and the proceeding is undertaken to enforce an obli- 
gation of the corporation, a municipality to which the officer is at- 
tached. The contrary bas been held by very high authority. • • • 
The proceedings may be commenced with one set of officers, and 
terminate with another; the latter being bound by the judgment." 

We see no error in the judgment of the court below, and it is af- 
flirmed. 



STEVENSON v. LOVE. 

(Circuit Court, D. New Jersey. January 28, 1901.) 

1. Slakder dp Title— Plbading. * 

The complaint alleged the assignment by défendant to plalntifC of a 
contract for purchase from a third person of a bond and mortgage, whieh 
was a lien on defendant's property; that the agreemenft between plain- 
tifC and défendant was that, If plâlntifC took an assignment thereof , he 
should become, and continue to be, the owner thereof, with ail the rlghts 
of an ordinary assignée for value; that, after plaintiff became owner of 
the bond and mortgage, défendant made false statements concerning 
plaintiff's ownership and his right to dispose thereof by sale, whereby 
plaintiff was prevented from making a certain sale, and was obliged to sell 
at a less price. Held, that the action was Improperly laid ia contract, 
the cause of action being for slander of title. 
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2. Samb— Damages. 

A complaint for slander of plaintiflPs title to property, whereby he was 
prevented from making a certain sale, and was obliged to make another 
at less priée, being for spécial damages, should state the nan-es of the 
customer lost and of the one to wliom sale was made, and tlie priée he 
could hâve obtained and that aetually obtained. 

Preston Stevenson, for plaintiff. 
Fredk. J. Faulks, for défendant. 

KIRKPATEICK, District Judge. The déclaration in this case sets 
forth that the défendant, by his agent, assigned to the plaintiff a cer- 
tain contract theretofore entered into between the défendant and one 
Raabe for the purchase of a bond and mortgage made by one Thomas 
K. Moore, which was a valid lien for $7,500, besides interest, upon 
lands in the city of New York, of which the défendant was then the 
owner; that the agreement between the plaintiff and défendant pro- 
vided, among other things, that, in the event of the plaintiff's taking 
an assignment of said bond and mortgage under said agreement with 
Eaabe, he (the said plaintiff) should thereupon become, and continue 
to be, the owner of said bond and mortgage, with ail the rights of 
an ordinary assignée for value. The déclaration further avers that 
by virtue of said agreement the plaintiff did afterwards become the 
owner of said bond and mortgage, and that "the défendant, through 
his agent and attorney at law, with intent to obstruct and defeat 
the rights of the plaintiff to said bond and mortgage, and plaintiff's 
benefit and advantage from the ownership and disposition thereof, 
made certain false statements, knowing them to be false, respecting 
the plaintiff's ownership of said bond and mortgage, and his right 
to dispose of the same by sale, falsely and wrongfully asserting or 
implying in and by such statements, or substantially to that effect, 
that said plaintiff had no rlght to sell said bond and mortgage" ; that 
the said plaintiff had "substantially agreed" to sell the said bond and 
mortgage to one or more persons for a sum greatly in excess of the 
amount paid for them, but that sale was defeated because said false 
statements came to the knowledge of the intending purchaser; that 
afterwards, on account of such false statements, plaintiff was obliged 
to sell and did sell the said bond and mortgage to the défendant, or 
to a person for his beneflt, or his agent or attorney, at a price much 
less than he would hâve secured had his negotiations not been de- 
feated by the said wrongful acts, whereby he (the plaintiff) has suf- 
fered an actual loss on sale of said bond and mortgage of $4,000, to 
his damage $5,000, for which he brings his suit. To this déclara- 
tion a gênerai demurrer was flled, and the grounds of demurrer are 
specifically set forth. The agreement upon which the déclaration was 
founded was not annexed thereto when or as filed, and, though printed 
with, is not properly a part of, the record. The basis of the plain- 
tiff's suit is the wrongful acts of the défendant complained of in 
the déclaration, to wit, the "making of certain false statements cou- 
cerning the plaintiff's ownership of said bond and mortgage, and 
his right to dispose of it by sale." Thèse statements, if made, did 
not aflect the title of the plaintiff, as "the owner of said bond and 
mortgage, with ail the rights of an assignée for value," as plaintiff 
contends, but at most merely prevented him from realizing at sale 
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the full amount which he considered his bond and mortgage wortli. 
If the alleged false représentations worked the plaintifl an injury 
for which he is entitled to pecuniary damages, thèse damages do net 
arise from any breach of covenant in the contra et referred to in the 
déclaration, but are the resuit of a tort known as "slander of title." 
The covenant in the agreement which is relied on by the plaintiiï to 
sustain his suit was a personal one, and could only be invoked to 
stop the défendant from denying plaintiiï's ownership of the bond 
and mortgage as a bona fide holder for full value in suit between 
them. It gave no right of action for any loss sustained by plaintifï 
by reason of false statements made in respect to the plaintifE's right 
to sell said bond and mortgage. In my opinion, the action is im- 
properly laid in contract. It should hâve been in tort. Objection 
to the form of the action is the first cause of demurrer specifled by 
défendant. It is one of substance, and may be raised by gênerai 
demurrer. Van Blarcom v. Eailroad Go., 49 K J. Law, 179, 6 Atl. 
503. The action, then, being in the nature of one for slander of title, 
spécial damage is its gist and substance, and it must be pleaded with 
particularity. Odgers, Lib. & Sland. p. 137. An allégation of loss 
in gênerai terms is not sufQcient. 13 Eue. PI. & Prac. p. 97, and 
cases there cited. It will be observed that the déclaration in this 
case fails to set out the name of the person to whom or the price at 
which the sale of the bond and mortgage could hâve been made if the 
alleged false statements had not been made by the agents or attor- 
neys of the défendant, or to state either the name of the subséquent 
purchaser or the price actually obtained at the sale afterwards made. 
Ail of thèse are necessary averments. "If the spécial damage was 
a loss of customers, or of a sale of property, the persons who ceased 
to be customers or who refused to purchase must be named, and, if 
they are not named, no cause of action is stated." Linden v. Gra- 
ham, 1 Duer, 670; Wilson v. Dubois, 35 Minn. 471, 29 N. W. 68. 
Other causes of demurrer are assigned, but it is not necessary to con- 
sider them. For the reasons above given, Judgment on the demurrer 
must be for défendant. 



LINDSLEY r. UNION SILVER STAR MIN. CO. 

fClrcuit Court, D. Idaho, N. D. January 11, 1901.) 

No. 201. 

Rks Judicata — Judgment on Demurrer. 

Judgment of dismissal on plaintifTs declining to amend hîs complaint 
after the sustaining of a demurrer setting forth that the complaint 
does not state facts sufflcicnt to constitute a cause of action, and that 
It ia ambiguous and uncertain, may be pleaded as ras judicata to a 
second action for the same cause of action. 

Stern, Hamblen & Lund, for plaintifl. 

Domer & Estep and Wm. H. Clagett, for défendant. 

BEATTY, District Judge. The record herein shows that prior to 
the commencement of this action the plaintifl had commenced an 
action against the same défendant concerning the same cause in the 
state court; that the défendant, after being duly summoned, ap- 
peared in that court, and filed its answer fully setting out its défense, 
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and at the same time flled its demurrer setting forth that plaintiS's 
complaint did not state facts sufflcient to constitute a cause of ac- 
tion, and that it was ambiguous, un certain, etc.; that the demurrer 
was heard, and was sustained, to which plaintiff's counsel excepted; 
that the court gave plaintiff leave to amend his complaint, which 
bis counsel declined to do, whereupon défendant moved the dis- 
missal of the cause, which was done, both parties being présent by 
their counsel in ail such proceedings. This action being commenced 
in this court, the défendant interposed its plea setting f orth the above- 
stated facts, and the record to show them, and further alleged there- 
in that the cause of action was the same in both suits ; that the state 
court had jurisdiction of the cause, of the subject-matter, and of 
the parties; that plaintiff was represented by counsel in ail the pro- 
ceedings; that the judgment in the state court remains, and no pro- 
ceedings hâve been taken to prosecute an appeal therefrom, and 
that the matters and things set forth in the two actions are the same. 
To this plea the plaintiff interposed his demurrer, which is the ques- 
tion for considération. The demurrer admitting the truth of the 
allégations of the plea, the only question for détermination is whether 
the judgment of dismissal, under the circumstances stated, is a bar 
to this action. There are authorities holding that a judgment of 
dismissal upon a demurrer which involves only questions of form 
or of pleading, and which does not involve and détermine questions 
of fact on the merits of the case, is not res adjudicata. The record 
in this case shows clearly that plaintiff was in a court of his own 
sélection, one of compétent jurisdiction; that he had every oppor- 
tunity to hâve his case fully heard; that, as the answer was on file, 
he knew what the défense was; and, notwithstanding ail this, he 
permitted the judgment against him. In the interest of the rule 
that parties shall not be harassed by fréquent suits involving the 
same matters, and that there shall be an end to litigation, it would 
seem that the plaintiff should be estopped by his proceedings in his 
former action from proceeding further in this. However, if the 
case of Gould v. Eailroad Co., 91 U. S. 526, 23 L. Ed. 416, is not mis- 
construed, it fully détermines the question hère involved in favor 
of the plea and against the demurrer. It appears in that case that 
an action had been commenced in a state court, in whicli judgment 
was rendered in favor of the défendant upon its demurrer to the 
déclaration. When the same action was afterwards commenced in 
the United States court, the défendant pleaded this former judg- 
ment in bar, to which a demurrer was interposed and overruled, 
whereupon plaintiff replied, alleging material différences in the state- 
ments of the fdcts recited in the two déclarations, and claimed that 
the judgment in the flrst case was not upon the merits, to which 
replication the défendant demurred, and the demurrer was sustained. 
The suprême court, in affirming the lower court, says that, when 
defendant's demurrer to the complaint was sustained in the state 
court, that court gave plaintiff leave to amend, which he declined 
to do ; that the plea in that case, as in the case at bar, allèges that 
the same matters were involved in both suits, and from other state- 
ments it appears that the question involved and decided in that ac- 
tion is the same as that in this case. The replication in that case 



470 106 FEDERAL REPORTER. 

stated that the décision in the state court was not upon the mérita, 
but that it "only decided that the complaint or déclaration did not 
state facts sufiScient to sustain the action." The court says the ques- 
tions raised were: 

"First. They contend that a Judgment on demurrer is not a bar to a 
subséquent action between tlie. same parties for tlie same cause of action, 
unless the record of the former action shows that the demurrer extended 
to ail the disputed facts involved in the second suit, nor unless the subsé- 
quent suit présents the same questions f.s those determined in the former 
suit. Secondly. They aiso deny that a former judgment is, in any case, 
conclusive of any matter or thing involved in a subséquent controversy, 
even between the same parties for the same cause of action, except as to 
the précise point or points actually litigated and determined in the anté- 
cédent litigation. Thirdly. They contend that the déclaration in the former 
suit did not state facts sufficient to sustain the alleged cause of action, 
and that the présent déclaration fully supplies ail the defects and de- 
fleiencies which existed in the said former déclaration. 

"(1) Much discussion of the flrst proposition is unnecessary, as it is clear 
that the parties in the présent suit are the same as the parties in the 
former suit; and it cannot be successfuHy denied that the cause of action 
in the pending suit is Identical with that which was in issue between 
the same parties in the suit decided in the county circuit court. Where 
the parties and the cause of action are the same, the prima facie presump- 
tion is that the questions presented for décision were the same, unless It 
appears that the merits of the controversy were not involved in the issue; 
the rule in such a case being that, where every objection urged in the 
second suit was open to the party, within the legitimate scope of the plead- 
ings, in the first suit, and might hâve been presented in that trial, the 
matter mnst be considered as having passed in rem judicatam, and the 
former judgment in such a case is conclusive between the parties. • • * 

"(2) Except in spécial cases, the plea of res judicata applles not only 
to points upon which the court was actually required to form an opinion 
and pronounce judgment, but to every point which properly belonged to 
the subject of the allégation, and which the parties, exercising reasonable 
diligence, might hâve brought forward at the time. • * * Decided cases 
may be found in which it is questioned whether a former Judgment can 
be a bar to a subséquent action, even for the same cause, if it appears 
that the flrst Judgment was rendered on demurrer; but it Is settled law 
that it makes no différence in principle whether the facts upon which the 
court proeeeded were proved by compétent évidence, or whether they were 
admltted by the parties; and that the admission, even if by way of de- 
murrer to a pleading in which the facts are alleged, is Just as avallable 
to the opposite party as If admission was made ore tenus before a Jury. 
• * * 

"From thèse suggestions and authorlties two propositions may be de- 
duced, eaeh of which has more or less application to certain views of the 
case before the court: Flrst. That a judgment rendered upon demurrer 
to the déclaration or to a material pleading, setting forth the facts, is equally 
conclusive of the matters confessed by the demurrer as a verdict finding 
the same facts would be, since the matters in controversy are established 
in the former case, as well as in the latter, by matter of record; and the 
rule is that facts thus established can never after be contested between 
the same parties, or those in privlty with them. Second. That, if judg- 
ment is rendered for the défendant on demurrer to the déclaration, or to a 
material pleading in chief, the plaintiff can never after maintain against 
the same défendant, or his privies, any similar or concurrent action for 
the same cause upon the same grounds as were disclosed in the flrst déclara- 
tion, for the reason that the judgment upon such a demurrer détermines 
the merits of the cause, and a final Judgment deciding the right must put 
an end to the dispute, else the litigation would be endless." 

This lengthy quotation from the facts and holdings of the above- 
recited case is made because of the similarity of that case to the one 
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at bar. So far as shown, that case remains tlie doctrine of the su- 
prême court upon this subject, and I think it settles this case against 
the plaintiff. His demurrer to tlie plea is overruled, the plea is sus- 
tained, and the cause dismissed, at plaintifiE's cost. 



BUNKER HIIiL & S. MINING & OONOENTEATING 00. v. EMPIRE STATE 

IDAHO MINING & DEVELOPING CO. 

(Circuit Court, D. Idaho, N. D. January 22, 1901.) 

1 Mines— -Location— OvBRLAPS. 

For the purpose of locatlng a mining claim with parallel Unes, parts 
of the Unes may be within another claim, though within the overlaps 
the rights of the older claim prevail. 
9. Same— Including Part op Width of Vein. 

The senior location, havlng within its surface a part of the width 
of the apex, owns the entire width of the ledge. 

McBride & Folsom and Curtis H. Lindley, for plaintiff. 
Heyburn & Heyburn, for défendant. 

BEATTY, District Judge. The plaintiff, as owner of the King 
mining claim, brings this action against défendant for possession of 
an underground portion of its alleged King Iode. The défendant al- 
lèges ownership of the Viola and San Carlos iodes, and seems to 
base its rights in the premises upon such ownership, but does not 
directly so allège. The Viola was located February 20, 1886, the 
San Carlos April 4, 1886 (both being patented), and the King Au- 
gust 22, 1898. The foUowing plat of the premises, if not strictly 
accurate, is suflBciently so to illustrate the questions to be decided: 
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The gênerai course of the ledge is northwesterly and southeasterly, 
its dip southwesterly, and, wMle it is very wide, its width is not 
clearly shown, The boundaries of the King, as located, are shown 
hj the lines indicated upon the plat by the numerals 1-2 and 3^, 
but plaintiff disclaims title to those two triangular spaces lying 
within the Viola and San Carlos. The plaintiff claims se much of 
the ledge on its dip as lies within the planes, extended, of its two 
located lines, 1-2 and 3-4, within which planes is the ore body in con- 
troversy, and which it is alleged the défendant is wrongfully in pos- 
session of and is working. 

At the trial the following questions were raised: First, the right 
of plaintiff, in making its location, to place its stakes and lines upon 
the defendant's claims, the Viola and San Carlos; second, the re- 
spective rights of the Viola and San Carlos, which are parallel to and 
adjoining each other, each covering différent parts of the apex of 
the ledge along its course, and, incidentally thereto, the width of 
the ledge; third, the rights of the King. 

1. If there were no judicial nilings upon the question, I should 
doubt the right of a locator to place any of his stakes or lines upon 
another's claim, It seems an anomaly that one can strengthen his 
defective title by simply assuming to use the property of another, 
to which he has no claim whatever. It is said that it is only to make 
his lines, where crossed by the ledge, parallel, and that it takes noth- 
ing from the other claimant. If it takes nothing from the other, 
how can it add anything to his right, and how can it make his lines 
parallel, when it only makes the line he owns parallel with a line 
another party owns? Upon this question contradictory authorities, 
including those of the land department, are cited; and it is con- 
tended that, as to patented claims, no authority supports the plain- 
tiff's contention, and that the intimation of the Del Monte Case 
is against it. But this is not a controlling question in this case, 
nor is it important in any; for the law seems settled that, when the 
ledge enters an end line of a claim, a parallel line will be supposed 
to exist, or be judicially constructed, at the point where the ledge 
passes ont of the claim, whether it be a side or an end line. More- 
over, even if the King is void as to the overlapping portions, this 
would not rendei' the balance of the claim void. But, without enter- 
ing into an analysis of the authorities, I think they are such that it 
must be held that the plaintiff was justified in making the location 
of the King as it did. 

2. The Viola and San Carlos are parallel to each other, are located 
along the course of the ledge, and each has within its surface a por- 
tion of the apex. The Viola, being the older, would, by the weight 
of authority, take the whole ledge. If this court had any doubts 
on that proposition, it still would be controlled by the late décision 
in St. Louis Min. & Mill. Co. v. Montana Min. Co., 104 Fed. 664, 
by the circuit court of appeals of this circuit. The wisdom of the 
décision is illustrated in this case; for, if a ledge can thus be di- 
vided longitudinally between two parallel claims, a locator could do 
what défendant claims in- this case, — so locate two parallel claims 
upon the sàme apex as to hâve them f ollow the ledge upon oblique 
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dips in différent directions, thus taking the ledge on the underground 
for a much greater lengtli than owned of the apex, which is in direct 
conflict with that vital principle of the mining law, the parallelism 
of those Unes or planes which cross the ledge. From such a construc- 
tion of the law a surprising resuit must foUow, which may be illus- 
trated by this case. If the Viola owns only that part of the apex 
within its surface lines, and the San Carlos the rest, it must f ollow 
that the two claims would own, underground, like portions of the 
ledge, and the surface dividing Une of tte claims must be continued 
down the ledge parallel to its dip. The Viola would take that part 
of the ledge north of this dividing Une, but on an oblique dip south- 
westerly, between the planes A-B and C-D, while the San Carlos 
would take that part of the ledge south of such dividing Une, also on 
an oblique dip southerly, between the planes E-P and G-H, or al- 
most at right angles to the dip of the Viola, while the King would 
take the ledge on the Viola side within the lines the plaintifE claims, 
and on the San Carlos side it would be restricted within the east 
Une of the San Carlos, the Une E-F. If this would not perplex the 
mine owner, it certainly would his engineers who should attempt to 
divide the ledge underground into such parts. There can be but 
one reasonable solution of this perplexing problem, and that is that 
the senior location, having within its surface a part of the width 
of the apex, shall own the entire width. The Viola, being senior to 
the San Carlos as well as to the Likely and Skookum, owns, as to ail 
those claims, the entire ledge. This being so, the great width of the 
ledge claimed loses its importance ; for, even if it extends to the two 
last-named claims, it is stUl owned by the Viola. The ledge, or, 
rather, the ore-bearing zone, is very wide, with a very distinct foot 
wall, but without any developed hanging wall. Thus far it is évi- 
dent that the foot wall was the center of action and of the force 
which created it, and so crushed the hanging country into frag- 
ments as to prépare the various irregular réceptacles for the deposit 
of the ore found in detached and very irregular bodies. A limit must 
be reached, where the creating cause of thèse cavities in the forma- 
tion ceased to operate, and that limit would be the limit of the min- 
eralized zone. It is most probable that no distinct hanging wall 
exists, but, until one is developed, the limits of the ore-bearing sec- 
tion should measure the width of what, in law, is the ledge. It can- 
not be admitted that this is as great as contended for by défend- 
ant. The évidence in the case does not justify the conclusion that 
it extends as far south as the Likely claim, but, even if it did, in 
view of the seniority of the Viola the resuit would not be changed. 

3. There is no dispute that the easterly Une of the King claim is 
legally laid, and that the ledge passes through it. Where the ledge 
crosses the western boundary Une, whether it be the Une as located, 
3-4, or the easterly Une, A-E, of the Viola, another Une parallel to 
the first, 1-2, will measure its rights. Under some circumstances 
it might become important as to what part of the ledge should be 
flxed as the point for the establishment of the parallel Une. Gen- 
erally, I should say that the center of the ledge should be such point, 
but as in this case the Viola has no rights on the underground por- 
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tion of the ledge east of the prolonged plane passing througli its east 
line, A-E, it is immaterial at what point in the ledge this westerly 
Une of the King is flxed, so it does not intrude upon the rights of the 
Viola by passing beyond the plane of its said east line. 

The défendant, by his last brief, asks the application of the doc- 
trine that the owner of the surface owns ail beneath it until it is 
shown to belong to another. This I consider applicable only when 
there is doubt as to what apex an underground body of ore may 
belong. While in this case there are no workings from the apex 
of the ledge in the King to the ore body in question, there is no 
doubt that ail the ore found within its lines 1-2 and 3-4, extended, 
is a part of the ledge apexing within its surface. So certain is this 
that a court would not hesitate to protect such ore bodies pending 
the necessary work to prove the fact. It is therefore concluded that 
the plaintiff is entitled to ail of the ledge lying between the east 
boundary line prolonged of the King and the east line of the Viola, 
to its south corner; thence southerly on a line parallel with said 
east line of the King, or, as described by the aboTe plat, between the 
planes of the lines, 1-2, prolonged, and A-E and E-4, prolonged. 
Judgment is therefore ordered for the plaintiff for possession of the 
ground in dispute, and for its costs to be taxed. The question of the 
amount of damages due plaintiff is, by spécial agreement of counsel 
and the order of the court, reserved for future trial and settlement. 



UNITED STATES v. MARSH. 

(Circuit Court of Appeals, Mftli Circuit. January 22, 1901.) 

No. 973. 

Clbrks of United States Courts — Fbes— Rolbs of Court. 

"While a court may properly direct its clerk, as to the manner of lîeeping 
his records, by a rule or order, it cannot authorize him to charge fées 
for the naaklng of such records, except under and in accordance with some 
statutory provision. 

Samb. 

TJnder Rev. St. § 828, par. 8, providing that cierlis of United States 
courts shall recelve fées "for entering any return, rule, order, continuance, 
judgment, decree, or recognlzanee, or drawing any bond or mailing any 
record, certiiicate, return or report, for each folio fifteen cents"; and sec- 
tion 854, -which defines a folio as 100 words, and provides that less than 
50 words shall not be counted, "except when the whole statute, notice, or 
order contains less than 50 words," — one proceeding, as an arralgnment 
and plea, or a sentence and judgment, entered at the same time as one 
entry, cannot be divided so as to count each part of it as a separate 
folio, regardless of the nxunber of words, although by a rule of court each 
part is required to be made separate and distinct; but where the trans- 
actions occur separately, as where, on arraignment, time is given to piead, 
and the entries are made at difCerent times, each may be counted as a 
folio, under the first paragraph of the provision. 

Same — Bwearins Jurors on Voir Dirb. 

Under Rev. St. § 828, par. 4, providing that clerlis of United States shall 
receive as a fee "for administering an oath or affirmation, except to a 
juror, ten cents," a clerli is not entitled to a fee for swearing persons sum- 
moned to serve as grand or petit jurors to answer on their voir dire as to 
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their qualifications, the term "juror" being used in the statute in its 
generally accepted sensé, as meaning any person selected and summoned 
accordiug to law to serve in tliat capacity. 
4 Same— Ordbk for Removal of Phisoners. 

The provision o£ Rev. St. § 1030, that "no writ shall be necessary to 
bring into court any prisoner or person in custody or for remanding him 
from the court into custody, but the same shall be done on the order of 
the court or district attorney, for which no fee shall be chargea by the 
clerli or marshal," has référence to prisoners or witnesses in custody 
while in attendance upon a session of court, and does not deny the clerlc 
fées for entering orders of court for the removal of prisoners from one 
county to another, into which they are to be brought for trial, but he is 
not entitled to a fee for entering an order for the bringing of prisoners 
into court for trial or sentence or for remanding them to jail. 

In Error to the District Court of the United States for the North- 
ern District of Florida. 

This action is brought by Fredericii W. Marsh, who résides at Pensacola, 
in the Northern district of Florida, against the United States. The suit is on 
an account for fées attached to the pétition, -which the plaintiff claimed vrere 
earned and became due to him as elerk of the United States circuit and district 
courts for the Northern district of Florida. It is alleged that the account had 
been proved as required by law in open court to the satisfaction of the court, 
and that an order had been made by the said district court approvin,? the ac^ 
count. Afterwards, the account was presented to the accounting officers of 
the United States treasury, and the items hère sued on were finally disallowed 
and rejected. The items are to some extent classified by the schedules. The 
différent classes or schedules will be referre'd to in the opinion. The United 
States flled a demurrer to eaeh and every item and charge set forth In the 
pétition, because the same did not show a légal charge against the United 
States. A plea was also flled by the United States, which was a gênerai dé- 
niai of the plaintiff's claim. The case was submitted to the district court for 
final judgment on the foUowing agreement: 

"It is agreed by and between F. W. Marsh, the petitioner in the above-en- 
titled case, and John Eagan, district attorney for the United States in and 
for the Northern district of Florida, on behalf of the United States, that the 
foregoing cause shall be submitted upon the pleadings and upon the following 
conditions: (1) That the demurrer and plea filed by the United States shall 
be considered jointly as raising an issue of law to ail of the items in said 
pétition, and a déniai of the liability of the United States to pay, in any event, 
claims of this nature, upon the ground that there is no légal fee provided for 
services of this nature nnder the circumstances upon which thèse were ren- 
dered. (2) That the acts and services set forth in the said pétition were 
actually rendered by the petitioner in the manner and under the circumstances 
set forth in the said pétition, the necessity of which Is questioned by the 
United States in thèse proceedings. (3) That ail the items in the pétition were 
embodied in the various accounts of the petitioner during the quarters men- 
tloned in the pétition, which said accounts were examined by the district at- 
torney, and formally approved by the court; after which they were transmit- 
ted to the proper department of the government, and audited, and finally dis- 
allowed, for the reasons set forth in the disallowance sheets sent to the peti- 
tioner. (4) That the court shall consider the case as presented by the plead- 
ings and the accounts wherein said items are contained, the disallow'ance 
sheets as sent in by the department, and the explanation submitted by the 
petitioner. In compliance with the request to that eft'ect by the department; but 
said accounts and disallowance sheets and explanations used in this case, as 
above provided for, shall not be considered a part of the record, unless either 
party hereto shall deem It necessary to Incorporate the same in the record, 
in case of appeal from the judgment of the court herein to a higher court, and 
in that event sueh parts thereof shall be ineorporated in the appellate record, 
as either paity may require, by written request, setting ont such parts or ex- 
tracts therefrom; that the court shall consider, In connection with said items, 
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ail the rnles ot court, orders entered in the circuit and district courts for thla 
district, and ail régulations of the varions departments of the government 
bearlng upon the matter in eontroversy. Upon the above data, the court shall, 
in its opinion flled in this case, set out the findings in the promises, and upon 
such findings the judgment hereln shall be based. 

"F. W. Marsh, Petitioner. 

"John Eagan, TJnited States District Attorney." 

The court gave Judgment for the plaintilï against the TJnited States for the 
sum of $292.65 and costs. The opinion of the district court is reported in 88 
Fed. 879. The case Is brought hère by wrlt of errer by the United States, 
and the action of the district court in allowing the varions items of the ac- 
count is assigned as error. 

John Eagan and W. W. Howe, U. S. Attys. 
Frederick W. Marsh, in pro. per. 

Before PAKDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

1. Schedule A, forming part of the bill of particulars, consista of 
"charges for entering proceedings of court in criminal causes made 
in joumals of court in particular cases, as arraignment, plea, sen- 
tence, verdict, judgment, counting each separate proceeding as one 
folio." It is stated in the pétition that thèse items "were disal- 
lowed by the comptroller on the ground that they must be counted 
consecutively and allowed as a single entry for any and ail pro- 
ceedings on a particular day." The clerk's fées are âxed by section 
828 of the Eevised Statutes. Paragraph 8 of that section is as fol- 
lows: "For entering any retum, rule, order, continuance, judgment, 
decree, or recognizance, or dravying any bond, or making any rec- 
ord, certiflcate, return, or report, for each folio, fifteen cents." Sec- 
tion 854 deflnes the term "folio" to mean 100 words, counting each 
ligure as a word. It also provides that, when there are over 50 and 
under 100 words, they shall be counted as one folio; but a less 
number than 50 v?ords shall not be counted, "except when the whole 
statute, notice, or order contains less than 50 words." Previous to 
the rendition of the services involved in the suit, the court of which 
Marsh, the petitioner, was clerk, adopted the following rule: "It 
appearing to the court that the adoption of forms, as a guidance 
to the clerk of this court in making the journal entries in criminal 
cases, would be both expédient and a protection to said offîcer, the 
following fonns are hereby adopted and declared to be proper en- 
tries in criminal cases; each motion, order, plea, or sentence to be 
made separate and distinct." This rule seems to us a very proper 
one. It will naturally tend to the orderly keeping of the journals 
of the court. The rule, however, would not authorize the clerk to 
charge any fées which were not allowed by the statute. The right 
of an offlcer to charge fées or costs exists only when it is conferred 
by législation. The courts hâve no inhérent power to award costs. 
They can only be tax:ed in any case or proceeding by virtue of ex- 
press statutory authority. Coggill v. Lawrence, 2 Blatchf. 304, Fed. 
Cas. No. 2,957; Kneass v. Schuylkill Bank, 4 Wash. C. C. 106, Fed. 
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Cas. No. 7,876; CNeU v. Kailroad Co. (C. G.) 31 Fed. 663; 5 Enc. 
PI. & Prac. 110. In U. S. t. Shields, 153 U. 8. 88, 91, 14 Sup. Ct. 
735, 38 L. Ed. 645, the court said: "Pees allowed to public offlcers 
are matters of strict law, depending upon the very provisions of the 
etatute. They are net open to équitable construction by the courts 
nor to any discretionary action on the part of the officiais." It is 
true that, where a rule of court imposes additional work on the clerk, 
he is entitled to compensation for such additional work, if a stat- 
ute exista which by fair construction will compensate him. In U. 
S. V. Kurtz, 164 U. S. 49, 17 Sup. Ct. 15, 41 L. Ed. 346, the clerk was 
allowed to charge by the folio for making out a record of lists of 
jurors when acting with the jury commissioner, the court having 
required such record to be kept. The clerk's duties may be regu- 
lated by rules of court, but his right to fées must be based on légis- 
lation. 

Construing subdivision 8 of section 828 of the Revised Statutes, 
the suprême court held that, where the circuit court adopted a rule 
requiring the clerk to keep a final record book in which should be 
recorded the indictment or information, and ail recognizances, war- 
rants, and process judgments and other proceedings, the clerk was 
not allowed to charge by Computing folios, by treating as a sep- 
arate document each judgment, indictment, and order. By this 
method the clerk, said the court, would charge for each entry, "many 
of which are less than a dozen words, as for one hundred words." 
The court added: "Tbis may be proper when the charge is made 
under the first clause of the paragraph, 'for entering any return, rule, 
order,' etc., upon the journal of the court." U. S. v. Kurtz, 164 U. S. 
49, 17 Sup. Ct. 15, 41 L. Ed. 346. The statute by its terms allows 
the separate orders to be so computed, but it is not intended that 
one proceeding, as an arraignment and plea, or a sentence and judg- 
ment entered at the same time and as one entry, should be divided 
so as to count each part of it as a separate folio, regardless of the 
number of words. The order of the circuit court relied on by the 
défendant in error is not properly so construed. And, moreover, 
the clerk and ail ofiicers of court must flnd authority to charge fées 
in the statutes ; otherwise, they cannot be charged. Where the 
judge of the court requires orders or entries to be made by the clerk, 
they may be charged for under existing statutes, which include the 
services rendered. In Cavender v. Cavender (C. C.) 10 Fed. 828, 
we flnd one brief sentence about the statute hère construed: "It 
should be remarked that when an original entry of an order is made, 
though less than a folio, it is chargeable as a folio, each entry oî 
a kind standing by itself, distinct from^ ail others." This is clearly 
so by virtue of the statutes. And the rule of court we hâve quoted 
méans nothing more. No rule of court, which separated a single 
order or proceeding into separate parts, would justify the clerk in 
doubling the charge. The congress by législation fixes the clerk's 
fées. The court's order as to making up the records seems to us 
a proper one. We do not understand it as conflicting with the stat- 
utes, but, if there was a conflict as to the clerk's fées, the statutes 
must control. 
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The clerk's pétition allèges that the services were rendered "as 
stated in the current accounts." This refers, as we understand it, 
to the bill of particulars. This account, which we hâve already 
quoted, does not show that the arraignment or the verdict or the 
judgment and other entries charged for in Schedule A were not sep- 
arate and distinct orders. It does not appear that any two entries 
were one and the same transaction, or that they were entered on 
the same day, or even the same week. In the agreement, signed 
by the United States attorney for the Northern district of Florida, 
on which the case is submitted, it is stipulated that "the acts and 
services set forth in the said pétition were actually rendered by the 
petitioner in the manner and under the circumstances set forth in the 
pétition." The account of the clerk is made part of his pétition. 
The flndings of fact by the district court conform to this agree- 
ment. It appears, therefore, from the agreed statement of facts, 
that thèse charges were made for "separate proceedings," and the 
contrary does not appear anywhere in the record, nor does it ap- 
pear from the record that any two of the orders charged for were 
parts of the same transaction, or were made on the same day. We 
cannot présume against the finding of the court, and the agreement 
on which the case was submitted, that one order or transaction bas 
been divided needlessly to increase the number of folios, nor can 
we assume that more than one of the orders in the same case was 
made on one day and as a part of one transaction. If we were to 
adopt the comptroller's alleged construction of the statute, about 
which we now express no opinion, it would be immaterial; for it 
does not appear from the record that the entries charged for were 
not made on separate days. In the agreed statement of facts on 
which the case was tried, it is provided that the "disallowance 
sheets sent ont by the department" may be considered by the court, 
and that by the written request of either party they may be made 
parts of the record. We do not find them in the record, nor do we 
flnd any évidence showing that the entries charged for as separate 
entries were made on the same day. The only allusion in the rec- 
ord to the fact that they were so made is the statement in the péti- 
tion that certain fées charged by the clerk were rejected by the 
comptroller for that reason. The approval by the court of the clerk's 
account was prima facie évidence of its correctness. U. S. v. Mc- 
Grourin (No. 974; opinion filed in this court at this term) 106 Ped. 
288. The district court bas now sustained the account in a trial 
in which a formai défense was made. The décision of the court 
must be held correct, uniess the contrary appears from the record. 
U. S. V. Puleston (No. 872; opinion flled in this court at this term) 
106 Fed. 294. 

We do not décide, nor has the district court decided, that if the 
défendant be arraigned, and plead not guilty, as one transaction, 
the clerk would be authorized to separate the arraignment and plea, 
and charge for two folios, without regard to the number of words 
in the entries. We do not décide, nor has the district court decided, 
that the sentence and judgment of the court, both pronounced as one 
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transaction, can be separated into différent entries, so as to double 
the costs of the entries. If the transactions occur separately, if 
the défendant is arraigned, and, for example, time given to plead, 
and tiie orders on the arraignment and on the pleas are really sep- 
arate events, a charge for each as a folio is authorized by the stat- 
ute. But one order or judgment, by rule of court or otherwise, can- 
not be divided by punctuation or captions so as to increase fées. 
The rule of court does not and could not hâve that effect. 

2. Schedule B of the bill of particulars is for swearing jurors to 
answer questions as to their qualifications. It is expressed this 
way in the account: "Nov. 5, 1895, swearing on the flrst day, and 
those summoned thereafter, as grand and petit jurors, 82 persons, 
on voir dire, to make true answer as to their qualifications to sit 
as jurors, etc., at lOc, |8.20." There are five other charges for simi- 
lar services, making a total of |45.70. This claim has been included 
in the judgment rendered by the district court against the United 
States, and the action of the court is hère assigned as error. Thèse 
fées are chargea under paragraph 4 of section 828 of the Revised 
Statutes. That paragraph is in thèse words: "For administering 
an oath or affirmation, except to a juror, ten cents." The question 
for décision is the meaning of the word "juror" in this paragraph. 
If the persons who hâve been drawn and summoned are to be con- 
sidered jurors within the meaning of this statute, then no fee can 
be aUowed for administering an oath to them. Section 828 of the 
Revised Statutes is taken from an act to regulate the fées and costs 
to be allowed clerks and marshals, etc., approved February 26, 1853 
(10 Stat. 161, c. 80). In the original act the Unes above quoted from 
the Revised Statutes read: "For administering every oath or af- 
firmation to a witness or other person, except to a juror, ten cents." 
In the codification the words, "to a witness or other person," were 
omitted. The paragraph, as it appears either in the Revised Stat- 
utes or the act, shows distinctly that the clerk is to receive 10 cents 
for administering every oath or affirmation to a witness or to any 
person except a juror. The défendant in error contends that the 
statute, by the word "juror," means "a man who is sworn or afSrmed 
to serve as juror," and that, therefore, persons who appear in answer 
to the summons to serve as jurors are not within the meaning of 
the statute. If the word as used in the statute is restricted to this 
narrow définition, then the clerk would be entitled to make the 
charge. In the part of the act which fixes the marshal's fées, we 
find that he is allowed a flxed sum for serving venires and summon- 
ing men "as grand or petit jurors." Is the word "jurors" in that 
sentence used in this narrow and restricted sensé? That is not 
possible. In this section the word certainly refers to men who hâve 
been drawn to be summoned as grand or petit jurors. In the part 
of the same act which fixes "jurors' fées," we find the following: 
"For traveling from their résidence to said court or courts, five cents 
per mile for going and the same for retuming." This section of 
the act shows that the congress recognized the person summoned as 
a juror for the purpose of giving him mileage while going to the 
court, even if he should be found disqualified and be discharged. 
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In another paragraph. of the act it is provided that the marshal shall, 
on the order of the court, pay to the "jurors ail such fées as they 
may appear by said order to be entitled to." The court would make 
the order ta pay a person who had been summoned to appear as a 
juror, even though he were discharged for cause without having 
been sworn to serve. It seems clear, therefore, that in thls act the 
congress, in legislating as to the fées of marshals, and in fixing 
the mileage and pay of jurors, and In providing for the paymeut of 
jurors under order of the court, used the word "juror" as meaning 
any person selected and summoned accordlng to law to serve as a 
juror, whether such person had been actually impaneled and sworn 
or not. Is it probable that the congress used the word with a dif- 
férent meaning in flxing the fées of the clerk? By the terms of 
the act, the person summoned is a juror to enable the marshal to 
charge his fee under the statute. He is a juror within the mean- 
ing of the section that provides that the court may order the mar- 
shal to pay him. He is a juror while traveling from his résidence 
to the court, and receives "flve cents per mile for going." Can it be 
that the same act means that be will cease to be a juror while the 
clerk is swearing him to answer questions? If we reach this conclu- 
sion, we must décide that the législature bas used the word "juror" 
as meaning one thing in flxing the marshal's fées and the juror's 
fées, and as meaning another in fixing the fées of the clerk. 

No reason is suggested why the législature would bave allowed 
the clerk fées for swearing the entire venire, and not allow fées for 
swearing the juries when impaneled. The whole venire may be 
sworn to answer questions as to eligibility at once, just as an im- 
paneled jury may be sworn to try a case. Both oaths are customarily 
administered in the organization of juries and in the administration 
of justice. The intention was to allow fées for the swearing of wit- 
uesses and other persons. But the swearing of jurors was excepted. 
This exception cannot be made to apply to one oath, and not to an- 
other, taken as a juror. When sworn to answer questions as to 
eligibility, he is sworn because of his being summoned to act as a 
juror. In that sensé he is sworn as a juror. It proves too much 
to argue that he is not a juror until he is sworn as such; for he is 
not a "juror," in the technical and narrow meaning of the woiiî, 
until he is sworn and impaneled. Applying the narrow définition, 
it could be claimed he was not a juror until after he was sworn, 
and therefore the clerk could charge for administering that oath. 
This construction is not claimed, for it would strike out the words 
in the statute, "except to jurors." In State v. McCrj'stol, 43 La. 
Ann. 907, 9 South. 922, the suprême court of Louisiana had occa- 
sion to construe a statute which required the defining of the word 
"juror." The statute in question was pénal, and was to be strictly 
construed, and, notwithstanding that fact, the court reached the 
conclusion that the word "juror" did not mean only jurors actually 
impaneled and sworn to try a particular case, but included ail jurors 
liable to jury service from the moment they hâve been designated in 
a légal way and summoned to serve as jurors. Mr. Justice Feuner, 
delivering the opinion of the court, said: 
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In the narrowest and most literal définition of the word 'Juror,' It meana 
*a man who la swom or aflarmed to serve on a jury.' Bouv. Law Dict., verbo, 
'Juror.' In this sensé, no one would be either a grand or petit juror until he 
was actually impaneled and swom. But ail the statutes of the state and 
law writers unlversally apply the term 'juror' to persons selected and sum- 
moned according to law for the purpose of serving as grand or petit jurors, 
whether they hâve been actually impaneled and sworn or not. Therefore ail 
persons who are lawfully selected and summoned to serve as jurors are, in 
légal terminology, called 'jurors,' and they are called 'grand' or 'petit' jurors, 
according to the function they are intended to perform. In the case of the 
regular venire, after the grand jury bas been selected, the remaining mem- 
bers are petit jurors, because they are held for the purpose of forming petit 
juries; and aU taies jurors are petit jurors, because they are for no other 
purpose than to serve on a petit jury." 

In the last édition of Bouvier's Law Dictionary (1897), the défini- 
tion of the word "juror," given by Mr. Justice Fenner in the opinion 
just quoted, bas been adopted. A "juror" is there defined to be "any 
person selected and summoned according to law to serve in that 
capacity, whether the jury bas been actually impaneled or not." 
The word "juror" is uniformly used by the jurists most familiar with 
the subject as including persons designated or ordered to be sum- 
moned to serve as jurors. For stronger reasons, it would include 
them after they are summoned and bave appeared in court. Thus. 
Forsyth says: "There the sheriff is directed to summon twenty- 
four jurors." Fors. Tr. Jur. p. 149, note 1. "Jurors should be sum- 
moned from the hundred." Id. p. 168. Proffatt uses the word in 
the same way: "It is usual for the names of the jurors to be in- 
serted in the venire," Proff. Jury, § 133. If the exception in the 
statute had been for swearing the jury, — "a body of men who are 
sworn to déclare the facts of a case as they are proven from the 
évidence placed before them," — there would be much stronger rea- 
son to sustain the contention of the défendant in error. If the con- 
gress had intended to limit the exception to the oath administered 
to the impaneled jury, the exception would probably hâve contained 
words indicating the organized jury. But the word "juror" is the 
word in the statute, not the word "jury," and we are constrained 
to believe that it is used in the ordinary sensé in which it is often 
used by the best writers and speakers of English, and in the sensé 
in which the congress itself used it in several sections of the act 
in question. The clerk was not, in our opinion, entitled to fées for 
administering the oath to the jurors to truly answer questions re- 
lating to their qualifications as jurors. 

3. Bchedule consists of charges for "entering order of court for 
removal of prisoners from Walton county jail to Escambia couuty, 
and for making copies of the order, one for the marshal and one for 
the jailer." There are 13 items of the same kind, the fées amount- 
ing to 123.75. We understand from the record that thèse prisoners, 
who were removed by the order of the court, were conflned in county 
jails, but not in the county in which they were to be tried. They 
were conflned under writs issued by the United States commission- 
ers. Thèse charges are objected to by the plaintifE in error because 
it is claimed that they are forbidden by section 1030 of the Kevised 
Statutes. This section of the Eevised Statutes is taken from sec- 
106 F.— 31 
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tion 3 of the act approved February 26, 1853, which régulâtes the 
fées of ofiScers. In order that this section of the statute may be 
viewed in the light of the context, we quote it from the original act, 
with the few lines which immediately précède it: 

"That witnesses who.are required to attend any term of the court on the 
part of the United States, shall bç subpœnaed to attend to testify generally on 
thelr behalf, and not départ the court without leave of the court or district 
attorney, under which it shall be their duty to appear before the grand Jury 
or petit jury, or both, as they shall be required by the court or district attor- 
ney. No ■wiit shall be necessary to bring into court any prisoner or person 
in custody, or for remandlng him from the court into custody; but the same 
shall be done on the order of the court or district attorney, for which no fee 
shall be chargea by the clerli or marshal." Act Feb. 26, 1853 (10 Stat. 169). 

The last sentence above quoted, beginning with the words, "No 
writ shall be necessary," constitutes section 1030 of the Revised Stat- 
utes. The paragraphs of the statute which we hâve quoted hâve been 
separated for a more convenient and orderly arrangement. No in- 
ference or presumption of a législative construction is to be drawu 
by reason of this. Rev. St. U. S. § 5600. The first sentence of the 
part of the act quoted is applied to the summoning of witnesses, and 
requiring them to attend until their discharge. They are not to de- 
part without leave of the court or the district attorney. After this 
cornes the provision to be construed, that "no writ shall be necessary 
to bring into court any prisoner or person in custody, or for remand- 
ing him from the court into custody." The statute evidently relates 
to witnesses who may be held in default of bail, as well as to other 
prisoners, and it seems to us is coniined in its opération to prisoners 
and witnesses after their arrivai, and while in attendance upon a 
session of court, or conflned at the place where the court is being 
held, or, at least, that it does not apply to prisoners conflned in coun- 
ties remote from the place of trial. This construction was placed 
on the statute by Mr. Justice Jackson, in delivering the opinion of 
the circuit court in Taylor v. IT. S., 45 Fed. 531, 538, 539. We are 
of opinion that section 1030 of the Revised Statutes does not deny 
to the clerk fées for entering orders of court for the removal of pris- 
oners from one county to another county into which they are to be 
brought for trial. 

i. Schedule D consists of charges for "entering orders made by the 
court in minutes, and of orders remanding prisoners to jail, and like 
orders for the production of prisoners for sentence." There are 
three items of this kind, the charges amounting to nine dollars. 
Thèse charges, we think, should not be allowed. The statute is per- 
emptory that no writ is necessary to bring into court any person or 
prisoner in custody, or for remanding him from the court into 
custody, but the same shall be done on the order of the court or the 
district attorney, for which no fee shall be chargea by the clerk or the 
marshal. The intention of this statute is clear that no charge shall 
be made for bringing persons or prisoners into court or for remanding 
them. The court or the district attorney makes the necessary order, 
and the statute clearly excludes the idea that the clerk or the mar- 
shal is to hâve a fee. Thèse orders to bring prisoners into court in 
practice are often verbal, but, if the district attorney should write 
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an order to bring a prîsoner into court, the marshal is allowed no fee 
for execiiting it. If the court directs a prisoner to be brought into 
court, it should be obeyed by the marslial without the order being re- 
duced to writing, but, if the clerk did reduce it to writing, he is not 
entitled to a fee for the service. The statute, after authorizing the 
district attorney, as well as the court, to give certain directions or 
make certain orders, concludes: "For which no fées are to be 
charged by the clerk or marshal." 

As this case must be remanded for a new judgment, we shall not 
continue to examine the account by items. The condition of the rec- 
ord makes it impracticable to do so. For example, Schedule G- con- 
sists of 62 separate miscellaneous items, and, the court having al- 
lowed the claims, the action of the court is assigned as error col- 
lectively: "The court erred in allowing plaintifl the sum of |57.70, 
claimed in Schedule Gr, set ont in the bill of particulars, consisting 
of sixty-two items." It would serve no practical purpose, we think, 
to attempt to take up and examine each item of the account so as- 
signed as error. After an examination of this opinion and the 
cases we hâve cited, the account, when restated for a new judgment, 
may not contain ail thèse items, and some of them, when presented 
again, may not meet with objection. 

The right of the clerk to charge for affixing a seal has been so 
commented on by the suprême court that there should be but little 
dilficulty in stating the account as to the use of the seal, so as to con- 
f orm to the statute and to the décision of that court. U. S. v. Van 
Duzee, 140 U. S. 169, 174, 11 Sup. Gt. 758, 35 L. Ed. 399; U. S. v. 
Jones, 147 U. S. 672, 13 Sup. Ct. 437, 37 L. Ed. 325; U. S. v. Taylor, 
147 U. S. 695, 13 Sup. Ot. 479, 37 L. Ed. 335; Kev. St. U. S. § 828, 
par. 14. 

The judgment of the district court is reversed, and the cause re- 
manded for further proceedings in conformity with the opinion of 
this court and according to law. 

On Application for Sehearing. 

(February 26, 1901.) 

Before PAEDEE and SHELBY, Circuit Judgea. 

SHELBY, Circuit Judge. Since the opinion was handed down in 
this case an application has been made by the plaintiiî in error for a 
rehearing. The application is based on the failure of this court to 
pass on the question as to whether item 57 of Schedule Gr was prop- 
erly allowed by the court below. An able and elaborate brief is now 
flled to show that this item was improperly allowed by the district 
court. This case was submitted in this court without oral argument, 
and the court could only be informed by the record and the briefs of 
the objections the plaintiff in error had to the judgment of the court 
below. Schedule G- consists of 62 separate miscellaneous items. It 
was assigned as one error that the court allowed ail of thèse items. 
The assignment is quoted Verbatim in the opinion. The schedule (G) 
contained 61 items besides the one numbered 57. Looking at the 
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briefs and written argument, we find the only allusion to No. 57 is 
in thèse words: "Item 57. See 4 Dec. Compt. Treas. 322." Eule 
11 of this court requires that the assignment of errors "shall set ont 
separately and particularly each errer asserted and intended to be 
urged." The court, of course, may at its option notice plain errors 
not assigned; but it will rarely searcb through an account of 62 
items for one on whicb to base its opinion, when it is not pointed out 
by separate assignment nor by brief or argument. As to item 57, 
this court has expressed no opinion. The case being reversed, the 
objections may be made to it in the district court. Under the cir- 
cumstances it would not be consistent with a proper practice to grant 
a rehearing. The rehearing is denied. 



In re SEOKLBR. 
(District Court, D. Kansas, First Division. February 15, 1901.) 

1. BANKRUPTCY — l^ROOF AND Allowancb OF Claims— Preferred Creditoes. 

Under Banl^r. Act 1898, providing tliat "tlie claims ot creditors wha hâve 
received préférences shall not be allowed unless such creditors shall sur- 
render their préférences," a créditer vrho has received a partial payment 
■while the debtor was insolvent, and within four months before the latter 
became banlirupt, must surrender such payment as a préférence before he 
can prove the balance of his claim, notwithstanding the fact that he re- 
ceived it In the ordinary course of business, and without knowledge or 
reasonable cause to believe that the debtor was insolvent, or a préférence 
intended. 

2. Same— RiGHT TO Set Ofp New Crédit. 

TJndër Bankr. Act 1888, § 60c, providing that, "if a creditor has been 
preferred, and afterward in good faith gives the debtor further crédit, 
without security of any kind, for property which becomes a part of thé 
debtor's estate, the amount of such new crédit remaining unpaid at the 
time of the adjudication in bankruptcy may be set ofî against the amount 
whlch would otherwise be recoverable from him." the right to such set-off 
is not restricted to cases in which the trustée brings an action against the 
creditor under the preceding ela,use to avoid tlie préférence and recover 
the amount thereof, but is available to the creditor as against a préférence 
he is required to surrender to seeure the allowance of his claim. The 
préférence is as effiectually "recoverable" through légal proceediugs in the 
latter case as in the former, and it Is contrarj' to the équitable spirit of 
the act to give the right of set-off to a creditor who knowingly received 
a préférence, and deny it to one who received a préférence innocently. 

In Bankruptcy. Questions certifled by référée 

J. H. Wendorfl, for objecting creditors. 

Arthur M. Jackson, for Morris Neuberger & Sons. 

Wollman, Solomon & Cooper, for other creditors, 

HOOK, District Judge. This cause arises upon a certification by 
the référée in bankruptcy for review of two questions which arose 
in the administration of the bankrupt's estate : 

1, The bankrupt was found to hâve been insolvent during the en- 
tire four months preceding the flling of his pétition in bankruptcy. 
During that period certain of the creditors who presented their claims 
for aUowance had innocently received from the bankrupt payments 
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of money on account, they having no knowledge or cause to believe 
that tlieir debtor was insolvent, or that a préférence was intended. 
Do such pajinents constitute préférences which the creditors are re- 
qnired to surrender in order to secure an allowance of their claims? 
This question should be answered in the affirmative, and the ruling 
of tlie référée thereon approved. In re Conhaim (D. O.) 97 Fed. 923 ; 
Electric Co. v. Worden, 99 Ped. 400, 39 G. G. A. 582; Strobel & 
Wiliien Go. v. Knost (D. G.) 99 Fed. 409; In re Christensen (D. G.) 
101 Fed. 802; In re Sloan (D. G.) 102 Fed. 116; Forgy v. Field, 42 
G. G. A. 354, 102 Fed. 295; In re Rogers Mill. Go. (D. G.) 102 Fed. 
687; In re Arndt (D. G.) 104 Fed. 234. 

2. Some of tbe creditors who liad tbus innocently secured préfér- 
ences by receiving payments on tlieir accounts thereafter in good 
faith gave tlie debtor further crédit, witbout security, for property 
which became a part of the debtor's estate, and such new crédits 
remained unpaid at the time of the adjudication in bankruptcy. The 
question in this connection is whether such a créditer is entitled to 
hâve his new crédit set off against the préférence which he is called 
upon to surrender as a condition to the allowance of his claims. 
Glause "b" of section 60 of the bankrupt act of 1898 provides that, 
if a préférence is received with reasonable cause on the part of the 
creditor or his agent acting in the matter to believe that it was in- 
tended as a préférence, it shall be voidable by the trustée, who may, 
under such circumstances, maintain an action to recover the property 
or its value. Glause "c" of the same section provides that if a cred- 
itor has been preferred, and afterwards in good faith gives the debtor 
further crédit, without security, for property which becomes a part 
of the debtor's estate, the amount of the new crédit remaining unpaid 
at the time of the adjudication in bankruptcy may be set off against 
the amount which would otherwise be recoverable from him. The 
rule in respect of a préférence innocently received without reasonable 
cause for belief that a préférence was intended is that an affirmative 
action for its recovery cannot be maintained by the trustée, but the 
creditor will be denied the right to hâve his claims against the bank- 
rupt's estate allowed, unless he surrenders the préférence. The so- 
lution of the question under considération turns upon the interpréta- 
tion to be given to the term "recoverable," as used in clause "c" of 
section 60. The new crédit can only be set off against a préférence 
that is recoverable from the créditer. It has been held in some juris- 
dictions that, in order that a new crédit may be used as a set-off 
against a préférence previously received, the préférence must be one 
that is recoverable in an action brought by the trustée for that pur- 
pose, — that is to say, a préférence received with reasonable cause 
for belief that it was so intended; that the new crédit cannot be the 
basis of a set-off against a préférence innocently received for the rea- 
son that such a préférence is not one that is "recoverable." In re 
Ghristensen (D. C.) 101 Fed. 802; In re Arndt (D. G.) 104 Fed. 234. 
I am of the opinion that this interprétation is too restricted, and ia 
not in harmony with the équitable spirit of the bankrupt act. The 
term "recoverable," in its larger and more popular sensé, implies a 
capabilitj of being obtained by course of law. Eecovery, as a légal 
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expression, signifies a restoration of a right by means of a judicial 
proceeding; and it is not material whether it is the resuit of a pro- 
ceeding especially instituted for that purpose, or is by law made a 
condition to the aecomplishment of some otber purpose for which. 
suit is brought. If a préférence is not received in good faith, the 
trustée may institute suit for it. If it is innocently received, the 
trustée may not maintain suit therefor, but tlie créditer is compelled 
to surrender it as a condition to the maintenance of a proceeding 
for the allowance of his demands. In either event the préférence is 
recoverable. In eitlier case there is a restoration of a right by course 
or process of law. Whenever the créditer présents for allowance 
the balance due upon his old claims or the new crédits extended to 
his debtor, the amount or value of the préférence received by him 
must be surrendered as a condition to the award which he seeks. 
There are many rights, especiaUy of an équitable nature, which may 
properly be said to be recoverable, but which await for their enforce- 
ment the initiative of the person against whom they rest. This con- 
clusion is concededly a most équitable one, and it is well within the 
spirit and a libéral interprétation of the letter of the bankrupt act. 
There is another considération which tends to the same resuit. The 
new crédit, to be available as a set-off against a préférence received, 
must, under clause "c," hâve been afterwards given in good faith. 
If the préférence were innocently received, it might weU be that a 
subséquent crédit could be so given; but, if the préférence were not 
innocently received, it is more difflcult to perceive how the créditer 
could thereafter, within the limited period, and in good faith, extend 
a new crédit to his debtor. The ruling of the référée upon this ques- 
tion will be set aside. 



McDANIEL et al. v. STROUD, 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1901.) 

No. 380. 

1. Bankkuptct — Appeal fkom Allowance of Claim— Right dp Ckbditors to 
Appeal. 

An appeal from an order of a court of bankruptcy allowing a claim, 
although taken in the name of other creditors, will not be dismissed where 
the trustée refused to allow the use of his name when the time for tak- 
Ing the appeal had so nearly explred that It was impossible to obtain 
an order requlring him to consent In time, and where the district court 
subsequently made an order that the appeal taken should be coutinued 
in the name of the trustée In connection with the appeallng creditors. i 

a Same — Liens— Mortgagb by Partnership. 

A partner substituted his own note for a note which had been given 
by the firm and secured by a mortgage on real estate owned by the flrm, 
and the latter note was asslgned to him by the payée. Subsequently the 
firm was dissolved, and he transferred his Interest in the firm property 
to his co-partner, but retained the note and mortgage, which he after- 
wards transferred to a third person to secure a loan made to his co- 
partner for an equal amount, and used In payment of debts of the part- 

lAppeal and review In bankruptcy cases, see note to In re Eggert, 43 0. 
C. A. 9. 
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nership. Eeld, that the mortgage still remained a lien- upon the property, 
and was not merged by the prevlous transfers, a mortgage iinder the 
State statutes being a security only, whieh créâtes no estate In the land; 
and that the holder was entitled to enforce the same against the proceeds 
o£ the mortgaged property when sold in bankruptcy proceedings against 
the partnership. 
Purnell, District Judge, dissentlng 

Appeal from the District Court of the United States for the Dis- 
trict of South Carolina. 

H. J. Haynsworth and L. 0. Patterson, for appellants. 
Jos. A. McCuUough, for appellee. 

Before SIMONTON, Circuit Judge, and PUENELL and WADDILL, 
District Judges. 

SIMONTON, Circuit Judge, and WADDILL, District Judge. The 
question at the threshold of this case is upon the motion to dismiss 
the appeal. Proceedings in involuntary bankruptcy were begun 
against A. M. Hayes and W. H. Murlî, co-partners as Hayes & Murlï, 
in the Western district of South Carolina. The pétition was flled 
in the name of a large number of créditera. It was duly referred to 
a référée. By consent of ail parties the respondents were declared 
bankrupts. A trustée was appointed, and creditors were called in. 
Among other claims was one by H. T. Stroud, who set up a claim for 
|1,000, with interest at 8 per cent, per annum from November 1, 1897, 
with 10 per cent, attorney's fées if the note be coUected by process 
of law or through an attorney. The référée took testimony on this 
claim, among others, and made his report disallowing it. Excep- 
tions were taken, and the matter carried before the district court. 
The court sustained the exceptions and allowed the claim. At the 
références and before the court the contest against the daim was 
conducted by the attomeys for the petitioning creditors. When 
this decree was filed (May 23, 1900), the attorneys for the petitioning 
creditors went to the trustée (James A. McDaniel), and requested 
permission on behalf of the petitioning creditors to appeal from this 
part of the decree in his name. The trustée at flrst said that he 
had no objection, but afterwards said that he wished to consult his 
counsel. Subsequently he informed the attorneys for the petition- 
ing creditors that his counsel had advised him that the matter did 
not concern him, and he therefore declined to permit the appeal to 
be brought in his name. While this was going on, the 10 days with- 
in which an appeal could be brought had nearly expired. There 
not being sufficient time to go before the court and to get an order 
compelling the use of the name of the trustée in carrying up the ap- 
peal, the petitioning creditors on June 2, 1900, filed a pétition for 
appeal in their own names, accompanied by assignments of error, 
and the appeal was allowed, the papers having been placed on file. 
On 16th July the district court, hearing the affidavit of the attor- 
ney for the creditors stating the facts above set forth, granted an 
order that the appeal heretofore taken by them in this case be con- 
tinued in the name of J. A. McDaniel, as trustée, in connection with 
said creditors, and that the record be amended accordingly. At the 
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same time the creditors were required to file a bond for costs within 
30 days. The appeal is hère in that shape. 

The motion to dismiss the appeal proceeds on two grounds: The 
petitioning creditors hâve no right to appeal. This right belongs to 
the trustée alone. This being so, no appeal in the name of the trus- 
tée was presented or allowed within 10 days after the entry of the 
decree. Section 25 of the bankrupt act. It will be noted that the 
trustée did net put his refusai on the ground that the decree, in his 
opinion, was correct, and that an appeal would be useless, resulting 
only in costs to the estate. He put it on the extraordinary ground 
that the matter did not concern him. Had the creditors a right to 
appeal? This dépends upon the construction of the bankrupt act. 
The rule governing questions of this kind is stated by Taney, C. J., 
in U. S. V. Curry, 6 How. 106, 12 L. Ed. 363: 

"It bas been sald that tbls objection is a mère technieality, and may be 
regarded ratlier as a matter of form than of substance. But this court does 
Dot feel authorized to treat the directions of au act of congress as it might 
treat a technical difflculty growing out of ancient rules of the common law. 
The power to hear and détermine a case lilie this Is conferred on the court 
by acts of congress, and the same authority which gives the jurisdlction bas 
pointed out the manner In which the case shall be brought before us. And 
we hâve no power to dispense with any of thèse provisions, nor to change 
or modify them. And If the mode preseribed for removing cases by writ 
of error or appeal be too strict and technical, and liliely to produce incon- 
venience or Injustice, it is for congress to provide a remedy by altering the 
existing laws; not for the court. And as this appeal bas not been prosecuted 
in the manner directed, within the time limlted by the acts of congress, It 
must be dismissed for want of jurisdiction." 

Under the bankruptcy act of 1867 an assignée who was dissatisfled 
with the allowance of a claim upon the bankrupt estate was given the 
right to appeal. The language of the act (Rev. St. 4980) is: 

"And any supposed creditor whose claim Is In whole or part rejected or any 
assignée who is dissatisfled with the allowance of a claim may appeal," etc. 

It was held that this precluded the creditors from appealing in 
their own names, if a claim bas been allowed. In re Troy Woolen 
Co., 24 Fed. Cas. 244 (No. 14,202); In re Joseph, 13 Fed. Cas. 1124 
(No. 7,532); In re Place, 19 Fed. Cas. 790 (No. 11,200). The bank- 
rupt act of 1898 is not so explicit. Ail that it says is, the trustées 
shall not be required to give bond when they take appeals or sue out 
writs of error. 

The précise question now before this court has corne up in two cir- 
cuit courts of appeal. The court of the Eighth circuit, in Chatfield 
V. O'Dwyer, 42 C. C. A. 30, 101 Fed. 797, held that the act of 1898 
must be construed as was the act of 1867, and that no one but the 
trustée can take up an appeal from a claim allowed ; and that, if he 
will not do so of his own volition, the court will require him to do 
so at the instance of creditors. The circuit court of appeals for the 
Fifth circuit, on the £>ther hand, in Ee Eoche, 42 C. C. A. 115, 101 
Fed. 956, decided that the omission of the provision of the act of 
1867 in the act of 1898 was intentional, showing the désire of con- 
gress to leave appeals under the gênerai rule, and that any one af- 
fected or injured by a decree or judgment may appeal; and so held 
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in a case of a créditer dissatisfled with the allowance of another claim. 
The circumstances of this case make a strong inclination to follow 
this décision from the Fifth circuit. The trustée, for no other rea- 
son than that the matter did not concern him, so conducted himself 
as not onlj to deprive the dissatisfled creditors of the use of his 
name, hut to prevent them from applying to the court for an order 
compelling this use. There is nothing in the record showing bad 
faith on the part of this trustée. The most that can be said of him 
is that he showed bad judgment. But if a trustée, by action like 
this, can defeat the effort of creditors to assert their rights, he not 
only assumes the f unetions of this court ; he opens the door for great 
fraud. The décision in the Fifth circuit does not change or modify 
the act of congress. It construes it, and its construction is reasona- 
ble. 

What was the effect and purpose of the order of July 16, 1900? It 
certainly was not the granting of another leave to appeal. The lan- 
guage of the order is "that the appeal heretofore granted in this case 
be continued in the name of J. A. McDaniel as trustée, in conjunction 
with the creditors." There is no question that the court would, in 
the first instance, haye directed the trustée to allow the use of his name 
to conduct the appeal if it was thought necessary; and that authority 
it could exercise at any time, provided that no change was wrought 
in the status quo which could be detrimental to the appellee. In this 
case this certainly did not occur. If tfeis appeal be dismissed on this 
ground, it will be for a mère defect of f^rm. "A decree of the circuit 
court ought not to be reversed for a defect of form in the process 
which is amendable.» Semmes v. V. S., 91 U. S. 21, 23 L. Ed. 193. 
An appeal in the name of an individual when the real appellant is 
a flrm is amendable. Moore v. Simonds, 100 U. S. 146, 25 L. Ed. 590. 
It seems that this motion to dismiss the appeal should not be granted. 

As to the Merits. 

H. T. Stroud presented a claim against the bankrupt estate as fol- 
lows: A debt of $1,000, from November 1, 1897, and 10 per cent. 
thereon for counsel fées, interest on which was paid to March 4, 1898, 
secured by mortgage of a lot of land, with buildings thereon, in the city 
of Greenville. The history of this claim is this: The National Bank 
of Greenville held a note signed by A. M. Hayes and W. H. Murff, and 
also by Hayes & Murff, for $1,000, dated Pebruary 27, 1897, payable 
November 1, 1897, interest after maturity at 8 per cent., and 10 per 
cent, attorney's fées in case of collection through an attorney. Tlis 
note was secured by the mortgage of this lot in Greenville. The lot 
had been conveyed to A. M. Hayes and W. H. Murff. When this note 
became due, it was not paid. On April 18, 1898, Murff executed to 
the bank a mortgage of a lot of land, his individual property, securing 
the sum of money due on this note, and thereupon the bank on that 
day assigned to Murff the original note. This assignment of the note 
carrled with it the mortgage. Wright v. Eaves, 10 Rich. Eq. 582; 
Walker V. Kee, 14 S. C. 143. Murff 's individual note was given in sub- 
stitution of the original note. This being its object, the mortgage was 
not satisfled by the transaction. Burton v. Pressly, Chev. Eq. Ij 
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Carter V. Burr, 113 U. S. 740, 5 Sup. Ct. 713, 28 L. Ed. 1146. On April 
17, 1899, — nearly a year after the note was assigned to him by the 
bank,— Murff assigned it to H. T. Stroud, to secure a loan of $500 to 
Hayes & Murfl. On June 7th, Stroud made another loan to the flrm 
of |500, and an additional assignaient was made on the note to him. 
The firm of Hayes & Murff was dissolved Pebruary 26, 1899, Hayes 
assuming ail the debts, and on March 1, 1899, Murff conveyed his 
interest in the lot held by him and Hayes to Hayes. This deed was 
recorded June 14, 1899. The money so lent by Stroud on thèse as- 
signments was paid to Hayes by Stroud, and used by him in paying 
debts of the firm. The pétition for bankruptcy was filed July 21, 
1899. G?lie act of bankruptcy (an assignment for beneflt of creditors) 
was on June 14, 1899. As has been seen, the substitution by Murff to 
the bank of his individual note for that of Hayes and himself and the 
flrm did not extinguish that note, nor did it satisfy the mortgage. 
Murff held thèse under assignment to himself until March, 1899, the 
date of his conveyance of his undivided interest in the lot of land to 
Hayes. This deed was not recorded until June 14, 1899. The statuts 
of South Carolina as to the recording of deeds is this: In order to 
afEect the rights of subséquent creditors or purchasers for valuable 
considération without notice, they must be recorded within 40 days 
from the date of their exécution. If this be done, they give construc- 
tive notice, and are good as of the date of exécution. If recorded 
after the 40 days, they give constructive notice, and are good from the 
date of their record. Eev. St. S. C. 1894, § 1968. Wben Stroud took 
this assignment of the mortgage, April 17, 1899, the deed conveying 
the title ont of Murff was not on record, and it did not affect him. He 
was both a creditor and a purchaser for valuable considération with- 
out notice. Jones v. Hudson, 23 S. C. 501. 

Another point of view may be taken. Hayes held the title to prop- 
erty, the mortgage upon which was open on the record, and not satis- 
fled in terms, apparently in the hands of Murff. When he received 
the money from Stroud, secured by the assignment of this mortgage, 
it was in f act and effect a reissue of the mortgage by him and bound 
him to ail intents and purposes. Jones, Mortg. § 945; Sheddy v. 
Geran, 113 Mass. 378. And as it was for a présent payment of cash, 
which cash was used in payment of his current debts, it was no fraud 
upon the bankrupt act, and was good. 

It is urged that when the conveyance of his undivided half in the 
lot was made by Murfl and Hayes, the whole title being then in Hayes, 
the mortgage merged. There was no merger of estâtes in the land, 
for in South Carolina a mortgage créâtes no estate. It is simply a 
security for a debt. Eev. St. S. 0. 1894, § 1893; Warren v. Raymond, 
17 S. 0. 181. Nor does the conveyance of land to the mortgagor ipso 
facto satisfy the mortgage, if the intent to the contrary appear. In- 
vestment Co. v. Shaw, Fed. Cas. No. 10,556; Bradley v. Claflin, 132 
U. S. 388, 10 Sup. Ct. 125, 33 L. Ed. 367. The gênerai rule is that a 
mortgage will not be merged or extinguished by a subséquent convey- 
ance by the mortgagor to the mortgagee of the mortgaged premises 
unless such seems to be the intent of the parties, and justice requires 
it. Case v. Fant, 3 C. C. A. 420, 53 Fed. 41. In the case at bar the 
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intent to préserve the lien of the mortgage is shown by the fact of its 
transfer with the ftill knowledge and consent of Hayes, and for bis 
use and beneflt. He, at least, cannot deny it; and, as no liens or 
rights of third persons had intervened as between tiese parties, the 
transaction holds. No error appears in the judgment of the district 
court. 

PURNELL, District Judge (dissenting). A. M. Hayes and W. H. 
Murff were partners under the firm name of Hayes & Muriî, and ou 
February 26, 1899, the partnership was dissolved, and the business 
continued by A, M. Hayes. The flrm owned the storehouse and lot 
where they did business. After the dissolution Murff conveyed to 
Hayes his interest in the said lot, the considération being the agree- 
ment on the part of Hayes to assume and pay ofï ail of the debts 
of the concern. On the 23d day of February, 1897, Hayes & Murff 
gave their note to the National Bank of Greenville to secure an ad- 
vance of $1,000. In order to secure this note, they executed to the 
bank a mortgage on the storehouse and lot. The mortgage was in 
the usual form, and signed by A. M. Hayes, W. H. Murff, and Hayes 
& Murff. When this mortgage became due, the bank took from Murff 
a mortgage on his individual property, and assigned to him the note 
and mortgage. After the dissolution of the partnership of Hayes 
& Murff, and after Murff had conveyed his interest in the business 
and in the storehouse and lot to Hayes, Hayes negotiated a loan of 
$1,000 from Henry T. Stroud. By arrangement had with Murff, in 
order to secure this loan, Murff, at the instance of, and with the 
knowledge and consent of, Hayes, assigned the note and mortgage 
above described to Henry T. Stroud. Thereafter the partnership of 
Hayes & Murff and A. M. Hayes were declared bankrupts. Stroud 
sought to prove his mortgage before the référée as a lien upon the 
property described therein. The référée held: 

"(1) That when the bank assigned the note and mortgage to Murff, under 
the circumstances, they became thereby paid and extinguished; (2) that, in 
any event, Stroud could not set up the note and mortgage as against the 
eredltors of the flrm of Hayes & Murff." 

This décision of the référée was on the 13th of March, 1900, and 
two days thereafter was certifled to the district court for review. 
On May 23d the district court decided the questions presented, over- 
ruling the référée, and holding that H. T. Stroud had a lien upon the 
proceeds of the real estate for the payment of the note dated Jan- 
uary 27, 1897, but had no lien on the proceeds of the sale of the 
merchandise of Hayes & Murff, etc. On June 2d other creditors flled 
a pétition for appeal, and on the same day an order was passed al- 
lowing the appeal. Assignment of errors was also flled on June 
2d. On the 16th day of July, 44 days after the décision by the dis- 
trict court, an afiidavit of H. J. Haynsworth, one of the petitioning 
creditors, was filed, setting forth, without giving dates, that in the 
intérim between the decree and the date of the affldavit the trustée 
had àeclined to allow the use of his name in the appeal, and the 
district judge entered an order (July 16th) "that the appeal hereto- 
fore taken * * * be continued in the name of J. A. McDaniel, 
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trustée, în connection with said creditors, and that tHe record ïe 
amended accordingly." "Said creditors, or some of them, liowever, 
are to file a bond of two hundred and flfty dollars, conditioned to 
pay the costs of appeal within thirty days." A motion to dismiss the 
appeal was entered, and this is the question presented first for the 
considération of the court. 

Section 25a of the bankruptcy act provides for appeals from a judg- 
ment allowing or rejecting a claim of |500 or over, and limita the 
time within which such appeal shall be taken to 10 days; and sec- 
tion 31 how this time shall be computed. Unless taken within 10 
days, the right of appeal is lost. Being a statutory limitation, it can- 
not be extended, even by the court, except by consent of parties, and 
certainly not after the time bas expired. The words, "such appeal 
shall be taken within ten days," are mandatory if an appeal is taken, 
and used in their légal, technical sensé. An appeal cannot be taken 
until such papers are flled as devest the court which rendered the judg- 
ment or entered the decree of jurisdiction over the subject-matter. 
Appeals in bankruptcy, being thus regulated by statute, must be 
taken stricti juris. The suprême court, Justice Bradley delivering 
the opinion, in Crédit Co. v. Arkansas Cent. Ry. Co., 128 U. S. 259, 
9 Sup. et 107, 32 L. Ed. 448, says: 

"An appeal cannot be said to be 'taken,' any more than a wrlt of error ca,n 
be said to be brought, until it is in some way presented to tbe court which 
made the decree appealed from, thereby putting an end to its jurisdiction 
over the cause, and maliing it its duty to send it to the appellate court. 
This is done by filing the papers, viz. the pétition and allowance of appeal 
(when there is such pétition and allowance), the appeal bond and tho cita- 
tion." "When the time for talcing an appeal has expired it cannot be ar- 
rested or called bacls by a simple order of court. If it could be, the law which 
limits the time within which an appeal can be talîen wouid be a dead letter." 

Farrar t. ChurchUl, 135 U. S. 613, 10 Sup. Ct. 771, 34 L. Ed. 246, 
was a cross appeal; pétition, order, and bond not filed within two 
years; dismissed. Green v. City of Lynn, 31 0. C. A. 248, 87 Fed. 
839 (per curiam opinion), held the filing of pétition and assignment 
of errors within the statutory period not sufficient. In re Good- 
man, 42 C. C. A. 85, 101 Fed. 920 (per curiam opinion), held an appeal 
is not taken until the order allowing the same and the bond are ûled 
in the court in which the decree or order appealed from is entered, 
and this must be done within the time allowed by statute for taking 
an appeal. Authorities to the same effect are abundant. Bankr. 
Act, § 25, and gênerai order 36 of the suprême court, make the rules 
in equity applicable to ail proceedings on appeal applicable to causes 
in bankruptcy. It was, under the rule (section 31), exactly 10 days 
from the day the district court entered the decree (May 23d) to the 
day on which (June 2d) a créditer filed a pétition for appeal and as- 
signment of errors. This constituted an appeal or it did not. If 
the appeal was then "taken," it devested the district court of juris- 
diction, and the order of July 16th was void. If it was not taken, 
the right of appeal was lost on that day, and the district court could 
not, by a nunc pro tune order 44 days thereafter, revive the right ot 
appeal. In either view of the case, the order of July 16th was of no 
force. It is some évidence that counsel and the district judge both 
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thought the appeal had not been taken that the former asked for and 
the latter passed the order. The case at bar, therefore, should be 
considered without regard to this order. 

Was the appeal taken on the 2d of June? The appeal bond was 
filed on August 11, 1900, and the citation issued August 16, 1900, 
and served August 21, 1900. None of thèse acts, essential to taking 
an appeal, were within 10 days of the rendering of the judgment by 
the district court. 

As the appeal should be disniissed, it is not necessary to consider 
the question, argued on the hearing, of the right of a single créditer 
to appeal from a judgment allowing or rejecting a claim against a 
bankrupt estate, or whether such right of appeal is vested solely in 
the trustée as the représentative of ail the ereditors whose claims 
hâve been proved and allowed. In my opinion, the appeal should be 
dismissed. 



STROUD V. McDANIEL. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1901.) 

No. 373. 

Bankruptct— Lien— Chattbl Mortgagb. 

A chattel mortgage executed by a mercantile firm, containing no other 
description of tlie property tlian "hold stock of merchandise, flxtures and 
stock shall be on haiid until paid," and which was not recorded until 16 
montlis after its exécution, and until just prior to the failure of the flrm, 
the mortgagors remaining in possession of their stock during such time, 
and continuing to sell the same In the ordinary course of business, croates 
no lien which is enforceable in a court of bankruptcy. 

Appeal from the District Court of the United States for the District 
of South Carolina, at Oharleston, in Bankruptcy. 

Jos. A. McCullough, for appellant. 

H. J. Haynsworth ànd L. O. Patterson, for appellee. 

Before SIMONTON, Circuit Judge, and PUKNELLand WADDILL, 
District Judges. 

PURNELL, District Judge. The facts in this cause are similar to 
those stated in McDaniel v. Stroud, 106 Fed. 486, this being an appeal 
by the créditer whose claim for |1,000, evidenced by note and mort- 
gage on the stock of goods of Murff & Hayes, was rejected in the de- 
cree from which ereditors appealed. That part of the decree ap- 
pealed from is as foUows: "That H. T. Stroud and N. J. Good hâve 
no lien upon the proceeds of the sale of the merchandise of Hayes & 
Murff, but nothing herein contained shall be construed to prevent 
their sharing in such proceeds pari passu with other cred,itors." The 
question was not as to Stroud's right to prove his claim, but as to the 
validity of a chattel mortgage which contained no other description of 
the goods and chattels except "Hold stock of merchandise, flxtures 
and stock shall be on hand until paid," and not registered until a 
short time before the collapse of the flrm, 16 months after it appears 
to hâve been executed. The two cases were argued and considered to- 
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gether. The decree was entered on the 23d day of May, 1900, and' on 
Juriè Ist appellant flled ï>etition for appeal and asSignment of errors, 
and an order was entered allowing the appeal, but no bond was flled 
until June 6th, four days after the time within which the statute pro- 
vides an appeal must be taken, when an appeal bond and citation were 
flled, on which citation service was accepted on June Tth. The mort- 
gage is attacked on several grounds: Because it contained no descrip- 
tion except the words before quoted; because the testimony shows, 
from the time it was executed until just prier to the coUapse, Stroud 
had considérable dealings with the firm, was in and about the place 
of business frequently, and had a son clerking in the store, and kept 
the existence of the paper a profound secret. Under the circumstan- 
ces there was no error in the district court holding there was no real 
security. The indeflnite description is not suiïicient, and, coupled 
with the failure to register, not only renders the mortgage invalid, but 
créâtes a strong suspicion of actual fraud. A mortgage of a stock of 
goods when the mortgagor is allowed to remain in possession and con- 
tinue selling is void for légal fraud. There was more in the circum- 
stances surrounding the transaction. It was impossible, under the 
description, to identify any of the property intended to be covered by 
the pretended lien, even if it had been recorded; and the manifest 
resuit, if not intention of the parties, was to enable the mortgagor 
to use the goods and obtain a crédit, which would not hâve been ex- 
tended had subséquent creditors known its true character; and the 
law imputes to it a f raudulent purpose. 

There is no réversible error in the decree of the district court and 
a detailed considération of the exceptions is unnecessary. 

The appeal was not taken strictly within the statutory limitation 
of 10 days, but there was no motion to dismiss in this appeal, and, 
as said by Justice Brewer (citing, among other décisions, Crédit Co. 
V. Arkansas Cent. R. Co., 128 U. S. 259, 9 Sup. Ct. 107, 32 L. Ed. 448), 
delivering the opinion in Insurance Co. v. Phinney, 178 U. S. 327, 20 
Sup. Ct. 909, 44 L. Ed. 1093: 

"While we hâve always been careful to see that the required order of 
procédure has been complied with before any case shall be considered as trans- 
ferred from a lower to a higher court, that a party seeking a review must aet 
In time, and must make a substantial compliance with ail that the statute 
preserlbes, at the same time we hâve been equally careful to hold that no 
mère technical omission which did not préjudice the rights of the défendant 
In error should be made available to oust the appellate court of jurisdictlon." 

But, there being no error, it is unnecessary to décide what the 
holding of the court would hâve been had a motion to dismiss been 
properly lodged, or whether there was "a substantial compliance with 
the provision of the statute that such appeal shall be taken within ten 
days." Attention is called to the question by the motion in the other 
branch of the case, and is adverted to to show it is not overlooked 
by the court. Afftrmed. 
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In re SHAPIRO et al. 
(District Court, S. D. New York. February 18, 1901.) 

1. BANKRnPTOT— ACTS OP BaNKRDPTCT. 

The withdrawal of money from an insolvent flrm by one of the part- 
ners, and its secret transfer to a third person, In connection with other 
concurrent transactions between the partners, held a conveyance and 
transfer of property, wlth intent to hinder and delay creditors, by both 
partners, which constituted an aet of banlcruptcy. 

2. Samb— Partnehship— Maeshalino of Assets. 

When the actions of partners, in connection with the transfer by one 
of his Interest in the flrm to the other, were fraudulent, and constituted 
acts of bankruptcy, upon which both partners and the flrm are adjudged 
banljrupts, the property will be marshaled, as between flrm and in- 
dlvidual creditors, as though no transfer had been made. 

In Bankruptcy. On pétition for adjudication. 

Myers, Goldsmith & Bronner, for creditors. 
Engel, Engel & Oppenheimer, for Novick. 

BEOWN, District Judge. Upon the further hearing of the above 
case and the taking of additional testimony as respects the solvency 
of Novick, and the disposition by him of about |1,200 collected by 
him from flrm accounts within a week of May 1, 1899, and the secret 
deposit of the money in the name of his father, who was indebted to 
Novick at the time, and the false reason given for that deposit, and 
the subséquent use thereof in his father's small business, wherein 
Novick was clerk, I feel constrained to ând: 

1. That the transfer by Shapiro to Novick on May 1, 1899, and 
Novick's prior withdrawal of about $1,200, from the firm, in the light 
of the subséquent secret deposit of those moneys, the false state- 
ments in référence thereto, and the assignment to Shapiro so shortly 
after the transfer to him, should ail be considered together, as a con- 
veyance and transfer of property with intent to hinder and delay cred- 
itors, both by Shapiro and Novick, constituting an act of bankruptcy 
under section 3a (1). 

2. That aside from the above sum of $1,300, Novick at the time 
of the flling of the pétition against him was insolvent, and the claim 
against the father I consider of doubtful value. 

3. That certain payments made by Novick were made with intent 
to give a préférence; and that upon ail the facts, adjudication should 
go against Novick and the flrm in addition to the previous adjudica- 
tion against Shapiro, and the flrm and individual assets marshaled, 
as though the transfer of May 1, 1899, had not been made. See C!oll. 
Bankr. (3d Ed.) 70; In re Wilcox CD. 0.) 94 Fed. 84, 88. 
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In re GREENBEEG et al. 
(District Court, S. D. New York. March 12, 1901.) 

BANKKTÎPTS — CONCBALMBNT OP ASSETS. 

Where the évidence sliows tliat the bankrupts hâve concealed a large 
portion of their assets, they -will be committed until a sum equal to the 
value of the property so concealed is paid to the trustée. 

In Bankruptcy. 

Frederick M. Czaki, for trastee. 
M. D. Steuer, for bankrupts, 

BROWN, District Judge. The testimony on the part of the bank- 
rupts, particularly of Morris Greenberg, shows such a mass of fraud 
and perjury that it is impossible to détermine precisely the amount 
of property concealed or removed. The referee's finding is undoubt- 
edly warranted by the testimony as a whole,- and is its logical resuit; 
and yet from the évident frauds and perjuries above referred to, and 
other circumstances attending the case, I am led to doubt whether 
the bankrupts or either of them when the order was applied for, 
had 122,000 under their control. I think it probable that through 
fraud, profligacy and waste, at leastby the son, a considérable por- 
tion of the assets disappeared in excess of what the référée has al- 
lowed for, but whatever remains concealed in their hands, I find the 
father equally responsible for. I conclude to direct a réduction to 
114,000, and to order the bankrupts to be committed until paid, unless 
payment of said sum be made within 10 days. 



In re GRANT et al. 
(District Court, S. D. New Yorli. March 12, 1901.) 

1. Pabtnbrship — Evidence to Establish. 

An alleged partner had, prier to January 1, 1897, been employed by a 
flrm. There were no wrltten articles, but In August of the same year 
a certiflcate of partnership was filed, signed by the employé and the other 
members of the flrm, and published in the newspapers, together with a 
formai announcement of the formation of the flrm. Business cards were 
prèpared with the name of the firin from a droft in such person's own 
handwriting. Held suflacient to establish a partnership. 

3. Same — Assionment for Bbnefit of Creditors. 

A gênerai assignment for the benefit of creditors was executed by two 
of three partners. The thii-d partner had designedly left the jurisdic- 
tion, but the assignment had been previously considered and advised by 
him. Eeld a suflacient assent to make the assignment valid as to the firm's 
assets. 

8. Bankruptcy — Préférences. 

Where a member of an insolvent flrm transfers considérable property 
ttt his father-in-law in considération of an antécédent debt within four 
months of bankruptcy proceedings, it will be held to hâve been done with 
Intent to prêter such creditor. 

In Bankruptcy. 
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Samuel Untennyer, for petitioning créditera. 
Francis Bergen, opposed. 

BROWî^, District Judge. The creditors' pétition filed December 
3, 1900, allèges that the firm of Grant Bros., stockbrokers, consisted 
oî Frederick and Charles F. Grant and John K. Van Sickle; that 
the flrm on November 12, 1900, was insolvent and made an assign- 
ment for the beneflt of creditors; and that Van Sickle, also being 
insolvent, within fonr months preceding, conveyed his property or 
some part thereof to George H. Klein for an antécédent debt, with 
intent to prefer said alleged creditor. Van Sickle alone answered the 
pétition, denying that he was a member of the flrm, that he was in- 
solvent, or that he had conveyed any property with intent to prefer. 

1. There seems to me no doubt upon the évidence that Van Sickle 
was a partner with the two Grants, not only as to creditors, bnt as 
between themselves. Prior to January 1, 1897, he had been employ- 
ed by Frederick Grant in varions capacities. At that time the ûrm 
was reorganized, to consist of Frederick Grant, Charles F. Grant and 
Van Sickle. There were no written articles; but in August, 1897, 
a certiflcate was ôled with the county clerk bearing date January 1, 
1897, signed by ail three and stating that they were members of the 
co-partnership under the name and style of Grant Bros., and this cer- 
tiflcate was published for four weeks in the Law Journal. A formai 
public announcement. was also made to the same effect,. and a circu- 
lar therefor was prepared, signed and sent out by Van Sickle himself ; 
and business cards to the same effect were prepared from a draft 
in Van Sickle's own handwriting, stating Mm to be a member of the 
flrm. He was also introduced as a partner to the ofiQcials of the 
Bank of the State of New York, as authorized to draw the flrm f unds, 
and the business was afterwards so transacted. By the verbal ar- 
rangement he was entitled to 10 per cent, of the proflts and $3,000 a 
year. His drawing allowance was the same as that of the other 
partners, and Mr. Van Sickle has given no testimony to show that 
he was not a partner. , 

2. The just claims of the petitioning creditors are established. 

3. The geûeral assignment by Grant Bros, fçr the beneflt of cred- 
itors on November 12, 1900, was executed only by Frederick and 
Charles F. Grant. At that time Van Sickle had designedly left this 
jurisdiction. . The assignment had however. been previously a matter 
of discussion, and Van Sickle himself had advised it. Considering 
this advice and the circumstances of his absence, I am inclined to 
the opinion that he should be deemed to hâve assented to it sufflcient- 
ly to make it a valid assignment of the flrm's assets. Welles v. 
March, 30 N. Y. 344. But whether the assignment was valid or not, 
it was an act of bankruptcy as respects Frederick and Charles F. 
Grant. In re Meyer, 39 C. C. A. 368, 98 Fed. 976. Van Sickle also 
committed an act of bankruptcy in transferring considérable property 
to his father-in-law Klein, as stated in the pétition, within four months 
of the bankruptcy proceeding, in considération only of an antécédent 
debt whdch under the circumstances must be held to hâve been done 
with thé intent to prefer him and make him secure. Being a mem- 

106 F.~32 
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ber of the firm of Grant Bros., Van Sickle was largelj insolvept, 
since the liabilities of the flrm are abôut |400,000, and tlieir assets 
very small. 

The proper marshaling of assets in such cases requires the adjudica- 
tion of ail in one proceeding and the appointaient of a single trus- 
tée of both the individual and the joint assets. 

The adjudication is decreed against ail three. 



N. K. FAIRBANK CO. v. LUOKBL, KING & CAKE SOAP CO. 

(Circuit Court, D. Oregon. February 21, 1901.) 

No. 2,426. 

Thade-Mark — Inprikgkmknt — Accountinq — Lâches. 

Right to an accounting of the gains and profits of an Infrlnger of a 
trade-mark is Ijarred by lacties, he having openly sold liis product under 
the infringing label for over three years, to the knowledge of, and with- 
out objection by, the owner of the trade-mark.i 

Fenton & Muir, for complainant. 
Cake & Cake, for défendant. 

GILBERT, Circuit Judge. On an appeal taken from the decree of 
this court (88 Ped. 694) to the United States circuit court of appeals 
for the Ninth circuit it was found that the complainant in this cause 
waS entitled to an injunction against the defendant's use of the trade- 
mark name, "Gold Drop," upon the ground that it inf ringed the trade- 
mark name of the complainant, "Gold Dust," — a name under which 
the complainant had manufactured and sold packages of a certain 
soap since the year 1887. The cause being remanded to this court, 
the question is now presented whether, upon such injunction, and 
upon the case presented in the bill and the testimony, the complain- 
ant is entitled to a decree directing that an accounting be had of the 
gains and profits which accrued to the défendant while using such 
infringing trade-mark name. I think that the lâches of the complain- 
ant are such that the court would not be justifled in directing such 
account. The défendant, at Portland, Or., began to manufacture 
and put upon the market its soap, in packages marked "Gold Drop," 
in June or July, 1894, and continued so to vend the same until the 
commencement of the présent suit. A short time after the defend- 
ant's soap "came ont" the attention of the complainant was directed 
to the fact of such manufacture and sale by its représentative for the 
States of Oregon, Washington, and Idaho, who then resided at Port- 
land, and as such représentative has since there resided, with the 
exception of 18 months in 1895 and 1896. He purchased and sent 
to his Company a package of the defendant's product. The com- 
plainant took no notice of such manufacture and sale of soap under 
the name of "Gold Drop," and made no claim in any way that the 

1 Laelies' as défense to suit for infrlngement, see notes to Taylor v. Splndle 
Oo., 22 C. 0. A. 211; Richardson v. D. M. Osborne & Oo., 36 0. C. A. 613. 
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use of that Dame infringed its trade-mark, until September 17, 1897, 
and brought no suit against the défendant until December 11, 1897, 
when the présent suit was begun. During ail the period between 
July, 1894, and September 17, 1897, the défendant was pennitted to 
openly sell its product under the name of "Gold Drop," with the 
knowledge and apparent consent of the complainant. Ail the déci- 
sions hold that lâches on the part of the owner of a trade-mark in 
asserting his right against one who infringes it, while it may not bar 
his right to seek the intervention of a court of equity by injunc- 
tion, bars his right to require an accounting of the gains and profits 
earned by the infringer. The length of time of such lâches which 
shall be deemed to be an assent to the use of a trade-mark may differ 
according to the circumstances of différent cases. Much will neces- 
sarily dépend upon the estent of the knowledge which the complain- 
ant possessed of the invasion of his rights and upon the intention 
of the infringer, whether fraudulent or not. 

In the présent case the complainant had, from the flrst, full and 
ample knowledge of the infringement, and it may be said to be doubt- 
ful whether a fraudulent intention existed upon the part of the de- 
fendant. In such a case, lâches for a much shorter period than that 
which intervened in this case hâve been held sufiBcient to justify 
the déniai of relief by way of accounting. In the leading case of 
Harrison v. Taylor, 11 Jur. (N. S.) 408, cited with approval in McLean 
T. Fleming, 96 U. S. 245, 24 L. Ed. 828, it was held that the failure 
of the complainant to assert his right, as against an infringer of his 
trade-mark, within a year from the date of the discovery of such 
infringement, was such lâches as to bar his right to recover profits. 
In Beard v. Turner, 13 Law T. (N. S.) 747, a delay of two years was 
held to be lâches sufiQcient to authorize the déniai of such relief. In 
Low v. Fels (C. C.) 35 Fed. 361, it was held that the complainants were 
not entitled to an account of profits, for the reason that for nearly 
four years they had notice that their trade-mark was in common use. 
Under the authority of thèse décisions, an account of past gains and 
profits must be denied. 



PONTEFACT et al. v. ISENBERGBE. 

(arcuit Court, S. D. New York. December 21, 1900.) 

Thade-Marks— Injonction. 

Where plalntiffs hâve the sole right to use the trade-mark "Golden 
Wedding," as applied to whisky of their production, défendant will be 
restralned from refllling plalntiffs' barrels carrylng such trade-mark, to 
palm off his product as that of the plalntiffs. 

In Equity. 

A. H. Glarke, for plaintiffs, 
Eose & Putzel, for défendant 

WHEELER, District Judge. This cause has been submitted upon 
an agreed statement of facts. It shows that the plaintiffs hâve the 
sole right to the use of the trade-mark "Golden Wedding," as applied 
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to the whisky of their production, and that the défendant Eas refllled 
the plaintift's' barrels carrying the trade-mark, to palm off his product 
as that of the plaintiffs. The plaintiff s are, theref ore, entitled to 
a decree according to the tenns of the stipulation. Decree for plain- 
tiffs for f350, according to stipulation. 



PLANTEES' COMPEESS CO. v. MOORB & SONS' CO. 

(Circuit Court, D. New Jersey. February 8, 1901.) 

Patents— SciT for Ikpringement — Preliminabt Injonction. 

A prellminary Injunctlon -will not be granted in a suit for Infrlngement 
of patents of re< ent date, which hâve never been adjudicated upon, and 
■where tUere Is serions contention as to the questions of yalidity and 
Infringement, unless there are spécial clrcumstances shown. 

In Equity. Suit for infringement of patents. On motion for pre- 
liminary injunction. 

Fredk. P. Fish, Edmund Wetmore, Frank T. Brown, and Chas. 
Neave, for complainant. 

R. N. Dyer, A. S. Bacon, and S. G. Metcalf, for défendant. 

GEAY, Circuit Judge. The bill in this case was flled June 13, 
1900. By it suit was brought by the complainant for an alleged in- 
fringement by the défendant of five separate letters patent, of which, 
by mesne assignments, it had become the owner. Thèse patents 
were respectively numbered 581,600, 630,369, 645,728, 645,732, and 
645,735. They were issued to one George A. Lowry, and ail relate 
to presses for baling cotton, wool, hair, and like fibrous material. 
The baie produced by the mechanism of thèse patents is a round one, 
but it dilïers from round baies theretofore used in that the baie is 
made of greater density, by a longitudinal pressure applied to minute 
portions, of the âbrous material to be baled. The ultimate density 
is achieved as each incrément of fibre is thus added in spiral layers 
to the growing column. Baie lengths of this column are, by the 
devices of the patents in suit, removed from the forming mechanism, 
and wired so as to retain the longitudinal compression given by the 
compressing mechanism. The tendency to expansion of this baie 
is altogether longitudinal, and with proper longitudinal stays no 
trouble is encountered from latéral expansion. The commercial ad- 
vantage ofsuch a baie is' apparent from the économies it suggests 
in transportation and stbring and immunity from fire. The bill al- 
lèges that the défendant has infringed the several patents in suit by 
the construction of a machine at its factory in the district of New 
Jersey embodying the principles of construction and devices which 
were the invention of the said George A. Lowry, and covered by the 
claims of the said several letters patent issued to him. It appears 
that the défendant made the machine in question upon the order and 
according to instructions and spécifications given him by one Fuller, 
who claims to hâve invented or devised the machine in question in- 
dependently of, and on Unes and principles differing from, those of 
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the patent in suit; the press being called and known as the "Puller 
Press." Fuller also assumes ail responsibility for the machine so 
made by the défendant, and undertakes the défense of this suit. An 
answer has been filed by the défendant since the filing of the moving 
papers in the motion for a preliminary injunction, but prier to the 
hearing of the same. In this answer the défendant dénies infringe- 
ment, or thàt it has ever constructed any machine embodying any of 
the inventions of said several letters patent, or that it does or ever 
intended so to do. It also dénies that the said Lowry was the origi- 
nal and flrst inventor of any of the alleged improvements described 
and claimed in the said several letters patent, and dénies that the 
said alleged improvements described and claimed in said several let- 
ters patent were not knovifu or used by others in this country before 
said Lowry's invention or discovery thereof, and dénies that the 
same were not patented or described in any printed publication in 
this or any foreign country before said Lowry's invention or dis- 
covery thereof, and dénies that the same were not in public use or 
on sale within the United States for more than two years prior to 
said Lowry's respective applications for said several letters patent, 
and dénies that the same were not abandoned. The défendant, in its 
answer, further allèges that the said several letters patent in suit 
are each and ail of them invalid and void, because the said alleged 
inventions therein described and claimed, or material and substantial 
parts thereof, had, prior to any alleged discovery or invention thereof 
by said Lowry, been patented and been described in printed publica- 
tions of the United States and in foreign countries, and redites a list 
of such patents and publications. Prior to the filing of this answer, 
to wit, on the 21st day of June, 1900, the complainant applied to this 
court for an injunction, as prayed for in the bill, to restrain the de- 
fendant pendente lite from directly or indirectly making, construct- 
ing, using, or vending to others to be used, machines containing or 
embodying the inventions described and patented in said several let- 
ters patent. With this application for a preliminary injunction were 
filed as moving papers a number of afûdavits of offlcers and employés 
of the complainant company, Affidavits of two experts were also 
filed, who testified as to the character of the mechanisms which were 
the subject of the patents in suit, sustaining their patentability, and 
also the alleged infringement by the défendant. A restraining order 
was thereupon issued, and the défendant company ordered to show 
cause why the preliminary injunction should not issue on July 17th. 
By agreement of counsel, the day set for the hearing was postponed 
from time to time until December 7, 1900. In the meantime the de- 
fendant filed numerous counter afiBdavits supporting the allégations 
of its answer and denying infringement; also the affidavit of an ex- 
pert, who at great length explained the structure of the defendant's 
alleged infringing mechanism, and denied any infringement arising 
therefrom of complainant's patents. He also alleged that the pat- 
ents in suit were invalid by reason of anticipation, and one or more 
of them for lack of novelty and invention. Several affidavits in re- 
buttal were also filed by the complainant, and other évidence, in the 
form of letters and advertisements, pertaining to the defendant's al- 



502 106 FEDERAL REPORTER. 

leged infringement, The patents in suit are ail comparatively récent 
in date, — ^the first having been granted April 27, 1897 ; the second, 
March 8, 1899; and the third, fourth, and flfth, March 20, 1900. 
As to no one of them has there been, nor could there well hâve been, 
owing to the short period of their existence, any adjudication of 
their validity. This ordinary ground for a preliminary injunction is, 
therefore, absent. The complainant, however, contends that the spé- 
cial circumstances of the case will warrant the court in issuing the 
injunction prayed for. 

The appeal to the discrétion of the court in an application for a pre- 
liminary injunction challenges its careful and scrutinizing considéra- 
tion. The exercise of power called for by such an application is dras- 
tic, and, in a measure, arbitrary. By it the interfering hand of the 
court is laid upon the défendant in advance of a full and final hear- 
ing of the case upon its merits. The power is always used with cau- 
tion ; but its usef ulness is recognized, and justice would of ten be im- 
perfectly administered without its function of preserving the status 
quo while the matter in controversy is being judicially determined. 
In the présent case there can be no appeal to a former adjudication, 
nor to long public acquiescence, as the dates of the patents, as we hâve 
already remarked, preclude the possibility of such being the case; nor 
has there been an interférence or other contested proceeding in the 
patent ofQce. In their absence, and when there is serious contention 
as to the title and the fact of infringement, courts hâve generally 
found it prudent to withhold a preliminary injunction. It does not 
follow, however, that, in the absence of thèse conditions, there may 
not be spécial circumstances arising in a particular case that would 
warrant the exercise of this power, and it is upon the alleged exist- 
ence of such circumstances that the application in the présent case is 
grounded. It may be admitted that the circumstances disclosed by 
the affidavits in behalf of complainant appeal strongly to the court, 
and the court has given them careful considération. It is to be noted, 
however, that, so far as the moving papers are coneerned, this motion 
for a preliminary injunction was grounded largely upon the first patent 
as in some degree possessing the character of a pioneer patent, which 
had introduced a radically new principle in the art to which it related, 
and which would resuit in enormously important and valuable changes 
in a large industrial fleld, and as, on this account, entitled to the spé- 
cial considération and protection of the court. But at the hearing 
counsel for complainant determined that the questions raised as to 
this flrst patent would involve a discussion which would too greatly 
lengthen the argument of this motion for an injunction, and, in view 
of the fact that there were four other patents in suit, the court was 
not asked to grant interlocutory relief as to the first patent, the argu- 
ment as to it being reserved until final hearing. As already stated, 
the four other patents are grounded upon and subsidiary to the flrst, 
although they relate to mechanisms which render the press as an 
entire machine practical, and commercially valuable. 

A careful examination of the affidavits on both sides, including the 
expert testimony of complainant and défendant, does not convince 
the court that it should départ from the ordinary rules which hâve 
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generally govemed in the matter of motions for preliminary injunc- 
tions, and heretof ore adverted to. The questions of title and inf ringe- 
ment, therefore, as to thèse four patents, must remain to be consid- 
ered with the same questions as to the first and fundamental patent 
at a final hearing. If inconvenience and loss resuit to the complain- 
ant from the refusai of the preliminary injunction in this case, they 
are such as are inséparable from the situation of the parties and 
the peculiar nature of the property rights in patents. They may be 
minimized by expediting the final hearing, and by prompt compliance 
with the rules as to the taking of testimony. The court, when prop- 
erly applied to, stands ready to assist counsel in avoiding unnecessary 
delay. The motion for preliminary injunction is denied. 



GENERAL ELECTEIO CO. v. ANCHOR ELECTRIC CO. et aL 

(Circuit Court, S. D. New York. July 18, 1900.) 

Patents— Inpkikgbment — Incandescent Lamp Sockbt. 

The Tournler patent, No. 559,232, for a socket for Incandescent lamps, 
the base of which consists of a substantlal block of porcelaln or other in- 
sulating material, in which the contact key and circuit terminais are In- 
cased, covers a device which, as a complète structure, was not anticipated, 
and, in View of its immédiate gênerai adoption and commercial success, 
cannot be denied patentable invention. Claims 1, 2, 3, and 4 construed, 
and held infringed. Olaim 9, which is limited to an Insulating ring, used 
between the outer shell and the socket, held vold for lack of invention, In 
View of the prior art. 

In Equity. Suit for infringement of patent. On final hearing. 

Frédéric P. Fish and Saml. 0. Edmonds, for complainant. 
Edward P. Payson, for défendants. 

SHIPMAN, Circuit Judge. This bill in equity is based upon the 
alleged infringement by the défendant of letters patent No. 559,232, 
dated April 28, 1896, to Julius Ch. Tournier, assigner to the com- 
plainant, for a socket for incandescent lamps. Claims 1, 2, 3, 4, and 
9, the only claims now in controversy, are as follows: 

"(1) In an incandescent lamp socket, an insulating block, circuit terminais, 
and a cireuit-controlllng key, with a metalllc tip and operating sprlng mounted 
thereon, in comblnation with a metalllc socket mounted on the Insulating 
block; the metalllc tlp of the controUing key being adapted to make contact 
with the shell and close the circuit. 

"(2) In an incandescent lamp socket, as a new article of manufacture, an in- 
sulating block, formed with passages in Its edges for the circuit wires, a trans- 
verse passageway for the insertion of a controUing circuit key shaft, its bear- 
'ngs, and a controUing spring, a cavity at one end for the location of a rotary 
metallic tip of the key shaft, and a cavity at the other end for the location of 
one of the binding scréwS and brackets, a cavity at one side of the block for 
the location of the other binding screw and bracket, and a contact arm, as 
herein set forth. 

"(3) In an Incandescent lamp socket, an insulating block, formed with a 
transverse cavity, a rotary cireuit-controlllng key, and a spring and contact 
tip located In this cavity, binding screws located in cavities in the Insulating 
block, one connected with the key shaft and the other with a metalllc contact 
arm projecting over the top of the block, and a sheU or socket mounted on the 
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top of a bloeb, and adapted to complète the circuit wlth a lamp by contact 
of the contact tlp therewlth. 

"(4) In a soeket for incandescent lamps, the combination with the insulating 
base thereof and a key havlng a contact tip, of a lamp-socket cylindrical shell 
mounted on one end of said base, and so arranged in relation to the key tip 
that the latter contacts with the lamp-socket cylindrical shell to close the cir- 
cuit, as set forth." 

"(8) As a new article of manufacture, an insulating ring for incandescent 
lamp sockets, formed of a sheet of elastic insulating material provided with a 
circumferential bead, as and for the purpose set forth." 

The original soeket which was made for the Edison filament lamp 
was a hollowed, cup-shaped, insulated wooden block, in which the cir- 
cuit breaker was a thumb screw. ïhe soeket, as a whole or in its 
parts, was ill-adapted to the needs of a filament lamp. It speedily 
disappeared, and a porcelain soeket took its place, which, instead of 
a block, had a single insulating disk of porcelain upon which the 
various metallic parts were secured. The disk was weak and fiagile ; 
the metallic parts, not being separated from each other by insulation, 
produced abundant short-circuiting; and the screw shell was perma- 
nently included in the circuit and eleçtrified. A change was made 
to a soeket of two thin separated disks, but the trouble arising from 
noninsulation of the metallic parts, short-circuiting, and fréquent 
breakage did not abate. Each of thèse sockets was in turn the 
standard article in common use, unfil the Tournier device was in- 
vented for the purpose of having a soeket which should overcome 
their annoying and expensive defects. Tournier discarded disks, and 
made a substantial cylindrical supporting block of porcelain or other 
insulating material the base of the soeket. He eut away its edges 
for the passage of the circuit wires, made cavities or recesses in the 
sides of the block, in one of which was mounted a binding screw se- 
cured to the key shaft, and in the other another binding screw con- 
neeted with a metallic contact arm projecting over the top of the 
block was mounted. A transverse passageway was eut through the 
block in which the cireuit-controUing key shaft and its f rame and 
operating spring were mounted, and "this passageway opens into an 
enlarged recess, into which projected the end of the key shaft, and 
within which opérâtes the contact block." The serew-thi*eaded me- 
tallic shell of the soeket is permanently mounted on the top of the 
porcelain block, "and in such relation to the contact block or surface 
of the key mechanism as to receive its current directly from that block 
or surface, and directly transmit it to the lamp." The spécification 
describes the way in which the circuit is completed as follows : 

"When the Incandescent electrlc lamp is screwed into the threaded shell 
or soeket, 15, one terminal on its base makes contact with the sleeve. 15, 
and the other with the projecting arm, 6, the circuit being thus completed 
through the lamp, except between the shell, 15, and the rotary block, 20. 
Connection at this point is made and broken by means of the circuit-control- 
llng key, 4, by turnlng the latter so that the rotary block, 20, is snapped with 
a lost motion Into contact with the threaded shell or soeket, 15." 

Some of the advantages whieh are mânif est in the Tournier soeket, 
and which the mechanical experts foi* the complainant notice, are the 
strength of the insulating base; the incàsing of the contact key and 
circuit terminais within this base, thereby preventing accidentai 
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contact with the exterior metallic siell; the séparation of the term- 
inais and the metallic working parts by walls of porcelain, and the 
conséquent réduction of liability to short-circuiting; the disconnecting 
of the threaded shell f rom the circuit, except when the lamp is in place 
or the key is closed; and the simplicity, compactness, and strength of 
the parts, whereby loosening of the métal pièces was avoided. The 
socket was placed on the market in the fall of 1894, its advantages 
were speedily recognized, it has had an extraordinary success, and 
during the year 1899 more than 2,000,000 Tournier sockets were sold 
by the complainant. 

Claim 1 is for an insulating block, not a disk or a wafer, with circuit 
terminais and a circuit-controlling key, provided with a metallic tip 
and operating spring mounted on the insulating block, in combination 
with a metallic socket or threaded shell mounted on the block; the 
metallic tip of the key being adapted to make contact with the shell 
and close the circuit. Olaim 2 included the patented features of con- 
struction of the insulating block or base, and is an important claim, 
because the method of constraction by which the several parts are 
arranged, incased, and separated in the insulating block is the con- 
spicuous portion of the invention, and created its utility and success. 
The claim includes (1) passages or grooves in its edges for the circuit 
wires; (2) a transverse passageway for the insertion of a controUing 
circuit key shaft, its bearings, and a controUing spring; (3) a cavity 
at one end for the location of a rotary metallic tip of the key shaft or 
rotary contact block; (4) a cavity at the other end for the location of 
one of the binding screws and brackets, which cavity receives the 
thumb pièce of the key shaft ; (5) a cavity at one side of the block for 
the location of the other binding screw and bracket, and a contact 
arm. Olaims 3 and 4 do not require an analysis. 

The leamed expert for the défendant was embarrassed in the at- 
tempt to discover an anticipation of either of thèse four claims. An 
insulating block was easily found, if a disk or thin pièce of porcelain, 
M'ith holes in it, can be called the "block" of either daim of the pat- 
ent; but this, construction was easily seen to be inadmissible. The 
expert theref ore says : 

"I do not prétend to hâve found In the prier state of the art In any ono 

structure the exact subjeet-matter of claims 1, 2, 3, and 4, when those claims 
are interpreted to mean an assemblage of the exact éléments or structures 
described and shown In complainant's patent. If the éléments recited are to 
be read broadly, as they are expressed In some of the claims at least — as. 
for instance, 'an insulating blocli,' — I hâve, as I hâve before pointed out. 
found what seemed to me structures embracing ail the éléments as speeified 
in some of the claims in a single sti-ucture; but if thèse éléments are to be 
Interpreted as meaning the éléments illustrated and described in the spécifica- 
tion, and as they are in some instances expressed in the claims, I do not lind 
such an assemblage In any one préviens structure." 

He found the nearest approach to thèse four claims in patents 
251,554 (issued December 27, 1881, to T. A. Edison), 451,656 (issued 
May 5, 1891, to Deacon & Wightman), 484,580 (issued October 18, 
1892, to Bergmann), and 498,758 (issued June 6, 1893, to Bail & Metz- 
ger), and in prior exhibits, — Newton Electric Company sockets Nos. 1 
and 2, Star Electric Company socket, and "genuine T. H. socket with 
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adapter." The Deacon & Wightman patent had no insulating block 
and no metallic socket mounted thereon, and the metallic tip of the key 
does not make contact with the shell. The Bail & Metzger patent 
does not hâve the insulating base of ïournier upon which the parts 
of the socket can be mounted, or the key with a metallic tip, or a key 
adapted to make contact with the shell and close the circuit. The 
Bergmann patent had neither of thèse éléments, nor a shell mounted 
on one end of the block. The wooden cup-shaped base of Edison's 
patent was not the insulating block or base of the Tournier claims, 
and its thumbscrew was not Tournier's contact tip; neither did Edi- 
son hâve a screw-threaded shell mounted on one end of the base, or its 
équivalent. The Newton sockets hâve no metallic socket mounted on 
the insulating block, the screw-threaded shell of the Star socket is 
permanently in the circuit, and the T. H. socket with adapter has no 
insulating block. Inasmuch as the gist of the Tournier invention con- 
sists in his improved solid insulating block, which produces saf ety and 
permanence by its housing of and its relation to the various metallic 
parts, it is not strange that no anticipation could be found, either in 
the pre-existing détective disk-shaped structures or in the Edison 
wooden cup-shaped article, which speedily disappeared from use. 

The défendant seeks relief from its inability to flnd that the patent 
in suit had been anticipated by the assertion that every separate élé- 
ment was old, and that no invention was either required or exercised 
in assembling the various éléments in the combination in which they 
appear in the Tournier structure. The insulating block of the patent, 
as constructed and arranged to become the réceptacle of the various 
metallic parts, was a novelty, and in its peculiar characteristics it had 
no predecessor. It is a waste of time, in view of the mass of pre-exist- 
ing patents, the large majority of which were failures, the develop- 
ment of the Tournier device, which was carefully wrought out by a 
change in the character of the insulating base, so as to avoid the de- 
fects of the disk sockets, and the complète success of the structure, 
to deny its patentable character. 

Claim 9 of the patent is for a narrow invention, and consists of a 
wide ring or sheet of elastic flbrous material between one end of an 
outside cylindrical shell and the threaded socket. The ring has an 
exterior bead, and is sprung into place between the socket and the out- 
side sheU, and the bead engages with a circular groove on the inner 
face of the shell. The patentée says that it was old to make a groove 
in the outer shell of a lamp socket, and to spring into place in the 
groove a split insulating ring, but that suiïicient insulation was not 
provided. The improvement of the patent was a sheet of elastic in- 
sulating material provided with a circumferential bead intermediate 
of the edges of the ring. This beaded ring was new, and was useful ; 
but I think that it was a mechanical expédient, in view of the prior 
art. 

The défendant has, with painstaking care, copied the Tournier 
socket, except in one particular, and has been engaged in manuf actur- 
ing and selling it. In the particular alluded to, a small portion of the 
flange of the threaded shell was eut away, because it was of too weak 
métal, and was supplied by a pièce of thicker métal, against which the 
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contact block impinges when the circuit ia closed. This différence is 
too unimportant to be tke subject of discussion. Let there be a decree 
against the infringement of claims 1, 2, 3, and 4, and for an account- 
ing. 



WRITING MAOH. CO. v. ELLIOTT & HATOH BOOK-TYPEWRITER 00. 

(Circuit Court, S. D. New York. July 12, 1900.) 

Patents— Iîifrikgeme3n-t — Bock Type-writeb. 

The Crary patent, No. 477,517, for improvements in typewriting ma- 
cbines designed for printing in books of record, claim 1, contalns a single 
novel feature, 'whleh consists of a mechanical connection between the 
table on which the book rests and the leaf-supporting platen by whleh 
the latter can be adjusted and rigidly held in position at any desired 
height to suit the thickness of the book. As to such feature, it was not 
anticipated and is valid, and. In view of the prior art, is entitled to a 
construction broad enough to cover any such means of adjustment and sup- 
port located in the machine Itself. As so construed, the claim %old not 
Infrlnged. 

In Equity. The cause cornes hère upon final hearing on pleadings 
and proofs. The suit is for infringement of United States patent jSTo. 
477,517, June 31, 1892 (application flled November 13, 1891), to Joseph 
M. Crary for improvements in typewriting machines. 

D. Walter Brown, for plaintlff. 

Ewing, Whitman & Ewing, for défendant. 

LACOMBE, Circuit Judge. The invention relates to an apparatus 
•which is intended particularly for printing in large books of record, 
in which case the type mechanism is made to move longitudinally and 
transversely, upon a suitable bed frame, over the page of the book. 
The speciflcation is a long one, with 14 figures and 13 claims, but, 
since the flrst claim only is relied on, a brief description of the élément 
therein which differentiates the machine from the prior art will be 
sufflcient. 

To a stationary table is adjustably connected a rigid, flat leaf-sup- 
porting platen. This platen is connected to the table, as shown in 
the spécifications and drawings, by four slotted linkg, which at their 
upper ends are pivot ed to ears of the platen. Said links are slotted, 
and slide and oscillate on rods supported below the table top. Clamp 
nuts enable the operator to fix the platen at any height above the 
table, thus adjusting it in a rigid position, at whatever élévation may 
best suit the thickness of the book, which lies upon the table. The 
first claim reads as follows: 

"(1) In a typewriter, the combinatlon, with a table and Its supports, of a 
flat platen, adjustable to and from the table top, type mechanism, and means 
supported whoUy upon the platen for removing the type mechanism transverse- 
ly and longitudinally over the platen, as and for the purpose set forth." 

Without going into an elaborate review of the progress of the art, 
it will be sufflcient to say that in a prior patent to Crary, No. 477,353, 
June 21, 1892 (application filed January 3, 1891), every élément of 
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this daim îs shown, except the mechanism which makes thé platen 
adjustable to and from the table top. The platen in No. 477,353 was 
rigidly fixed in permanent position, and the book was moved up or 
down to conform the relative positions of bock and platen to varying 
thicknesses of the books operated upon. Although No. 477,353 was 
issued on the same day as the patent in suit, it is none the less 
"earlier," and, as against No. 477,517, is to be taken as a part of the 
prior art. Underwood v. Gerber, 149 U, S. 224, 13 Sup. Ct. 854, 37 
L. Ed. 710. It is believed that complainant's expert concèdes this, 
for he admits that there was "an earlier class of invention, having a 
flxed platen, which would require an adjustable bock support," and 
that, if the connections between the platen and the table are not 
adjustable, there would be no infringement of the flrst claim. 

It seems entirely plain that between the combination of the flrst 
claim and the prior patent the only différence résides in the arrange- 
ment of the connections between table and platen so as to make the 
latter adjustable. It may be that this single step was a most meritori- 
ous improvement, and, by saving the necessity of continually moving 
a cumbersome volume, greatly increased the practical value of the 
typewriter ; but, being the only élément of différence, it materiaUy re- 
duces the fleld of discussion. 

The défendants dispute the validity of this claim on the ground that 
the adjustability of the platen is anticipated, or, if not, is devoid of 
patentable novelty. The références do not show any anticipation. In 
Eemley's patent. No. 385,008, June 26, 1888, "thé plate, D," is ad- 
justable to and from the table top by means of a screw, but this plate 
underlies, not only ail the pages on one side of the open book, but 
the cover as well. It is a support for the book itself , not a leaf-sup- 
porting platen at ail. The early work of Mr. Elliott, of défendant cor- 
poration, is also relied upon. Waiving any question as to the suf- 
ficiency of the proof to establish a sufficiently early date for what is 
called in the record the "Elliott Letter A Machine," there is no proof 
that he used any other than an independent platen, having no con- 
nection with the machine, and inserted by the operator under the 
page to be written on. It would be hardly a fair construction of the 
word "adjustable," when used in connection with such a description 
as that of the patent, to hold that it covered a disconnected platen, 
solely because the operator might pick it up and thrust it into the 
book wherever he pleased. The word implies that the adjustability 
is secured by the coopération of the parts of the combination. An- 
ticipation is not shown, and patentable novelty seems plain. 

Défendant further contends that the claim must be restricted to the 
précise form of connection shown in the patent, viz. the four slotted 
links pivoted to ears of the platen and clamped to the rods. In view 
of the fact, which the évidence seems to establish, that prior to Crary's 
there is found no machine containing the other éléments of the flrst 
claim, combined with a platen adjusted through their co-operation, 
and that the flrst patent covering such combination is the one sued 
on, the claim caunot be thus restricted. It will cover any means, lo- 
cated in the machine itself, whereby the table top and tlat platen are 
so combined that the latter may be moved to any desired distance 
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f rom the table top, and there retained in place rigid, and in a proper 
plane to receive the impact of the type. A platen is not fairly to be 
called "adjustable" merely because its connection with the rest of 
the machine is so loose that it can be hfted by hand to a desired 
height, if there is no means of securing it at such height. The in- 
ventor's idea of the meaning of the words used in his claim may be 
learned from the following excerpts f rom the spécification, being the 
only passages which refer to the adjustability of the platen: 

"C is the platen, consistlng of a flat plate of rectangular form, as shown in 
Fig. 13, and C are four ears upon the same, to which linlis, U, are Joined by 
clamping serews, U'. V are bearitigs attached to the table, and V rods ex- 
tended through the same, and through slots, U^, In the links. The platen, by 
means of the links, is adjustable to the thicknesa of the book upon the table, 
and is then flxed rigidly by the clamp nuts, V2. When a portable table is not 
desired, any stationary table may be used to support the book-printing de- 
vice, and the links may in such case be used independently of the tie rods 
by setting them at any suitable angle with the platen, to sustain the latter 
at a suitable height above the table to suit the thickness of the book, the links 
when adjusted being clamped rigidly to the ears, 0', by the serews, TJ'. ïhe 
links with such construction merely rest by their ends upon the table top 
which supports the book, but serve as adjustable legs to set the platen above 
the table top at a suitable distance to place the book beneath the platen. 
* * * To operate the devices already described with the portable table, tlie 
clamp nuts, V^, are loosened, and the platen Is raised sufficiently to introduce 
a portion of the book beneath the same upon the table top. The links, V. 
are then adjusted and clamped to hold the platen close to the top of the book. 
The leaf upon which the printing is required is then laid flat upon the platen, 
and the clamping frame applied," etc. 

It seems quite clear that the flrst claim was intended to cover a 
platen whose type-stroke receiving surface was to be maintained in its 
proper plane by the other parts of the structure with which it was com- 
bined, and not by reason of the fact that such platen rested upon, and 
was supported by, the book itself. The defendant's structure does 
not infringe this claim as thus construed. The back rod to which the 
rear end of the platen is attached secured the platen against latéral 
movement, but it is manifest, upon mère inspection of the machine, 
that what keeps the type-stroke receiving surface of the platen in 
the proper plane is the support it receives from the book itself. Its 
adjustment is not secured by the other parts with which it is combined. 
The bill is dismissed, with costs. 



ELDRED V. KESSLER. 

(Circuit Court of Appeals, Seventh Circuit February 7, 1900.) 

No. 709. 

L PaTBÎJTS — INFRINGEMEKT— CTGAR LlfiHTElîS. 

The Chambers patent, No. 492,913, for an electric lamp lighter, shows a 
deviee by which a fluid cigar lighter is automatically ignlted and estin- 
guisbed. The invention is not of a primary character, which entitles the 
claims of tiie patent to a broad construction, but is limited by the prior 
art to mère improvements on prlor devices which accomplished the same 
gênerai resuit, and the claims must be limited to the spécifie Improvements 
Showa. ClaiaiB 1, 7, 10, and 12 so construed, and held not inf ringed. 
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S. Baue. 

The Eberhard & Schlmkatt patent, No. 522,934, for an electrlc clgar 
llghter, construed, and held not iBfringed as to clalms 1 and 6. 

Appeal from thé Circuit Court of the United States for the District 
of Indiana. 

The appellant was the complalnant below In a suit for alleged Infringement 
of letters patent No. 492,913, issued to J. C. Chambers, March 7, 1893, for an 
"electric lamp lighter" (used as a cigar lighter), and No. 522,934, issucd to 
J. J. Eberhard and O. G. Schimkatt, July 10, 1894, for an "electric cigar 
lighter," — both patents being owned by the complainant. Infringement of a 
third patent (No. 522,727, granted to Chambers) is further charged in the bill, 
but no claim is made thereunder. On final hearing the bill was dismissed for 
want of equity and this appeal is from such decree. 

The Chambers patent, No. 492,913, was granted upon an application flled 
November 21, 1892, and the drawlngs and spécifications are as follows: 




"My invention relates to certain new and useful improvements in an electric 
lamp lighter, and it consists of the devices and appliances, their construction, 
combjnation, and arrangement, as hereinafter specified and claimed, and lUus- 
trated in the aecompanying drawings, In which Fig. 1 is a side élévation. 



ELDRED V. KESSLER. 511 

showing parts In section; Tlg. 2 is a side élévation, lllustratlng a modification 
of the invention; Pig. 3 Is a détail view of tliè insulated cap; Fig. 4 is a 
partial side élévation, illustrating a modification of my Invention; Fig. 5 is 
another détail, showing tlie insulating cap in section adjacent to the upper end 
of the lamp. The principle of my invention dépends upon providing pôles of 
an electrlc circuit adjacent to the end of the lamp to he lighted, the circuit 
being normally open, and in closing and breaking said circuit to produee an 
electrlc spark to Ignite the lamp. My invention contemplâtes preferably mak- 
ing the electrlc circuit through a properly eonstructed lamp and an adjacent 
arm, and in breaking said circuit by a movement of the lamp or arm, to pro- 
duce an igniting spark adjacent to the lamp when It Is deslred to llght the 
lamp. To efCect an economlcal use of electrlclty, and prevent an unnecessary 
runnlng down of the battery, it ■will obviously be requlsite to hâve the electrlc 
pôles of the battery normally ont of connection, so that the circuit shall be 
open. The object of my invention Is to provide a device of this class of supe- 
rior utllity, whlch shall be simple, economlcal, and efficient, and whieh may be 
readily operated. I earry ont my Invention as follows: A représente any 
suitable support. B, B, is an electrlc battery. B' is an induction coil, con- 
nected therewith. C and C are the wires connected with said coil. D de- 
notes a standard upon vehich rests a lamp, E, provlded with a wick tube, as 
at e. The chamber of the lamp is eonstructed preferably of métal. One of 
the wlres, as the wire O, is electrlcally connected with said standard; the cur- 
rent, when the circuit is completed, passing through the standard and lamp 
and adjacent to the exposed portion of the wick. F dénotes an arm which 
may be supported on said standard, D; said arm extended into proximity to 
the lamp wlek. The other wire, as the wire C, is extended through said 
standard, and insulated therefrom, and electrlcally connected with said arm. 
G dénotes insulating materlal, and H is a Connecting metallic bar, electrlcally 
unltlng said wire, C, and the arm, F; said bar being Insulated from the stand- 
ard, D, and from the lamp. The arm, F, may be fulcrumed upon the bar. H, 
as at h, and provlded at Its lower end with an operating handle. At the end 
adjacent to the lamp wick, the arm, F, is provlded, preferably, with a pièce 
of wire, F'; the wire being eoiled, as shown at f, between Its outer extremity 
and the arm. The extremity of the arm projects normally over the wick, at 
■which point it is also provlded with an insnlatlng cap, F2, and with an exten- 
sion, F 3 (ITlg. 5); the cap and its extension actlng as an extlnguisher. The 
lamp may bave a removable engagement with the standard, D'; the standard 
being eonstructed with a flanged seat, d, for the lamp, the flange being pro- 
vlded with a retainlng recess, as at d', and the lamp being provided with a 
pin, e', engaglng said recess. The opération of the device as now deseribed 
Is évident. By moving the arm, F, upon Its fulcrum, the wire tip, F', is 
brought flrst into contact with the métal of the lamp adjacent to the wick, 
thereby completing the electrlcal circuit. As the arm, F, continues to be 
moved further, said wire point is dlsconnected from the lamp, produclng an 
electrlc spark adjacent to the lamp wick, and Igniting the lamp. J is a 
sprlng to antomatically return the arm, F, to normal position ont of electrlcal 
connection with the lamp, and brlnglng the insnlatlng cap and the extln- 
guisher into position to extlnguish the lamp. By removing the spring from its 
bearing upon the arm, it may be held ont of normal position, allowlng tho 
lamp to bum freely for any length of time deslred. The lamp may be thus 
removed from the standard and carried about. If deslred. I do not llmlt my- 
self to any partieular materlal to supply combustion In the lamp, but find gas- 
ollne very suitable, and I prefer to saturate a supply of cotton, as Indicated 
at e2, withln the lamp, or analogous materlal, with the gasoline. Alcohol or 
other suitable materlal may, however, be used, Instead of gasoline. As shown 
In Fig. 4, the lamp Is hinged to the standard, as at B2. As so eonstructed, the 
arm, F, may remain statlonary, and the lamp be moved, so as to form electrical 
connection with the w^ire tip upon the arm, F, and automatleally light the 
wick. By this construction, shown in said last-named figure, either the arm 
or the lamp may be moved, as may be deslred, to produce Ignltion. In Fig. 2, 
the lamp, instead of being directly supported upon the standard, Is suspended 
upon shaft, K, of a gear, K', meshing with a gear, I., rigldiy connected with 
the arm, F. By this latter construction, evldently, when the upper end of the 
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arm Is moved In one direction, the upper end of the lamp Is moyed In the 
opposite direction. In thls case both the arm and lamp are movable. It wlll 
be seen, thus, that the lamp Is self-lighting and self-extinguishing, by moving 
either the arm, F, or the lamp. The lamp, being movable, may be taken out 
fpom the support and carried about. The devlce is adàpted for a wide variety 
of uses. It may conveniently be used as a cigar llghter, for lighting gas jets, 
and for other analogous purposes. As shown In Flg. 1, the standard, D, is 
vertically adjustable in the base. A, so as to raise and lower the lamp to a 
desired height. A set screw, M, may be provided to hold the standard in posi- 
tion. A screw, J, insulated from the standard, D, serves to hold the spring in 
place, whlle an additlonal similarly Insulated screw, N, serves as a stop for 
the arm, D, when automatically returned to normal position. The screws may 
be made of Insulating material, or the standard, D, may be provided wlth insu- 
latlng material." 

Infringement is alleged of claims 1, 7, 10, and 12, reading as foUows: 

"(1) In an electric lamp lighter, the combination, velth a lamp, the bumer 
of whlch Is formed into or provided with an électrode, an extlnguisher formed 
into or provided vrlth the opposite électrode, the means for establishing and 
breaking the electric connection betv?een said électrodes substantlally as set 
forth." 

"(7) In an electric lamp lighter, a metallic supporting standard, a métal 
lamp, a métal arm insulated from the standard and lamp and led into proxim- 
îty to the lamp, an electric circuit through the arm, lamp, and standard, having 
its pôles adjacent thereto; said lamp and arm the one made movable in rela- 
tion to the other, to make and break said circuit at said pôles, the circuit being 
normally open, substantlally as described." 

"(10) In an electric lamp lighter, a lamp, a support therefor, an arm, led Into 
proximity to the lamp, provided with an extlnguisher, an elecixîc circuit having 
its électrodes at the adjacent portions of the arm and lamp; said arm and 
lamp the one movable in relation to the other to close said circuit to ignite 
the lamp, and self-retracting to extinguish the lamp, said circuit being nor- 
mally open, substantlally as described." 

"(12) In an electric lamp lighter, the combination of a lamp, a support there- 
for, an arm overhanging the lamp tube, an electric circuit In electrical connec- 
tion with the lamp and with said arm, a metallic bar, H, Connecting said arm 
with the circuit and insulated from the standard and lamp; said lamp and arm 
the one made movable with relation to the other, to close the circuit and ignite 
the lamp, substantlally as described." 

The Eberhard & Schimkatt patent, No. 522,934, was granted upon an appli- 
cation filed September 25, 1893, and the drawings and spécifications are as 
foUows: 

"Our Invention relates to improvements in electric cigar lighters, and it 
consists in certain features of construction and in combinations of parts here- 
Inat'ter described and pointed out in the claims. A préférable construction 
embodying our Invention Is illustrated in the accompanying drawings in which 
Fig. 1 is a slde élévation of the lighter, portions being broken away and in 
section to more clearly show the construction; Fig. 2 is a front side élévation 
of the lighter, or left-hand side élévation relative to Fig. 1, portions being 
broken away and in section to more clearly show the construction; Fig. 3 
is an enlarged élévation in section, hereinafter more fuUy described. Fig. 4 
Is a top plan In section on Une 4, 4, Figs 1 and 2. Referring to the drawings, 
A represents a lamp pref erably composed of a metallic or electric ourrent con- 
ducting tube open at Its upper end for receiving a wick or suitable absorbent 
and inflammable material, a. The remaining portion of the tube is bent to 
form a loop or handle. A', that serves as a réservoir for receiving the oil or 
liquid fuel; said réservoir having a nozzle. As, for filllng purposes, a cap or 
plug, A3, being provided for said nozzle. The lamp is pivotally hung, as at 
C, between a pair of arms or brackets, B, that are suitably connected at the 
top by a cross member, B', suspended from the celllng or support overhead by 
means of the insulated wires, D and D', that lead from the two terminais of 
an electric battery or other electric source (not shown). Members, B, B, and 
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B', are preferably composed of a single pièce of métal or conducting materlal, 
forming a TJ-shaped frame. Upon the insulating material that incloses one or 
both of the electric wires Is preferably formed a knot, B, that engages the 
iinder side of the central portion of, and thereby supports, cross member, B'; 
the latter being preferably bent upwardly at tliat point to more convenlently 
accommodate the location of said knot and other parts hereinafter described. 
The one electric wire, namely, wire D, electrically eonnects with member B', 
as at d; member B', through supporting arms of brackets, B, and the pivotai 
bearings of the lamp, having electrically connected therewith the wick-holding 
tube of the lamp. The other electric wire, D', electrically eonnects with an 
electric current conducting plate, G, suitably supported a suitable distance 
below member B', preferably f rom screws, H, the heads, h, whereof engage 
the upper side of member B', and the shanks of the screws eztend through 
106 F.— 33 
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said conductlng plate and screw into an extinguishing plate, I, located below 
the eondiictlng plate and hereafter more fuUy described. Said conducting 
plate is eleetrically insulated f rom supportlng arms or brackets, B, and conse- 
quently from the lamp; insulating bushings, K, being mounted upon tlie sup- 
porting serews where the latter extend through the conducting plate, insulating 
material, L, being interposed between the conducting and extinguishing plates, 
insulating material. M, being Interposed between the flanged edges of the con- 
ducting plate and the supportlng arms or braclsets, and insulating material, 
N, lining the under slde of cross member, B'. By the construction just de- 
scribed, the conducting plate Is effectually insulated from the lamp. A spring, 
O, sultably supported, Is eleetrically connected wlth the conducting plate a 
sultable distance in advance of the aforesaid extinguishing plate (see Figs. 1 
and 2); said spring being preferably of the coiled variety, wlth the one end 
of the coiled portion eleetrically connected wlth the conducting plate, as at 
O', and the other end projectlng downwardly Into the path of the upper ex- 
tremity of the wick-holding tube of the osclllating or swlnging lamp, as at 
02; the arrangement of parts being such that, normally, the lamp hangs in 
position with the upper end of the wick-^holding tube rearward of the aforesaid 
contact spring, so that, upon osclllating or actuating the lamp forwardly upon 
its pivotai bearings, the upper end of the wick-holding tube thereof makes 
and breaks contact with the contact spring, first closing and thereupon inter- 
rupting the electric circuit, resulting In the production of an electric spark that 
establishes the ignition of the wlck or absorbent and inflammable material of 
the lamp. The extinguishing plate I hereinbefore referred to, as already 
indicated, Is supported by means of screws, H. It Is located at the rear 
of the contact spring, O, and has a downwardly and rearwardly extending 
incline or arc-shaped member, I (see Fig. 1), located just outside of the path 
of the upper extremity of the wick-holding tube of the lamp, so that, when the 
lamp is released after use, and thereupon swings rearwardly by gravity, the 
light thereof will swing In under and close to the Incline or arc-shaped member 
of the extinguishing plate, and be extinguished thereby. Another feature of 
considérable Importance consista in the adjustability of the lamp, relative to 
the contact spring, so that proper contact shall be made between said spring 
and lamp in the opération of the device. A préférable construction for the 
purpose is exhibited very clearly in Figs 1, 2, and 4, whereln the pivotai of 
the lamp is a part of two clamp sections, R, R, that embrace opposite sides 
of the wicket holder of the lamp, respectlvely, and are caused to clamp said 
holder by tightening screws or bolts, S, S, that extend through the clamp sec- 
tions on diametrically opposite sldes of the holder, respectlvely. By loosening 
said securing screws or bolts, the clamp releases or loosens its grip on the 
lamp, whereupon the latter can be adjusted vertically to bring the upper 
extremity of the wick-holding tube In the position required relative to contact 
spring, O." 

Infringement is alleged of clalms 1 and 6, readlng as follows: 

"(1) In an electric cigar llghter, a sultably supported framework carrying 
a contact device, and comprising the cross bar, the depending hangers, the 
lamp pivoted to the lower end thereof; also carrying a contact device adapted, 
in the swlnging of the lamp, to engage with the contact device on the frame- 
work, — substantlally as described." 

"(6) In a clgar llghter, the comblnatlon, with a frame comprising a eross 
bar and two depending members, of a lamp pivotally secured at the lower 
ends of said members, — the cross bar of the frame being provided with an 
inclined extinguishing plate, and the upper end of the lamp being eut at an 
angle, whereby the light of the lamp Is extinguished when the end of the lamp 
passes under the extinguishing plate, — ^and means of autoioatlcally forming an 
electric spark when the end of the lamp passes out from under the plate, sub- 
stantlally as set forth." 

The device which is alleged to be an Infringement Is made in accordanee 
with letters patent No. 562,395, Issued to A. C. Gruhlke and W. F. Kessler, 
June 23, 1896, and No. 598,489, issued to W. F. Kessler, February 1, 1898; 
and it is accurately shown in the drawings of the last-mentioned patent aa 
follows: 
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The followlng patents were Introduced as showlng the prlor art, dasslflecl 
by the experts on the part of the appellant as (1) gas-bumlng Ughters; (2) 
Incandescent wlre llghters, purely electrlc; (3) fltUd lighters, as foUows: Of 
the first class, RoulUion's, No. 170,303 (1875), Tag & Smith's, No. 399,168 (1889), 
Kronenberg's, No. 399,416 (1889), and Huot's, No. 493,080 (March 7, 1893); 
of the second class, Belfleld's, No. 383,611 (18881, md Engert's, No. 463,754 
(1891); of the third class, Flora & Hoy's, No. 422,196 (1890), Graham's, No. 432,- 
197 (1890), Robert's, No. 435,668 (1890), Haydcn's, No. 436,354 (1890); Gntberlet 
& leard's. No. 488,889 (1892), Hen & Weinmann'», No. 382,231 (1888), and Elast- 
man's. No. 481,692 (August 30, 1892); aiso the followlng patents, whlch are 
subséquent to Chambers', but prlor to Eberhard & Schlmkatt's: EusseU's, No. 
499,596 (1893), and Struble's, No. 506,347 (1893). On the part of the appellee 
thèse patents are elasslfled In another aspect, thus: (1) Torch llghters. No. 
435,668, No. 422,196, No. 438,354, and No. 432,197; (2) swlnging lighters. No. 
170,308, No. 399,168, and No, 399,416; (3) flxed base Ughters, No. 493,030, 
No. 481,692, and No. 382,231; (4) încattdescent lighters. No. 883,611, No. 
463,754, — and In such subdivision of the prior art the Chambers patent Is pla- 
ced lu the thlrd class, and that of Eberhard & Schlmkatt lu the second class. 
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Louis K. Gillson and C. G. LintMcum, for appellant 
E. S. Taylor, for appellee. 

Eefore WOODS and GKOSSOUP, Circuit Judges, and SEAMAN, 
District Judge. 

SEAMAN, District Judge, after making the foregoing statement, 
delivered ttie opinion of the court. 

The charge of infringement in this case rests mainly, if not wholly, 
on the Chambers patent, No. 492,913, which was granted March 7, 
1893, upon an application filed November 21, 1892; and the art in 
question relates only to cigar lighters for the use of smokers at stands 
or places where cigars are sold. Aside from the use of matches, this 
want has long been supplied for ail practical purposes by the use of 
a minute gas jet or other constant flame, with various forms of taper 
or torch for lighting; and when gas was used a simple mechanism 
increased the flame as required, or with the aid of electricity the light- 
ing was instantaneous and no constant flame was necessary. Im- 
provement of means for this purpose, escept by way of attractive de- 
signs, would not seem to afford a wide fleld for useful invention. 
Nevertheless, the smoker was not left dépendent upon primitive means 
for lighting his cigar at the counter, and 13 patents for improvements 
in cigar lighters are in évidence hère by way of showing the prior art, 
— ail issued during the sevfral years preceding the Chambers' ap- 
plication, ail involving the use of electricity, and each purporting to 
be an improvement in such lighters. The experts on one side and the 
other classify thèse prier devices in conformity with their différent 
théories of the Chambers invention, — on the part of the appellant as 
(1) gas bumers, (2) incandescent wire bumers, both igniting and ex- 
tinguishing automatically, and (3) fluid burners, subdivided as non- 
automatic, for igniting or extinguishing, and automatic, for ignition 
only; on the part of the appellee as (1) torch lighters, (2) swinging 
lighters, (3) flxed base lighters, and (4) incandescent lighters. 

The Chambers device in question is a fluid burner, and the drawings 
show a base containing tïie battery and induction coil; a post or 
standard mounted thereon, with a lamp at the top; a spring lever arm 
"in pivotai relation therewith, carrying an extinguisher in hood form"; 
a crank for moving the arm manually, so that the extinguisher is 
moved to and from the projecting wick of the lamp, one électrode is 
formed at the wick, and the other in the extinguisher hood. In nor- 
mal position, the hood covers and partially incloses the wick or 
burner. When a light is wanted, the hood is moved from the wick, 
contact of the électrodes is made and broken, and a spark produced 
which lights the burner. E^lease of the crank returns the hood to 
position over the wick and wipes out or smothers the flame. Except 
in certain détails of construction not involved in this controversy, 
no novelty appears in this device, in view of the prior patents and 
devices, unless it can be found in the dual f eature of extinguishing and 
igniting the flame automatically. Upon this feature alone the claim 
is made on behalf of the appellant that Chambers made a discovery 
of such character in the art as, applied to fluid-buming lighters, that 
his invention was primary, and that the claims of his patent were en- 
titled to broad construction and to the corresponding range of equiva- 
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lents as a "pioneer invention." For interprétation in that view it 
is asserted in the brief of counsel for the appellant that this invention 
was, broadly, "an electrically ignited fluid-buming ligliter, having its 
members pivotally connected, so that it ignited and was extinguished 
automatically when grasped for use and released." If this contention 
is sustained, the claims of the patent are correspondingly broad and 
gênerai in their terms, and it is plain that the appellee's device in its 
generic features is within their scope, though it differs in appearance 
and structure and présents the more attractive and convenient cigar 
lighter. The court below construed the Chambers patent otherwise 
and dismissed the bill, finding no infringement for reasons thus stated: 

"In View of the prior art, the claims alleged to be Infringed must reeeive 
a narrow construction. Any other construction wouW render them void, as 
daims for what was old in art. Giving the patent a narrow construction, the 
defendant's device does not Infrlnge." 

The issue, therefore, dépends for solution upon the inquiry whether 
the Chambers invention was primary in character and entitled to 
generic claims, or was one of mère détails of construction for improv- 
ing a prior device "which was capable of accomplishing the same gên- 
erai resuit" (Machine Co. v. Lancaster, 129 U. S. 263, 273, 9 Sup. Gt. 
299, 32 L. Ed. 715), and so limited to spécifie claims and narrow con- 
struction. Instances are fréquent of complication and diiHculty in 
such inquiry ; but it is simplifled in the présent case, both by the clear 
showing of the prior art, and by its analysis in the brief of counsel for 
the appellant, and by this concession of its effect in narrowing the 
claim of invention: 

"Automatic ignition and extinguishing had theretofore been accomplished 
In gas-burning lighters, and in incandescent wire lighters the current had 
been automatically turned on and ofC in the act of bringing the instrument Into 
use and releasing it. This had not been accomplished in fluid-buming lighters. 
In one out of five earlier attempts of record, automatic ignition had been se- 
cured, but automatic extinguishing had not." 

In other words, the contention is (1) that the fluid burner must be 
segregated from the other types of cigar lighters, because it presented 
a différent problem for extinguishing the flame, requiring means to 
wipe out or smother it, instead of cutting off the supply for the burner, 
and (2) that in the prior device, there referred to as an instance of a 
fluid-burning lighter which was ignited automatically by electricity 
(Hen & Vc'einmann's patent, No. 382,231, May 1, 1888), the flame was 
extinguished by the manual opération of replacing the wick in its 
socket ; thus leaving the field open for Chambers to make a "pioneer 
invention" when he accomplished with the same élément both auto- 
matic extinguishing and igniting. To furnish the burner for a cigar 
lighter where there is no gas supply, and where electricity alone is not 
desired, oil or fluid is the natural means, and burners so provided 
bave long been used as a common species of the generic cigar lighter. 
Whether improvement of this species in the same direction in which 
the gas burner and electric burner hâve been improved for like pur- 
pose may possibly constitute primary invention, in the sensé of the 
patent law, is an abstract question which does not call for considéra- 
tion, in view of the undisputed facts in this record. Treating the 
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fluid-buming lighter as a distinct class, we are of opinion tïat Chanv 
bers' invention was neither primary in its cliaracter, when compared 
■with its predecessors of like class, nor an advance of great utility or 
value in the art, to authorize generic claims in the patent or broad 
construction. The prior cigar lighter of this class "accomplished 
the same gênerai resuit" with analogous means, including the use of 
electricity, and in one instance, at least, ignition was automatic; 
the means for extinguishing the flame being convenient and effective, 
but not automatic. The problem for improvement of the lighter was 
not, apparently, in the direction of labor saving or safety, but to make 
it more attractive or serviceable; and, when it seemed désirable to 
provide for extinguishing the flame, automatically generic means for 
the purpose were clearly pointed out, both in the same art and in 
analogous devices, in the old cap or cover for the wick, operated by 
the lever and spring or gravity. Electricity had long served for light- 
ing in connection with similar devices to open and close the gas valve 
for like purpose, and both of thèse old devices were thus utilized by 
Chambers; his extinguisher being moved to and from the lamp wick. 

Moreover, he was not even the first to adopt this conception for 
the fluid bumer. The Eastman patent, No. 481,692, was granted 
August 30, 1892, for an "electric cigar-lighting lamp," and shows a 
fluid-burning device which diflers in f orm from that of Chambers, but 
is equally automatic in lighting and extinguishing by electricity, — 
closely resembling the Hen & Weinmann device, except for this dual 
feature. The application for the Chambers patent was flled Novem- 
ber 21, 18&2, and testimony was offered on the part of the appellant to 
carry the date of invention back of the Eastman grant; but it consists 
of the uncorroborated testimony ùl a single witness and is too in- 
definite and unsatisfactory to defeat the presumption raised by the 
earlier patent. We are of opinion, therefore, that the invention of 
Chambers was in no sensé generic, and confers no monopoly to bar 
the old pathway against other improvers seeking the same end with 
other devices which are not mère colorable évasions; that the claims 
in question were rightly construed in the court below, and that, 
broadly interpreted, such claims would be anticipated by the prior 
devices; and, thus limited to the device substantially as shown and 
specifled, of which the spécial feature is the pivoted arm carrying at its 
upper end the électrode, the appellee does not infringe. His lighter 
is of a différent type, of the suspended order. The lamp is contained 
in a handle, which is a weighted body, suspended by a flexible cord 
carrying the conducting wires. Movement of the handle in the act of 
lighting the cigar opérâtes the device through one électrode for ignit- 
ing the wick, and the light is extinguished by the hood when the 
handle is released and drops into place. It differs materially from the 
Cbambers, is lighter in form, structure, and method of opération, and 
is adopted from the prior art, as particularly shown in forms of the 
gas lighter of which the Tag & Smith patent, No. 399,168, is a proto- 
type. 

The remaining patent of which infringement ia alleged is N-o. 
522,934, granted to Eberhard & Schimkatt. This is of the suspended 
order, and an adaptation in gênerai form of the patents of Rouillion 
(No. 170,303), Tag & Smith (No. 399,168), and Kronenberg (No. 399,- 
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416), and in détails of Eussell and Eussell (No. 499,596) and Strable 
(No. 506,347). It is well conceded in the brief of counsel for the ap- 
pellant that this patent "is of limited scope," and whatever of novelty 
there may be in its structural featurea, in view of the patents referred 
to, including the "inclined extinguisher plate" taken from the Cham- 
bers device, the appellee does not infringe under the construction thus 
apjjlicable to the daims. In so far as identity of structure appears, 
both improvers take such feature in common from the prier art in like 
relation. 

The decree of dismissal of the bill for want of equity is accordingly 
affirmed. 



THOMSON METER CO. v. NATIONAL METBE OO. 
(Oircult Court, S. D. New York. October 5, 1900.) 

1. Patents — Limitation of Claims — Scopb op Invention. 

The doctrine that an inventer Is entltled to the bénéficiai uses of hls 
Invention, although not disclosed by him in his patent, cannot be so ex- 
tended as to embrace an independent invention of whlch be had no con- 
ception. 

2. Samb — Construction dp Claims. 

A spécifie statement of function inserted in a claim as material cannot 
be disregarded, and the elalm does not cover the use of the same combina- 
tion or éléments to perform an entirely différent function, and where they 
do not perform the function stated. 

3. Samb— Ikpringbmemt— Water Meters. 

The Thomson patent, No. 387,831, for a dislc water meter, claim 2, 
does not cover an operative construction for holding the piston or disli 
in such a meter on its seat by water pressure alone, and is not infringed 
by a meter made in accordance veith the Nash patent, No. 527,535, the 
essential feature of which is the control of the dlslr by the current with- 
Dut mechanical means. 

In Equity. Suit for infringement of patent. On final hearing. 

Edwin H. Brown, for complainant. 

Gifford & Bull and Edmund Wetmore, for défendant. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raising questions as to validity and infringement of the second claim 
of complainant's patent, No. 387,831, granted August 14, 1888, to 
John Thomson, for a disk water meter. Said claim is as follows: 

"In a water meter, the combination, with a dislj chamber having a flxed 
diaphragm and an oscillating dislî therein, of inlet and outlet ports formed 
in said chamber, the area and clrcumferential extent of the inlet port belng 
greater than that of the outlet port, wbereby the impact of the inflowing cur- 
rent upon the disk is decreased, substantially as set forth." 

The patent relates to the class of rotary displacement water me- 
ters, in which a disk, called in the briefs and argument a "piston," 
so nutates or wabbles in a meter chamber as to measure the flow 
of water through the chamber. The interior side wall of said cham- 
ber is in the form of the equatorial zone of a sphère. Its top and 
bottom walls are in the form of truncated cônes with the smaller 
ends adjacent On one side of said meter chamber a radial par- 
tition called a "diaphragm" extends from its top and bottom walls 
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between the center and side wall, and séparâtes openings in said 
fiide wall known respectively as the "inlet port" and tke "outlet port." 
The so-called piston of the meter is disk-shaped, and of such a diam- 
eter that it closely flts the side walls of the meter chamber. At 
its center it is provided with a bail to fit in bearings formed at the 
central portions of the top and bottom walls of the meter chamber. 
A radial slot in said disk, extending from the bail to the periphery 
of the disk, permits said disk to embrace or straddle said partition 
or diaphragm in the meter chamber. In opération the water enters 
the port on one side of the diaphragm, and circulâtes through the 
meter chamber, and flows ont at the port on the other side of the 
diaphragm, and in so passing causes the disk to nutate or tilt pro- 
gressively with a rolling action, but without possibility of rotation, 
because of its engagement with the diaphragm of the meter chamber. 
A spindle extends upwardly from the bail of the piston, through a 
circular aperture in the bail bearing in the top wall of the meter 
chamber, and by the nutation of the disk is caused to so revolve in 
contact with the edge of said aperture as to operate mechanism which 
registers the number of nutations made by the disk, and thus records 
the amount of water flowing through the meter. The issues herein 
are involved in another suit, as will be hereafter explained. There 
is no novelty in any of'the patents forming the bases of either of 
thèse suits, with regard to the meter chamber, or the disk, or the 
registering mechanism, or the number of ports in the meter cham- 
ber; said features having appeared in earlier patents. It is only 
contended that the improvements in this suit consist in new con- 
structions of ports in the meter chamber, in order to prevent the 
piston from being unseated, and thereby to préserve unbroken the 
Une of contact between the piston and its conical top and bottom 
walls. If contact is broken, water will flow through the chamber 
without being measured. Both complainant and défendant are man- 
ufacturers of water meters, and are, and for a long period hâve been, 
rivais in business. The défendant is complainant in a suit for in- 
fringement of two of its patents against this complainant. The two 
cases were argued at the same session of court. The décision in 
the second case will be found in National Meter Co. v. Thomson Meter 
Co., 106 Fed. 531. 

Prier to 1887 water meters of the disk or nutating piston type 
had been constructed, but they were not practically successful, be- 
cause of a tendency to become unseated, — that is, to break contact 
between the piston and upper and lower walls of the meter cham- 
ber, — and to thus permit leakage. Thereupon Messrs. Thomson & 
Lambert, of the complainant company, and Mr. L. H. Nash, of the 
défendant company, addressed themselves to the task of devising a 
commercially successful meter in which the impact of the inflowing 
water should be so reduced that the piston would keep its seat. 
They undertook to solve the problem in différent ways. As a resuit, 
Thomson & Lambert obtained patent No. 375,028, on December 20, 
1887, and Nash obtained patent No. 379,805, on March 20, 1888. The 
patentée of the patent in suit, referring to the constructions covered 
by thèse earlier patents, truly says: 
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"In prevlous practiee it has generally becn prestimecl to be necessary that 
the inlet and outlet ports should be formed of equal (circumferentlal) area, 
and dlsposed In equal extent on either slde of the dlaphragm." 

That is, they secured two ports of equal area and of the greatest 
possible aggregate area by so constructing them that their edges 
should conf orm to the edges of the piston when it Tvas in its position 
of greatest élévation and dépression. The aggregate opening was 
lune-shaped and was limited to 180 degrees in circumferential ex- 
tent; each port being spherically triangular in shape, of maximum 
height, and with its apex furthest from the diaphragm. Both pat- 
entées stated that the object in thus making the ports as large as 
possible was to reduce the impact or velocity of the inflowing water. 
On this point Thomson & Lambert say: 

"The first object of this peculiar arrangement and form of water ways and 
ports is to présent the greatest possible area of opening to the disk chamber, 
the velocity of the current being thereby so greatly reduced that its dynamic 
effect upon the disk, bail, and socket is practlcally inappréciable." 

Keither of thèse meters held the piston to its seat without the 
addition of some restraining contrivance. Thomson & Lambert used 
a roller on the spindle in conjunction with a flxed stud. Nash used 
a weight on the spindle, designed to hold the piston on its seat by 
centrifugal force. 

It is essential to the successful practical opération of a water 
meter of this class that the piston shall constantly maintain con- 
tact with the conical heads of the piston chamber, with the mini- 
mum of résistance and friction, and that the maximum flow of 
water through the meter shall not be reduced. The roller and weight 
contrivances of Thomson & Lambert and the weight of Nash caused 
résistance and friction, which retarded the opération of the disk, 
and resulted in the wearing away of its edges, thereby shortening 
its life, causing it to leak, and impairing its accuracy and efflciency. 
The effect of réduction of impact is to permit more water to pass 
through the meter with less friction and strain. No construction 
would be permissible whereby the ports should be less in cross sec- 
tion than the supply and discharge pipes. The problems involved 
in thèse objections and requirements were still unsolved by thèse 
rival inventors. In 1888 Thomson set forth in the patent in suit, 
what is claimed to be his solution of thèse problems. Certain parts 
of the spécification which relate to the invention in suit are as fol- 
lows : 

"The fourth object of the invention Is to provide the greatest possible area 
for the inlet of the fiuid to the disk chamber, thereby adapting a smaller size 
bf meter than heretofore to greater duty. • • • In préviens practiee it 
has generally been presumed to be necessary that the injet and outlet ports 
should be formed of equal area, and disposed In equal extent on either side 
of the diaphragm. Ihave found, however, that tbls is not necessary, and 
utilize this fact to provide an inlet port of greater area than that of the outlet 
port, as fuUy llhistrated in the drawings. This is accomplished by extending 
the Une of change in the disk from the center of the diaphragm around into 
the inlet port, as indicated by the broken line, 26. When the disk is in contact 
with the cône trusta at this section, the edges of the ports are lapped. In 
other words, it is at this portion of the motion of the disk that the change of 
displacement occurs from one side to the other thereof. To permit such a for- 
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mation of the inlet port, and at the same tlme prevent communication from one 
side to the other at the time of change, it is necessary to form the corners 27, 
28, of the outlet port somewhat higher than that of the corresponding corners 
of the Inlet port, and also that the contact of the disli on the diaphragm shall 
be made with approximate accuracy. The advantage of this construction is 
that the veloelty of the inlet current upon the disk may thus be reduced to 
the greatest possible extent, as the area of the port may equal or even exceed 
the area of the passage through the disli chamber." 

There is great conflict as to the object, scope, and efEect of this 
invention, It is admitted that Thomson thus disclosed for the flrst 
time the discovery that a further inerease in the size of the inlet 
port and conséquent réduction of impact could be secured by shift- 
ing the diaphragm from the center of the two equal ports over into 
the outlet port. 

Counsel for complainant claims as follows: 

(1) The theory of the invention covered by the claim in suit was 
to "constantly provide superior pressure upon the inlet side of the 
piston by making the inlet port larger in circumferential extent and 
area than the outlet port, • • ♦ thereby holding the piston to its 
seat." 

(2) The foregoing statement in the spécification as to the fourth 
object of the invention must be construed to refer to the foregoing 
theory, because by reason of such construction "a greater duty, in 
the sensé of higher speed with perfect measuring, will be performed 
by the meter." 

(3) The statement that the resuit is to be accomplished by "ex- 
tending the Une of change ♦ • ♦ around into the inlet port" (that 
is, by shifting the diaphragm away from the central position around 
into the outlet port) "is only a description of the form illustrated 
in the dravfing, and preferred because it permits of a maximum area 
of both ports." The "line of change" is an imaginary line. It is 
defined as "the portion of the motion of the disk that the change of 
displacement secures from one side to the other." It is the line 
v^hich marks the point where one chamber is at its maximum and 
the other is at its minimum size. The position of this line is con- 
stant. It does net change. It is agreed that the statement in the 
spécification, "extending the line of change in the disk from the cen- 
ter of the diaphragm," means "the diaphragm is to be shifted from 
its central position." 

(4) That is, complainant claims that Thomson's invention covered 
not merely the form of meter with shifted diaphragm speciflcally de- 
scribed and claimed, but "the method of providing an inlet port in area 
and circumferential extent greater than the outlet port, without 
shifting the diaphragm." This would cover a construction wherein 
the diaphragm remained stationary, but the apex of the outlet port 
furthest from the diaphragm was fllled up, and it is this construc- 
tion alone which défendant is alleged to hâve infringed. To support 
this contention, complainant relies on the foUowing facts: 

(a) Thomson's original sketch for the patent in suit illustrâtes, 
inter alla, inlet ports greater in circumferential extent than outlet 
ports, but "not carried to their extrême theoretical or practical limit." 
As to this sketch Thomson testifies: 
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"I think this sketch tells its own story, the outlet port belng smaller than 
the Inlet; and such a construction in any disk meter could be obtained without 
sliifting the diaphragm to one slde or the other of what may be termed Its 

mid or neutral position." 

(b) At the close of the spécification the following language is used: 
"Wliile I hâve thus described one embodiment of my invention, which is 

the preferred form, it will be évident to those skilled in the art tliat many of 
my improvements can be embodied in varions other constructions without 
departing from the princlples thereof. It will be also évident tUat varions 
features set forth may be combined in a single structure, as shown, or may be 
used separately or in comblnation with other équivalent features; and my In- 
vention is not, therefore, limited to the précise constnaction and arrangement 
shown." 

Counsel for complainant says: 

"This comprises a clear statement that the raised corners. 27, 28, the shifted 
diaphragm, and the mechanical devices for holding the piston in position with- 
out tension need not be used with the difCerential construction of chamber 
ports." 

(c) The third claim speciflcally covers the shifted diaphragm con- 
struction. Counsel for complainant therefore contends as to the sec- 
ond claim as foUows: 

"Based npon the spécification, with its concluding suggestions of possible 
modifications, and contrasted with the third claim, this claim must be con- 
strued to broadly cover any meter of the nutating disk type having the inlet 
port of the meter chamber in area and in circumferential estent greater than 
the outlet port, and regardless of whether the ports are or are not as large as 
they would be made." 

Complainant, in support of its contention that the claim in suit 
covers a construction whereby the piston is kept on its seat by water 
pressure, relies on the following language in the spécification: 

'To still further provide for the proper opération of the disk under ail 
conditions, I provide a yielding résistance in which are combined the follow- 
ing peeuliar conditions: The disk is carried normally without tension; but in 
the event of foreign matter being introduced between the eontacting surfaces 
of the disk and the cône frusta the disk may lift or vlbrate against the yielding 
résistance, and be again instantly reset to its proper position as soon as re- 
lieved. This is accomplished by simply forming the controUing spindle or axis, 
35, of the disk so that its resisting point is near the center of the bail, 60. 
In this wise the spindle may be made with practical accuracy and of consid- 
érable rigldlty, so as to control the motion of the disk properly without subject- 
ing it to spring tension; but upon the Introduction of foreign material it will 
yield readily, acting as a spring, for the reason that a very considérable amount 
of motion at the periphery of the bail or disk will Involve but a very slight 
amount of motion upon the yielding section of the spindle. I provide for the 
positive control and motion of the disk by mounting upon the end of the said 
spindle a friction roUer, 36." 

Counsel for complainant says: 

"It is évident that Thomson thought that restraining deviee of importance 
solely with regard to foreign solid matter in the meter. He practlcally says 
. that he so constructs the restraining deviee that normally it will not be under 
tension at ail, and whenever any pièce of solid matter may be carried Into the 
meter chamber nnder the piston, so that it would, but for the yielding of the 
piston away from its seat, obstruct the meter by causlng the stoppage of the 
piston, this yielding restraining deviee, in the nature of a spring, permits the 
piston to move, and will restore the piston to its normal iK>sition, where agaia 
it may be controlled or held upon its seat by any other means which may be 
in the meter, and, as we contend, by means of the greater area and circumfer- 
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entîal extent of the talet port as compared wlth the outlet port. That is ail 
there was of It" 

Gomplainant further argues that: 

"There is no reason to say that Thomson was trying to Improve on those 
that had the largest possible maxlmiun area, and make one stlll larger. He 
does not say so." 

(5) Oounsel for complainant further invokes the application of the 
doctrine that an inventor is entitled to ail the bénéficiai uses of hia 
invention, although not disclosed by him in his patent. 
As to the foregoing contentions, défendant says as follows: 
As to 1: Nine-tenths of said patent and 14 of its 17 claims are de- 
voted to the adaptation of "this type of meter, to be operated with 
its disk in a vertical instead of a horizontal position," and to pro- 
vide a certain kind of strainer, registering apparatus, and pressure 
caps, none of which matters are involved herein. In the remainder 
of said patent he speciflcally described and claimed the idea of in- 
creasing the size of the inlet port by shifting the diaphragm around 
into the inlet port, so as to further reduce impact, and providing 
certain corners so as to prevent leakage; and there is no language 
in the patent or claims which refers to or suggests any such con- 
struction as is contended for by complainant. The theory of the 
Thomson invention stated by counsel for complainant is one in- 
vented by him, and is not supported by the évidence of his experts 
or by the record. Complainant's expert Foster says he understands 
said second claim as "limited to a structure in which the velocity 
of the inlet current is reduced below what it would be in the structure 
of the said patent, if the diaphragm were set so as to divide the in- 
let and outlet ports into apertures of the same circumferential ex- 
tent and capacity." Again he says : 

"A mère réduction o£ the outlet port, providing It was not made smaller 
than the crossisectional area of the measuring chamher, would not in any way 
vary the action of the dislî; and, If such was the case, such réduction would 
be Immaterial, and not bring the construction within the Invention of the 
second claim of the patent In suit." 

As to complainant's theory that the invention covered by the sec- 
ond claim is the réduction of the size of the outlet port relatively to 
that of the inlet port, Mr. Benjamin, complainant's other expert, says: 

"The patentée does not dimlnish the size of the outlet port It would be 
absurd to do so." 

As to 2: There is nothing in the patent to justify the inference at- 
tempted to be drawn by complainant as to its second point. "The 
fourth object of the invention" is, as stated in the portions of the 
spécification already quoted, "to provide the greatest possible area 
for the inlet of the fluid * * * by extending the Une of change 
from the center of the diaphragm around into the inlet port [that 
is, shifting the diaphragm into the outlet port], ♦ * * thereby' 
adapting a smaller size of meter than heretofore to greater duty." 

As to 3 and 4: The cutting down of the outlet port without shift- 
ing the diaphragm, which complainant claims is covered by said 
claim, would not adapt a small meter to greater duty, but would 
frustrate this stated object. The patentée explains "the advantage 
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of this construction, * • •" because "the area of the port may 
equal or even exceed the area of the passage through the disk cham- 
ber." The contention of counsel for défendant is that the construc- 
tion covered by said second claim does not consist merely in dimin- 
ishing the outlet port, as already explained, or in making the inlet port 
relatively larger than the outlet port, whereby impact is decreased. 
They contend that it covers a construction wherein "the impact of 
the inflowing current upon the disk is decreased, substantially as 
set forth" ; that is, by adding to the inlet port what you hâve taken 
from the outlet port by shifting the diaphragm as speciflcally de- 
scribed in the spécification. They further contend that the second 
claim covers a construction wherein the inlet port is larger than in 
prier structures, and that, if it merely covers a construction in which 
the outlet port is smaller than in prier structures, it is anticipated. 
As to complainant's contention that said claim must be construed 
to broadly cover any construction of inlet port greater than outlet 
port, défendant says that, if so construed, it is anticipated by Thom- 
son & Lambert, Donkin & Fary, and other prior publications. As 
to the contention that Thomson vyas not trying to cover in the sec- 
ond claim a still larger port than those of the prior art, and does not 
say so, défendant says the patent shows the contrary, because it says 
the "object is to provide the greatest possible area for the inlet 
of the fluid. * * • The advantage of this construction [the 
shifted diaphragm, which made a larger inlet than ever before] is that 
the velocity of the inlet current upon the disk may thus be reduced 
to the greatest possible extent." And the claim covers such a con- 
struction, "whereby the impact of the inflowing current upon the 
disk is decreased, substantially as set forth." Complainant's expert 
Foster admits that said claim is limited to a meter in which the im- 
pact is less than it was in the prior Thomson & Lambert patent. The 
earlier Nash patent intimâtes that outlet ports may be made smaller 
than inlet ports, and other patents show such a construction in the 
analogous art of steam engines. The portion of the patent in suit 
relating to this subject, taken as a whole, seems to support defend- 
ant's contention that Thomson's theory was that the impact of the 
water was the cause of the breaking of contact, and that the impact 
should be decreased by enlarging the size of the inlet port. The 
défendant dénies that the claim in suit covers a construction whereby 
the end of the outlet port is diminished and the diaphragm is not 
fihifted, for the further foUowing reasons, inter alia: 

(1) The spécification describes only one construction, namely, with 
a shifted diaphragm, and no other construction is anywhere sug- 
gested unless it can be guessed at from the gênerai language already 
quoted. 

(2) Thomson, the patentée, testifles that the flrst and only model 
constructed was "made by taking one of the [Thomson & Lambert] 
meters, » * • removing the diaphragm from its regular posi- 
tion, and shifting it round to such an approximate position as is 
shown in the drawings of the patent." 

(3) Thomson did not conceive of or invent a construction whereby 
the piston was held down on its seat by pressure of the water, and 
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the relative areas of inlet and outlet hâve nothing to do with ihis 
holding-down efifect. This claim that the patentée did not invent 
a device whereby the piston was kept on its seat by water pressure 
is supported by the fact that the patent nowhere makes any such 
assertion, though the patentée repeatedly says that the disk is kept 
on its seat by means of the spindle, which was the construction of 
the prior art, by the spécification and drawings which describe and 
show rollers as a mechanical restraint, and from the conduct of the 
complainant corporation, as shown by the following testimony of 
its président: 

"21. xQ. What was your object In making up and assembling six expérimen- 
tal meters, when one would hâve answered the pnrpose? A. Experiments on 
those meters had been carried on for quite some tlme. We were -then using 
in our experiments the regular disk chamber, and were making little patching 
around the port, wlth added pièces of brass soldered thereon for the pnrpose, 
untU we were practically satisfied. Then we had a spécial pattern made and 
sent to the f oundry, and finished up six meters, so as to flnd ont If the pattern 
was correct. We thought and still think safer to make an experiment on a 
few meters at a tlme, preferably, than in a single one, where the experiment 
may be deceitful. 24. xQ. In your answer to xQ. 21 you say that before you 
had patterns made you condueted experiments on your regular disk chamber 
by soldering pièces of brass around the ports for the purpose. What purpose 
did you hâve in vlew in making those experiments? A. To hâve the disk 
self-controlled by the action of the current, without any rigid control. 27. xQ. 
How long a time did thèse experiments extend over before the patterns were 
made from which the castings of this exhibit were made? A. The experi- 
ments were made as late as 1888, at the time of our making our upright meter, 
but were abandoned on account of the illness of Mr. Thomson, the patentée 
of the patent in suit. 28. xQ. How long a tlme was occupied by the experi- 
ments referred to In your answer to xQ. 21, — ^those which Immediately preceded 
the making of the patterns for the exhibit referred to? A. In 1893 we chan- 
ged somewhat the style of our meter, to make the meter commerclally known 
as the 'Bee Meter.' Those experiments had to be stopped on account of the 
illness of myself. Preferably to putting on the market a meter which had not 
been fuUy tested, I gave the order to the foreman of the factory to not Intro- 
duce any change in the port of the chamber until we had had fuller oppor- 
tunity to décide on this experiment about the ports. In ISW those experi- 
ments were started again, and we found quite a trouble to flnd a way t« 
tell what was going on In the meter. It is not until the middle of the year 
1895 that I designed a spécial reeording device, showing exactly what was 
going on In the meter when tested. From that tlme we satisfied our mlnd 
promptly how the ports ought to be formed and proportioned to get the self- 
control of the disk by the current without any rigid control." 

(4) It further appears, from the testimony of the inventor him- 
self, that he never tried his invention, except in a pail of water, 
and under such conditions as made it impossible for him to déter- 
mine whether the impact of the water did keep the disk on its seat. 
As to the language quoted above as to mechanical "restraint," de- 
fendant says: 

"The patentée substltuted for the old rigid spindle one wlth 'considérable 
rigidity,' which ordinarily controls the disk as in the prlor art, without subject- 
ing it to spring tension except on extraordinary occasions." 

This will be further referred to in connection with the discussion 
of the models and expert testimony. 

A thorough examination of the testimony, and careful considér- 
ation of the exhaustive arguments and briefs, compel the conclusion 



THOMSON METER CO. V. KATIONAL METEK CO. 527 

that, whatever the patentée may hâve invented, he did not invent 
means for keeping the piston on its seat by a change in the pressure 
of the water. This point will be further considered in the other case. 

(5) Purthermore, that, the parties being rivais in business, the 
complainant, although it made and sold 65,000 disli meters, never 
made a meter in accordance with the spécifications of the patent 
in suit until long after the issuance of the defendant's Nash patent, 
and until after the défendant brought out its patented meter, and 
that from the date of the patent, in 1888, down to 1895, the com- 
plainant did not construct or use the port improvement which it 
now claims is covered by said second claim, and vfhich défendant 
herein flrst constructed, and vyhich it (défendant) claims in its other 
suit against this complainant was first invented by Nash. 

It is strenuously contended that in thèse circumstances the patent 
in suit, as far as the invention of claim 2 is concerned, is a mère paper 
patent. The parties are further at issue upon the questions of cor- 
ners, tight fit, and leakage, as bearing on this contention that the 
invention covered by the second claim was an impracticable one. 
The patentée says in the portion of the spécification already quoted 
that to carry out the idea of the réduction of velocity by shifted 
diaphragm construction, and at the same time prevent communication 
from one side to the other at the time of change, it is necessary 
to form the corners, 27, 28, of the outlet port somewhat higher than 
that of the corresponding corners of the inlet port, and also that 
the contact of the disk upon the diaphragm shall be made with ap- 
proximate accuracy. That is, the patentée states that higher corners 
and a tight fit are essential to secure thèse two objects,— enlarge- 
ment of inlet port and avoidance of leakage. Complainant's posi- 
tion on this point is as foUows: (a) The patentée is hère discussing 
only the preferred form construction of shifted diaphragm, not the 
other form of unshifted diaphragm and partially fllled up outlet port. 
(b) Olaim 2 says nothing about corners, and refers only to the un- 
disclosed and not preferred form, in which corners would not be nec- 
essary. (c) The drawings of the patent in suit and the prior art 
show constructions in wMch the piston does not fit tight. (d) A cer 
tain amount of leakage was permissible. Therefore a tight fit and 
corners are only necessary where leakage is to be absolutely prevented. 
(e) "A loose fit of Thomson's piston, so as to provide the old expédi- 
ent of equalization of pressure when excessive upon opposite sides 
of the piston, would hâve made" the Thomson meter an operative 
meter. It is admitted that a Thomson meter constructed exactly 
according to Thomson's spécification will not keep its seat, and that 
a Thomson meter so modified as not to hâve a tight fit, but to permit 
leakage, will keep its seat. But the contention that such leakage is 
permissible is not proved. That the patent does not describe a loose- 
fltting piston appears from the foregoing and f ollowing quotations 
from the spécifications: 

"A recess, 41, Is first miUed Into the face of the edge of the disk, very 
slightly larger In diameter than the roUer Intended to be used. A pivot bearing 
Is then formed, and preferably of a depth several fîmes greater than the length 
of the relier Intended to be used. The roUer is then placed to position, and 
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thé pivot, 42, forced In; the Tsearing through the roller belng a snug fit, while 
tïie bestring in the disk Js free. Now, by slightly rellevlng the edge of the 
slot, it wUl be seen that the entire thrust upon the diaphragm is borne by the 
friction roller, and that in conséquence of causing the pivot to turn with the 
roller a bearing of ample extent may thus be obtained." 

That is, the roller is inserted so as to fit closely to the diaphragm, 
and the "slightly relieving the edge of the slot" is not suflQcient to 
make a port which would be material in view of water packing. This 
will be referred to again in connection with the discussion of the 
models. Inasmuch as the patentée says that corners and a tight fit 
are "necessary," they must be read into the claim as essential parts 
of the patented construction. 

As to complainant's contention that corners and approximate ac- 
curacy of contact of the disk upon the diaphragm stated by the pat- 
entée to be necessary are conditions only of the preferred, and not of 
the undisclosed, form, it must be held that Thomson never conceived 
of any such undisclosed form. Taking the whole case together, the 
contentions of défendant already stated are sustained by the patent, 
in connection with the other évidence. The unsolved problem in 
this art was how to utilize water pressure alone to keep a meter 
on its seat. Thomson invented a way to reduce impact, — a means to 
an end. But he did not say or show or illustrate how water kept 
the piston on the seat. He did not experiment to flnd out. The 
device constructed according to his spécifications is unpractical and 
was never used. If now, by a modification of this construction not 
hinted at in said spécification, the new and unexpected resuit Is 
accomplished which complainant had vainly sought for seven years, 
it is persuasive évidence of a new and independent invention. Espe- 
cially is this so in the light of the évidence in the other case, where 
this défendant is complainant, and where it appears that a practical 
meter in which water did keep the piston on its seat was patented by 
the défendant Nash and manufactured by the défendant herein before 
this complainant had ever made a practical meter in which the piston 
was kept on its, seat by water pressure alone. 

The efforts of experts and counsel, so far as models are concerned, 
hâve been chîefly directed to the question of whether the spécifica- 
tions and drawings of the patent in suit showed an operative meter; 
that is, one in which the piston would hold its seat without mechanical 
restraint. In support of the négative of this contention, défendant 
produced what is known as the "Carlile Model," — a meter constructed 
in exact accordance with the spécifications of the patent. Thomson, 
the patentée, says it "is as précise a production in métal of the draw- 
ing in the patent as might be expected from illustrations of such char- 
acter and the spécification, * * *" and "is such a construction 
as is precisely illustrated in the patent, and which I would expect a 
skilled mechanic to produce if ordered to foUow the Unes." It is ad- 
mitted by complainant's expert that it will not work, and in fact it 
is proved that such a meter keeps its seat better and works better 
when run backward than forward, because the raised corners of the 
outlet port and the tight fit between piston and diaphragm cause a 
pocketing of the water, which forces the piston from its seat. Oom- 
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plainant criticiseg this model, because Carlie, the maker, was not a 
meter constructor, and because it does not literally follow the dimen- 
sions of , and is slightly larger than, the patent drawing. It appears, 
also, that, while Thomson is a competitor of both parties herein, he 
was not particularly friendly to défendant, and was called as a witness 
by complainant. But it does not appear that Thomson was an unfair 
witness. He expressly refused to testify as an expert for défendant. 
And it does not appear that the failure to "literally follow the dimen- 
sions" affected the resuit. And it does appear that complainant's 
models, except where the construction departed from the spécifica- 
tions of the patent, did not operate. The claim that the inventer is 
entitled to the bénéficiai uses of his invention should not be extended 
so as to embrace an independent invention. The only foundation for 
the claim that Thomson conceived the practical construction as now 
interpreted is the omission from the second claim of the statemeut 
conceming the shifted diaphragm. This construction is utterly un- 
supported by the spécification. The omission of the patentée to point 
out the spécial feature which he subsequently maintains is the most 
important part of his invention is very signiflcant in this connection. 
MacCoU V. Loom Works, 37 C. C. A. 346, 95 Fed. 982. Therefore, if 
those essentials to this construction which it is alleged Thomson in- 
vented must be read into the spécification in order to make an opera- 
tive meter, this makes a new construction,— one which involves in- 
vention, and of which Nash claimed to be the inventer, and which 
complainant did not make till after Nash had published his invention. 
If it were necessary to the décision of this case, I should be con- 
strained to hold that the modifications now thus introduced to pro- 
duce a meter whose piston kept its seat by water pressure were so 
radical, and their effect so unexpected until after défendant produced 
its patented meter, that they amounted to invention, and could not 
be embraced within the scoixe of the invention as stated and 
described by the patentée. If the preferred fonn of meter described 
in the patent did not operate without mechanical restraint or an im- 
practicable amount of leakage, and if it was necessary to the operative- 
ness of the undisclosed f orm of the invention to leave the diaphragm 
in the center, to flll up the end of the outlet port, to dispense with the 
corners, and to borrow a loose-fltting piston or one with ports from 
the prior art, the expected skill of the ordinary mechanic could not 
be supposed to supply ail thèse essentials. 

It is unnecessary to discuss the contentions as to anticipation by 
the Donkin & Fary patent, or as to areas. Both sides agrée that 
area in the patent generally means "effective area," and that when 
Thomson referred to the ports of "equal area" of the prior art he 
meant that feature of construction of the so-called equal areas of 
Thomson & Lambert and Nash, which consisted in having the largest 
possible outward or measured areas equally disposed on either side 
of the diaphragm. Counsel, experts, and patentées bave used thèse 
words in différent sensés, and hâve adopted différent standards of 
measurement, based on water flow, the size of the hole alone through 
the skin or inner surface of the meter, or the size of the hole and 
grooved passage leading thereto, taken together. One of the experts 
106 F.— 34 
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f or complainant, being referred on cross-examination to the testîmony 
of the other expert for complainant as to the meaning of the tenn 
"area" and of the terms of the claim in suit, said, "I haTe not con- 
strued them so, and I do not construe them so." The defendant's 
contention that the size of the outlet port has no effect on the im- 
pact was practically admitted by complainant on final argument. Ail 
the experts except Mr. Benjamin agrée that the words in the claim 
in suit "whereby the impact of the inflowing current upon the disk 
Is decreased" mean that the impact in the Thomson meter is less 
than that in the prior Thomson & Lambert meter. Mr. Benjamin 
practically contends that thèse words must be eliminated from the 
claim. If the former meaning be adopted, the defendant's construc- 
tion does not infringe; for it increases impact, as compared with 
Thomson & Lambert. The construction contended for by Mr. Ben- 
jamin cannot be adopted, because, as a matter of law, it is settled 
that such a spécifie statement of function thus inserted into a claim 
as material cannot be disregarded. 

In Computing Scale Co. v. Keystone Store-Service Co. (G. C.) 88 Fed. 
788, the daim was for a certain combination "whereby the pivotai 
supports of the beam and rod, e, may be brought into alignment, as 
and for the purpose described." The court held that this covered 
only such a combination so constructed that the supports might be 
brought into alignment as and for the purpose described, and said: 

"The insertion of tliese words meant something, and they must be given due 
weiglit. The construction we adopt accords them meaning. That of com- 
plainant ignores their présence, and malies nonessential what the patentée and 
the office hâve deemed material and essential." 

In Renwick v. Pond, 20 Fed. Cas. 536, Judge Blatchford said that 
where a combination was claimed, so arranged as to effect a certain 
engagement "if the combination exists, yet, if it is not so arranged 
as to effect such engagement, there is no infringement." See, also, 
Lovell V. Johnson, 33 0. C. A. 426, 91 Fed. 160; J. L. Owens Co. v. 
Bradiey (C. 0.) 83 Fed. 482; Eoemer v. Peddie, 26 C. C. A. 440, 81 
Fed. 380 ; Whitaker Cernent Co. t. Huntington Dry Pulverizer Co., 37 
C. C. A. 151, 95 Fed. 471. 

The défendant does not infringe the shifted diaphragm or preferred 
form construction of the patent in suit. It makes an efficient meter, 
in which the actual area of its inlet port is not of "the greatest pos- 
sible area," as in Thomson; is not so large as the inlet ports of the 
prior art. The actual area of its inlet port is greater than the areas 
of its outlet ports. As to whether the effective area is greater or 
not, complainant's experts diÊEer. The foUowing arrangement in 
parallel columns, taken from defendant's brief, correctly states the 
relations of the two constructions: 

Summary. 

Spécifications and Claims of Thomson Patent In Suit Compared wlth Nash 

Meter. 
Pape 1, line 62: 

"The fourth objeet of the invention is The area of the inlet of the Nash 

to provide the greatest possible area for meter is not the greatest possible, nor, 
the inlet of the fluid to the dislî cham- indeed, as large as in prior meters. 
ber, thereby adapting a smaller size of 
meter than heretofore to greater duty," 
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Page 2, line 15: 

"This is accomplished by extending 
the line of change in the disk from the 
center of the diaphragm aronnd into the 
inlet port, as indicated by the broken 
line, 26. 

"To permit sueh a formation of the 
inlet port, and at the same time preveut 
communication from one side to the 
other at the time of change, it is nec- 
essary to form the corners, 27, 28, of 
the outlet port some-what higher than 
that of the corresponding corners of the 
inlet port, and also that the contact of 
the disk upon the diaphragm shall be 
made with approximate aecuracy. 

"The advantage of this construction 
is that the velocity of the inlet current 
upon the disk may thns be reduced to 
the greatest possible extent, as the area 
of the port may equal or even exceed 
the area of the passage through the disk 
chamber." 

Claim 2: 

"In a water meter, the combination, 
with a disk chamber having a fixed dia- 
phragm and an oscillating disk therein, 
of inlet and outlet ports formed in said 
chamber, the area and circumferential 
extent of the inlet port being greater 
than that of the outlet port, whereby 
the impact of the inflowing current upon 
the disk ig decreased, substantially as 
set forth." 

The constraction of défendant'» patent will be further discussed 
in the other suit. The conclusion reaehed is that défendant does not 
infringe the second daim of complainant's patent, upon either con- 
struction thereof, and the bill may therefore be dismissed. 



This feature is the subject of daim 3, 
which we are not eharged with infring- 
ing, because the Une of change in the 
Nash meter is not shifted at ail. 

The corners of the outlet port of the 
Nash meter are lower than the corre- 
sponding corners of the inlet port. 

In the Nash meter there is a large 
opening in the disk at the side of the 
diaphragm. 



The inlet port of the Nash meter is 
smaller than inlet ports of the prier art, 
and the velocity of the inlet current is 
therefore augmented. 



The areas of the inlet and outlet ports 
of the Nash patent are practically equal. 

The impact of the inflowing current 
in the Nash meter is not decreased, but 
is increased fourfold. 



NATIONAL METER CO. v. THOMSON METER CO. 
(Circuit Court, S. D. New York. October 5, 1900.) 

1. Patents — Validity — Descbiption of Principle op Opération. 

Where a patentée has invented and described a successfully operating 
machine, which accomplishes the results sought, it is immaterial whether 
or not his attempted description of the principles by which such results 
were attained is correct, as the fact that he did not nnderstand the scien- 
tific principles of opération does not deprive him of the right to protection. 

2. Samb — Watek Meteks. 

The Nash patent. No. 547,178, for a disk water meter, claim 1, construed, 
and Tield valid, when limited to substantially the construction shown in 
the drawings. Claim 3, which covers a nutating piston or disk having 
ports, held void for lack of novelty. Claim 1 also Jielâ Infringed. 

3. Samb. 

The Nash patent, No. 527,535, for a disk water meter, claims 1 and 2, 
which relate to the location and shape of the ports tn the nutating disk, 
if broadly construed, were anticipated, and, if narrowly construed, are 
void for lack of Invention. 

4. Same — Thbbateked Inpringembnt — Injukctio-NT. 

Where a défendant made patterns and castings therefrom which embod- 
ied an infringlng device, and assembled six machines, which were placed 
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In stock, a sufflclent Intention to Infringe Is shown to warrant a coiirt In 
granting an injunction agalnst the threatened infringement 

In Equity. 'Suit for infringement of patents. On anal hearing. 

Gifford & Bull and Edmund Wetmore, for complainant. 
Edwin H. Brown, for défendant. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raising questions of validity and infringement of the flrst and third 
claims of complainant's patent, No. 547,178, granted October 1, 1895, 
and of the two claims of patent No. 527,535, granted October 16, 1894, 
to L. H. Nash for improvements in disk water meters. The class of 
meters to which thèse patents relate, the construction of the patent 
under which défendant herein claims to make the meters alleged 
to infringe, and the relations of the parties hereto hâve been dis- 
cussed in the suit of this défendant against this complainant heard 
at the same session of this court, 106 Fed. 519. Ail the évidence in 
said suit has been stipulated into this suit, and many of the ques- 
tions involved herein were therein discussed and disposed of. The 
following statement récapitulâtes some of the facts already found, 
in connection vs^ith other facts bearing directly on the issues herein: 
The parties are rival water-meter manufacturers. Each of the pat- 
entées is an inventer in the same art. Each had made valuable con- 
tributions thereto prior to the inventions involved in thèse suits. 
The Thomson patent. No. 387,831, the second claim of which was the 
basis of the other suit, was dated Augiist 14, 1888. Between said 
date and November 23, 1895, the date of the alleged infringement 
herein, the Thomson Company sold about 65,000 meters, none of which 
had ports such as are shown in said Thomson patent, and ail of which 
had ports such as were shown in the prior Thomson & Lambert pat- 
ent, although during ail this time they had been experimenting to 
flnd out "how the ports ought to be formed and proportioned to get 
the self-control of the disk by the current without any rigid control." 
Prior to this later date, namely, on October 1, 1895, the main Nash 
patent in suit, No. 547,178, hereinafter to be called "Nash No. 1," was 
issued to this complainant. That is, nearly two months after the is- 
suance of this Nash No. 1 patent, and over a year after the Nash Com- 
pany had put on the market a meter built according to its patent, 
and having its piston held to its seat without mechanical control 
(being the meter alleged to infringe in the Thomson suit), the Thom- 
son Company flrst made and sold a meter diiïering from the old Thom- 
son & Lambert, and so closely resembling the construction of Nash 
No. 1 that, barring a contention of accidentai sale, infringement is 
practically admitted. In view of the foregoing and other facts, it 
was held in said other suit that the second claim of the Thomson 
patent did not cover an operative construction for holding a piston 
on its seat by water pressure alone. On the argument in this case 
it was agreed as follows: 

"That after the Issuance of the Nash patent, and after complainant's 
meters were put on the market, the changes made by défendant consisted 
in the eonstruction of ports as in defeudant's wide-flange meter No. 3 and 
Thobasou meter No. 4. Xhe changes consisted In opening or enlarging the 
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port in the piston, and diminishing the outlet port, as Indlcated, substantially, 
by line 30, figures 4 and 5, of the Nash patent" 

It will be necessary to refer to said patent and exhibits to show the 
nature of thèse changes. 

Complainant claims that Nash made the brilliant discovery of the 
principle, and the invention of the means for aecomplishing this ob- 
ject, and disclosed it in patent No. 1, and that défendant infringes 
the first and third claims, which are as f oUows : 

"(1) In a water meter, a nutatlng piston combined with a measuring cham- 
ber and with ports so eonstructed and proportioned relatively to each other 
as to constantly maintain a superior résultant pressure opposite the Unes of 
contact bet-ween the piston and its cônes. (3) In a water meter, a nutating 
piston provided with a port or ports communieating between the chamber on 
opposite sides of the piston, combined with ports in the case; said ports being 
so coDStructed and proportioned relatively to each other as to constantly 
maintain a superior résultant pressure opposite the Unes of contact between 
the piston and its cône." 

Perhaps the problem which complainant herein claims was pre- 
sented to Nash prier to 1895 cannot be more forcibly stated than in 
the language of Mr. Benjamin, the expert for complainant in the 
Thomson Case, where he was stating the problem which was pre- 
sented to Thomson prior to 1888. He says : 

"The question, therefore, before the inventor Is, how can a nutating meter be 
eonstructed so that the disk by reason of that construction shall remain bal- 
anced in the chamber while constantly maintaining contact with the chamber 
cônes, under ail conditions of water supply np to the maximum which the 
meter will permit to pass, thereby preventing lealiage and thereby causing the 
meter to perform its maximum duty? The patentée of the patent in suit 
has discovered the answer; and, so far as I Iinow, for the first time in the art 
he shows that the desired resuit can be secured by a certain shaping and rela- 
tive proportioning of the inlet and outlet ports of the meter chamber, so that 
the apparatus is rendered independent of the force of the water flow, and re- 
quires no adjustment and no variation In point of construction with relation 
thereto, even up to the condition when the maximum possible eurrent enters 
the inlet port, or, in other words, the meter is rendered always self-balancing 
by reason of its permanent construction." 

Thomson did not solve this problem. Neither he nor any one else 
even tested his patented construction to see whether it would hâve 
this effect until after the issue of the patent in suit. Did Nash solve 
this problem? In his patent he says: 

"One of the principal features of my présent invention consists in propor- 
tioning either the inlet or outlet, but preferably both the Inlet and outlet, ports 
with relation to the enlarglng and contracting measuring chambers with which 
they communicate, so that the unequal pressures on the opposite surfaces of 
the piston will automatically develop a force always tending to hold it in joint- 
forming contact with its case. This may be accomplished in various ways in a 
structure like that which Is illustrated hère. I hâve shown one way which is 
efficient, and in connection therewith hâve shown the ports as I at présent 
prefer to niake them. 

"Flgs. 4 and -5 are représentations of a measuring chamber with a nutating 
piston in two différent positions, and with inlet and outlet ports in the side 
walls of maximum capacity. We will assume that the chambers on the right- 
hand side of the abutment, 21, are the enlarging and receiving chambers, and 
that those on the left-hand side are the discharging and contracting chambers. 
23 and 24 thiis show two enlarging chambers, and 25 and 26 two contracting 
chambers. The edge of the piston séparâtes not only the enlarging chambers. 
but also delines the limits of the ports leading to each. The ports and the 
measuring chambers are constantly changing in size as the piston moves. It 
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wUl be plaln that, if at any position of the piston we subtract the diCferences 
of pressure in the two Inlet chambers from the différences of pressure in 
the two outlet chambers, we will détermine the résultant force, its amount, 
and whether it presses the piston against the cônes on the line of contact sep- 
arating the chambers, or lifts It away from contact. Assuming that the piston 
be in the position shown in Fig. 4, and that the piston is moving in the direc- 
tion indicated by the arrows, both inlet chambers 23 and 24 are enlarging at a 
given rate. In the instantaneous position in which it Is shown In this figure 
both chambers hâve substantially the same rate of increase; but as it moves 
from this position the rates of increase difïer, the chamber 23 progressively 
enlarging more and more rapidly than the chamber 24. Now, cousidering only 
the enlarging or inlet ports, if the ports through which thèse chambers are 
receiving water are in every iwsitlon of the piston of size exactly proportionate 
to the rate at which the chambers to which they respectively communlcate 
are enlarging, precisely the same pressure would always be présent on both 
sides of the piston; but if the port supplylng water to one of thèse chambers 
be, in proportion to the rate of enlargement of its chamber, smaller than the 
port supplying water to the other chamber, then there will be excessive pres- 
sure on that side of the piston which bas the relatively larger port open 
to it. However, this relation between the sizes of the inlet ports itself does 
not necessarily détermine in what direction the jjiston will be forced, because 
the résultant and effective force is due not only to the différence between the 
pressures in the Inlet chambers, but involves the considération of thèse 
pressures in connection with the différence of pressures in the outlet chamber. 
Nevertheless, by ascertaining the rate of enlargement of thèse inlet chambers 
at every point during the révolution of the piston, and by proportioning the 
inlet ports so that one shall hâve proportionately larger capacity than the 
other, a force can be hère generated constantly operating to press the piston 
against the cônes to maintain the lines of contact; and if this force be not 
opposed by a force generated in the inlet chambers, or if the force generated 
there be not great enough to overcome this force generated in the inlet cham- 
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bers, the piston will be beld In contact with the cônes. • • • Nevertheless 
the form and relation of thèse inlet ports may be so modifled that without 
changing the outlet ports the desired effect may be obtained in ail positions 
of the piston. One method of attaining this resuit is shown in Fig. 5, in which 
the dotted Unes, 28, 28, indicate the contraction of the Inlet port near the 
diaphragm, an equal amount being taken off both ports. As thèse ports 
are already of uneqnal area, the port of smaller area Is thereby made relatively 
smaller to the rate of enlargement of the chamber to whlch it leads." 

The theory of this opération is explained by the following sketch 
and illustrations produced by counsel for complainant, and repro- 
duced herein: 
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Summary of Instructions of Nash Patent. 

How to obtain holding-down effect in every instantaneous position 

of the piston : 

To obtain holding-down effect, the sum of the pressures In the two chambers 
opposite the lines of contact must be greater than the sum of the pressures 
in the two chambers on the same sldes as the Unes of contact; 1. e. sum of A 
and D greater than B and G. 



Let A hâve i units of pressure. 
B " 2 " " " 
C " 3 " " " 
D " 3 " « " 

Pressures A + D > B + C. 
4 + 3 > 2 + 3 = 

2 units holding-down pressure. 



Let A bave 3 units of pressure. 
B " 3 " " " 

Q a ^ << t< « 

t) « 2 " " 

Pressures B + C > A + D. 

3 + 4 >3 +2 = 
2 units holdiag-down pressure. 



Certain experiments with an ordinary syringe on the hearing illus- 
trate the following propositions: 

Proposition 1. Increasing size of port to enlarging chamber increases pres- 
sure. 

Proposition 2. Diminisbing size of port to enlarging chamber decreases pres- 
sure. 

Proposition 3. Diminishing size of port to contracting chamber increases 
pressure. 

Proposition 4. Increasing size of port to contracting chamber decreases 
pressure. 

There will be no résultant pressure in either direction if — 

Rate of change of A : Rate of change of B : : Area of port to A : Area of 
port to B. 

And 

Rate of change of O : Rate of change of D s : Area of port to O : Area of 
port to D. 
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But a holding-down effect may be obtained by — 

(1) Increasing area of port to A (see proposition 1); or by 

(2) Diminishing " " " " B (see proposition 2); or by 

(3) " " " « « D (see proposition 3); or by 

(4) Increasing " " " " C (see proposition 4). 

It may be assumed that thèse statements are correct, in so far as 
they set forth certain well-recognized théories in hydraulics. It does 
not appear that their gênerai correctness is disputed. And, even if 
they were not correct, it would perhaps be immaterial, provided Nash 
flrst told the world how to make the idéal meter. 

Counsel for défendant argues as f ollows : 

(1) It does not satisfactorily appear wherein this Nash meter and 
the old Nash meter of patent No. 379,805 differ, except in "a diiïer- 
ence consisting of greater area and greater circumferential extent 
in the inlet port as compared with the aggregate outlet ports." 

(2) The patentée repeatedly refers in the spécification to the ef- 
fect of his port construction, so that the force or pressure will "al- 
ways" or "constantly" or "at every point" control the opération of 
the piston, or hold it in joint-forming contact with its case. 

(3) As no new form of port is shown, Nash bas merely patented a 
principle, but has devised no new construction. But this alleged 
constant control is impossible, because there is only a fraction of the 
time when the piston and ports coact. 

(4) There is no proof that "the form and relation of thèse inlet ports 
may be so modifled that without changing the outlet ports the de- 
sired effect may be obtained in ail positions of the piston," and no 
such construction is found in complainant's meter, except in connec- 
tion with other constructions. 

(5) Pigs. 4 and 5 of the patent, especially in view of the modifica- 
tion suggested by line 30, are within the Thomson patent, because 
they show a shortened end of the outlet port, and corners or equaliz- 
ing ports are as necessary as in Thomson. 

(6) As to conflicting théories of "what happens in thèse meters, 
nothing more is known except that there is some sort of a disturb- 
ing effect by the water on the piston where the ports are of equal 
size." One says it is impact. The other says it is proportion of 
hydrostatic pressure. 

The answers of complainant to thèse contentions are: 
As to 2: That, while neither spécifications nor claims of the pat- 
ent say anything about constant control of ports, the ports may be 
so constructed that there shall be constant coaction between them 
and the piston. 

As to 4: That there is no proof to contradict the quoted state- 
ment "that the form and relation of thèse inlet ports may be so modi- 
fled • * • that the desired effect may be obtained," etc. Com- 
plainant is correct on this point. It contends that the holding-down 
effect is not due to the relation between the areas of the ports. It 
supported this contention by various illùstrative models and tests. 
On cross-examination défendant did not attempt to show wherein 
certain of thèse tests claimed to support the above statement of the 
patent and the contentions founded thereon were incorrect. 
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As to 5: Figs. 4 and 5 are net within the Thomsoa patent. If 
the décision in the other case is right, complainant is correct ou this 
point. 

As to 1, 3, 6: It may be that defendant's first contention is true. 
But it does not appear that complainant has appropriated Thomson's 
invention, as it has been deflned in the Thomson suit, or that in 
using its ports it has appropriated any feature of Thomson's inven- 
tion which is shown to be useful or practicable. It is not satisfac- 
torily shown whether this patent does or does not state a theory 
correct enough as a matter of hydraulics, but incorrect as a disclo- 
sure of the elHcient cause of its successful practical opération in keep- 
ing the piston on its seat. 

With this piston nutating 20 times in a second; with experts and 
counsel hopelessly at variance as to the principles of the opération 
of the water; with such a close resemblance between the construc- 
tion of the unsuccessful and successful devices that the différences 
can only be kept in mind by having the two devices before one's eyes, 
marked with différent colored tags; with the admitted fact that de- 
fendant's noninfringing meter will keep its seat provided it is per- 
mitted to leak, — it cannot be found that the complainant herein has 
proved that the piston of his meter keeps its seat because of the 
theory stated in his patent. We hâve hère the case of two rival in- 
ventors presented with the problems stated at the commencement of 
this discussion. They attacked thèse problems on différent théories 
and provided différent constructions for the purpose of remedying the 
prier defects. Thomson's theory was that the piston was forced from 
its seat by the impact of the water; that this could be "decreased" 
beyond anything previously known by "the greatest possible area for 
the inlet." His idea of shifted diaphragm involved a novel conception. 
If it were not for the necessary corners or impracticable leakage, it 
seems as though it might hâve solved the problem. That it did not 
solve it has been already decided in the former case. Nash's stated 
theory is that proportioning of pressures will keep the piston on its 
seat; that this may be secured by having the port so constructed 
that it shall "constantly maintain a superior résultant pressure op- 
posite the Unes of contact between the piston and its cône"; that 
this does not resuit "from the absolute position, size, or function of 
either of thèse ports, but that it is dépendent upon the relative shape, 
size, and function of ail the ports taken together"; that it does not 
dépend upon any particular shape or location of any particular port, 
or from any definite relation of size between the ports as constructed 
in the case, but that the various parts of the ports as they are suc- 
cessively brought into action by the motions of the piston should 
hâve a definite relation to the varying dimensions or the varying ca- 
pacities of the ehambers. The décision of this case does not flnally 
rest on Nash's theory, or on the question of its correctness, or on 
the claim that he patented a principle. It is true that the statute 
provides, "in case of a machine, he shall explain the principle thereof, 
and the best mode in which he has contemplât ed applying that prin- 
ciple," etc. But as Mr. Walker says in his work on Patents (section 
115); 



538 106 FEDERAL REPORTER. 

"The flrst provision cannot mean that the inventer must infallibly explain 
the law oî nature wliieli makes liis machine worli; for, if it means tliat, nel- 
ther Morse nor Bell eomplied with It when descrlbing the telegraph or télé- 
phone. * * • The first provision means that the essential dlstincUve 
characterlstic of the machine shall be explained." 

The inTentor is entitled to ail the bénéficiai uses of his invention 
which are sufflciently pointed eut and described. If such description 
of means be sufQcient to confer upon the public the bénéficiai resuit, 
it is immaterial whether or not the inventer understood the scientifio 
principle of its opération. The évidence herein shows that Nash in- 
troduced ipto the construction of his meter a change of form essen- 
tial to successful opération. Therefore he should not be deprived of 
the fruits of his invention merely because he may hâve mistaken the 
philosophical theory of its opération. As counsel for défendant here- 
in stated in his brief when arguing the other case as complainant: 

"Théories of the modus operandl are of no value to the users of a meter, 
especially as In the development of every art they change from time to time. 
The Important considération Is the resuit attained, and not how the r^sult 
iB attained." 

In Dixon-Woods Co. v. Pfeifer, 5 0. G. A. 148, 55 Fed. 390, the pat- 
entée "simply told him to construct a machine which carried the glass 
through the leer on a level, and saved much breakage." Judge Ship- 
man, delivering the opinion of the court of appeals, said: 

"The spécification closely and altogether too closely adhères to mère meehan- 
ical features, and créâtes doubt as to whether Tondeur thoroughly understood 
his invention. It Indieates that the patentée did not understand the philo- 
sophical principles which eaused the mechanism to produce an improved an- 
nealing. ♦ * ♦ He meant to instruct the publie that glass was to be car- 
ried through the tunnel on a level, though he mlght not hâve known why it 
was so eonveye'd. • * » The patentée told the trade of which he was a 
member by what mechanical means breakage of glass in the process of an- 
neallng could be saved; In other words, how to anneal glass better and more 
economicaily. His patent described clearly enough the way in which bars and 
the operatlve mechanism should be constructed and operated, and the glass 
should be conveyed through the leer. He did not know, or he did not tell, 
why the new method would produce better results. • • • He ought not 
to lose the statutory beneflts which would certainly belong to him If he had 
seen and described the philosophy of his machine accurately." 

In the case at bar it is conceded that the patentée described a suc- 
cessfully working meter, in which the piston was kept on its seat by 
means of water pressure, without the use of a restraining device. It 
is therefore immaterial whether his attempted description of the prin- 
ciples by which said results were attained was or was not coiTect. 
Goralline Co. y. Dorr (G. G.) 46 Fed. 773; Dixon-Woods Go. v. Pfeifer, 
supra; Knickerbocker Co. v. Rogers (O. G.) 61 Fed. 299; Walk. Pat. 
§ 175. It is conceivable that when Nash flrst constructed a working 
meter he may not hâve understood why it kept its seat; that he may 
hâve hesitated between the théories of impact and proportion; that 
he may hâve felt a doubt as to his right to assume that this resuit 
was due to the relation of outlet to inlet port, or may hâve thought 
that both théories were in some sensé involved in the opération of hia 
meter. He may hâve hesitated to adopt the theory now advanced 
by complainant in the fear that Thomson might be extended to cover 
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such construction. In the case at bar, upon the ^^16 évidence, it is 
clear, as stated by counsel for complainant — 

"That Nash first made ports holding the piston down; and It Is certain 
that ports made on the Unes he prescribed do hold the piston down, and that 
every meter in which the piston Is held down (including the Thomson infrin- 
ging meter) has ports made substantially as Nash directs." 

Counsel for défendant says: 

"There Is not a single meter that has ever been eommerclally made, nor any 
meter completely illustrated in any patent hefore your honoT, of which It is 
sald that the piston will be held to its seat by port construction, except where 
the port construction involves such a feature of greater area and greater 
circumferentlal extent than the inlet port." 

Even if tbis statement be accepted as true, and even if it be also 
admitted that Thomson's second claim might bave been construed 
to cover sucb a construction witbout shifting the diapbragm, if he had 
been successful in making a practical meter, yet inasmuch as Nash, 
and not Thomson, first produced a meter which kept its seat by water 
pressure only, Nash should be held to be the real inventer. 

There is much force in the argument of counsel for défendant that 
this first claim is for any means which will produce the desired resuit. 
It is, of course, évident that, in order to prevent by water pressure a 
nutating piston f rom breaking contact, there must be constantly main- 
tained "a superior résultant pressure opposite the lines of contact be- 
tween the piston and its cônes." The claim may therefore be said to 
broadly cover any construction of ports which will accomplish the ob- 
ject sought. The défendant may be correct in saying that, aside from 
the drawings, no instructions are given to aid a skilled mechanic in 
the construction of the ports. After a careful and thorough considéra- 
tion of the arguments, briefs, and évidence, it remains very doubtf ul 
whether some of the contentions of the défendant are not correct, and 
whether the patent ought to be sustained, and the conclusions above 
stated bave been reached with much hésitation. Inasmuch, however, 
as the complainant seems to hâve found one successful construction, 
and the défendant, after years of effort, has been successful only when 
it adopted substantially the same construction, and as the case ought, 
in any event, to go to the court of appeals, and the patent ofiSce has 
found that there is a patentable invention and that it is properly de- 
scribed and claimed, the décision of the patent office will be foUowed 
in so far as to hold the first claim valid when limited to substantially 
the construction shown in the drawings of the patent, which is found 
to be the only construction intelligibly pointed ont which is proved 
to accomplish the object sought, and which défendant has imitated. 

The foregoing conclusions relate to the first claim in suit. The 
second claim covers the construction of the first claim, with the added 
limitation that the nutating piston shall be "provided with a port or 
ports communicating between the chamber on opposite sides of the 
piston." Thèse ports are entirely distinct from the inlet and outlet 
ports. Their construction and method of opération are shown by the 
foUowing quotation from the patent: 

"In the meter illustrated in the accompanying dravrings I hâve formed 
ports in the piston where it is slit to straddle the abutment, which ports com- 
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municate on one side of the abutment betwe&n the Inlet chambers above and 
below the piston, and on the other slde between the outlet chambers above and 
below the piston. Water wlll flow through thèse ports whenever there is a 
différence of pressure in the chambers on opposite sides of the piston, thus 
tending to equalize the pressure In the opposing chambers." 

Thèse ports were net essential to the operativeness ol the meter, but 
they were helpM in equalizing pressure. Counsel for complaiDant in 
their brief tnily say as follows: 

"Piston ports are not new. They are shown and described In the earlier 
Nash patent, No. 379,805. They are not claimed as new in the Nash patent 
No. 1, but only In combination. In the earlier Nash patent, however, they 
were employed to neutralize pressures which foreed the piston ofC its seat, 
while In Nash patent No. 1 they are used to diminish pressures which hold it 
on its seat." 

Complainant's expert admits that Nash himself had shown in his 
earlier patent "a nutating piston with ports substantially like those 
of the patent in suit." Thèse old ports, therefore, were employed to 
perform the same function in each case. The advantages resulting 
from their use in the later patent are at best only the secondary re- 
sults attained from an analogous use. Such resuit being "the same in 
character as the original resuit, it will not be deemed a new resuit for 
this purpose." Blake v. City and County of San Francisco, 113 U. S. 
679, 5 Sup. et. 692, 28 L. Ed. 1070. "It is only the occasion which is 
new. The use itself is merely analogous." Heald t. Eice, 104 U. S. 
754, 26 L. Ed. 910. 

The two claims of patent No. 527,535, called «Nash Patent No. 2," 
are as follows: 

"(1) In a water meter, the combination, with a sultable case, of a piston 
having a motion of nutation, and a port extending to the rim of the piston, 
establishlng communication between chambers on opposite sldes of the piston. 
(2) In a water meter, the combination, with a suitabie case, of a piston having 
a motion of nutation, a port extending to the rim of the piston, establishing 
communication between chambers on opposite sides of the piston, and a bear- 
ing surface near the bail therefor." 

The construction covered by thèse claims is a very simple modifica- 
tion of the ordinary construction. The ports in the pistons of the 
prior art were generally located near the bail or bearing of the piston. 
Nash shifted them away from the bail and located them near the rim 
of the piston, By this construction he claimed to hâve secured thèse 
advantages: (1) "The minimum width of the port may be obtained 
for a given capacity," so as to reduce leakage. (2) "The life of the 
piston is increased, and the liabUity of breaking diminished," as 
"the piston is in frictional contact with the abutment only towarda 
the bail, where it is strongest and where the leverage is least." (3) 
"By cutting the piston away at this point any particles of matter 
lodging there will not interfère with the opération of the meter." It 
will be assumed that by this construction thèse advantages were se- 
cured. The expert for complainant herein bas admitted that one of 
the slits in the piston straddling the diaphragm, namely, that shown 
in the prior Davies patent, No. 384,024, of 1888, was greater than a 
passage which in the other suit he had declared was a port. Counsel 
for complainant herein contend that the slits of the prior art were not 
ports, because "in not one of the patents or publications alleged by 
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the défendant to contain ports extending to the rim of the piston is 
there shown a slot of greater width than is necessaiy to enable the 
disk to operate." This contention is not satisfactorily proved. 

The first claim in suit broadly covers any piston port of any shape 
extending to the rim of the piston, and "establishing communication 
between chambers on opposite sides of the piston." In the analogous 
Taylor & Davies British patent of 1836, the patentée says: 

"The disk or plate, E, has a part eut ont of It, formlng a slot as at b, b (see 
Plg. 7), for the purpose of allowing the piston, D, to pass tbrough it, and the 
steam to enter into and escape from both sides of the disk." 

This port, although narrower near the periphery of the piston, ex- 
tends to its rim. It is unnecessary to differentiate the two claims. 
It is also unnecessary to discuss the other patents, or the conflicting 
claims as to certain alleged anticipations. The patent, if construed 
broadly, is anticipated. 

As to the second claim: If the patent can be narrowly construed, 
the f ollowing questions arise : Did it involve invention to shift a slot 
away from the center towards the periphery merely in order to apply 
the law that "to obtain a given area in a segment of a small nick it 
is necessary to make the segment hâve a wide angle" ? The practical 
effect of -water packing and leakage had been fully discussed by Thom- 
son & Lambert. Did it involve invention to put a slot in that part of 
the rubber disk where it was less likely to break or to catch foreign 
substances? Did it involve invention to so chamfer ont the slots of the 
prior art — a confessedly common expédient — that it might at the 
same time serve to permit the disk to nutate and water to pass 
through? Thèse questions must be answered in the négative. 

A technical claim of noninfringement is stated by counsel for de- 
fendant as foUows: 

"One défense to the National Company's suit on patents Nos. 547,178 and 
527,535 is failure of the National Company to prove that any meter answering 
the terms of said patents was cver made by the Thomson Company, except for 
purposes of expérimentation, or ever soid, with the exception of one that was 
sold by mistake to the National Company." 

The direct testimony of the président of the défendant company on 
this point shows that: 

"This meter belonged to a lot of six meters which were assembled for test 
purposes. The other five were afterwards taken apart. That meter (72,,'531) 
was aecidentally delivered by myself to bearer sent to our factory by Na- 
tional Meter Oo. with the order to take a meter with him," — and that "that is 
the only meter they sold of that kind." 

On cross-examination he testifled that thèse six meters were the 
ones subjected to the tests explained in a portion of his testimony al- 
ready quoted in support of the conclusion that the Thomson Company 
at the date of the Nash patent were still experimenting in order to 
solve the problem of a practlcally successful meter. The défendant 
contends that the sale of this meter is not an infringement, because 
the sale was accidentai, it was made to the patentée of the patent in 
suit, and it was not employed for bénéficiai uses of a pecuniary char- 
acter. It is unnecessary to discuss thèse questions. Even if such 
a sale does not constitute infringement, the évidence shows a threat- 
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ened infringement by complainant's rival in business. It is not con- 
tended tliat thèse meters were made for amusement or for "gratifying 
a philosophical taste." Poppenhusen v. Falke, 4 Blatchf. 493, Fed. 
Cas. No. 11,279. The défendant confessedly "finished up six meters 
so as to iind out if the pattern was correct," which pattern was the 
subject of experiment "to hâve the disk self-controlled by the action 
of the current without any rigid control." The character of the tests, 
the making of pattems and castings therefrom embodying the infrin- 
ging port construction, the assembling of the parts, and the completion 
of six meters and placing them in stock, sulHciently show an intention 
to infringe. In such circumstances it is vi^ell settled that the court 
may protect the complainant against intended infringement by in- 
junction. Rob. Pat. § 1191; Woodv^orth v. Stone, 3 Story, 749, 752, 
Fed. Cas. No. 18,021; Fence Co. v. Land (C. C.) 49 Fed. 936, 937; 
Whittemore v. Cutter, 29 Fed. Cas. 1120, 1121; Machine Co. v. Under- 
wood (C. C.) 73 Fed. 206, 211; New York Belting & Packing Co. v. 
Gutta-Percha & Eubber Mfg. Co. (C. C.) 56 Fed. 264; Electrical Works 
V. Henzel (C. C.) 48 Fed. 375-377; Winchester Eepeating Arms Co. v. 
American Buckle & Cartridge Co. (C. C.) 54 Fed. 703, 711; Spindle 
Co. v. Turner (C. C.) 55 Fed. 979, 980; White v. Walbridge (C. C.) 
46 Fed. 526. Furthermore, this point was not pressed on the argu- 
ment. The other questions were exhaustively discussed, and ail the 
counsel united in the request that the case might be disposed of on the 
merits. A decree may be entered for complainant for an injunction 
and an accounting as to the first claim of patent No. 547,178. As to 
the third claim of saîd patent, and as to both daims of patent No. 
527,535, the bill may be dismissed; no costs to be taxed by either 
party. 



DUNWODY V. THE CAMPBELL. 

(Circuit Court of Appeals, Fiftb Circuit. January 22, 1901.) 

No. 953. 

Maritime Liens— Dbmdbeagb—Suppiciknct op Libbl. 

A libel which allèges that libelant hired a lighter to persons engaged 
in furnishing a cargo of lumber to be loaded on a vessel, and that the 
lighter was detained by the master of the vessel, not on account of the 
hirers, but for the beneflt of the vessel, for 14 days after the expiration 
of the time allowed by the custom of the port for unloading it, but which 
contaius no averment as to whose duty it was to unload It, and avers 
no contract with the vessel or her master, is insuffieient to state a cause 
of action in rem against the vessel for the demurrage.i 

Appeal from the District Court of the United States for the North- 
ern District of Plorida. 

The following libel was filed in the court below: 

"The amended libel of Bryan Dunwody, of the city of Pensacola, state of 
Plorida, filed by leave of the court first had and obtained, against the Nor- 

wegian barl£ Oampbeli, whereof Lea is now, or late was, master, her 

taclile, apparel, and furniture, and also against ail persons intervening for their 
interest therein. In a cause of contract, civil and maritime, allèges as foUows: 
(1) That libelant is engaged in the business of furnishing, by hiring, lighters 

1 Maritime liens, see notes to The George Dumois, 15 O. C. A. 679; The 
Nebraslia, 17 C. C. A. 102; The Electron, 21 C. C. A. 21. 
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for the carryîng of lumber to vessels lying at anchor, and loading such cargo, 
in the Bay of Pensacola, and for holding such cargo alongsJde of vessels so 
anchored until It can be talcen from said lighters and stored in such vessels; 
ttiat such lighters are held in position alongside of such vessels for the pur- 
poses aforesaid by means of the vessel's tacltles, and, when so secured, serve 
the vessel by facilitating their taldng on such cargo in the same way that 
wharves and docks faeilitate the loading of such cargo on vessels moored to 
them; and that such business of lightering is an established business at Pen- 
sacola, in vi'hich libelant and other owners of lighters hâve for years, by the 
hiring of such lighters to the public, facilitated the loading of lumber cargoes 
on vessels lying at anchor or moored at docks in the said Bay of Pensacola. 

(2) That on the 20th day of July, A.. D. 1899, the said bark Oampbell was 
moored at anchor in the Bay of Pensacola, taking on a cargo of lumber and 
timber; that on the morning of that day libelant's lighter, named the 'Holmes,' 
loaded with seventy-five thousand (75,000) feet of lumber, to constitute a part 
of the cargo of said bark, vcas then and there attached to the said bark by 
means of her tackle; that said lighter Holmes was hired from libelant by per- 
sons who were furnlshing the said cargo to the said bark, to carry the lumber 
to said bark; that by the custom of the business the master of the said bark 
and the hirer of the said lighter hâve the right to hold the said lighter with 
cargo on her for said vessel one day for every * » * thousand feet of 
lumber, and that, said lighter Holmes having on her 75,000 feet of lumber, the 
said master and the said hirers had the right to hold her without payment of 
any additional hire until the 27th day of July, A. D. 1899; that after the said 
27th day of July, the said master having failed to cause the said lumber on 
boafd the said lighter to be discharged from her, did himself, as master, and 
for the benefit of the said bark, continue to keep the said lighter alongside 
the said bark by means of her tackle and to use her, the said lighter, to hold 
lumber for said cargo, for fourteen (14) days, and flnally, on the 14th day, fln- 
ished the unloading of the said cargo of the said lighter upon and into the said 
bark, where the same was stowed and became the cargo of the said bark, to 
be earried from, and whieh was thereafter in faet carried from, the port of 
Pensacola aforesaid; and that the said détention and use of said lighter was 
not by or on account of the said hirers, but solely by the said master, who, 
for the benefit of bis vessel, and In his character as master, held and used the 
said lighter as aforesaid during the whole of the said fourteen days. (3) That 
the reasonable and customary charge for the use of such lighter as the Holmes 
in the manner and under the circumstances aforesaid is ten ($10) dollars per 
day, amounting in this case to the aggregate sum of one hundred and forty 
($140) dollars, which sum libelant has demanded, but which the master of 
the said bark refuses to pay, and the master and owners of the said bark hâve 
never paid to libelant the said sum of money, or any part thereof. (4) That 
the said Norwegian bark Campbell was at the institution of this suit in the 
Northern district of Florida, where process herein has been served upon her. 
(5) That ail and singular the premises are true, and within the admiralty and 
maritime jurisdietion of the United States and of this honorable court. Where- 
fore this libelant prays that process in due form of law, according to the 
course of this honorable court in cases of admiralty and maritime jurisdietion, 
may issue against the said bark Campbell, her tackle, apparel, and furniture, 
and that ail persons claiming any right, title, or interest therein may be cited 
to appear and answer on oath, ail and singular, the matters aforesaid, and 
that the said bark may be condemned and sold to pay the demand and claim 
aforesaid, and that libelant may bave such other and further relief as in law 
and justice he may be entitled to demand." 

The claimant of the bark Oampbell flled exceptions thereto as fol- 
lows: 

"(1) Because the allégations thereof do not disclose any maritime lien upon 
the said vessel whereon a libel In rem can be f ounded. (2) Because the alléga- 
tions thereof do not constitute an action in rem against the bark Campbell. 

(3) Because the allégations thereof do not constitute an action against the 
vessel. (4) Because it is herein shown that the duty of delivering the cargo 
to the said bark did not devolve upon the owners or master of said bark, but 
upon the persons furnlshing the cargo, and it is not alleged that the parties 
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fumishing the cargo were authorized by the master or owners o( the said 
bark to furnish tlie cargo at the time It is alleged the said llghter Holmes was 
made fast to the said bark. (5) Because the facts whlch set up any claim for 
détention of the lighter of libelant should be against the hlrer of the said lighter 
or cargo thereon, and not against the said baric. (6) Because it is not shown 
in said libel that there was any contractual relation between the libelant and 
the owners or officers of the bark Campbell. (7) Because it is not alleged 
that the alleged custom as to the right to hold lighters In the port of Pensa- 
cola is reasonable. (8) Because by the allégations thereof it appears that the 
said so-called custom Is imreasonable. (9) Because it is sought by the libel 
herein to croate a contraet by custom or usage. (10) Because it is not alleged 
in the said libel that the custom set up was certain and uniform. (11) Because 
it Is not set forth in the said libel that the so-called custom or usage was 
général in the port of Pensacola. (12) Because it is not alleged in the said 
libel that the owners of the said bark, or the officers thereof, had any knowl- 
edge of the alleged custom of the port of Pensacola," 

The exceptions were sustained, the libel dismissed, and the libelant 
appealed. 

John C. Avery, for appellant. 

B. C. Tunison and S. M. Loftin, for appellee. 

Before FARDEE, McCORMICK, and SÏÏELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts). The first three 
exceptions to the libel are well taken. The libel allèges that the 
lighter was hired from the libelant, by persons who were fumishing 
cargo to the said bark, to carry the lumber to the said bark. Prom 
this it is apparent that the contraet was not with the owners of 
the ship, nor with the master for the use of the ship. What the re- 
lations were between the persons who were fumishing cargo to the 
said bark and the ship is not averred. When and where the duty 
of the fumishers of cargo ended, and the obligation of the ship com- 
menced, does not appear. Whose duty it was to unload the lighter 
and stow the cargo is not averred. It is a matter of common knowl- 
edge, and the records of this court abundantly show, so that we are 
authorized to take cognizance thereof, that nearly ail, if not ail, 
ships that load timber in the port of Pensacola are under charter 
containing provisions generally to the effect that the charterers are 
to furnish the cargo, sélect the stevedore, and pay, in the flrst in- 
stance, at least, ail the expenses of loading and stowing, but always 
regulating the respective duties and obligations of the charterers 
and the ship. Ail thèse important facts are omitted in the libel, 
notwithstanding the rule that the libel should contain every fact 
necessary to give the court jurisdiction and entitle the libelant to 
the relief he asks (see Ben. Adm. 235, and cases cited); and we can 
give no eiïect to the gênerai statement that "the said détention and 
use of said lighter was not by or on account of the said hirers, but 
solely by the said master, who, for the beneflt of his vessel, and in 
his character as master, held and used the said lighter as aforesaid 
during the whole of the said fourteen days." Besides this, we are 
clear that enough is avepred in the libel to show that the ship is not 
liable under express contraet, and that this gênerai allégation, if 
given effect, is wholly insufiicient to make the ship liable ex de- 
licto, or under any contraet that can fairly be implied. The decree 
of the district court is afflrmed. 
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OITY OF TEERB HAUTE v. EVANSVILLB & T. H. H. 00. et aL 

(Circuit Court, D. Indiana. February 13, 1901.) 
No. 9,^8. 

L Removal op Cause to Fédérai, Court — Subjbct-Matteb. 

2 Burns' Rev. St 1894, § 3629 et aeCf., prescribes the Tarions steps for 
approprlatlng real estate for opening a Street, commenelng wlth a référ- 
ence by the common councll to the clty commissloners of the question of 
e^pedîeney of the appropriation, and maklng their détermination of that 
question, when approved by the common councll, conclusiVe, and providing 
that approval by the common councll of the report of the commissloners as 
to beneflts' and damages shall be a final Judgment with respect thereto, 
from which appeal may be taken to the circuit or superior court of the 
county, on whiçh appeal may be considered only the questions of the regu- 
larity of the proceedings and the amount of beneflts or damages, but, as 
to thèse, "issues of law and of fact may be formed, tried, and determined 
as in other actions at law." Eeld, that such appeal Is not a mère proceed- 
Ing for condefflnatlon, but présents, so far as the subjeet-matter is con- 
cerned, an action at law, properly cognlzable in a fédéral court, and there- 
fore removable there If the other jurisdictlonal requlsltes exist. 

2. Samk— Ortoin of Cause. 

That the state law requires the questions of law and fact involved in a 
case to be brought into a court of the state by appeal, instead of by sum- 
mons or other process, does not affect the question of right to hâve the 
case removed to a fédéral court. 

8. SaMK — DiVERSTTY OF ClTIZn.KSHIP^PRB.TUDICB. 

TJnder Judlclary Act 1887-88, i 2, a cause may be removed from a state 
to a fédéral court for préjudice or local Influence only where there Is a 
dlversity of citizenship between the parties, the rlght of removal belng 
limited to suits of which the fédéral court is given original jurisdiction by 
the preceding section, and such dlversity of citizenship being there requlred 
for such original jurlsdlctlon.i 

At Law. 

Smith & Korbly, Peter M. Foley, and McNutt & McNutt, for plain- 
tifl. 

Iglehart & Taylor, Davis, Keynolds & Davis, and Lamb & Beasiey, 
for défendants. 

BAKEE, District Judge. This was a proceeding begun by the city 
of Terre Haute, Ind., before the city commissloners of that city, under 
a statute of this state, to appropriate a right of v^ay for a street over 
and across the tracks and yard of the Evansville & Terre Haute Eail- 
road Company located in that city. The Farmers' Loan & Trust Com- 
pany was the trustée under a trust deed covering the entire railroad 
property of the Evansville & Terre Haute Railroad Company to secure 
bonds in the amount of about |6,000,000 outstanding in the hands of 
bona flde holders. iSuch proceedings v?ere had before the city com- 
missloners and the common council as that Ohio street, in said city, 
was ordered to be extended across the tracks and yard of the railroad, 
and the sum of $20,000 was awarded by the commissloners as the 
damages which would be occasioned to the défendants by the exten- 
sion of said street across said tracks and yard. Thereafter, in pur- 

1 Removal for préjudice or local Influence, see note to P. Schwenk & Co. v. 
IStrang, S O. C. A. 95. 
106 F.— 35 
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suançe of tlie statute of the state, each of tte défendants, feeling itself 
aggriëved by tlie proceêdings had by and bef ore tbe city commission- 
ers and the common council, flied its appeal bond, and each. per- 
fected an appeal to the circuit court of Vigo county, Ind., from the 
proceêdings and award of said city commissioners, and the confirma- 
tion thereof by the common council of the city of Terre Haute. There- 
after, pursuant to the statute of this state, an afBdavit was duly flled 
on behalf of the défendants for a change of venue from the circuit 
court of Vigo county, Ind. On considération thereof the circuit court 
of Vigo county changed the venue of said cause to the circuit court of 
Parke county, Ind. While said appeal was pending in the last-named 
court, and before the trial thereof, the Farmers' Loan & Trust Com- 
pany, one of the défendants, filed its pétition in this court for the re- 
moval of said cause on the ground of préjudice and local influence 
which would prevent the défendants from receiving justice in the last- 
named court, or in any other court of the state to which said cause 
might, under the laws of the state, be removed. The pétition for re- 
moval was sustained, and the cause removed into this court. A mo- 
tion is now made by the plaintiff, the city of Terre Haute, to remand 
the cause to the Parke circuit court on the ground that the cause is 
not removable, under the judiciary act of 1887-88, from the state 
court into this court. Among other reasons assigned why the cause 
is not removable are that the plaintiiï and the défendant railroad com- 
pacy are each citizens of the state of Indiana; that the pétition for 
removal was flled by the Farmers' Loan & Trust Company alone, and 
that the railroad company did not join therein; also that the action 
or suit was not one of which the circuit courts of the United States 
are given original jurisdiction by the judiciary act of 1887-88. On 
the last point the contention is that no action or suit is removable 
from a state court into a circuit court of the United States on the 
ground of préjudice or local influence, unless the action or suit is one 
which might hâve been originally brought in a circuit court of the 
United States; and it is strenuously insisted that this appeal is a 
mère proceeding for condemnation, and is not an action at law, or a 
suit in equity, of which this court can take jurisdiction. 

The varions steps by which real estate may be appropriated for the 
opening of a public highway or street are prescribed in section 3629 
et seq., 2 Burns' Rev. St. 1894. The flrst step requires the common 
councU to refer the question of the expediency of the appropriation 
to the city commissioners, who are required to examine the matter, 
and to détermine upon the expediency of appropriating the land, and, 
if the commissioners détermine that such appropriation is expédient, 
they shall report their décision to the common council; and if the 
common council, by a two-thirds vote, approve of it, the détermination 
becomes conclusive of the propriety of appropriating the land, and 
from that détermination of the city commissioners and common coun- 
cil no appeal will lie. After the city commissioners and common 
council hâve determined to appropriate the land for a highway or 
street, it is then made the duty of the common council to refer the 
matter back to the city commissioners for the purpose of ascertaining 
who will be affectcd injuriously or beneflcially by the appropriation 
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of the land for the street or highway, and to report tke names of the 
persons se affected, with a description of each lot or parcel of land 
to be affected, and the amount of beneflts or damages to each parcel 
of land occasioned by snch appropriation. After the city commission- 
ers hâve completed their work, it is their duty to report it to the com- 
mon council; and if the common council, by a two-thirds vote, shall 
approve the report of beneflts and damages, their détermination be- 
comes a final judgment as to snch beneflts and damages. An appeal 
may be taken from such judgment and détermination vpithin 30 days 
thereafter by any person who conceives himself aggrieved to the cir- 
cuit or superior court of the county. On such appeal no question can 
be raised as to the propriety of the appropriation and condemnation of 
the land. The only questions that may be considered on appeal are 
limited to the regularity of the proceedings and the questions of bene- 
flts or damages. The statute provides as foUows: 

"Section 3643: "If any person, having an Interest in the lands affected by 
sucli proceedings, shall deem himself aggrieved thereby, he may appeal to any 
court of gênerai jurisdiction in the county, wlthin thirty days after the con- 
firmation of said report hy the council. In such case, the person asliing the 
appeal must designate the court to which he appeals, and file a bond within 
thirty days from the confirmation of said report, conditioned for the payment 
of ail damages and costs which may accrue by reason of such appeal should he 
not prosecute such appeal to effect. TJpon such appeal, the regularity of the 
proceedings of the eommissioners, and the questions as to the amount of bene- 
fits or damages assessed may be tried; but such appeal shall not prevent such 
city from proceeding with the proposed appropriation, nor from making the 
proposed change or improvement. * * * After flling the said transcript 
(and of which flling the appellant shall notify the attorney of the city, in writ- 
Ing), the appellant shall, in writing, state speclflcally the grounds of his objec- 
tion to the proceedings of the common council and eommissioners; and no 
other questions shall be tried or heard, except such as are with certainty to a 
common intent presented by the aforesaid written statement filed by such ap- 
pellant. * * • The transcript of the proceedings of the common council 
and eommissioners shall be considered as the complaint; and the written 
statement, to be filed by the appellant as aforesaid, shall be In the nature of 
an answer or demurrer. Issues of law and of fact may be formed, tried and 
determined as in other actions at law." 

This review of the statute discloses that the détermination of the 
city eommissioners and the common council conclusively settle ail 
questions touching the propriety of the appropriation of the land for 
a street or highway. ïhat question is open to no further litigation. 
It is not the subject-matter of appeal to, nor is it open to reviev? by, 
any court of gênerai jurisdiction in the state. The contention of 
counsel for the city that the appeal taken to the state court consti- 
tûtes a mère condemnation proceeding is unfounded. The right of 
eminent domain is an attribute of the sovereign power of the state, 
to be exercised by the législature of the state, or by some other 
tribunal invested with législative power over that subject. Whether 
this sovereign power shall be exercised in a particular case is purely 
a législative question. It does not fall within the domain of the ju 
dicial department of the state to détermine upon the propriety of 
exercising the right of eminent domain in any particular case. Hence 
the législature rightfully committed this question to the exclusive dé- 
termination of the city eommissioners and common council of the city 
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of Terre Haute. The only subjects committed to the détermination ot 
the court on an appeal are questions of law and fact. "Issues of law 
and of fact may be f ormed, tried, and determined as in otber actions 
at law." It is thus seen tbat tlie subject-matter brouglit into the 
state court differs in no essential particular from an ordinary action 
at law, of wbich the circuit courts of the United States are given 
original cognizance if the other jurisdictional requisites exist. It is, 
therefore, manifest that every question involved on this appeal is 
purely judicial in its character, and that the appeal présents, so far 
as subject-matter is concerned, an action at law properly cognizable 
in a circuit court of the United States. Nor does the fact that the 
law of the state requires the questions of law and fact involved in the 
case to be brought into a court of the state by appeal, instead of by 
summons or other process, affect the defendant's right of removal. 
The method of procédure by which a suit is brought or instituted in a 
court of the state is merely formai and modal, and in no wise affects 
the right of removal if in other resi)ects the défendant possesses that 
right. In re The Jarnecke Ditch (0. C.) 69 Fed. 161, 163. The sub- 
ject-matter of this action is properly cognizable in a court of the 
United States, and the fact that it is required to be brought or insti- 
tuted in a state court by appeal, instead of by summons or other pro- 
cess, is unimportant. 

But, in order to give a circuit court of the United States jurisdic- 
tion, it is not enough to show that the subject-matter is of a nature 
cognizable by it, but other facts must be shown to exist before origi- 
nal jurisdiction of an appropriate subject-matter may be entertained. 
The matter in dispute must exceed the sum or value of |2,000, ex- 
clusive of interest and costs. In tbe présent c.ise the amount or value 
is sufûcient to give this court jurisdiction. Also, in the présent case, 
diversity of citizenship must be shown to exist between the parties 
plaintiff and défendant. AU the parties plaintiff must be citizens of 
a différent state from that of which each of the défendants is a citi- 
zen, in order to give a circuit court of the United States original ju- 
risdiction. In this case the plaintiff and the défendant the Evans- 
ville & Terre Haute Railroad Company are éach citizens of the state 
of Indiana, and the Farmers' Loan & Trust Company is a citizen of 
the state of New York. Hence this court could not hâve taken origi- 
nal cognizance of the case for want of the requisite diversity of citi- 
zenship between the plaintiff and the défendants. It is co'ntended, 
however, that a court of the United States may, on removal for préj- 
udice or local iniluence, take cognizance of a suit of which, for want 
of the requisite diversity of citizenship, it could not bave taken and 
entertained original jurisdiction. It is not apparent why the circuit 
courts of the United States should be given jurisdiction on removal 
for sach cause in cases where original jurisdiction bas been denied. 
The first section of the judiciary act of 1887-88 in actions like the 
présent expressly requires that the amount in dispute shall exceed 
12,000, exclusive of interest and costs, and that there shall be a con- 
tre versy between citizens of différent states. The second section lim- 
its the right of removal on account of préjudice and local influence to 
suits of which the circuit courts are given original jurisdiction by the 
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first section. In construing the second section in a case of removal 
on the ground of préjudice and local influence, the suprême court in 
Re Pennsylvania Go., 137 U. S. 451, 11 Sup. Ot. 141, 34 L. Ed. 738, 
decided that the clause authorizing removal on the ground of préj- 
udice and local influence requires that there should exist the diversity 
of citizenship and the amount in dispute specified in the flrst section. 
The flrst two clauses of section 2 expressly limit the right of removal 
to suits of which the circuit courts of the United States are given 
original jurisdiction by section 1. The third clause of section 2 lim- 
its the right of removal for the causes mentioned therein to "suits 
mentioned in this section," which the suprême court say "evidently 
means the flrst two clauses of the section, and, of course, is limited to 
causes" of which the circuit courts of the United States are given 
jurisdiction by the preceding section. "The fourth clause [the one in 
question] describes only a spécial case comprised in the preceding 
clauses. The initial words 'and where' are équivalent to the phrase 
'and where in any such case.' In efl:ect, they are tantamount to the 
beginning words of the third clause, namely, 'and where in any suit 
mentioned in this section.' '" The foregoing case thus distinctly holds 
that a suit cannot be removed on the ground of préjudice or local 
influence unless it is one of which the courts of the United States are 
given original jurisdiction by the flrst section. 

In Tennessee v. Union & Planters' Bank, 152 U. S. 454, 461, 462, 
14 Sup. et. 654, 656, 38 L. Ed. 511, 514, it is held that the rule of 
construction theretofore applied to section 1 of the act of 1875 applies 
more comprehensively to the acts of 1887-88. The court there say: 

"In section 1, as thereby amended, the words giving original cognizance to 
the circuit courts of the United States in this class of cases are the same as In 
the act of 1875, except that the jurisdictional amount is fixed at two thousand 
dollars; and it is, thoi-efore, essential to their jurisdiction that the plaintlfC's 
déclaration or bill should show that he asserts a right under the constitution 
or la.ws of the TJnitoiî States. But the corresponding clause in section 2 allows 
removals from a state court to he made only by défendants, and of suits 'of 
which the circuit courts of the United States are given original jurisdiction by 
the preceding section,' thus limiting the jurisdiction of a circuit court of the 
United States on removal by the défendant, under this section, to such suits 
as might hâve been brought in that court by the plaintifC under the flrst sec- 
tion." 

In Eailroad Co. v. Davidson. 157 U. S. 201, 15 Sup. Ct. 563, 39 L. 
Ed. 672, it is held that under section 2 of the act of March 3, 1887, 
as amended by the act of August 13, 1888 (25 Stat. 433), the jurisdic- 
tion of a circuit court of the United States on removal by the défend- 
ant of an action in the state court is limited to such suits as might 
hâve been brought in that court under the flrst section. It is fur- 
ther held that the question of jurisdiction cannot be waived. The 
court say, at page 208, 157 U. S., page 565, 15 Sup. Ct., and page 
675, 39 L. Ed.: 

"We mnst hold, therefore, as has, indeed, already been ruled (Tennessee v. 
Union & Planters' Bank, 152 U. S. 454, 461, 14 Sup. Ct. 654, 38 L. Ed. 511), 
that the jurisdiction of the circuit courts on removal by the défendant under 
this section [section 2] is limited to such suits as miglit hâve been brought la 
that court by the plaintiff under the first section." 



550 106 FEDERAL REPORTEE. 

While the subject-matter of the présent appeal présents a cause of 
action which might hâve been originally brought in a circuit court 
of the United States, still it ia shown on the face of the record that 
it is not a suit in which the plaintifE and each of the défendants are 
citizens of différent states. It is a suit of which, for want of the req- 
uisite diversity of citizenship, this court could not hâve taken original 
cognizance, and therefore it cannot acquire jurisdiction of it by re- 
moval on the ground of préjudice or local influence. For thèse rea- 
sons the cause must be remanded to the circuit court of Parke county, 
Ind., and it is so ordered. 



CONTINENTAL WALL-PAPER 00. v. LEWIS VOIGHT & SONS 00. 

(Circuit Court, S. D. New York. December 26, 1900.) 

1. Removal op Causes— Pétition. 

An allégation In a pétition for removal that the petltioner Is a corpora- 
tion organized under the laws of a foreign country Is a sufflclent alléga- 
tion that it was a citizen o£ such country at the time the action was 
commenced against it. 

2. FoREi&N Corporations — Service op Sommons. 

Where a person served as an ofQcer of a corporation files affldavlts show- 
ing his résignation as such offlcer five days before he was served, it entitles 
the corporation to grant of motion to set aside the service of summons. 

Motion to set aside service of summons ou the ground that défend- 
ant is a foreign corporation, and the person served was not an oiflcer 
or director of the company. Preliminary objection that the pétition 
for removal did not contain averments as to what was the citizenship 
of défendant when action was begun, 

Edward F. Dwight, for the motion. 
Louis Marshall, opposed. 

LACOMBE, Circuit Judge. I concur with the views expressed by 
Judge Hanford in Eoberts v. Navigation Co. (G. C.) 104 Fed. 577, that 
the averments are sufScient where the party whose citizenship is 
asserted is a corporation. Upon the affidavits défendant is clearly 
entitled to a dismissal. COmplainant's counsel asserts that he doubts 
the truth of the affidavits and the accuracy of the transcript of 
minutes sworn to, which show the résignation of the person served, 
both as ofiicer and director, flve days before he was served. But such 
doubts are not sufflcient to warrant sending the matter to a master. 
The probabilities are that résignation was presented and accepted. 
Ordinary prudence, in view of the controversy with plaintifE, would 
seem to require some such action on the part of Mr. Voight before he 
ventured within this jurisdiction on other business. Motion granted. 
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DANCEL et al v. GOODYBAE SHOB MACHINERY CO. OF 
PORTLAND, MB. 

(Circuit Court, S. D. New York. December 31, 1900.) 

Removai, op Causbs — Time ov Application. 

The extension of time to answer after default, when summons had been 
served, extended the time for removai from state to fédéral court. 

J. Philip Berg, for plaintiffs. 
Edwards H. CHiilds, for défendant. 

LA(X)MBE, Circuit Judge. Motion to remand is denied. Service 
of summons without complaint did not set running the time within 
which, by the laws of the state, défendant is required "to answer or 
plead to the déclaration or complaint of the plaintiff." Wisely so, 
because until complaint is served défendant may not be able to déter- 
mine what cause of action plaintiff asserts, — information which may 
be important to the décision whether he will or will not remove. Ex- 
tension of time to answer (after default, when summons had been 
served) extended time to remove in this circuit, and rieht of removai 
was never lost. 



KIRBY et al. v. CHICAGO & N. W. R. CO. 

(Circuit Court S. D. lowa, C. D. December 31, 1900.) 

No. 3,643. 

1. Removatj op Causes— Effect of Dental of Motion. 

The flUng of a proper pétition and bond for removai by a défendant 
entitled thereto effects such removai, and deprlves the state court of fur- 
ther jurisdiction; and the fact that it makes an order denying the péti- 
tion, and proceeds to try the cause, and that défendant participâtes In 
such trial, does not affect the jurisdiction of the fédéral court, acquired by 
the timely flling of the record therein. 

2, Same— Parïy Emtitled to Remove— Défendant ik Cokdemnation Pbo- 

cekdingr. 

The provisions of the lowa constitution, as construed by the suprême 
court of the state, entitle a landowner to a trial by a jury of 12 men on 
the question of just compensation for land taken by a railroad Company 
imder the power of eminent domain. The statutes provide that on the 
application of either the landowner or the company the sherlfï" shall 
appoint six commissioners, who shall assess the landowner's damages, 
and that on the deposit of the amount so awarded the company shall hâve 
the right to take possession of the land. They further provide that 
either party may appeal from such award to the district court, where the 
question of damages shall be tried by a jury, and that in such case the 
landowner shall be plaintiff and the corporation défendant. Helâ that, 
where the landowner alone appeals from such an award, the company is 
not only nominally, but in fact, the défendant in the district court, and 
entitled to the rights of a défendant under the fédéral removai statutes, 
without regard to which party made the application on which the commis- 
ëioners were appointed; the proceeding in the district court being the 
first in which the rights of the parties can be determined by a constltu- 
tloual jury. 
8. Same- SiJiTS Removable— Condbmnation — Phoceedings. 

A statutory proceeding in a state court to détermine the damages sus- 
tained by a landowner by reason of the taking of hls land under th« 
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power of eminent domain is a suit of a civil nature at law, and removable 
under sectlpn 2 of the fédéral Judlciary act of 1887-S8, where the other 
requislte facts exlst 
4. Same— Spboiai. Procbedings. 

That a statutory proceedlng Is requlred by the state statute to be 
brouglit in a particular court, and could net hâve been orlglnally brought 
in a fédéral court, does net aflfect the rlght of the défendant to remove It 
to that court, vrhere It Is In the nature of a civil action at law, made re- 
movable by the fédéral statute. 

J. M. Parker, for the motion and plea. 
F. F, Dawley, opposed. 

McPHEESON, District Judge. This controversy grows eut of con- 
damnation proceedings, the Company seeking a strip of ground across 
lands owned by Myers and others for railroad purposes, and they 
seeking compensation therefor. The four persons by name of Myers 
seem to be tenants in common, and the owners of the land. Kirby is 
exécuter of the estate of Mrs. Reed, deceased, the former owner. 
Each of the said parties was, when the proceeding commenced, at ail 
times since bas been, and still is, a résident and citizen of a state of 
the United States other than the state of Illinois; ail but one being 
résidents and citizens of lowa, The railway company is a nonresi- 
dent of lowa, and is a résident and citizen of Illinois, and was wheu 
the action was commenced, and at ail times since has been. The 
amount or sum in controversy, exclusive of interest and costs, is in 
excess of |2,000. The initiative was by the company in March, 1900. 
The sheriff of the county summoned six cormnissioners to appraise 
the damages, by reason of the land appropriated. After due notice to 
ail parties, and the commissioners being duly qualifled, the damages 
were fixed at |2,100. From this award the landowners alone ap- 
pealed to the district court of Marshall county, in which court the ap- 
peal was duly docketed. In due time the railway company, alleging 
itself to be lie défendant, flled its pétition in due form, and a suffi- 
cient bond for a removal of the case to this court upon the grounds 
of diverse citizenship and the amount inYolved. At no time has any 
allégation of résidence, citizenship, or the amount involved been 
controverted or put in issue. In the Marshall county district court 
the landowners flled written objections to said removal, which court 
sustained the objections, and overruled the application for a removal. 
In due time the railway company flled a transcript of ail papers and 
proceedings in this court. In the meantime the district court of 
Marshall county, over the objections of the company, proceeded to and 
did try the said appeal, resulting in awarding damages in the sum 
of |3,e00. From that verdict by the district court of Marshall county 
the railway company appealed to the lowa suprême court, where the 
appeal is still pending, not as yet reached for submission or trial. In 
this court, at this time, the landowners hâve filed both a motion to 
remand to the state court and a plea in abatement for the like pur- 
pose, and this motion and plea are now for détermination on the 
foregoing statement of facts. 

There are a few propositions that admit of no argument. One is 
that a défendant, and a défendant only, can hâve a case removed, and 
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such défendant must be a nonresident One not a défendant cannot 
bring a case by removal to this court, nor can a résident défendant. 
Thèse propositions are statutory. If the company was, when it filed 
its pétition, entitled to a removal, then it is wholly immaterial what 
objections the landowners filed. Ail lawyers know this. It is also 
immaterial whether the state court made, or refused, or simply omit- 
ted to make any order with référence to the removal. This is within 
the common knowledge of ail lawyers. It is equally immaterial that 
the state court made an order denying the application for removal. 
It is of no importance that the state court retained the case, and 
tried it, with the company taking part in the controversy. It is of 
no conséquence that the company was présent in the state court, re- 
sisting the claim for damages, after its pétition for removal was de- 
nied; and it is no objection to this court taking jurisdiction that the 
company has appealed to the lowa suprême court. That by doing 
any of those things is not a waiver of its rights to try the case in this 
court has been held over and over again. Kern v, Huidekoper, 103 U. 
S. 485, 26 L. Ed. 354. It was said in that case: 

"It has been expressly held by this court that, when a case has been prop- 
erly removed from a state into a United States court, and the state court stlll 
goes on to adjudicate the case, against the résistance of the party at whose 
instance the removal was made, such action on its part Is a usurpation; and 
the fact that such a party has, after the removal, contested the suit, does 
not, after judgment against him, constitute a vs'aiver on his part of the ques- 
tion of the jurisdiction of the state court to try the case." 

In that case the court had, as in the case at bar, denied the re- 
moval of the case, beeause, if the case was removable, then ail or- 
ders, and verdicts, and judgments of the lowa courts subséquent to 
the flling of the pétition for removal are void. There was but one 
order that the state court could possibly make, and that was to make 
the order for removal ; and it is immaterial whether that order was 
made. In the language of the statutes: "It shall then be the duty 
of the state court to accept the pétition and bond, and proceed no 
further in such suit." If the case were in fact removable, it is my 
duty to retain jurisdiction. In that event ail complications arising 
in the state courts hâve been brought about by the landowners. And, 
if the case were not removable, then anything done by this court 
will be of no avail. Ail order s, both by this court and the state 
courts, can flnally be presented to the one court for review. So that 
it is the duty of this court and of the state courts to détermine the 
matters, each court for itself. 

The question of importance is, was the case one that could be re- 
moved, and shall the applications to remand be sustained? As above 
stated, a pétition for removal can be entertained only when filed by 
a nonresident, who must be a défendant. That the company was a 
nonresident is too plain for discussion, and the fact need only be 
stated. 

1. Was and is it a défendant? The détails of condemnation pro- 
ceedings are regulated by statute. But the limitations of the power 
of eminent domain are to be found in the constitution, one provision 
of which is as follows: "Private property shall not be taken for pub- 



554 106 FEDBBAL REPORTER. 

lie use witliout just compensation first being made, or secured to be 
made fo the owners thereof , as soon as the damages shall be assessed 
bj a jury." This is followed by a ruie for the damages. Another 
provision of the constitution is, "The right of trial by jury shall 
remain inviolate." The lowa suprême court has held that the apprais- 
ers, or commissioners, by whatever name, who, in the first instance, 
flx the damages, are not jurors, and that statutes which do not pro- 
vide for an appeal to a jury of 12 men are unconstitutional and void, 
because in confliict with the two constitutional provisions quoted. Of 
course, a jury can be waived, and is waived by being in default in a 
law action for damages, or in a condemnation proceeding by not tak- 
ing an appeal, or by aecepting the money awarded by the three or six 
commissioners. The lowa statutes provide that upon application of 
either the landowner or the company the sheriff shall summon sis 
commissioners to appraise the damages. As either party could set 
the wheels in motion, and as it seems to me there would be no différ- 
ence ■whether it was the landowner or the company who first ask the 
sheriff to act, I conclude that this case is in no way controUed because 
of the fact the company took the initiative for having the damages 
flxed. The parties could not agrée, and the one party or the other 
must ask the sheriff to act. The sheriff and his commissioners did 
act. Plaintiffs were allowed |2,100. The plaintifls could hâve taken 
the sum, and the controversy would hâve been at an end. This must 
be so, because the company, I assume, would hâve paid that, as it 
took no appeal. It, from necessity, for plaintiffs' use and beneflt, de- 
posited that sum with the sheriff. It also was required to pay ail 
costs. Then the company took possession, and appropriated the strip 
of land. Then we next hâve a controversy in the Marshall county 
district court. The landowners placed the case there. For what 
purpose? Claiming damages for the appropriation by the company 
of the strip of land, because this strip of land had been, or could 
hâve been, entered upon by the company, provided it deposited |2,100. 
The tribunal, or whatever it was, of the sheriff, was statutory, and 
not recognized by the constitution as one to which the parties could 
go. The state court was the first tribunal in which effect could be 
given to the provision that "the rights of trial by jury shall remain 
inviolate," and that other provision that private property may be 
taken for public use "as soon as the damages shall be assessed by a 
jury." And it was the landowners who placed the case in the Mar- 
shall county district court, and this without the consent of the com- 
pany, which was driven there because of the constitutional rights 
of the landowners. So we hâve a controversy in the Marshall county 
district court. It is taken there by the landowners. The company is 
there as any défendant is in court. It is taken there, and the com- 
pany is not asking relief in that court. It already has what it wants, 
viz. the strip of land. But the landowners are there asking affirma- 
tive relief, viz. damages. I add the statement — ^to me of little im- 
portance, and certainly not controlling — that the lowa statute, in 
providing for the appeal, recites, "The landowner shall be plaintifl 
and the corporation défendant." I cite this to show that the company 
is at least called a défendant. But I think it is an actual défendant, 
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in view of the situation of the parties before thé state district court. 
2. Is this a case that is removable? The act of congress of 1887-88, 
in section 1, provides tliat this court shall bave "original cognizance, 
concurrent with tbe courts of the several states of ail suits of a civil 
nature, at common law or in equity * * * or in which there 
shall be a controversy between citizens of différent states, in vrhich 
the matter in dispute exceeds, exclusive of interest and costs, the sum 
or value aforesaid." The value aforesaid, of course, is in excess of 
Î2,000. Section 1 of the statute is -wholly devoted to the question 
of original jurisdiction of this court. Section 2 provides that cases 
may be removed from a state court to this court, and the procédure 
theref or. Among other things, it provides : 

"That any suit of a civil nature, at law or in equity, arising under the con- 
stitution or • • • any other suit of a civil nature, at law or in equity, 
of which the circuit courts of tlie United States are given jurisdiction by the 
precedlng section [section i] » * * -which may hereaf ter be brought in any 
state court, may be removed by the défendant or défendants thereln to the 
circuit court of the United States." 

I do not recall any other provision of the statute that is pertinent 
to this case. Is it a suit of a civil nature at "common law," as ex- 
pressed in section 1, or a suit "at law," as expressed in section 2? If 
so, it is removable; otherwise not. Whether the expression "a suit 
in the nature at common law" or "a suit at law" be adopted is not 
material, because, in any event, the statute does not mean such a 
suit as existed at common law. The expression is used as distin- 
guished from a criminal action, or from an action to enforce a régu- 
lation arising under the police power of the state, or an action to 
recover a penalty. At common law there was no cause of action for 
the wrongful kilîing of a human being. But no one to-day will claim 
that such a case cannot be removed when a nonresident citizen is de- 
fendant, and the amount involved is of the requisite sum. The 
phrases "law" and "common law" under this statute are one and the 
same, and were deâned by Judge Story in Parsons v. Bedford, 3 Pet. 
433, 7 L. Ed. 732, as being used in contradistinction to "equity" and 
"admiralty," and "maritime" jurisdiction. And Judge Bradley, in 
the case of Gaines v. Puentes, 92 U. S. 23, 23 L. Ed. 524, defined the 
terms in the same way, and added : 

"That they must be eonstrued to embrace ail lltigations between party and 
party which In the English System of jurisprudence, under the light of which 
the judiclary act, as well as the constitution, were framed, were embraced iu 
ail the varions forms of procédure carried on in the ordinary courts of law 
and equity as distinguished from the ecclesiastical, admiralty, and military 
courts of the realm." 

In that case the majority opinion held that an action to annul a 
will admitted to probate, which was an évidence of title, could be 
removed. The action was brought in a state court having jurisdic- 
tion over the estâtes of deceased persons. And while the language of 
Judge Bradley was by him used in a dissenting opinion, holding the 
case to be not removable, yet he conceded that it need not be a case 
existing at common law in order to be removed. Although that case 
is one of the lea,ding cases upon the subject, it has given rise to some 
controversy. But recently the circuit court of appeals for this circuit 
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was divided in applyîng the case to the case then în hand. Circuit 
Judge Oaldwell and District Judge Rogers held tliat tlie action be- 
fore tliem was a proceeding to probate a will, and was net a contro- 
versy in tlie nature of a civil action. Wahl v. Franz, 40 G. G. A. 638, 
100 Fed. 680, 49 L. R. A. 62. I do not regard that case as an autlior- 
ity either for or against tlie question now before me. It sometimes is 
difficult to détermine whether a particular proceeding is exclusively 
in probate, or whether it is in the nature of a civil action. When 
that is determined, the question itself is determined whether the case 
is removable. Neither by an original action nor by an attempted 
removal frona a state court can this court acquire jurisdiction so as 
to probate a will, or appoint an administrator, or in determining the 
validity of a will preliminary to the appointment of an executor or 
administrator. That is clear. And it is equally clear that this court 
will take jurisdiction to contest the validity of a will already admit- 
ted to probate if a controversy of the requisite amount and the par- 
ties citizens of différent states, etc. And so it is in a case to enforce 
payment of a debt of deceased. That is a controversy between the 
creditor and the executor, which is in the nature of a civil action. 
Much was said in oral argument — and correctly stated — that the act 
of congress now in force (Act 1887-88) very materially limits the 
jurisdiction of this court both as to original jurisdiction and specially 
as to removals. And it does. Under former statutes the necessary 
amount in controversy was small, and the plaintiiï could abandon the 
state court by him selected, and carry ail into this court. Congress 
changed ail that by providing that the sum should be revised from 
1500 to $2,000, and, if a plaintiff elected to go to a state court for 
any purpose, he should stay in a state court to the end. Under for- 
mer statutes there were many cases in which original jurisdiction 
could not be conferred upon this court, but, after being brought into a 
state court, could then be carried into this court by removal proceed- 
ings; and congress in part prohibited that. Did it entirely prohibit 
it? The judiciary act of 1789 used the words "a suit"; the act of 
1866, "in any suit"; the act of 1867, "a suit"; the act of 1868, "any 
suit"; the act of 1875, "any suit of a civil nature, at law or in equi- 
ty." And, as has been seen, the présent statute (1887-88) is the 
same, in eflect, as the act of 1875. I call attention to thèse varions 
statutes because the nature of the action that can be removed has not 
been changed, and in that respect congress has not limited the re- 
movals, as distinguished from former statutes ; and, if that is so, the 
cases decided under former statutes become authority for construing 
the présent statute. In Hess v. Eeynolds, 113 U. S. 73, 5 Sup. Ct. 
377, 28 h. Ed. 927, Justice Miller reviewed the question, both as an 
original proposition and from the authorities, of whether a proceed- 
ing to establish a claim against a decedent's estate was removable. 
The court held (1884) the case was removable. Justice Gray alone dis- 
senting. Justice Miller reviewed the entire matter. He conceded 
that to the state laws must we look as to ail matters of inheritance, 
descent, wills and the probating thereof, the payment of the debts of 
deceased, and so on. There was no provision then or now for âling 
a claim elsewhere than with the executor, and tha't within ' a flxed 
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time. But, wlien filed, and if resisted, it became a controversy in the 
nature of a civil action. To the same effect is Clark y. Bever, 139 XJ. 
S. 96, 11 Sup. et. 468, 35 L. Ed. 88, which is an lowa case; and the 
same holdings hâve been made in proceedings of condemnation to 
take private property for a public use. Pacific K. R. Removal Cases, 
115 U. S. 2, 19, 5 Sup. et. 1113, 29 L, Ed. 319; Searl v. School District, 
124 U. S. 199, 8 Sup. Ct. 460, 31 L. Ed. 415. 

I do not care to pursue this matter further. While the matter is 
not discussed, I do not see why the circuit court of appeals for this 
circuit has not decided the question under the statute now in force. 
In Colorado E. Ry. Co. v. Union Pac. Ry. Co., 36 G. G. A. 263, 94 Fed. 
312, Judge Caldwell says: 

"The contention that a proceedlng for condemnation la not a suit is fully 
disposée! of by the décision in Eailroad Co. v. Patteison, 9S U. S. 403, 25 L. Ed. 
206, where It is held tliat it is a suit, and Is removable to the fédéral courts, 
when the necessary diverse citizenship exists, or, as in the case at bar, one 
of the parties is a fédéral corporation." 

And why not? The case is not tried by the sheriff or the six com- 
missioners. I doubt whether they could hear évidence. At ail events, 
they need not. They view the premises. The parties meet with 
them. They look at the land, and possibly measure it, and the par- 
ties présent their views. Then the damages are awarded. Then the 
case is appealed to the district court, and for the first time each party 
has a right of trial by jury. . 

3. It was strongly urged by counsel for the landowners that this 
was a kind of spécial proceeding, and one that could not bave been 
brought in this court originally, and therefore cannot be removed hère 
from the state court. It makes no différence what the case is called. 
The question is, what is the case? And this is for the fédéral courts 
to answer; and those courts hâve held — and, I believe, without ex- 
ception — ^that it is a controversy in the nature of a civil action at law. 
That the taking of private property for public use is an act of sov- 
ereignty is conceded. It is one of the powers of the state législature, 
and a power that body would hâve regardless of a constitution. The 
constitution does not confer any power in this respect. On the con- 
trary, it limits the power in three particulars : First, it must be paid 
for, or secured; second, the damages must be fixed in a trial by a 
jury; third, in estimating the damages, benefits shall not be deducted. 
With thèse limitations in view, the lowa législature has said that a 
railway company may exercise the right of eminent domain. Then it 
has undertaken to say what procédure shall be, and in what courts. 
But in adopting the procédure and in naming the courts it cannot con- 
trol a United States court, acting under an act of congress ; and in no 
law in force in lowa to-day has this been attempted. The lowa stat- 
utes provide that a railway may appropriate a right of way. It must 
first pay or secure the damages. It has paid, or should if it has not, 
the amount flxed by the commissioners. That done, it has the right 
to enter upon and occupy the strip of land. Until that sum is in- 
creased by another tribunal having jurisdiction, such occupancy is 
good. When increased, such additional money must be paid. If it is 
decreased, such decrease is withdrawn. Therefore the only contre- 
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vergy is as to damages, and, there beîng a controversy on that ques- 
tion, and such controversy being between citizens of lowa and Penn- 
sylvania on one side, as plaintiffs, and tlie company, which is a de- 
fendant, and citizen of Elinois, on the other side, and the amount in 
controversy exceeding the requisite sum, the case was removed from 
the State court to this court; and the removal was effected and veas 
complète vi^hen the pétition and bond was filed. Nothing further v^aa 
to be done, excepting to timely file in this court, and that was done. 
The motion to remand is overruled. I hâve already considered ail 
the pleas in abatement excepting those numbered 1 and 2. Those 
set forth that ail the proceedings are without authority, for that the 
company has one right of way across the lands, which it has occupied 
for more than 30 years, and that no authority to take the strip in 
question has been given by the district court of Marshall county, lo- 
wa. Ail the pleas on file are to the jurisdiction of this court as dis- 
tinguished from the state court, where the plaintiffs lodged the case. 
They raise no issue triable now. The demurrer to ail the pleas is sus- 
tained. Whether the company had the right to appropriate the strip 
of ground by the exercise of the right of eminent domain, or whether 
that question can be revised in this case, or whether it must be by 
proceedings in equity, or whether plaintiffs can urge that question at 
ail, or whether plaintiffs hâve waived the question by appealing to the 
state district court, are ail questions I do net now pass upon. They 
are not now before the court , 



HEAP v. BORCHERS. 
(Circuit Court, B. D. Pennsylvania. February 18, 1901.) 

EQUITT PLKADING— StRIKING OUT PlBA for iNStTFFICIKNCT. 

A motion to strike a plea from the files for alleged Insufflclency denled. 

In Equity. On motion to strike plea from the files. 

Edwin H. Brown, for complainant. 
Fraley & Paul, for respondent. 

DALLAS, Circuit Judge. I am not prepared to say that the suf- 
flciency of a plea to a bill in equity may not in any case be determined 
upon a motion such as is now presented; but I hâve not been per- 
suaded that it should be done in the présent instance, and therefore 
the complainant's motion to strike plea from the files is denied, with- 
out préjudice. 



GETSBR-MARION GOLD-MIN. CO. v. STAEK. 

(Circuit Court of Appeals, Eighth Circuit. March 11, 1901.) 

No. 1,404. 

1. Corporation must Use Diligence to Hake Adthorized and Prevent 

TjNAnTHORIZED TrANSFBRS OF STOCKS. 

It is the duty of every corporation to use reasonable diligence in each 
case to ascertain whether or not a transfer of stoeli requested Is duly 
authorized by the former owner, to make transfers so authorized, and to 
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preyeixt those xinauthorlzed; and for every breach gf thla duty It la llable 
to the injured party for the damage It Inflicts. 

S. Tbustbb Prbsumçtivkly Has no Power of Sale. 

. The légal presiimptlon la that a trustée has no power to sell or transfer 
the subject of his trust. 

8. Record of Titlk m Trustée— Notice. 

A corporate record and certiflcate of ownership of stock by A. B., trustée, 
Is notice to the corporation that he holds It, wlthout the power of disposi- 
tion, for some cestul que trust. 

4. Transfer without Inquiry for Assbkt op Cbstui Que Trust Nboligence. 

It is actionable negUgence for the corporation to cancel the certiflcate 
and transfer the stock on the signature of the trustée to the assignment, 
■without any inquiry for the cestul que trust, or for hls assent to the 
transfer. 

5. Local Custom Violativb of Law Inopbrativb. 

A local custom of dealers In a place where a sale Is made, which violâtes 
a •well-establlshed prlnclple of law, and changes the nature and obliga- 
tions of the relation of two parties to each other, is inoperative uuless 
known and assented to by both. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Utah. 

Thls was a suit in equlty brought by the appellee, Charles B. Stark, against 
the appellant, the Geyser-Marlon Gold-Minlng Company, a corporation of the 
State of TJtah, to compel it to either relnstate upon Its records the registry 
of his ownership of 3,000 shares of Its stock, or to pay to hlm the value of that 
stock, whlch the appellee alleged the corporation had negligently permitted 
to be transferred upon its records to third parties. The appellant answered 
that the stock In question stood upon Its books In the name of Félix J. Stark, 
trustée; that, pursuant to a custom whlch existed In Sait Lake City, thls 
trustée sold and assigned the stock to third parties, who surrendered the cer- 
tificates to the corporation, and thereupon the appellant Issued new certlfl- 
cates of stock to thèse purchasers, and registered the ownership thereof in 
thelr names, without any notice that the complainant was interested therein. 
At the close of the hearing thèse facts were established: Charles B. Stark 
was a résident of St. Louis, Mo. Félix J. Stark, his brother, reslded in Sait 
Lake City, in the state of trtah. In 1897 and 1898 Félix J. Stark bought for 
Charles B. Stark 3,000 shares of the stock of the appellant A certiflcate 
for 1,000 of thèse shares was issued In the name of Charles B. Stark, who 
subsequently assigned it in blank, or signed a power of attorney authorizing 
Félix J. Staik to transfer It, and dellvered the certiflcate to hlm. Thereupon 
FeUx surrendered the certiflcate for thèse 1,000 shares to the corporation, 
and at his request the corporation issued a new certiflcate for thèse shares 
to Félix J. Stark, trustée, and so recorded the ownership upon its books. 
The certificates for the remaining 2,000 shares, when purehased, were assigned 
either in blank or to Félix J. Stark, and were dellvered to hlm. He surren- 
dered them to the corporation, and at hls request the corporation canceled 
them, and Issued and dellvered to Félix J. Stark, trustée, new certificates for 
thèse 2,000 shares, and recorded the ownership thereof in hls name as trustée 
upon Its books. Félix J. Stark had no beneflcial interest In any of this stock. 
The appellee, Charles B. Stark, was the équitable and beneflcial owner 
thereof, and Félix J. Stark held it as his trustée. The appellee pursued the 
course indicated by thèse facts for the purpose of enabling hlm to direct hls 
trustée to sell and transfer his stock at any tlme by wlre, without waiting to 
forward the certificates from St. Louis. The appellee never dld authorize his 
trustée, Félix, to sell or transfer the stock. But Félix J. Stark sold and 
assigned thls stock, by means of the signature, "Félix J. Stark, Trustée," to 
third parties, and appropriated the proceeds of the sale to hls own use, with- 
out the knowledge of the appellee. Thereupon the purchasers presented the 
certificates for thèse 3,000 shares of stock, with the assignments thereof, signed 
by Félix J. Stark, trustée, and surrendered them to the corporation. The 
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mining company aocepted the surrender, canceled the certlflcates, Issuéfl new 
certifleates for like amounts to thèse pùrcliasers, canceled the registry In Its 
]t)ook8 of the pwnership of this stock by Félix J. Stark, trustée, and recorded 
its owtfershlp by the purchasers. Atthe tlme of thèse transactions Félix 
J. Stark was a broker, and a member of the Stock Exchange of Sait Lake 
City, and it was a custom In tb^it city for brokers to carry in their names, 
as trustées, stock belonglng to third parties, which was extensively bought 
and sold without any actual transfer of the certifleates of stock; the brokers 
holding them In their possession and in their names' as trustées, and aecount- 
ing to the respective purchasers. It was also the custom for such brokers to 
transfer and assign the stock by signing the assignments with their names as 
trustées, without the signatures of the cestuis que trustent. The appellant 
had' no knowledge of the bénéficiai ownership of thls stock by the appellee, 
and no actual notice of his interest in it. Upon this state of facts the court 
below found that the appellee was entitled to recover from the mining Com- 
pany the damages which he had sustalned by the transfer and loss of his 
stock. It found thèse damages to be $2,851.22, and entered a decree accord- 
Ingly. The mining company bas appealed from this decree. 

J. E. Frick (H. C. Edwards, on the brief), ïor appellant. 
John W. Judd and Harrison O. Shepard (Charles B. Stark, Rich- 
ard B. Shepard and Allen T. Sanford, on the brief), for appellee. 
Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliy- 
ered the opinion of the court. 

Corporations issue certifleates of the ownership of their stock. 
They condition the rights of their stockholders to vote, to participate 
in their management, and to receive dividends upon their stock, upon 
a registry of their ownership of their shares in the corporate books 
and upon thèse certifleates. They make the certifleates and keep the 
registries, and they thereby assume an obligation to each stockhold- 
er to use reasonable diligence to certify, and to make their records 
déclare the truth. No man can be lawfully deprived of his property 
without his consent except by due process of law, and, if he once be- 
comes the owner of stock in a corporation, that association cannot 
recklessly deprive him of that ownership, and confer it upon another, 
without liability for the damage it causes. It is bound to use reason- 
able diligence in every case to ascertain whether or not a transfer of 
stock requested is duly authorized by the former owner, to make those 
transfers that are so authorized, and to prevent those that are unau- 
thorized; and for every breach of this obligation it is legally liable 
to the parties injured for the damage it thus inflicts. Telegraph Co. 
V. Davenport, 97 U. S. 369, 371, 372, 24 L. Ed. 1047; Cook, Stock, 
Stockh. & Corp. Law, § 327; St. Romes y. Cotton-Press Co., 127 U. 
S. 614, 8 Sup. et. 1335, 32 L. Ed. 289; Loring v. Salisbury Mills, 125 
Mass. 138; Same v. Frue, 104 U. S. 223, 26 L. Ed. 713; Salisbury Mills 
V. Townsend, 109 Mass. 115; Pratt v. Manufacturing Co., 123 Mass. 
110; Pennsylvania R. Co.'s Appeal, 86 Pa. 80. 

At the time of the transfer of this stock of which eomplaint is hère 
made, the appellee was its équitable owner; and Félix J. Stark, his 
brother, held the title toit in trust for his beneflt, with no authority 
to sell or to transfer it. The certifleates which represented it and 
the corporate books alike deelared, not that Félix J. Stark, but that 
Félix J. Stark, trustée, held the title to it. Félix yiolated bis trust. 
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He signed the name "Félix J. Stark, Trustée " on the assignments of 
the certiâcates without any authority from hia cestui que trust to ei- 
tlier sell or assign them, and he delivered them to the purchasers. 
For thèse acts the corporation was not liable. After their perform- 
ance the stock still stood of record in the name of Félix J. Stark, 
trustée; and the appellee, the cestui que trust, stUl had the right to 
direct the action of the trustée, to dictate his vote in the management 
of the affaira of the corporation, to receive the dividends on the stock, 
and to control its disposition. But when the corporation accepted 
unauthorized assignments of the trustée, canceled the certificates, 
issued new certificates for the same shares of stock, which declared 
the purchasers to be their owners, and recorded the ownership of 
this stock npon its corporate books in the purchasers, instead of in 
Félix J. Stark, trustée, thé appellee's stock was gone, and he was de- 
prived of ail his légal and équitable rights therein. Was the corpo- 
ration liable to him for this loss? Counsel for the appellant main- 
tain that this question should be answered in the négative (1) be- 
cause the addition of the word "trustée" to the name Félix J. Stark 
gave the corporation no notice that this stock was held in trust for 
any one, and imposed upon it no duty to inquire concerning the 
cestui que trust; (2) because the appellee is estopped by the fact that 
before the title of the stock was recorded in Félix J. Stark, trustée, 
he permitted assignments thereof to be made to Félix individually, 
and gave him possession and control of the certificates ; (3) because 
it was the custom of stockbrokers in Sait Lake City to hold the title 
to stock in their names as trustées, and to assign and transfer it 
without the consent of their cestuis que trustent, and (4) because the 
stock had been assigned to the purchasers by Félix J. Stark, trustée, 
and this assigmnent had vested in them a perfect title, so that the 
subséquent transfer thereof on the corporate books, the surrender of 
the old certificates, and the issue of new certificates to the purchasers, 
inflicted no injury upon the appellee. 

But the word "trustée" means sometMng. It is a warning and 
déclaration to every one who reads it (1) that the person so named is 
not the owner of the property to which it relates; (2) that he holds 
it for the use and bènefit of another ; and (3) that he has no right or 
power to sell or dispose of it without the assent of his cestui que 
trust. It dénies the équitable ownership and bénéficiai interest of 
the party to whom it is applied, and asserts that he holds it in a repré- 
sentative capacity. It signifies the opposite of the word "owner," 
and means that, while the party called "trustée" has the naked l^al 
title, he has no bénéficiai right, title, or interest in the property. No 
one who should read in stock certiâcates or in corporate records 
that one share was owned by Félix J. Stark, while another was own- 
ed by Félix J. Stark, trustée, would fail to understand that he held 
the former for himself , and the latter for another. Not only this, 
but thé term "trustée" is a term of administration, and not of sale. 
À trustée ordinarily holds the property intrusted to his charge to 
collect the rents, issues, dividends, or profits thereof, and to apply 
them to some specified use. Brokers, administrators, and executors 
frequently hâve the power to dispose of the property intrusted to their 
106 P.— 36 
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eîiarge- Trustées commonly hâve no sucli power. Hence the légal 
presumption is that a trustée has no power to sell or convey the 
propertyiwhich he holds in his flduciary capacity, and the fact that 
he holds it as trustée is a waming and a déclaration to ail the world 
that he is without the power of disposition, unless that power is 
specifically given by the instrument creating the trust, or by the 
assent of those whom he represents. The légal presumption is that 
t. trustée has no power of sale. Jaudon v. Bank, 13 Fed. Cas. 376, 
379 (No. 7,230); Gaston v. Bank, 29 N. J. Eq. 98, 103; Duncan v. 
Jaudon, 15 Wall. 165, 175, 21 L. Ed. 142; Gérard v. McCormick, 130 
N. Y. 261, 267, 29 N. E. 115, 14 L. R A. 234; Allen v, Bank, 120 U. 
S. 20, 32, 7 Sup. et. 460, 30 L. Ed. 573. When, therefore, the records 
of this corporation and the certificates disclosed the fact that this 
stock was held by Félix J. Stark, trustée, and thèse certificates were 
presented for surrender and caucellation, and for the transfer of thë 
stock to third parties, without the authority or assent of the cestui 
que trust, this corporation could not escape notice that Félix held 
it, not for himself, but for another, and that he had no authority to 
assign it. 

It is said, however, that the term "trustée" gave no indication of the 
name of the équitable owner, and that this fact relieved the corpora- 
tion from the discharge of its duty. This corporation was bound to 
exercise reasonable diligence to ascertain whether or not the équita- 
ble owner of this stock had authorized its transfer and to prevent 
its caucellation and its loss by him if he had given no such authority. 
The warning and déclaration which the word "trustée" bore to this 
corporation that Félix J. Stark was not the owner, that he held it for 
another, that he had no power to assign it, were certainly sufficient to 
put the Company upon inquiry for the cestui que trust, and for his as- 
sent to the surrender and destruction of the certificates. No reasona- 
ble man, in the présence of such a warning, and in the honest discharge 
of such a duty, would fail to investigate; and notice sufficient to put a 
man of reasonable prudence and intelligence upon inquiry is notice of 
ail the facts which a diligent investigation would develop, or is évi- 
dence from which knowledge of those facts may be inferred and 
found. The wining company asked no questions, made no inquiry, 
canceled and surrendered the stock of the appellee upon the unau- 
thorized assignments, and issued certificates and made a record of its 
ownership by others. This was neither the exercise of reasonable 
diligence, nor of any diligence, to ascertain the bénéficiai owner of 
this stock, and to prevent its transfer without his consent; and it 
was a clear breach of the obligation of the corporation to discharge 
this duty. The old excuse for this dereliction that the word "trustée" 
pointed to no one but the trustée himself of whom inquiry could hâve 
been made, and that such an inquiry would hâve been idle, because 
he who would violate his trust would make false answers, is again 
presented, Its futility has been often shown, and perhaps nowhere 
better than by Sir John Romilly, master of the rolls, in Jones v. Wil- 
liams, 24 Beay; 62, where he said : 

"Wlth respect to the argument that it was unnecessary to make any Inquiry, 
because it must hâve led to no results, I thinls it impossible to admit the validlty 



QEYSEE-MAEION GOLD-MIN. CO. V. STAEK. 563 

of thls excuse. I concur In the doctrine of Jones v. Smith, 1 Hare, 55, that a 
false answer or a reasonable answer given to an Inqulry made may dispense 
with tbe necessity of further Inqniry; but I tUink it Impossible beforeband 
to corne to the conclusion that a false answer would bave been glven, which 
would hâve precluded tbe necessity of further inquiry. A more dangerous doc- 
trine could not be laid down, nor one involving a more unsatisfaçtory inquiry, 
namely, a bypothetical inquiry as to what A. would hâve said if B. had said 
something other than what he did say." 

It is no excuse for the failure to make any inquiry that such an 
investigation, if made, might hâve failed to develop the tnith. Shaw 
V. Spencer, 100 Mass. 382, 390. 

The suggestion is made that the bookkeeper of the mining Com- 
pany testifled that he remembered that, at the time one lot of stock 
was transferred to Félix J. Stark as trustée, Félix told him that he 
was the owner of jt, and that it was put in his name as trustée, and 
in smaller certificates, for the convenience of selling it. But this 
évidence clearly shows that this statement was not made at the time 
when the stock was transferred f rom Stark, trustée, to the purchasers, 
and that it was not made in response to any inquiry made by the cor- 
poration for the cestui que trust. In the discharge of the duty then 
incumhent upon it The resuit is that the appellant was guilty of 
négligence in canceling the certiflcates of the appellee's stock, and 
certifyjng and recording its ownership by others, without niaking any 
inquiry to ascertain for whom the trustée held it, and whether or not 
the cestui que trust had authorized its disposition. A corporate rec- 
ord and certiflcate of ownership of stock by A. B., trustée, is notice 
to the corporation that he holds it, without the power of disposition, 
for some cestui que trust; and it is actionable négligence for the cor- 
poration to cancel the certiflcate and transfer the stock on the signa- 
ture of the trustée to the assignment, without any inquiry for the 
cestui que trust, or for his assent to the transfer. Shaw v. Spencer, 
100 Mass. 382, 389; Sturtevant v. Jaques, 14 Allen, 523; Fisher v. 
Brown, 104 Mass. 259, 261; Duncan v. Jaudon, 15 Wall. 165, 176, 21 
L. Ed. 142; Central Nat. Bank v. Oonnecticnt Mut. Life Ins. Go., 
104 U. S. 54, 26 L. Ed. 693; Welles v. Larrabee (G. G.) 36 Fed. 866, 
870, 871, 21 L. E. A. 471; Bank v. Parson, 54 Minn. 56, 63, 55 N. W. 
825; Gaston v. Bank, 29 N. J. Eq. 98, 102; Bundy v. Town of 
Monticello, 84 Ind. 119, 130; Gérard v. McCormick, 130 N. Y. 261, 
267, 29 N. E. 115, 14 L. K. A. 234; Bailey v. Finch, L. E. 7 Q. 
B. 34; Pannell v. Hurley, 2 Colly. 241; Duggan v. Agency Go., 30 
Am. & Eng. Corp. Cas. 89, 95; Sweeny v. Bank, 12 Can. Sup. Ct. 661, 
668; Bank v. Lange, 51 Md. 138, 144; Swift v. Williams, 68 Md. 
236, 256, 11 Atl. 835; Marbury v. Ehlen, 72 Md. 206, 216, 19 Atl. 
648; Lowell, Stocks, § 69; Mor. Priv. Corp. §§ 181, 184; Cook, Stock, 
Stockh. & Corp. Law, §§ 325, 327. There are three early décisions 
which repudiate this déclaration of the law. They are Brewster v. 
'Sime, 42 Cal. 139, 145 (decided in 1871); Thompson v. Toland, 48 
Cal. 99, 113 (decided in 1874) ; and Albert v. Mayor, etc., 2 Md. 159, 
171 (a décision rendered in 1852, which has been overruled by the 
suprême court of Maryland in Marbury v. Ehlen, 72 Md. 206, 216, 19 
Atl. 648). But thèse décisions hâve not been followed, and the rea- 
son of the case, the later décisions of the courts, and the déclarations 
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of tlie text-books liave united to make'the proposîtion we Hâve an- 
nouûced the established law of the land. 

It is contended, however, that the appellee is estopped from in- 
sisting upon his claim to recover m this case, because before bis 
stock was placed in the name of Félix J. Stark, trustée, the former 
certiflcates which represented it were, by assignments in blank by 
powers of attorney, and by delivery of possession, placed tmder the 
absolute control of Félix J. Stark, who might then bave sold and as- 
signed them without notice to the corporation of the trust relation. 
The answer is that he did not sell and transfer them when he appear- 
ed to be the owner and to bave the control of them. While they 
stood in his name as owner, or while the certiflcates were assigned 
in blank, and he had the power to insert the name of the assignée, 
he appeared to be the owner, and was thereby given apparent au- 
thority to sell and dispose of the stock. If he had used this appear- 
ance of power, the appellee would bave been estopped to deny that 
the power existed, because he caused that power to appear to be 
granted to his brother. He did not use it, but caused notice to be 
spread upon the records of this corporation, and to be inserted in the 
certiflcates, that he held the title to this stock, not for himself, but 
as trustée for another. When this had been done, the corporation 
had received its notice, and it was too late for it to rely upon an 
appearance that had been removed. Félix J. Stark had raised the 
red flag. He had notifled the corporation that he was not the owner, 
and had not the power to dispose of the stock without the assent of 
his cestui que trust. For this reason the appellee was not estopped 
from enforcing his rights and recoyering the value of his stock. 

Another objection to the decree for the appellee is that Félix J. 
Stark was a broker in Sait Lake Oity, and that it was an established 
custom among the brokers of that city tô carry in their names as 
trustées the stock of third parties, and to assign and transfer it with- 
out the consent of their cestuis que trustent. There is no évidence 
that this custom was kuown to the appellee, who was a résident of the 
city of St. Louis, But there is another and a conclusive reason why 
it cannot deprive the appellee of his property in this case. It changes 
the nature — the essence — of the relation of trustée and cestui que 
trust. It gives to the trustée a power which that relation and the 
obligations which condition it deny, and for that reason it cannot 
obtain to destroy or change the légal rights of the parties. A local 
custom which relates simply to the mode of the performance of a 
contract or to its interprétation, if established and known to the par- 
ties, may be enforced. But one which makes a substantial change 
in the rights and relations of the parties, and which violâtes a settled 
rule of law, binds no one who does not know and assent to it. Irwin 
V. Williar, 110 U. S. 499, 515, 516, 4 Sup. Ct. 160, 28 L. Ed. 225; 
Allen V. Bank, 120 U. S. 20, 39, 7 Sup. Ct. 460, 30 L. Ed. 573; Robin- 
son V. MoUett, L. R. 7 H. L. 802, 816, 828, 836; Barnard v. Kellogg. 
10 Wall. 383, 19 L. Ed. 987; Shaw v. Spencer, 100 Mass. 382, 393: 
Lehman v. Marshall, 47 Ala. 362; Leuckhart v. Cooper, 3 Bing. N. 
C. 99; Baxter v. Sherman, 73 Minn. 434, 441, 76 N. W. 211; Lowell, 
Stocks, § 69. 
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Pinally it is insisted tliat there can be no recovery in tliis case be- 
cause Félix J. Stark, trustée, bad assigned and delivered the certifi- 
cates of stock to the purcbasers, and they were lost to the appellee 
before the corporation took any action in the niatter. In support of 
this contention our attention is drawn to section 330 of the Revised 
Statutes of Utah of 1898, which provides that the delivery of a stock 
certiflcate, together with a written transfer of the same, signed by 
the owner, to a bona flde purchaser or pledgee for value, shall be 
deemed a sufficient transfer of the title, as against any créditer of 
the transferror, and ail other persons whatsoever. It is conceded that 
if, before the appellant acted, this stock had been so transferred, by 
the assignment and delivery of the certiflcates, that the title and 
ownership had passed beyond the reach of the appellee, there could 
bave been no recovery against the corporation because it was liable 
for no loss which its négligence did not cause. The diflQculty with 
the argument for the appellant hère is that no such transfer of title 
had been effected. The certiflcates themselves bore the déclaration 
that they were the property of Félix J. Stark, trustée. That asser- 
tion, as we hâve seen, was a warning and a statement that he was 
not the owner of them, and that he had not the power to dispose of 
them, and every purchaser who took them received them with notice 
of thèse facts. If the corporation had refused to accept the surren- 
der of the certiflcates, to issue new certiflcates in their place to the 
purchasers, and to transfer the stock upon its records, the purchasers 
could hâve enforced no transfer, and would hâve acquired no rights 
by the possession and the assignments of the certiflcates. But the 
action of the corporation in canceling those certiflcates, in issuing 
others in their place, in certifying the ownership in third parties, and 
in transferring the title upon their records, destroyed the appellee's 
évidence of title, estopped the corporation from denying, as against 
innocent purchasers, that the new certiflcates belong to others than 
the appellee, and thus devested him of his property. Neither the act 
of the trustée nor of the purchasers could hâve deprived the appellee 
of his équitable ownership in this stock without the concurrent action 
of the corporation, and it cannot escape liability for that action. The 
decree below is affirmed. 



FARMEES' LOAN & TRUST CO. v. STUTTGART & A. E. R. CO. 

(Circuit Court, E. D. Arliansas, W. D. February 13, 1901.) 

MoRTGAGK FoKBCLOSURE— Application of Fonds— Dkcebb. 

In a suit by the trustée to foreclose a mortgage on a railroad, persons 
holding daims for supplies furnlshed the railroad company within a year 
prior to the appointment of the reeelver Intervened. The court ordered 
the receiver to issue certiflcates for the claims, which should be a lien 
superior to the mortgage, and also ordered him to issue certiflcates for 
money to make repairs to enable him to operate the road, which liliewise 
should be a lien superior to the mortgage. The foreclosure decree direeted 
application of the funds — First, to payment of expenses attendant on the 
sale; "second, to the payment of the costs of this suit, and the compen- 
sation of the plaintiffi herein"; and, "third, to the payment of ail inter- 
ventions or other claims • • • allowed by this court In this cause as 
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STiperlor to the lien of • • • the mortgage." Held, that the certlfl- 
cates for debts contraeted by the recelver are Included as "costs of suit" 
1q the class to be pald secoBd In order. 

See 92 Fed. 246. 

The trustée for the mortgage bondholders of the défendant railroad com- 
pliny instltuted this action to foreclose the mortgage, default In the payment 
of the interest havlng been made. A receiver was appointed by the court; 
the decree appointing the receiver providing that ail debts due from the Com- 
pany, which, under the laws of the state of Arkansas, are entitled to prlority 
over the mortgage lien, be given priority out of the earnings of the road, or 
Its corpus if necessary. After the appointment of the receiver, and after due 
notice to ail parties in interest, the court made the foUowlng order: "Now, 
on this day the application of the receiver heretofore flled in this case to issue 
certificates for certain purposes therein mentioned came on for hearing, and 
It appearing that there are taxes due upon said railroad and unpaid; and It 
further appearing that there is due for the purchase of englne number two a 
sum amounting to about one thousand dollars, more or less, and that the 
service of said engine Is necessary to the proper opération of said railroad; 
and it further appearing that while said railroad was in the hands of a re- 
ceiver, under an appointment of this court, before the institution of this suit, 
and that during said period, debts were contraeted, for which the parties were 
to bave receiver's certificates; and it further appearing that there are due to 
other parties, for work and labor performed upon said railroad, amounts not 
yet fuUy ascertained, and to others, for machinery, materials, fixtures, and 
other things furnished towards the equipment, and to facilitate the opération, 
of said railroad, an amount of money not yet ascertained; and it further ap- 
pearing that there is no money In the hands of said receiver with which to pay 
said demands, which are now due, and that the same, under the laws of the 
State of Arkansas, are superlor and paramount to that created by the deed of 
trust mentibned and described In complainant's bill, — it is ordered, adjudged, 
and decreed that the receiver hereln be, and he Is hereby, authorized and em- 
powered to issue receiver's certificates, bearing six per cent per annum, for 
the purpose of taking up, paying off, and discharging the aforesaid demands, 
falllng wlthln the provisions of this order, and that the same be a lien superlor 
and paramount to that created by the deed of trust aforesaid. And It further 
appearing to the court that the englues and cars upon said railroad are greatly 
out of repair and wholly unfitted to successfuUy operate said railroad, and that 
said railroad Company has no shops or materiai for the repairing of the same, 
and that the receiver Is wlthout money to pay for said repairs; and it further 
appearing that there is no turntable at the southern termlnl of said railroad, 
and no means provided for turning said engine, and that the same is being 
run backward, and that said manner of runnlng Is dangerous to life and prop- 
ertj', and that the receiver is wlthout money to provide a means of turning 
said engine, — it is ordered, adjudged, and decreed that the receiver is hereby 
authorized and empowered to issue receiver's certificates, bearing interest as 
aforesaid, for the purpose of putting In a suitable 'Y,' whereon said englnes 
may be turned, and for the expenses so incurred he is hereby authorized and 
empowered to issue receiver's certificates, which shall constitute a lien superlor 
and paramount to that created by the deed of trust mentioned in said bill of 
complaint; and It Is further ordered, adjudged, and decreed that said engines 
and cars be repalred, and that for the cost of repairing the same the receiver 
Is hereby authorized and empowered to issue receiver's certificates bearing 
Interest as aforesaid for the purpose of paying for said repairs, and that the 
same shall constitute a lien paramount and superlor to that created by the 
deed of trust aforesaid." In pursuance of this order the receiver Issued 
certificates to creditors of the railroad company for the amount due them for 
materials, supplies, and other things furnished by them wlthln 12 months prior 
to the appointement of the receiver, and which, under the laws of the state 
of Arkansas, were entitled to prlority over the mortgage. Thèse certificates 
amounted to about $25,000. He also issued certificates for the money bor- 
rowed by the receiver to pay taxes due and make such repairs as were abso- 
lutely necessary to enable him to operate the road wlth safety. The for» 
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closTire decree, dlrectlng the sale of the property, contalned the followlng pro- 
visions: "It is ordered and decreed that the funds to arise from said sale 
shall be applied as foUo-ws: First, to the payment of ail proper expenses 
attendant upon said sale, Includlng the expense, outlays, and compensation 
of the master to make said sale, as such expense, outlays, and compensation 
may be hereafter fixed and aUowed; second, to the payment of the costs of 
this suit, and the compensation of the plalntiff hereln for its eervlces, charges, 
and expenses in the exécution cf its trust under said mortgage so made to it 
as aforesaid, including Its own Compensation and commission, and its disburse- 
ments for solicitors and counsel fées in the exécution of said trust, as such 
charges, expenses, and compensation may be hereafter fixed and allowed by 
this court; thlrd, to the payment of ail Interventions or other clalms hereto- 
fore or hereafter to be allowed by this court in this cause as superior to the 
lien of the bonds mentloned In the mortgage foreclosed hereby, or, if the 
fund realized be not sufficient to pay the same, then to the payment of the 
same pro rata." The road having been sold, the fund in court, after paying 
the court costs proper, Is barely sufflclent to pay the holders of the certiflcates 
Issued for debts contracted by the receiver; and the holders of the other cer- 
tiflcates claim that their certiflcates are of the same class as the others, and 
they should be permitted to share equally with them in the distribution of the 
fund. For convenience, the certiflcates issued for debts contracted by the 
receiver viriU be referred to as "Class A," whlle those issued for debts con- 
tracted by the railroad company within 12 months prlor to the appointment of 
a receiver, and which vs^ere declared to be entitled to prlority in payment over 
the mortgage debt, wlU be referred to as "Class B." 

J. M. & J. a. Tajlor, P, C. Dooley, and M. M. Cohn, for certiflcate 
holders of class B. ' 

John McClure and S. H. West, for certiflcate holders of class A. 

TRIEBEE, District Judge (after stating the facts). This case is 
but another illustration of the danger incurred by courts when under- 
taking to manage a railroad after the owners had failed to operate it 
without great loss ; and while the court, as at présent constituted, is 
in no way responsible for this state of afPairs (thèse orders having 
been made by the former judge of this court, and, it seems, by the con- 
sent of ail parties in interest), the duty of determining the rights of 
the parties devolves upon it. The power of the courts to authorize 
receivers to borrow money and to issue certiflcates therefor for the 
purpose of preserving and managing the property, and make them a 
lien thereon for its repayaient, is now well settled. Mr. Justice 
Bradley, in Wallace v. Loomis, 97 U. S. 146, 24 L. Ed. 895, says: 

"The power of a court of equlty to appoint managing receivers of such prop- 
erty as a railroad, when taken under its charge as a trust fund for the pay- 
ment of incumbrances, and to authorize such receivers to raise money neces- 
sary for the préservation and management of the property, and make the same 
chargeable as a lien thereon for its repayment, cannot at this day be seriously 
disputed. It is a part of their Jurlsdlction, always exerclsed by the court, by 
which it is its duty to protect and préserve the trust funds in its hands." 

The power, under certain circumstances, for the court to direct the 
receiver to pay pre-existing debts of certain classes out of the earn- 
ings of the receivership, or even the corpus of the property, also ex- 
iste; but, as was said by Mr. Justice Blatchford, in delivering the 
opinion of the court in Miltenberger v. Kailway Co., 106 U. S. 286, 1 
Sup. et. 140, 27 L. Ed. 117: 

"The discrétion to do so [meaning the latter] should be exerdsedt wlth very 
great caxe. The payment of such debts stands, prima facle, on a difCerent 
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bàsls from the payment ot clalms àrlslng under the recelversWp, whlle it 
may be brought wlthln the principle of the latter by spécial cireumstances." 

The order authorizing the issuance of both classes of receiver cer- 
tiflcates is silent as to which of them should hâve priority, or whether 
they should both be considered of the same class; the order only pro- 
yiding that each of them should hâve priority over the mortgage debt. 
In determining whether both classes of certiflcates should share alike, 
where the property is not suflacient in amount to pay both classes in 
full, the court cannot overlook the fact that the money for vFhich the 
certiflcates in class A were issued was loaned to the court, acting 
through its receiver, for the purpose of enabling it to operate the rail- 
way with safety, while, on the other hand, the debts represented by 
the certiflcates of class B were incurred by the railroad company it- 
self, and the crédit extended to the railroad company, influenced, no 
doubt, by the provisions of the Arkansas statutes (section 6251, Sand. 
& H. Dig.), which prior to the décision of the suprême court of the 
State in Kailway Ce. v. Spencer, 65 Ark. 183, 47 S. W. 196, were pre- 
sumed to give such debts priority over the mortgage. The certiflcates 
in class B, while issued by the receiver under order of the court, can- 
not be strictly called receiver's certiflcates. They were merely cer- 
tiflcates issued by the receiver, showing that thèse amounts were due 
from the railroad company, and had been adjudged by the court as 
being a prior lien to that of the mortgage. As the crédit for which 
the certiflcates in class A were issued was extended solely to the 
court, acting through its receiver, the holders of thèse certiflcates hâve 
a right to look to the court for repayment, if there is any fund in 
the court, realized either from the opération or a sale of the road, 
out of which they can be paid. In the language of Judge Caldwell 
In Dow V. Railroad Co. (G. C.) 20 Fed. 260: 

"No court Bhould engage In the opération of a railroad without reservlng 
to Itself the means of diseharging the obligations Incurred In the business. In 
Its efforts to coerce a corporation to pay its debts, the court should not contract 
obligations of its own, and neglect to malie provision for their payment. It 
would be a scandai to do so. Courts should pay their debts, if nobody else 
does." 20 Fed. 269. 

In Kneeland v, Luce, 141 U. S. 491, 12 Sup. Ct. 32, 35 L. Ed. 830, 
the court say: 

"Where such [receiver's certiflcates] are Issued, and the court, as In thls case, 
impresses upon them a preferential lien, good falth reqnires that its promise 
should be redeemed, unless, perhaps, It be shown that the issue of the certifl- 
cates was actually frandulent." 141 U. S. 508, 12 Sup. Ot. 38, 35 L. Ed. 836. 

Acting upon this principle, Judge Sanborn, in delivering the opinion 
of the circuit court of appeals of this circuit, said: 

"The moneys expended and the Uability Incurred by receivers or trustées 
in the authorized opération, préservation, and management of the property 
Intnisted to them constitute preferential claims upon the trust estate, which 
must be pald out of its proceeds before they can be distributed to the beneflcia- 
ries of the trust." Mercantile Trust Co. v. Farmers' Loan & Trust Co., 26 C. 
C. A. 383, 81 Fed. 254. 

Had the court, at the time the order authorizing the receiver to 
issue thèse certiflcates was made, known that there would not be 
sufacient money realized from the sale of the property to pay both 
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classes of certificates, or had the court been advised tliat the opéra- 
tion of the road by the receiver would require not only ail the earn- 
ings, but also the corpus, it is hardly reasonable to présume that 
the court would hâve pennitted the receiver to operate the road. No 
sane business man or banker would hâve loaned the receiver money 
at 6 per cent, per annmn, unless assured that such indebtedness 
would hâve priority over any other debts of the corporation contract- 
ed by it; and, as the court was the borrower, it was not unreasonable 
to présume that the court would not permit creditors of the corpora- 
tion to deprive them of their money. If thèse creditors of the cor- 
poration did not want the road, while in the hands of the receiver, 
to be operated at a loss, which could be only made up by receiver's 
certificates, which would be taxed as expenses of the receiver, they 
should hâve objected to the order authorizing the receiver to .borrow 
this money. But, having assented thereto, it is now too late to 
question the propriety of the action of the court. Gould it be success- 
fully contended that if there had been no mortgage, and thèse cred- 
itors of the corporation, who are now the holders of the certificates 
of class B, had secured the appointment of a receiver to enable them 
to enforce their liens supposed to be given to them by the statutea 
of the state of Arkansas, that they would be entitled to stand on an 
equal footing with creditors of the receiver for moneys loaned to 
enable him to operate the road? If not, why should they be entitled 
to such rights when the receiver is appointed at the request of other 
lienholders, whose liens are secondary to theirs? In Bank v. Ewing, 
43 C. C. A. 150, 103 Fed. 168, the court, in disposing of a like conten- 
tion, which arose in relation to the claim of Smith, said: 

"Operatlng expenses Incurred by recelvers during their management and 
control of the property are entitled to préférence over the claim of thls ap- 
pellant. [His claim was like that of the parties who hold certificates of class 
B in thls case.] While the demand of the appellant against the railway Com- 
pany is a meritorious one, we cannot, consistently with established prlnclples, 
adjudge it priority over claims of hlgher dignity, and displace liens to which 
It is subordinate." 43 C. C. A. 170, 103 Fed. 188. 

In the same case, in the claim of the St. Charles Car Company, 
the court also held that the claim of the car company, having been 
adjudged by the court to be an indebtedness of the receiver, was en- 
titled to priority over the debts of the corporation, which had been 
adjudged to be entitled to a préférence over the mortgage debt. 43 
C. C. A. 175, 103 Fed. 193. 

But it is urged that the final decree of foreclosure placed both 
classes of certificates on an equality, and that the decree, not having 
been appealed from, is now conclusive. The decree provides that 
the fund arising from said sale should be applied — First, to the 
payment of ail proper expenses attendant upon said sale, including the 
expenses, outlays, and compensation of the master, etc.; second, to 
the payment of the costs of this suit, and the compensation of the 
plaintiff herein for its services, charges, and expenses in the exécu- 
tion of its trust under said mortgage so made to it as aforesaid, in- 
cluding its own compensation, commissions, and its disbursements 
for solicitor's and counsel fées in the exécution of said trust, as such 



570 106 FEDERAL REPORTER. 

charges, expenses, and compensation may be hereafter flxed and al- 
lowed by this court; ttird, to the payment of ail interventions or other 
claims heretofore or hereafter to be allowed by this court in this 
case as superior to the lien of the bonds mentioned in the mortgage 
foreclosed hereby, or, if the fund realized be not sufficient to pay the 
same, then to the payment of the same pro rata. As the court con- 
strues this decree, the certiflcates of class A properly fall within the 
provisions of section 2 of the decree. While it is true that the ex- 
penses of managing and operating the road by the receiver are not 
strictly costs of suit, yet they are expenses incurred in the litigation 
and by order of the court, and may properly be included within the 
meaning of the words "costs of suit." When property is attached 
or seized by an oiBcer under process of law, the expenses of preserv- 
ing the -property pending the litigation are charged as costs of the 
suit. The expenditures made by order of the court by the receiver, 
and for which certiflcates in class A were issued, were for the préser- 
vation of the property. If the road was to be operated, — and it seems 
ail the parties in interest agreed that it should be operated, — it was 
^essential that the roadbed should be kept in such condition that it 
could be operated with safety. That this was evidently the inten- 
tion of the court is further evidenced by the fact that the third clause 
of the decree provides that "ail interventions or other claims hereto- 
fore or hereafter to be allowed by this court in this cause, as 
superior to the lien of the bonds mentioned in the mortgage." The 
holders of certiflcates in class A were not interveners, nor the holders 
of any claims against the railroad corporation which were superior 
to the mortgage lien. They were creditors of the receiver for money 
loaned to the receiver, and in reliance upon the good faith of the 
court; while, on the other hand, the holders of certiflcates of class 
B received their certiflcates solely by reason of interventions for 
claims against the railroad company created before the appointment 
of the receiver, but which, by reason of the erroneous construction of 
the statutes of the state of Arkansas and the orders of the court, 
were adjudged to be a lien on the railroad property prior to that of 
the mortgage. The court is of the opinion that the fund in court 
should be distributed as follows: First, to the payment of the court 
costs, proper, including the master's, trustee's, and attorney's fées, as 
has been agreed upon by ail parties in interest; next, to the payment 
of the receiver's certiflcates issued for money loaned and materials 
furnished to the receiver under the orders of the court, and who hold 
certiflcates in class A. If there is any balance, it is to be distributed 
pro rata among the holders of the receiver's certiflcates of class li. 
The holders of the mortgage bonds can receive nothing in any event. 
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BARRY V. SNOWDEN et ux. 

(Circuit Court, D. Indiana. February 13, 1901.) 

No, 9,703. 

1. Attorney's Fées— Stipulation in Mortgage. 

3 Bums' Rev. St. 1894, § 7532, declarlng vold any agreement to pay 
attorney's fées, depending on any condition therein set fortli, and made 
part of any bill of exchange, acceptance, draft, promissory note, or other 
written évidence of indebtedness, does not apply to a mortgage stipulating 
for attorney's fées in case of foreelosure, the bond secured thereby being 
tbe written évidence of Indebtedness. 

3. JuDiciAi, Notice— FEDERAL Cûorts. 

Fédéral courts taise judicial notice of tlie statutes of the several states 
without their being pleaded. 

S. CONTRACTS— By What Law Govbrned. 

It being provided In the by-laws of a building and loan association that 
ail contracts made by or with It shall be deemed to hâve been made at 
its home office in Illinois, stipulation in a mortgage given it by a member, 
on land in Indiana, for attorney's fées in case of foreelosure, conforming 
in its terms to the laws of Illinois, tbough not to those of Indiana, is good; 
it not being against the public policy of Indiana to conti'act in a mortgage 
for an attorney's fee for its foreelosure. 

In Equity. 

H. N. Kyon & Son and Chipman, Keltner & Hendee, for complain- 
ant. 
Kenner & Lesh, for défendants. 

BAKER, District Judge. This is a suit brouglit by the receiver 
for the foreelosure of a mortgage executed by David L. Snowden and 
his wife to the Interstate Building & Loan Association of Blooming- 
ton, 111. Snowden was a stockholder in the building association, and 
as such became a borrower of |500 from it, to secure the payment 
of which he executed a bond, and also a mortgage, upon real estate 
in Huntington county, Ind. The bond secured by the mortgage con- 
tains no stipulation for the payment of attorney's fées. The mort- 
gage contains a stipulation on that subject as follows: 

"Upon flling a bill to foreclose this mortgage, the mortgagee shall be allowed 
the sum of fifty dollars as its solicitor's fee, to be taxed as costs; and In any 
suit at law or in equity, vyhere said mortgagee shall be a party by reason of 
this mortgage, It shall be allowed a reasonable solicitor's or attorney's fee 
with its other costs, to be taxed against the mortgagors in any judgment or 
decree rendered in such suit." 

The mortgage also recites that the money secured by it is loaned 
by the association under its charter and by-laws on shares of its 
capital stock issued to David L. Snowden. The by-laws under which 
said loan was made provide as follows: Section 1, art. 7: "Ail 
money due from members to the association, or from it to the mem- 
bers, shall be payable at the home oflftce, in Bloomington, Hlinois." 
Section 11, art. 8: "Ail contracts made by or with this association 
shall be deemed to hâve been made at the home ofiSce, in Blooming- 
ton, Illinois." 

The sole question presented to the court is in regard to the validity 
of the stipulation contained in the mortgage providing for the pay- 
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ment of attorney's fées. It is insisted on the part of the défendants 
that the stipulation in regard to attorney's fées is to be construed 
according to the laws of the state of Indiana, and not according to 
the laws of the state of Illinois, and that the statute of this state reg- 
ulating attorney's fées renders void the above-quoted provision on 
that subject contained in the mortgage. The statute of this state 
touching attorney's fées is section 7532, 3 Burns' Eev. St. 1894, which 
reads : 

"Any and ail agreements to pay attorney's fées, depending upon any condi- 
tion therein set forth and made part of any bill of exchange, acceptance, draft, 
promissory note, or other wrltten évidence of Indebtedness, are hereby deelared 
illégal and vold." 

The court is of opinion that, if the mortgage is to be construed 
as an Indiana contract, the statute does not apply to it. It is an ele- 
mentary principle of law that statutes which abridge the power to 
contract, inasmuch as they are in dérogation of common right, are 
to be strictly construed, and will be given no effect beyond the fair 
nieaning of the words employed. The statute does not embrace every 
contract or agreement to pay attorney's fées. It is limited to those 
depending upon a condition set forth in the agreement evidencing the 
indebtedness, and is further limited to such agreements as "are made 
part of any bill of exchange, acceptance, draft, promissory note, or 
other written évidence of indebtedness." Plainly the mortgage, and 
the stipulation therein for the paument of a solicitor's fee upon the 
foreclosure of the mortgage, do not fall within any of the classes of 
obligations mentioned in the statute, unless embraced by the words, 
"other written évidence of indebtedness." But it is familiar law in 
the construction of statutes that where spécifie terms are used cover- 
ing spécifie objects, and other gênerai words follow, the gênerai 
words are to be construed with référence to their associâtes. The 
maxim applicable thereto is, "Noscitur a sociis." Thus construed, the 
words, "other written évidence of indebtedness," must be held to be 
évidence of indebtedness of like character with those described in the 
spécifie terms used in cataloguing the instruments in which a condi- 
tional agreement to pay an attorney's fee is deelared to be illégal 
and void. The mortgage is not the written évidence of the défendants' 
indebtedness. The bond secured by the mortgage constitutes the 
written évidence of indebtedness. The mortgage is a mère security 
for the performance of the obligation or duty assumed by the mort- 
gagor. A mortgage is always regarded as an accessory to the prin- 
cipal thing, and the stipulation contained in the mortgage to pay 
a solicitor's fee upon the foreclosure of the mortgage is not a part of 
the written évidence of the indebtedness of the défendants, but is a 
mère agreement of indemnity, a recovery upon which is dépendent 
upon the breach of the mortgagors' obligation to pay at maturity the 
indebtedness secured by the mortgage. The stipulation is not, in 
and of itself, any évidence of an existing debt, nor is it a part of the 
written évidence of indebtedness. Of itself, it is a collatéral agree- 
ment, constituting no part of the written évidence of indebtedness, 
and the right to enforce it dépends upon the institution of a suit for 
the foreclosure of the mortgage. It does not seem to the court that, 
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without a broad and latitudinary construction of the statute, which is 
not permissible, it can be held that the stipulation is within the con- 
demnation of the statute, even if It were to be treated as governed 
by the law of tbis state. 

The suggestion made by counsel for the défendants that this court 
cannot talie judicial notice of the statutes of Illinois on the subject 
of attorney's fées is unfounded. It is thorougWy well settled that 
the courts of the United States will take judicial notice of the statutes 
of the several states without their being pleaded. Owings v. Hull, 
9 Pet. 607, 623, 9 L. Ed. 246; Drawbridge Co. v. Shepherd, 20 How. 
227, 15 L. Ed. 896; Bank v. Francklyn, 120 U. S. 747, 7 Sup. Ct. 757, 
30 L. Ed. 825. 

The mortgagor Snowden was a member and stockholder in the In- 
terstate Building & Loan Association of Bloomington, 111. As such, 
he was bound by the constitution and by-laws of that association, and 
in addition he expressly acknowledged in the mortgage that the money 
loaned to him was loaned by the association under its charter and 
by-laws on shares of its capital stock issued to him. It was mutually 
agreed between the mortgagor and the association that ail contracts 
made by or with the association should be deemed to hâve been made 
at the home ofQce at Bloomington, HI. That stipulation is binding 
upon the parties. Wbere the contracting parties live in two différent 
States, it is well settled that they bave the right to contract with 
référence to the laws of either of the states in which they réside, 
and a contract made by the parties by which they mutually agrée that 
their rights shall be measured by the laws of one of the two states 
is binding and effective upon them, in the absence of an express stat- 
ute to the contrary. Of course, so far as the mère forms to be ob- 
served in the exécution of a mortgage are concerned, they must con- 
form to the law of the state wbere the real estate is situated; but, 
as to the obligations to be secured by the mortgage, they are inde- 
pendent of the statutory forms for its exécution, and are to be gov- 
erned by the gênerai principles of the law of contract. There was no 
public policy of this state that forbade Snowden to contract in the 
mortgage for the payment of a solicitor's f ee for its foreclosure. The 
payment of solicitor's fées may be lawfully contracted for in this 
state. This is not denied by counsel for the défendants, provided only 
the contract be absolute in terms. But the court perceives no reason 
why Mr. Snowden and the association might not lawfully contract 
for the payment of a solicitor's fee according to the terms of the 
statute of Illinois. The only particular in which the législative policy 
of the two states diiïers is in regard to the particular manner in which 
the covenant or agreement to pay a solicitor's fee shall be written. 
The parties to the mortgage hâve mutually agreed that the contrac- 
tual obligations of each shall be measured by the laws of the state of 
minois. Their agreement that the contract obligations of each shall 
be determined by the laws of the state of Illinois contravenea no 
public policy nor law of this state. The court is of opinion, for the 
reasons stated, that the défendants cannot escape their obligation 
to pay a reasonable attorney's fee upon the foreclosure of the mort- 
gage. 'Hie demurrer to the answer is sustained. 



574 * 106 FEDERAL REPORTER. 

MOORB V. BANK OF BRITISH COLUMBIA et aL 

(Circuit Court, N. D. California. January 2, 1901.) 
No. 12,941. 

1. ReCBIVERS — QROtTNDS FOB APPOINTMBNT. 

In a suit to recoTer possession of property, tlie appointment of a recelver 
to talie possession of sucti property pending tlie litigation is a matter rest- 
Ing in tlie judicial discrétion of tlie court, and to be determined with a 
View to the protection of the riglits of ail the parties. Such appointment 
should not be made unless It appears that the property wlU otherwise be 
in danger, and that there is a reasonable probability that the complainant 
will ultimately prevail in the suit. 
8. Same — Probability op Pi.aintifp's Recovbry. 

Complainant transf erred to défendant bank certain shares of stock In a 
corporation to carry out an agreement made by a third party to give de- 
fendant a majority of the stock for voting purposes for the term of flve 
years. Défendant gave complainant a receipt, by which it was agreed 
that at the end of flve years it should return tlie stock or an equal number 
of shares, and should pay over to her ail dividends which should hâve 
been paid thereon, and that ail assessments on the stock during the time 
should be paid by complainant, "and if not se paid, and if paid by the 
bank, then the bank to recoup itself, with interest at six per cent per 
annum, out of the subséquent dividends, holding the stock in the mean- 
time as collatéral securlty." Assessments were made on the stock, which 
were not paid by either party, and the stock was sold for their nonpay- 
ment, and purchased by the corporation. At the expiration of the âve 
years, défendant tendered to complainant an equal number of shares, on 
whicli the assessments had been paid, conditioned upon her payment to it 
of the amount of such assessments, witli interest, no dividends having 
been paid thereon. This tender complainant refused, and brought suit 
to compel the dellvery of the stock to her unconditionally. Held that, 
under the agreement embodied in the receipt, it did not sufHciently appear 
that she was entitled in equity to recover the stock, except on payment of 
the assessments, to warrant the court in appointing a receiver for the 
stock; that such agreement imposed no duty on défendant to pay the 
assessments on the stock transf erred, or to notify complainant of the 
same, and its failure to do either gave her no equities, it appearing that 
she had knowledge of the assessments, and did not pay the same on other 
stock held by her; and that the fact that the assessments on the partlcu- 
lar shares tendered had been paid by others, to whose rights défendant 
had succeeded, did not Inure to complainant's beneflt or afCect her rights. 

In Equity. On motion by plaintiff for the appointment of a receiv- 
er to take possession and charge of a certain certiflcate of stock in 
controversy in the suit. 

Bishop & Wheeler and Pringle & Pringle, for complainant. 

Smith & Pringle and Garber, Creswell & Garber, for respondents. 

MOEEOW, Circuit Judge. In September, 1894, the Moore & Smith 
Lumber Company of San Francisco and the Bank of British Columbia 
entered into an agreement which recited that the Moore & Smith 
Lumber Company was indebted to the bank in the sum of |100,000, 
secured by a mortgage on the Port Discovery mill and certain lum- 
ber lands in the state of Washington, and in the sum of |70,000, se- 
cured by pledge to the bank of three notes of the Kings River Lum- 
ber Corapany, each for the sum of |5G,250, and in the sum of $1,490, 
secured by pledge to the bank of a certiflcate of stock of the Pacific 
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Pine Lumber Company, and that the Kings River Lumber Company 
was indebted to the bank in the sum of |10,000. It was further re- 
cited that it was proposed among certain creditors of the Kings River 
Lumber Company to form a nevp corporation, to be called the "Sanger 
Lumber Company," and that such creditors of the Kings Eiver Lum- 
ber Company should assign their claims against the Kings Eiver Lum- 
ber Company to the Sanger Lumber Company in excliange for the 
stock of the Sanger Lumber Company; that if such new corporation 
was formed, and the arrangement should go into effect among the 
creditors of the Kings River Lumber Company, then the bank would 
take stock in the Sanger Lumber Company, at its par value, to an 
amount equal to the three notes of the Kings River Lumber Com- 
pany, the debt of f 10,000 due the bank by the Kings River Lumber 
Company, and the debt of |1,490 due the bank from the Moore & 
Smith Lumber Company, amounting in ail to $180,240, and that the 
bank would assign to the Sanger Lumber Company ail of said notes 
and debts in payment for the stock of the new corporation. The 
agreement further provided, among other détails, that the Moore & 
Smith Lumber Company would convey by a deed absolute, to the bank 
or its nominee, the Port Discovery mill and lands in the state of 
Washington, and that the bank would then cancel and deliver up to 
the Company the note of the company for |100,000, which the bank 
held with that property as security, and would also cancel and de- 
liver up to the company the note of the company for |70,000, which 
the bank held with the three notes for |56,250 each of the Kings River 
Lumber Company as security. It was further agreed that the bank 
would then open an account with the Moore & Smith Lumber Com- 
pany, in which the company should be debited with the said sum of 
$100,000, and ail taxes, Insurance, and expenses connected with said 
mill and timber lands, and the sum of f 81,491, being the actual cost 
to the bank of the stock of the Sanger Lumber Company, with inter- 
est on such amounts at the rate of 6 per cent, per year from July 1, 
1894, and should crédit the company with any dividends that might 
be declared on the stock of the Sanger Lumber Company, and with 
the proceeds of any sales of the stock or of the mill property or lum- 
ber lands made under the permission provided in the agreement. 
The company was also to be credited with ail sums of money paid on 
said account, with interest on ail crédits at the rate of 6 per cent, per 
year. It was further provided that, at any time within five years 
from the date of the agreement (September 18, 1894), the company 
might pay the bank the balance of the debt shown by the account, 
and on such payment the bank should cause to be conveyed to the 
company ail then remaining unsold of the mill and timber lands, and 
should transfer and deliver to the company ail the stock of the San- 
ger Lumber Company remaining unsold. At the end of five years 
from the date of tiie agreement, the balance of the debt shown by the 
account should be due and payable by the company to the bank, and 
if not paid the bank might foreclose its lien for the same against said 
mill and timber lands, and might sell any or ail of the stock of the 
Sanger Lumber Company then remaining unsold, at either public or 
private sale, with or without notice, and without any previous demand 
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or notice to the cômpany, and at any such sale might itself become a 
purchaser. It was further provided that the Moore & Smith Lumber 
Company would deliver to the bank, and cause to be transferred to it 
or to its nominees on the books of the corporation, sufficient stock of 
the Sanger Lumber Company, in addition to that which it was to take 
as security as provided in the agreement, to give the bank a majority 
of the issued stock and the control of the corporation. This latter 
stock to be delivered to the bank was not, however, to be held by the 
bank as security for the account of the Moore & Smith Lumber Com- 
pany, but only in trust for the purpose of giving the bank the power 
to vote it. Tiiis agreement between the Moore & Smith Lumber Com- 
pany and the bank contained other stipulations as to the account, but 
the foregoing are ail that it will be necessary to ref er to in determin- 
ing the matter now in controversy. 

Soon after this agreement was entered into the Sanger Lumber 
Company was formed as a corporation, with a capital stock of $600,- 
000, divided into 24,000 shares, of $25 each. It appears that the num- 
ber of shares of stock subscribed and actually issued was 23,849^ 
shares, and among the shares so subscribed and issued were 7,209^ 
shares isued on October 22, 1894, in certiflcate No. 1, in the name of 
Walter Young, trustée. The par value of thèse shares of stock 
amounted to $180,237.50, and were the shares which the Bank of 
British Columbia was entitled to receive under the terms of the agree- 
ment with the Moore & Smith Lumber Company. On December 17, 
1894, certiiicate No. 1, for 7,209^ shares of stock, was returned to the 
Sanger Lumber Company and canceled, and on that day two cer- 
tiflcates were issued in lieu thereof, namely, certiflcate No. 69, for 
7,208| shares, in the name of Walter Young, trustée, and certiflcate 
No. 70, for 1 share, in the name of Walter Young. On September 13, 
1899, certiflcate No. 69, for 7,208^ shares, was returned to the Com- 
pany and canceled, and one certiflcate, No. 142, for 5,000| shares, was 
issued ; and on September 30, 1899, another certiflcate was issued for 
2,207| shares, making the total of certiflcate No. 69 for 7,208| shares. 
The former of thèse last two certiflcates, namely, the one numbered 
142, for 5,000| shares, is the property in controversy in this case. 
It appears, further, that prior to November 17, 1894, the Sanger Lum- 
ber Company issued the following certiflcates of stock in that cor- 
poration: No. 43, for 1,250 shares; No. 44, for 1,250 shares; No. 
45, for 1,250 shares; No. 46, for 625 shares; No. 47, for 625 shares; 
and No. 48, for 625| shares, — making a total of 5,625| shares. Thèse 
shares were ail issued in the name of A. D. Moore, trustée, for the 
Moore & Smith Lumber Company. On November 17, 1894, the Moore 
& Smith Lumber Company, by A. D. Moore, its président, executed 
three promissory notes to Prances J. P. Moore, the plaintif!: in this 
case, in the sum of $19,374.43 each, and as collatéral security for the 
payment of the notes the company added to the notes a récital that it 
had deposited with Mrs. Moore the above-described shares of stock 
in the Sanger Lumber Company; that it would pay ail assessments 
levied on the stock, and, failing to do so, the payée might pay the 
same, and add the amount, with interest, to the notes. A. D. Moore, 
who, as président of the Moore & Smith Lumber Company, signed 
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thèse notes, and deposited with Mrs. Moore the shares of stock of the 
Sanger Lumber Company, was also président of the latter company, 
and the husband of Mrs. Moore. 

On December 19, 1894, certificate No. 43, for 1,250 shares, certifl- 
cate No. 45, for 1,250 shares, and certificate No. 48, for 625| shares, 
of the stock of the Sanger Lumber Company, making a total of 3,125f 
shares, were deposited with the Bank of British Columbia by Mrs. 
Moore. Prior to February 14, 1895, certificate No. 44, for 1,250 
shares, appears to hâve been returned to the Sanger Lumber Com- 
pany, and divided into two certiflcates, and reissued in certificate No. 
91, for 450 shares, and certificate No. 92, for 800 shares, both cer- 
tiflcates being issued in the name of A. D. Moore, trustée, for the 
Moore & Smith Lumber Company; and on February 14, 1895, this 
certificate No. 92, for 800 shares, was deposited with the Bank of 
British Columbia by Mrs. Moore, while on June 28, 1895, 1,075 shares 
were deposited with the same bank by Mrs. Moore, being certificate 
No. 91, for 450 shares, and certificate No. 46, for 625 shares. The 
total number of shares of the stock of the Sanger Lumber Company 
contained in thèse three deposits was 5,000f shares, Mrs. Moore re- 
taining certificate No. 47 for 625 shares. For thèse shares of stock 
the bank issued to Mrs. Moore three receipts, the first dated Decem- 
ber 19, 1894, for 3,125 (3,125|) shares, the second dated February 14, 
1895, for 800 shares, and the third dated June 28, 1895, for 1,075 
shares. Thèse receipts recited that thèse several certiflcates of stock 
so deposited were issued in the name of A. D. Moore, trustée, for the 
Moore & Smith Lumber Company, and so indorsed in blank by him 
as such trustée, and held by Frances J. P. Moore as collatéral security 
for debts due to her by the Moore & Smith Lumber Company. With 
respect to the first deposit of certiflcates, aggregating 3,125 (3,125|) 
shares, the receipt recited that the certiflcates were delivered by her 
to the bank with the consent of the Moore & Smith Lumber Company ; 
that the stock might, at the option of the bank, be reissued in such 
other name as the bank might elect; that the stock was to remain 
in the hands of the bank for flve years from September 18, 1894, and 
with the obligation of the bank at the end of that time to hand back 
to the said Frances J. P. Moore, her heirs or assigns, the said stock, 
or an equal number of shares of said stock, and pay over to her, her 
heirs or assigns, ail dividends declared and paid during said flve 
years on said stock as the same were declared and paid, — it being 
understood that ail assessments on said stock during said time should 
be paid by said Frances J. P. Moore, and if not so paid, and if paid 
by the bank, then the bank to recoup itself, with interest at 6 per 
cent, per annum, ont of the subséquent dividends, holding the stock 
in the meantime as collatéral security. It was further recited in the 
receipt that it was understood that the stock was not delivered to the 
bank as collatéral security for any debt or claim due to it by the said 
Frances J. P. Moore, or any other person or company, but to enable 
the said Moore & Smith Lumber Company to carry ont its agreement 
with the bank dated September 18, 1894, to give the bank a majority 
of the stock of the Sanger Lumber Company for the purpose of voting 
it. The other two receipts, given to Mrs. Moore by the bank for stock 
106 F.— 37 
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deposited oh February 14, 1895, and June 28, 1895, referred to the 
first receipt, ànd made its terms and conditions part of those receipts. 
The certiflcates described in thèse three receipts were returned to thé 
Sanger Lumber Company and canceled, and new certiflcates issued in 
the name of Walter Young, trustée, as foUows: No. 72, for 3,125| 
shares; certiflcate No. 94, for 800 shares; and certiâcate No. 109, 
for 1,075 shares, — making a total of 5,000| shares. The banli then 
had in its possession, in the name of Walter Young and Walter 
Young, trustée, 12,211J shares, or a majority of the stock of the 
Sanger Lumber Company. 

On January 9, 1896, an assessment of $2.50 per share was levied 
by the Sanger Lumber Company upon its stock. The subscribed and 
issued stock of the company was at that time 28,849J shares. The 
shares which are material to this case were those which represented 
the original pledge to the bank of 7,209^ shares, 1 share of which stood 
at this time in the name of Walter Young, and 7,208^ In the name of 
Walter Young, trustée; the 5,000| shares issued in the name of A. 
D. Moore, trustée for the Moore & Smith Lumber Company, and 
pledged to Mrs. Moore as collatéral security, and by her transferred 
to the bank (thèse shares at this time also standing in the name of 
Walter Young, trustée); 625 shares remaining in the possession of 
Mrs. Moore, issued in the name of A. D. Moore, trustée, for the Moore 
& Smith Lumber Company; 6,495 J other shares standing in the name 
of A. D. Moore, trustée; and 223 shares in the name of the Moore & 
Smith Lumber Company. Thèse shares aggregated 19,552| shares. 

A. D. Moore, the husband of the complainant, was président of the 
Sanger Lumber Company, and presided at the directors' meeting of 
January 9, 1896, when the assessment of that date was levied, and 
voted for the assessment. At the delinquent sale under this assess- 
ment the company bought in 11,512| shares of the stock of the com- 
pany upon which the assessment had not been paid, reducing the out- 
stauding stock to 12,336^ shares. The shares purchased by the com- 
pany included the 5,000| shares transferred to the bank by Mrs. 
Moore; the 625 shares represented by certiflcate No. 47, which was 
retained by Mrs. Moore; and ail the stock belonging to the Moore & 
Smith Lumber Company. The 12,336-J shares of stock upon which 
the assessment was paid included the 7,209J shares pledged to the 
bank as security. In addition to the assessment of Jannary 9, 1896, 
six other assessments were levied between that date and December 14, 
1897. The flrst fiye of thèse assessments were for |2.50 per share, 
and the last or seventh assessment was for $4.75 per share, making a 
total of $19.75 per share. The bank paid ail the assessments on the 
7,2094 shares held by it in pledge. amounting to 1142,387.63, charging 
the several assessments so paid in open account against the Moore & 
Smith Lumber Company as further advances secured by the stock and 
the lumber mill and timber lands in the state of Washington. No 
Personal notice was given by the bank to Mrs. Moore of the levy of 
the first assessment or of the delinquent sale of the 5,000| shares of 
stock deposited by her with the bank. 

On September 19, 1899, the day following the expiration of the flve 
years mentioned in the agreement of September 18, 1894, between the 
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Moore & Smith Lumber Company and the bank, Mrs. Moore demand- 
ed of the bank a return to her of 5,000| shares of the stock of the San- 
ger Lumber Company, when the bank tendered to her certiflcate No. 
142, in the name of Walter Young, duly indorsed by him, for 5,000f 
shares, at the same time demanding from her, as a prerequisite to the 
delivery of the stock, the sum of $98,750, which had been paid as as- 
sessment upon the stock. This payment Mrs. Moore refused to make, 
claiming that she was entitled to hâve the stock delivered to her un 
conditionally. The présent action has been brought to recover this 
stock, and the complainant now moves the court to appoint a receiv- 
er to take possession and custody of the stock pending the resuit of 
the action. 

The appointment of a receiver is, as a gênerai rule, discretionary 
with the court, but this discrétion is not arbitrary or absolute, but it 
is a Sound judicial discrétion, which takes into account ail the cir- 
cumstances of the case, and is exercised for the purpose of protecting 
the rights of ail the parties to the action and in the property in con- 
troversy. 3 Pom. Eq. Jur. § 1331. In the présent case the question 
whether a receiver should be appointed involves the inquiry (1) wheth- 
er the property, if left in the hands of the présent holder, is in any 
danger; and (2) whether there is a reasonable probability that the 
complainant will ultimately prevail in the action. 

With respect to the flrst inquiry, it is alleged by the complainant 
that the 5,000| shares of the stock of the Sanger Lumber Company in 
the name of Walter Young enables the Bank of British Columbia to 
control the Sanger Lumber Company; that it has voted said stock 
contrary to her best interests, and in favor of the sale of the entire 
property of the Sanger Lumber Company, and that the board of di- 
rectors of the Sanger Lumber Company, acting under the control of 
said bank, threaten to complète the sale of the entire property of the 
Company; that the bank is about to transfer its business and assets 
to the Canadian Bank of Commerce, and thereafter retire from busi- 
ness; and that a transfer of the said stock to the Canadian Bank of 
Commerce would be highly prejudicial to the interests of complain- 
ant, and prevent her recovering the same. This last charge is met 
by the afQdavit of Walter Young that while it is true that the Bank 
of British Columbia is about to transfer its business and assets to the 
Canadian Bank of Commerce, and thereafter retire from business, it 
is not tnie that a transfer of the stock of the Sanger Lumber Com- 
pany, represented by certiflcate No. 142 to the Canadian Bank of Com- 
merce, would be highly or at ail prejudicial to the interests of the com- 
plainant, or prevent her recovery thereof , because, by arrangement be- 
tween the Bank of British Columbia and the Canadian Bank of Com- 
merce, it is agreed that the Canadian Bank of Commerce shall as- 
sume ail the obligations of the Bank of British Columbia of every 
kind and nature, and that the Canadian Bank of Commerce is as well 
able to meet any demands of the complainant herein as the Bank of 
British Columbia would be ; that after the transfer of the business and 
assets of the Bank of British Columbia to the Canadian Bank of Com- 
merce afiflant will continue to hold said certiflcate No. 142 for the 
Canadian Bank of Commerce as he has held it heretofore for the 
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Bank of British Columbia, and that said certiflcate No. 142 wîll con- 
tinue to be, as it bas heretofore been, within the jurisdiction of this 
court, and subject to its orders and decrees herein. Manifestly, 
there is no danger to the spécifie shares of stock, if left in tlie hands 
of the présent holder. He will continue to hold tbem to await the re- 
suit of this litigation, and that is ail that could be secured by placing 
them in the hands of a receiver. This ground for the appointment of 
a receiver bas theref ore not been established. 

The next question relates to the injury likely to resuit to the com- 
plainant's interests by reason of the possession of the stock by the de- 
fendant, and the control of the Sanger Lumber Company thereby se- 
cured during the litigation. This raises the question whether, upon 
the facts stated, there is a reasonable probability that the complainant 
will succeed in this action. In other words, is it probable, as the case 
now appears, that the court will decree that the défendant must de- 
liver to the complainant 5,000| shares of the capital stock of the 
Sanger Lumber Company unconditionally? 

The complainant bases her claim to the stock in question upon the 
terms of the receipt executed by the bank for the deposit of the origi- 
nal certificates. Thèse certiflcates were issued in the name of A. D. 
Moore, trustée for the Moore & Smith Lumber Company, and were 
indorsed by Moore in blank. In this form they were delivered to the 
bank, and the bank, in receiptihg for the certiflcates, provided that the 
certificates might, at the option of the bank, be reissued in such other 
name as the banlî might elect. The stock was to remain in the hands 
of the bank for five years from September 18, 1894. It was not, how- 
ever, delivered to the bank as collatéral security for any debt or claim 
due to it by the complainant, or any other person, but to enable the 
Moore & Smith Lumber Company to carry out its agreement with the 
bank to give the bank a majority of the stock of the Sanger Lumber 
Company for the purpose of voting. The receipt contained also the 
foUowing reciprocal conditions: (1) The bank obligated itself to pay 
over to the complainant, her heii*s and assigns, ail dividends declared 
and paid on the stock during the five years the stock should remain on 
deposit with the bank; (2) ail assessments on the stock during the 
tiine should be paid by the complainant, and if not so paid, but were 
paid by the bank, the bank would be entitled to recoup itself, with in- 
terest at 6 per cent, per annum, out of subséquent dividends, holding 
the stock in the meantime as collatéral security. Thèse conditions 
must ail be read together; they ail form part of the contract of de- 
posit. If dividends were paid by the company, then such dividends 
were to be paid to the complainant, her heirs or assigns ; they were 
not to enter into the account with the Moore & Smith Lumber Com- 
pany or be otherwise diverted. On the other hand, complainant was 
to pay ail the assessments levied upon the stock during the time. 
The proviso that, if she did not pay the assessments and they were 
paid by the bank, the bank should be entitled to reimburse itself out 
of subséquent dividends, was not an express or implied obligation as- 
sumed by the bank that it would pay in the event the complainant 
did not pay the assessments, but it was a furtber condition that if it 
did pay assessments it would be entitled to charge interest at 6 per 
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cent, per annum until reimbursed out of subséquent dividends, with 
the right to hold the stock in the meantime as collatéral security. 
There does not appear to be any ambiguity in the terms of this agree- 
ment, and, standing alone, it certainly does not give the complainant 
any right to the stock unconditionally, and without paying the as- 
sessments levied and paid upon the équivalent number of shares tend- 
ered by the bank. The failure of the bank to notify the complainant 
of the assessment of January 9, 1896, and subséquent delinquent sale 
of the stock, does not alter the condition. The bank did not agrée to 
notify her when assessments were levied nor of the sale of delinquent 
stock; besides, it does not appear that such a notification would hâve 
resulted in her paying the assessment. She had 625 shares in her pos- 
session upon which she failed to pay the first assessment, and it was 
sold and purchased by the company for such delinquency. If she 
failed to pay her assessment upon the stock retained by her, what 
reason is there for supposing that she would hâve paid the assessment 
upon the stock deposited with the bank? Moreover, her husband, 
A. D. Moore, was président of the Sanger Lumber Company, and pre- 
sided at the meeting at which the assessment was levied. He was 
also the président of the Moore & Smith Lumber Company. No as- 
sessment was paid upon the stock of the Sanger Lumber Company 
held by the Moore & Smith Lumber Company, and that stock was also 
sold for the delinquent assessment. 

It appears, further, that Moore was an active business man in ail 
thèse transactions, and acted for his wife in the deposit of the stock 
with the bank. Under such circumstances, it may be fairly assumed 
(hat his knowledge of the assessment was communicated to her, and 
that they both determined not to pay the assessment on any of the 
stock in which they were interested. But a fact needs to be stated 
in this connection which the complainant may rely upon as rebutting 
this presumption. It appears that at the time of the levy of the first 
assessment by the Sanger Lumber Company, and from that time until 
some time after the sale of the delinquent stock, the company was 
indebted to the complainant in the sum of about $40,000. This debt 
would, of course, hâve been more than sufQcient to pay the assess- 
ment if it could hâve been so arrangea. But such an arrangement 
does not appear to hâve been contemplated. On the contrary, it ap- 
pears that, after the levy of the first assessment, A. D. Moore applied 
to the Bank of British Columbia, and requested it to advance to the 
Moore & Smith Lumber Company the amount of the assessment on 
the shares of stock of the Sanger Lumber Company owned by the 
Moore & Smith Lumber Company, including the 5,625| shares which 
had been pledged by the Moore & Smith Lumber Company to the com- 
plainant, and of which shares the complainant had transiÉerred 5,000| 
shares to the bank. This application was based upon the représenta- 
tions made by Moore to the bank that, unless aided by the bank, the 
Moore & Smith Lumber Company would be unable to pay the assess- 
ment upon the stock mentioned. Under this state of facts, the failure 
of the bank to notify the complainant of the assessment and sale 
of her stock does not give her now an équitable right to recover from 
the bank, free of assessment, the shares of stock in controversy. 
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It is next contended that the tender made by the bank to tbe com- 
plainant on Septtmber 19, 1899, of 5,000| shares, and the conduct of 
the bank in acquiring the full title to such shares preparatory to such 
tender, was an admission on the part of the bank that it understood 
its obligation to be to return the stock or équivalent shares to the 
complainant at the expiration of flve years from September 18, 1894, 
absolutely and without any conditions. It appears that on the 21st 
of September, 1898, the Bank of California recovered a judgment 
against the Moore & Smith Lumber Company in a suit pending in the 
superior court of the state of California for the sum of |l9,936.18 and 
costs, and on the 25th day of October, 1898, exécution was issued and 
a levy made upon the interest of the Moore & Smith Lumber Company 
in the 7,209^ shares of the stock of the Sanger Lumber Company 
pledged to the Bank of British Columbia; that at the sale under 
this exécution the Bank of California became the purchaser of the 
stock, and subsequently Walter Young, acting for the Bank of British 
Columbia, bought the interest of the Bank of California in this stock 
for the sum of $100; that on September 13, 1899, Walter Young, for 
the bank, caused certiflcate No. 69, for 7,208| shares, in the name of 
Walter Young, trustée, to be canceled, and two certiflcates to be is- 
sued in its place, — one, No. 142, for 5,000| shares, issued September 
13, 1899, and another for 2,207| shares, issued September 30, 1899,— 
both in the name of Walter Young. It is évident that this last trans- 
action, whereby the bank secured a certiflcate for the exact 5,000f 
shares of the stock of the Sanger Lumber Company, was intended to 
place the bank in position to meet any demand that might be made 
by the complainant for her stock on the expiration of the flve years 
mentioned in the receipt issued by the bank, but it does not follow 
that it was an admission that the bank was obligated to hand over to 
the complainant the stock free from assessments. On the contrary, 
the tender must be considered as qualifled by its terms and by the 
terms of the agreement under which the stock was deposited with 
the bank. Those terms required the complainant to pay the assess- 
ments on the stock, or, in default thereof, the stock to remain in the 
possession of the bank as collatéral security for whatever advances 
the bank might make in paying the assessments. The claim that th*e 
conduct of the bank was inéquitable in allowing the stock to be sold 
for the assessment, for the reason that it increased the value of the 
stock remaining in its possession, cannot be sustained upon the facts 
presented to the court upon this motion. Whether stock in a corpo- 
ration upon which assessments hâve been paid is increased in value 
by the purchase by that company of the delinquent stock dépends en- 
tirely upon the flnancial condition of the corporation. It frequently 
happens that corporations become so involved that stockholders deem 
it more advantageous to surrender their stock than to continue to 
pay assessments. In such cases there is no presumption that the 
remaining stockholders are beneflted by the surrender of any of the 
stock for failure to pay assessments; on the contrary, the presump- 
tion would ordinarily be the other way. 

It is next claimed that the assessments upon the stock tendered to 
the complainant by the bank hâve in fact been paid by the Moore & 
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Smith Lumber Company. This claim is based upon thê fact tbat, un- 
der the terms of the agreement between the Moore & Smith Lumber 
Company and the bank, the latter, in its open account with the Lum- 
ber Company, has chargea the assessments on the 7,209| shares of 
stock to that company. The complainant's rights are, however, in no 
way connected with this spécifie stock. Her claim runs against the 
5,000| shares deposited by her with the bank, or an equal number of 
shares of stock of the same company. Because the assessments upon 
the stock tendered to her hâve been charged by the bank to the Moore 
& Smith Lumber Company is not an equity in her favor nor a légal 
fact to her crédit in determining her right to the stock imcondition- 
ally. 

It appears, further, that on September 19, 1899, there was due and 
owing from the Moore & Smith Lumber Company to the Bank of 
British Columbia, under the agreement of September 18, 1894, on the 
open account therein mentioned, the sum of |433,103.79, and that the 
bank, on the 2d day of April, 1900, caused an action to be instituted 
against the Moore & Smith Lumber Company and certain other de- 
fendants, in the superior court of the state of Washington, in and 
for the county of Jefferson, in which the Port Discovery mil! and 
lands are situated, for the purpose of foreclosing the lien created as 
security for the amounts due under the said agreement; that this 
action is now pending in said court; that upon a final judgment the 
property will be sold; that the mill and lands described are not 
worth more than |100,000, which amount the bank will bid if there 
is no better bid for the property; that in this event there will be due 
the bank the sum of |350,000, for which sum the bank will bave no 
security or property whatever out of which said sum of $350,000 can 
be obtained, belonging to the Moore & Smith Lumber Company, ex- 
cept the said 7,209| shares of the Sanger Lumber Company; that the 
5,000| shares of the Sanger Lumber Company involved in this ac- 
tion, with ail assessments paid, are not worth more than their par 
value of $25 per share, or about |125,000. In view of thèse facts, 
there is no difflculty in determining the real interests and substantial 
rights of ail the parties to this controversy, and it will not be neces- 
sary to further review the transactions involved herein. Li whatever 
light they may be considered, they do not appear to establish the légal 
or équitable rights contended for by the complainant. Equity always 
attempts to get at the substance of things, and to ascertain, uphold, 
and enforce rights and duties which spring from the real relations of 
parties. It will never suffer the mère appearance and external form 
to conceal the true purpose, objects, and conséquences of a transac- 
tion. 1 Pom. Eq. Jur. (2d Ed.) § 378. It follows, from what has been 
stated, that it does not appear that the complainant will probably pre- 
vail in this action, and the motion for the appointment of a receiver 
must therefore be denied. 
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« 

BRADY V. BAY STATE GAS CO. 
(Circuit Court, D. New Jersey. February 7, 1901.) 

ReCBIVBR— GrOUNDS POB APPOINTMBNT— DeNIAL OF AI/LBGATIONS OF Bllil.. 

A court wlU net appoint a receiver for a corporation on a prellminary 
application by a bondholder, where ail charges of fraud and mismanage- 
ment, and ail allégations which would autborize the appointaient, are 
deuied, but will postpone action until a hearing on the évidence. 

In Equity. On rule for appointment of receiver. 

W. Burke Cockran, for the motion. 

Fred W. Whitridge and James B. Vredenburgh, opposed- 

KIRKPATRICK, District Judge. The complainant in this cause 
is the holder of 10 bonds of the défendant corporation, known as 
"Boston United Gas Bonds, Second Séries." The bill of complaint 
sets forth that the défendant company, being désirons of purchasing 
the stocks of varions of the Boston gas companies, and in order to 
procure the funds wherewith to pay for the same, issued its bonds to 
the amount of upward of $12,000,000, $4,000,000 of which are known 
as "Second Séries," and are inf erior in lien to the remainder, which 
are known as "First Séries." To secure the payment of thèse bonds, 
the défendant company caused to be transferred to the Mercantile 
Trust Company of New York, as trustée, ail of the stocks of the said 
Boston gas companies so acquired, and entered into an agreement 
with said trustée in which it was, among other things, provided that 
the said trustée should receive ail the dividends which might be paid 
in said stocks, and apply the same, flrst, to the payment of the trustee's 
compensation and expenses, next to the payment of taxes, and then to 
the payment of the iuterest on the bonds of the défendant corpora- 
tion, and afterwards pay $70,000 each year to a sinking fund for the 
rédemption of said bonds. The défendant company, in said agree- 
ment, expressly reserved the right to designate the persons for whom 
the said Mercantile Trust Company should vote as directors of said 
Boston gas companies, and it was entitled to receive any surplus 
which might remain in the hands of the trustée after making the pay- 
ments aforesaid. The défendant company agreed to make good any 
deflciency there might be in the dividends of said Boston gas com- 
panies to meet the payments required to be made by said trustée. 
It also appears that afterwards, for a valuable considération, and the 
assumption of its obligations to the trustée under said agreement and 
trust deed, the défendant company transferred to the Bay State Gas 
Company of Delaware ail of its right to receive the said excess of 
dividends in the stocks of the Boston companies held by said trustée. 
The défendant company, as appears from the bill of complaint, haa 
never been actively engaged in the conduct of any business, and its 
only assets at this time are the right to designate the persons for 
wliom the Mercantile Trust Company shall, as the holder of the stocks 
of said Boston gas companies, vote as directors of said companies, 
respectively, and the right to demand from the Bay State Gas Com- 
pany of Delaware indemnity for any loss incurred by reason of the in- 



BRADY V. BAY STATE GA8 00. 685 

sufQciency of the dividends of the Boston gas companies to meet the 
obligations which were guarantied by the défendant company. Not 
conducting any business, the défendant company has no debt or lia- 
bility except the said bonds and the obligations arising ont of said 
trust deed. 

The court is asked to appoint a receiver for the défendant company 
on the ground of its insolvency, the allégation being that the company 
had defaulted in the payment of the annual sinking fund of $70,000 
provided for in the trust deed. It appears from one of the answering 
affldavits made in behalf of the Mercantile Trust Cîompany, the trustée, 
by its vice président, that the said money has been paid by or on be- 
half of the défendant company, and applied to the sinking fund, as 
provided in the trust deed. It is also alleged in said bill of complaint 
that, contrary to the provisions of the trust deed, floating debts hâve 
been created by the said Boston companies, which bave impaired the 
security of complainant's bonds; and that land belonging to said 
Boston companies has been sold, the proceeds of which hâve not been 
applied as provided, and that said misappropriation works an in jury 
to the bondholders, of whom the complainant is one. Both of thèse 
charges are denied or explained in the answering affldavits, but, if 
tnie, afford no ground for the appointment of a receiver for the de- 
fendant company at this time in this proceeding. The covenant la 
the trust deed relating to the application of the proceeds of sale of 
lands not required for the fuU and faithful performance of the corpo- 
rate duties of the Boston companies is one made on behalf of the 
trustée, whose consent to such sale shall be necessary, and provides 
that it may give such consent upon certain conditions expressed in 
said trust deed. If the trustée has failed to perform this covenant, 
and the complainant has been damaged thereby, his remedy is not 
against the défendant company ; nor can I see how the appointment 
of a receiver for it will aid the complainant in obtaining any in- 
demnity to which he may be entitled. It is also charged that the 
affairs of the Boston companies hâve been fraudulently mismanaged 
by their offlcers, who hâve been nominated by the défendant company. 
Thèse charges are specifically denied under oath. Under thèse cir- 
cumstances the court cannot accept the allégations of the complain- 
ant's bill, though verifled by affldavit, as proof. It may be that, when 
the bill cornes to Anal hearing, testimony can be laid before the court 
that will justify it in reaching the conclusion for which the complain- 
ant contends. One of the charges of fraudulent mismanagement con- 
sists of the making of a contract with the New England Gas & Coke 
Company, which is said to be most injurious to the interests of the 
Boston companies. The answering afSdavits specifically deny this 
allégation, and insist that the contract is most bénéficiai for said 
companies. This is a question which the court cannot décide upon 
aiïidavits on a preliminary hearing. Its détermination must be de- 
ferred until the proofs hâve been submitted under the rules. If the 
court should accept as proved ail the allégations of fraud and mis- 
management set out in the bill, it might be justifled in appointing 
a receiver to préserve the property pledged for the payment of com- 
plainant's bonds, and when the case cornes to final hearing the court 
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may conclude that the interests of tlie complainant require tlie court's 
protection; but the court will not act until the défendant has had an 
opportunity to answer ail the charges of fraud and mismanagement, 
and bring such proofs in support of their answer as it may be able. 

The answering aiSdavits allège, and the complainant in his bill does 
not assert the contrary, that there are not any unsecured individual 
creditors of the défendant company who will or can assert rights or 
seek remédies in différent courts, which will injuriously affect the title 
to the property of défendant company, or divert it from the purposes 
to which it is pledged. Owing to the nature of the assets of the de- 
fendant company, it is not probable nor possible that they can be 
dissipated during the pendency of this suit. 

It is suggested by counsel that the receiver might make inquiry into 
the condition of the Boston companies, and report his conclusions to 
the court; that the receiver can, through his ability to nominate di- 
rectors of said Boston companies, manage said companies under the 
direction of the court. But the court cannot give directions as to the 
management of the companies until advised by proper proofs of the 
situation of affairs. To take away the management of thèse Boston 
companies from those legally entitled thereto, the court requires proof 
which is something more than allégations supported by affidavit and 
denied under oath. It is also urged by counsel that no harm can come 
from a receiver's appointment, and that, if it hereafter be found that 
the fraud charged be absent, the court can discharge the receiver, and 
dismiss the bill. Such a course would be a reversai of the proper or- 
der of proceeding. First, there should be proof of fraud, proof of the 
necessity of intervention on the part of the court, and then a receiver, 
if that be the proper remedy for the evU complained of. As the case 
is presented now, the rule to show cause should be discharged, and 
the order heretofore made appointing a receiver vacated. 



OMAHA & S. W. R. CO. v. CHICAGO, ST. P., M. & O. RY. CD. 

(Circuit Court of Appeals, Eighth Oircult. January 23, 1901.) 
No. 1,502. 

Appeai from Obdkr Rbfusing Injunction Cannot be Sustained. 

Section 7 ot the act creating ttie circuit courts of appeals (26 Stat. 828), 
as amended by the act of Fehruary 18, 1895 (28 Stat. 666), and by the act 
of June 6, 1900 (31 Stat. 1899-1900, p. 660), does not authorize an appeal 
from an order refusing to issue a preliminary injunction. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

B. T. White, J. B. Sheean, and Edward P. Smith, for the motion, 

Before CALDWELL, SANBOKN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is a motion to dismiss an appeal 
from an order refusing a preliminary injunction, which was made on 
October 1, 1900. By the seventh section of the judiciary act of 1891, 
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creating the circuit courts of appeals, an appeal was allowed to those 
courts from any order of the circuit court granting or continuing an 
injunction. 26 Stat. 828. By the act of February 18, 1895 (2 Supp. 
Eev. St. 376), that section was so amended that an appeal from the 
circuit courts to those courts was permitted to be talien from any 
"interlocutory order or decree granting, continuing, refusing, dissolv- 
ing, or refusing to dissolve an injunction." By the act of congress 
approYed June 6, 1900 (31 Stat. 1899-1900, p. 660), the seventh section 
of the act of 1891 was amended so as to read as foUows: 

"Sec. 7. That where, upon a hearing In equity, In a district court or in a 
circuit court, or by a judge thereof in vacation, an Injunction shall l3e granted 
or contlnued, or a receiver appolnted, by an interlocutory order or decree, in a 
cause In wlilcli an appeal from a final decree may be talcen under the provi- 
sions of this act to the circuit court of appeals, an appeal may be taken from 
such interlocutory order or decree granting or continuing such injunction, or 
appointing such receiver, to the circuit court of appeals." 

It will be observed that the amendment of 19O0 omits from the sec- 
tion in question ail that portion of it which was inserted therein by 
the amendment of 1895 relative to the appeal from an interlocutory 
order or decree "refusing, dissolving, or refusing to dissolve an in- 
junction." The inévitable resuit is that since the passage of the lat- 
ter act this court has no jurisdiction of any appeal from an order 
refusing, dissolving, or refusing to dissolve, an injunction, and, as the 
order from which this appeal was taken refused an injunction, it was 
not appealable, and the motion to dismiss the appeal must be granted. 
It is so ordered. Wire Co. v. Boyce (G. C. A.) 104 Fed. 172; West- 
inghouse Air-Brake Co. v. Ohristensen Engineering Co. (C. C. A.) 104 
Fed. 622. 



SANDERS V. BLUEFIELD WATERWOEKS & IMPROVEMENT CO. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1901. 

No. 326. 

1. Appeai,— Questions Revib-wablb— Pinalitt op Decreb. 

A decree which definitely rejects the theory upon which plalntltE's suit 
Is based, which is put in issue by the pleadings, Is final and appealable, 
and after the time for appeal therefrom has expired becomes conclusivé 
upon the rights of the parties, so far as they are thereby adjudicated, 
although it leaves the question of their spécifie rights thereunder to be 
subsequently determined from time to time as changed circumstanees may 
render It necessary; and no question determined by such decree can be 
revlewed on appeal from any such subséquent order. 

2. SaME — FiNDINGS OP Fact. 

The concurrence of a master and the court In a flnding of fact that an 
Injunction previously granted by the court has not been violated raises a 
very strong presumption on appeal that such flnding is correct, and it 
will not be disturbed, unless some obvions error has Intervened in the 
application of the law, or some serious and important mistalie has been 
made in the considération of the évidence. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

There is, at or near the border Une between the states of Virginia and West 
Virginia, a large, bold spring of pure water, known as the "Beaver Pond 
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Spring," which has as an outlet, a creek called the "Beaver Pond Creek." 
This creek, shortly after it leaves Its source, enters the land of Walter M. 
Sanders, complalnant below, appellant hère. It flows through this land for 
ahout 275 feet, south of a turnpike; thenee, crosslng this road, it enters and 
flows through the land of an adjacent proprietor, John A. Bailey; finally floAv- 
ing into the land of saJd Sanders, through the most fertile and productive parts 
thereof, for more than half a mile. The farm of Sanders is chieliy valuable 
as grazing land, and is used In grazing cattle, horses, and other live stock. 
It is dépendent for water chiefly on small streams flowing into the Bluestoue 
river, its main dependence for water being this Beaver Pond creek; and that 
portion of the land above described as south of the turnpike is dépendent for 
water on this Beaver Pond creek alone. In 1892 Charles Bailey and wife, who 
owned the lands surrounding and including the Beaver Pond spring, soid and 
eonveyed in fee to the Bluefleld Waterworks & Improvement Company one acre 
thereof, which lnclU(Jed the spring, whereupon this company proceeded to put 
up extensive works around said spring for the purpose of taking water 
therefrom and using it in supplying water for the city of Bluefleld, a few 
miles distant. The deed of conveyance from the Baileys to the water- 
works company contained a clause providing that the vendee should construct, 
lày, and forever maintain a water pipe, three-fourths of an inch in diameter, 
in such a manner as that sufflcient water from the said Beaver Pond spring 
to flU the same will enter and continue to flow naturally through said pipe, 
and be discharged therefrom into the natural channel on the lands of the gran- 
tors through which the water now flows, and that the waterworks company 
had a right to construct a pipe for carrying ofC water from said spring, not to 
exceed two feet in diameter. Sanders being, as has been said, the owner of 
land lying on the Beaver Pond creek, and as to some portion of his land being 
wholiy dépendent thereon, flnding that there was a check upon the flow of 
the water in this creek, by reason of the construction of thèse waterworks, 
flled his bill in the circuit court of the United States for the district of West 
Virginia agalnst the Bluefleld Waterworks & Improvement Company, setting 
forth his grievances and praying that the défendant company, its offlcers. 
agents, servants, hands, or any person or persons holding under it, be enjoined 
perpetually from taking any water from Beaver Pond spring, or from the 
stream that flows from said spring, or from in any manner diverting or de- 
pleting the flow of said spring or creek, and for gênerai relief. A temporary 
injunction was granted, restraining défendant company from diverting any of 
the water from its natural channel, but allowing it to use the water for do- 
mestic purposes and for live stock grazing on its lot. This temporary injunc- 
tion was subsequently modified so as to allow it to remove not esceeding 
100,000 gallons each 24 hours. The défendant demurred to the bill, and then 
answered fully. The cause, being at issue, was referred to a master, before 
whom a long and exhaustive examination was made; many witnesses being 
examined. The master made his report, which, with exceptions thereto, was 
heard_ by the circuit court. After considération, the court fiied its decree. As 
the ciaracter of this decree, whether it be final or Interlocutory, is a vital ques- 
tion, it is Inserted hère: 

"Upon considération whereof, the court Is of opinion that, while the master 
has found that the entire flow of the Beaver Pond spring may be neeessary 
to the proper use and enjoyment of the plaintiff's farm, yet the plaintiflf has 
not an exclusive right to the use and enjoyment of ail the water flowing 
from that spring. And therefore the flnding of the master, under the order 
of the court to ascertaln what the flow and output of said spring was, is not a 
flnding that afCects the rights of the défendant, but was merely a flnding of 
the facts to enable the court to pass intelligentiy upon the rights of the par- 
ties; and for this reason it is unneeessary for the court to sustain the excep- 
tions to the master's report. But the court is further of the opinion that the 
plalntiff, being the owner of a large tract of land through which this creek 
flows which has its source in Beaver Pond spring, is entltled to protection 
against the défendant from the use of the w.nter flowing from the spring so as 
to prevent a reasonable and adéquate supply for the lands of the plaintiff in 
this cause. But the court la further of opinion that the défendant, being the 
owner in fee of the land on which this spring Is located and from which tha 
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water flows, îs entitled by reason of such ownership to such use and supply 
of the water as is necessary for its enjoyment of Its land, so far as it does not 
tend to diminish the supply of water tbat Is necessary for the use and enjoy- 
ment of the plaintllï's land. The purpose and object of this order belng to 
protect the rights of both the plaintiff and défendant in their respective 
rights to the use and enjoyment of the water flowing from said spring, and 
the court holding that neither party is entitled to exclusive rights in the flow 
of the spring and use of the water. It Is therefore adjudged, ordered, and 
decreed that the défendant be perpetually enjoined and restrained from divert- 
ing from the natural flow and channel of so much of the water as is a rea- 
sonable and adéquate supply for the use and enjoyment of the plaintiff's 
lands until the further order of this court. But this Injunetion is not to 
operate so as to prevent the défendant from the use and enjoyment of so 
much of the water as is necessary and adéquate for the proper enjoyment of 
the defendant's lands upon which said spring is located. It being the pur- 
pose and object of this injunetion to prevent the défendant from diverting 
from the natural flow and channel of the water issuing from the spring so 
much of the supply as to injure the plaintiff in the use of the water reasonably 
necessary and adéquate for the use and enjoyment of the land through which 
the stream flows. It being the opinion of the court that It is incumbent upon 
the défendant to so regulate the use of the water as that the water shall ro- 
main an incident to the land, and not the land incident to the water. It is 
further ordered that, in the event that there is a violation of the spirit and 
légal eflfect of this order by either party. upon an application by elther party 
to the court, the master in this cause will l3e direeted to investigate the facts 
and aseertain whether this order of injunetion bas been violated, and, if so, 
by which of the parties, and to report bis investigation and flndings to the 
court for its further action; and for this purpose Master in Chancei'y .Joseph 
Rufîner is continued as the master in this cause until the further order of 
the court. The court is further of opinion that the costs occasioned and 
arising upon this proceeding shall be equally divided between the plaintiff and 
défendant." 

This decree was filed February 24, 1897. On September 27, 1897, the court 
entered the following order: 

"On motion of the plaintiff in this case, by Henry & Graham, his attorneys. 
It is ordered that Joseph Ruffner, master commissioner, do go upon the lands 
of the Bluefleld Waterworks Company, and aseertain whether the défendant 
Company bas violated the order heretofore entered in this case in its use of 
the supply of water to such an extent as to prevent the plaintiff having a rea- 
sonable supply for the use of his farming lands, as provided for in the former 
decree in this cause, and to report such other facts as in his examination he 
may deem pertinent for the considération of the court. This order is to be 
executed at his earliest convenience, upon reasonable notice being given by 
the master, of from flve to ten days, to counsel of record on both sides; but 
this order is made upon motion of the plaintiff in this case, and if, after It is 
entered, he desires to abandon his motion, he will notify the commissioner not 
to exécute said order." 

A great deal of testimony was tali:en under this order, and the master made 
his report of the testimony, and exceptions were flled thereto. The exceptions 
were overruled, the report was conflrmed, and it was adjudged that the provi- 
sions of the decree of February 27, 1897, had not been violated by défendant. 
The proceedings against the défendant were thereupon dlsmissed, with costs. 
This decree bears date .Tune 21, 1899. Upon the flling of this decree, eom- 
plainant obtained leave to appeal June 21, 1899, and flled his assignments of 
errer. Upon thèse the cause cornes hère. Of thèse exceptions 1, 2, and 3 go 
to the decree of February 24, 1897. Exceptions 4, 5, and 6 go to this last de- 
cree on the second report of the master. 

S. C. Graham, for appellant. 
A. W. Reynolds and F. B. Enslow, for appellee. 
Before FDLLER, Circuit Justice, and BEAWLEY and WADDILL, 
District Judges. 
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BRAWUEY, District Judge, after stating thé case, delivered the 
opinion of the court. 

It is clear, from the pleadings and the proofs, that the sole object 
of the défendant company in the purchase of the spring and the érec- 
tion of its plant was to divert the water to the town of Bluefleld, and 
the capacity of its plant was sufficient to absorb more than 1,250,000 
gallons in 24 hours, which was more than the outflow of Beaver Pond 
spring, except during a very wet season. The plaintiff's case was 
founded upon the principle that every riparian proprietor has an equal 
right to the use of the water which flows in the stream, and to hâve 
the full beneflt thereof in the state in which it exists naturally as it 
was wont to run, uncontaminated and substantially undiminished, 
save for the necessary uses of life, by the acts of landowners above 
him; that such landowner may use the water while it runs over his 
land, but cannot unreasonably detain it or give it another direction, 
and must return it to the ordinary channel when it leaves his prem- 
ises. "Aqua currit et débet currere" is the maxim upon which his 
case rested; and as it was plain that the défendant company had no 
use for the water for domestic, agricultural, or manufacturing pur- 
poses, and that it was intended to divert and diminish the quantity of 
water which would descend to the proprietors below, an injunction 
was asked to restrain such diversion. 

The def endant's case rested upon four separate défenses : (1) That 
the défendant company was an internai improvement company, duly 
authorized by its charter, the ordinances of the council of the city of 
Bluefield, and the gênerai laws of the state of West Virginia to ao- 
quire and use the waters of Beaver Pond spring for the purpose of 
supplying the city of Bluefleld and the public therein with water, 
which was a public use; (2) that the plain tiff was estopped by his con- 
duct, because of his acquiescence in the work of the défendant and 
its expenditure of a large sum of money in the érection of its plant; 
(3) that the plaintifE would not be injured by the use of the water 
from the spring in the manner proposed by the défendant; (4) that 
the plaintiff's damages would not be irréparable, and the court of 
equity had no jurisdiction to grant relief by injunction. 

The main issue was clear, and that was whether the défendant com- 
pany had the right to divert any of the water from its natural flow. 
The scope of the bill appears in the prayer for injunction, which was 
that the défendant be "enjoined perpetually from taking any water 
from Beaver Pond spring, or from the stream that flows from said 
spring, or from in any manner diverting or depleting the flow of said 
spring or the creek." The temporary injunction granted November 
15, 1894, was fully responsive to this prayer; but on January 16, 1895, 
this injunction was so modifled as to allow the défendant company 
to remove from the said spring a quantity of water not exceeding 
100,000 gallons of water during each period of 24 hours. The cause 
was then referred to the master, for the purpose of reporting (1) the 
présent and future effect upon the plaintiff's land if the défendant 
was allowed to remove ail of the water provided for in the deed to 
défendant from Carmac Bailey and wife; (2) the supply of water for 
plaintifE's land, exclusive of the water which flowed from Beaver Pond 
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spring; (3) the effect upon plaintifî's lands if défendant was allowed 
to remove and carry away from the spring ail the water which it could 
pump with its then-existing pumps and plant; (4) ail the sources of 
water supply upon plaintiffi's land, and the capacity of such source, 
and the location of any such streams or springs; (5) the population of 
the city of Bluefleld, and the amount of water necessary to supply 
such city, its citizens, and aU persons therein for ail proper and useful 
purposes; (6) the gênerai topographical features of the surrounding 
country. It thns appears that from January 16, 1895, the court was 
preparing to reject the theory upon which the plaintiS's case rested 
and upon which its temporary injunction was founded, and the decree 
of February 24, 1897, flnally rejected that theory altogether. 

The plaintiff did not ask in his bill that défendant be restrained 
frôm the diversion of so much of the water as might be needful or use- 
ful to him, leaving it to the uncertain, varying, and shifting déter- 
minations of the future to flx the measure of his needs or rights ; but, 
basing his rights upon what he claimed to be sound and immutable 
principles founded upon the law of nature itself, he asked that the 
défendant be restrained from diverting any of the water whatsoever 
from the Beaver Pond spring. The decree of February 24, 1897, was 
final and conclusive as to such contention. It refused the injunction 
prayed for, it rejected the plaintiffs theory as to his rights, it decided 
that the défendant company had the right to divert and consume and 
to diminish the quantity of water which would descend to the riparian 
owners below. It was a décision upon the merits, and not a mère 
interlocutory decree directing an inquiry necessary to the elucida- 
tion thereof; nor was it a decree directing proceedings for the pur- 
pose of enabling the court thereafter to apply the détails, and sus- 
pending the action of the court for further investigation, but a final 
décision, fixing the principles and dividing the costs. The merits of 
the controversy between plaintiff and défendant were disposed of, and 
could not again be reopened, except on appeal from that decree. Any 
ulterior proceedings are but a mode of executing such decree. The 
plaintiff acted upon it as a final decree; for within a few months he 
took orders looking to its being carried into exécution. If it had been 
appealed from, and there had been an afiQrmance hère, the court be- 
low would hâve had nothing to do but to exécute the decree it had 
already entered. As to ail matters determined by the decree of Feb- 
ruary 24, 1897, it must be regarded as a fimal decree, and it closes any 
further considération of them; there having been no appeal until after 
the expiration of two years. . 

The essence of the controversy was the right to pump water from 
Beaver Pond spring and deliver it to the town of Bluefleld. This was 
decided adversely to the plaintiff. "The rule is well settled and of 
long standing that a judgment or decree, to be final, within the mean- 
ing of that term as used in the acts of congress giving jurisdiction to 
this court on appeals and writs of error, must terminate the litiga- 
tion between the parties on the merits of the case, so that, if there 
should be an afiirmance hère, the court below would hâve nothing to 
do but to exécute the judgment or decree it had already entered." 
Waite, C. J., in Bostwick v. Brinkerhoff, 106 U. S. 3, 1 Sup. Ct 15, 
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27 L. Ed. 73. The cases on this subject are reviewed în McGourkev 
T. Railroad Co., 146 U. S. 544, 13 Sup. Ot. 170, 36 L, Ed. 1079. A 
décision npon the merits does not lose its character as a final decree 
because it may itself become the source of future litigation between 
the parties. When the court below, after a full hearing, refused the 
injunetion prayed for, such refusai was appealable, and an appeal in 
proper time would hâve brought to this court for final détermination 
whether the défendant company could lawfully divert any of the water 
from the Beaver Pond spring. Acquiescence in that decree gives to it 
the character of finality as to the point decided, and precludes fur- 
ther considération of it. That decree décides that the défendant com- 
pany may divert a part of the water. Thenceforth the plaintifî's 
rights no longer rest upon the principle upon which his case, as stated 
in his bill, was grounded, but upon an altogether différent principle, 
to wit, that the défendant company, by reason of its ownership in fee 
of the land, was entitled "to such use and supply of the water as is 
necessary for its enjoyment of its land"; the only limitation upon 
such abstraction and diversion from the natural flow of the spring 
being the inhibition to divert so much as would injure the plaintifl, 
whose rights in the stream were limited to so much of the water as 
was "reasonably necessary and adéquate for the use and enjoyment 
of the land through which the stream flows." The only question not 
flnally decided related to the amount of water that might be thus 
taken. As to this the decree provided that, if there was any viola- 
tion of the order by either party, then, upon application to the court, 
an investigation would be had, not for the purpose of correcting, mod- 
ifying, or adding to the decree, but evidently to punish any disobed- 
ience of it. 

The appeal from the decree of June 21, 1899, brings to us simply a 
question of fact. The plaintif? alleged that the défendant was vio- 
lating the decree of Pebruary 24, 1897. Upon this allégation testi- 
mony was taken by the master, and ail of it was reported to the court. 
The master found as a matter of fact "that the défendant company 
had not violated the order hereinbefore made in this cause in its use 
of the supply of water to such an extent as to prevent the plaintiff 
from having a reasonable supply for the use of his farming lands as 
provided in the former decree of this court." In that finding the court 
concurred. The concurrence of the court with the master in a find- 
ing of fact is very persuasive in this court. It is to be taken as pre- 
sumptively correct, and will not be disturbed on appeal, "unless some 
obvious error has intervened in the application of the law, or some 
serious and important mistake has been made in the considération of 
the évidence," Furrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821, 36 
L. Ed. 649. A fortiori, when the question of fact is whether an order 
of the court has been disobeyed, and both the master and court con- 
cur in the conclusion that it has not been disobeyed. This last decree 
settles only the question that upon the facts then presented the court 
did not consider that the défendant was violating its injunetion. 
How much water may be taken by the défendant without violating the 
terms and spirit of the decree of February 24, 1897, must dépend upon 
conditions that may vary from day to day; and the défendant would 
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be liable in an action for damages for any injury which plaintiff suf- 
fers, if he can establish by proof tbat the défendant company is taking 
more water than is allowed by such decree. The appeals are dis- 
missed. 



ZACHER V. FIDELITY TRTJST & SAFETT-VAULT CO. et al, 

(Circuit Court of Appeals, Sixth Circuit January 8, 1901.) 

No. 815. 

1. EbCEIVEBS— RlQHT TO PROPERTT IN AUOTHEB StATB. 

A recelver appointed under Gen. St. Oonu. 1888, § 1942, relative to wlnd- 
ing up corporations, by a court of that state, — neither the statute nor thc 
decree of the court appointing him dissolvlng the corporation or vestlng 
in him its property or powers, — cannot by vlrtue of hls receivershlp re- 
cover property of the corporation In another state, as against a creditor 
there attaching It. 

S. Samb — Efpect of Assignment. 

The lien of a creditor attaching property of a Connecticut corporation in 
Kentucky after appointment of a recelver for It by a Connecticut court, — 
the recelver not being vested with the property or powers of the corpora- 
tion, — is not displaced by the subséquent gênerai assignaient to the re- 
celver by the corporation. 

8. Fbdbkal Coubts — Following State Décision. 

The décision of the court of appeals of Kentucky on the question of the 
rlght to property in Kentucky of a Connecticut corporation, as between 
Its recelver appointed by a Connecticut court and creditors making attach- 
ment in Kentucky after a gênerai assignment to the recelver by the cor- 
poration, that the assignment was not a gênerai voluntary assignment, and 
that therefore the recelver was not entitled to the property, is blnding on 
a fédéral court In a suit between the recelver and such attaching creditors 
for the property.i 

4. EsTOPPEIi. 

A creditor attaching property of a corporation In one state Is not estop- 
ped to assert hls right to It, as against the recelver of the corporation 
appointed In another state, by reason of filing bis clalm in the proceedings 
in the latter state; he not havlng ceased to assert his rlght to the attached 
property. 

Appeal from the Circuit Court of the United States for the District 
of Kentucky. 

Alex. P. Humphrey, for appellant. 

W. O. Harris and John C. Doolan, for appelleea. 

Before LUKTON and SEVERENS, Circuit Judges, and CLARK, 
District Judge. 

LTJRTON, Circuit Judge. A fund in the registry of the court be- 
low belonging to the Newport News & Mississippi Valley Company, 
a corporation of the state of Connecticut, is claimed by the appel- 
lant as recelver appointed under an order of a Connecticut court, 
and also by the appellees, who hâve attached the fund under the gar- 

1 State laws as rules of décision in fédéral courts, see notes to Griffln v. 
Ovèrman Wheel Co., 9 C. C. A. 548; Wllson v. Perrln, 11 0. 0. A. 71; Hlll 
V. Hite, 29 C. C. A. 553. 
106 F.— 38 
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nishment statutes of Kentucky. •'The facts essential to an under- 
standing of the points upon which the case must turn are thèse: 
The Newport News & Mississippi Valley Company is a corporation 
organized under a spécial charter granted by the state of Connecti- 
cut, whereby it was authorized to construct, or acquire by purchase 
or lease, Unes of railroad, and to operate same in any state of the 
United States except the state of Connecticut. Under this roving 
charter it leased the railroad of the Chesapeake, Ohio & Southwest- 
ern Railroad Company, a Kentucky corporation, whose railroad was 
wholly within the states of Kentucky and Tennessee, and operated 
same as lessee until July 23, 1893, when by mutual consent the lease 
was terminated, and the opération of the railroad resumed by the 
lessor Company. The liability of the Newport News & Mississippi 
Valley Company to the appellees was incurred while operating said 
railroad as lessee. After the termination of said lease, the Newport 
News & Mississippi Valley Company disposed of a large amount of 
Personal assets, consisting of bonds, stocks, equipment, material, 
etc., to the Hlinois Central Eailroad Company, realizing therefrom 
in the neighborhood of $1,000,000, which proceeds were at once paid 
over to O. P. Huntington in discharge of large claims held by him 
against said Company. Certain other property, of no great value, 
situated in Kentucky, was also conveyed to certain ofiBcials of the 
corporation to protect them against loss as sureties upon various 
officiai bonds executed by the corporation in pending légal proceed- 
ings. Thèse dispositions of property were followed by a stockhold- 
ers' meeting held on March 16, 1894, at New Haven, Conn., where 
it was unanimously voted that the aflairs of the company should 
be wound up. March 20, 1894, G. P. Huntington, a very large stock- 
holder of said company, applied to the superior court, sitting at 
New Haven, Conn., for the appointment of a receiver to take charge 
of the assets of the comi^ny according to the provisions of a stat- 
ute of the state providing for the winding up of domestic corpora- 
tions. Appellant was accordingly appointed temporary receiver, and 
on April 13, 1894, he was appointed and qualifled as permanent re- 
ceiver. On the 14th of April, 1894, F. H. Davis, the président of 
said company, made to Zacher a gênerai deed of assignment, con- 
veying to him, as receiver, ail of the property of the corporation, 
wherever situated. This deed was ratified by vote of the directors 
of the corporation on May 8, 1894. On the following day it was 
acknowledged for registration and delivered to Zacher as the deed 
of the corporation. The appellee James E. Crouch levied his at- 
tachment May 1, 1894, — a date subséquent to Zacher's appointment 
as receiver, but antécédent to the delivery of the deed of assign- 
ment made to him by the debtor corporation. The attachment of 
the Fidelity Trust & Safety-Vault Company was not levied until 
May 11, 1894, — ^a date subséquent to the deed of gênerai assign- 
ment above referred to. The court below held that Zacher was not 
an assignée under such a voluntary assignment as should be en- 
forced against creditors pursuing their remédies under the law of 
Kentucky; thàt state being the actual situs of the fund which the 
receiver was seeking to recover and remove to Connecticut. The 
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attachments were both sustained. From this decree, Zacher tas 
appealed. 

ïhe questions arising upon the appeal from the decree sustaining 
Crouch's attachment are somewliat différent from those involved 
in the appeal from the decree sustaining the attachment levied by 
the Fidelity Trust & Safety-Vault Company. Neither the Connecti- 
cut statute under which the Connecticut court was proceeding, nor 
the order of the Connecticut court appointing Zacher, undertook to 
vest in the receiver the title to the corporate assets. Until the gên- 
erai deed of assignment subsequently made by the corporation be- 
came effective by delivery, Zacher was the mère officer of the court 
appointing him, holding possession of the assets of the corporation 
within its jurisdiction, and subject to its order and direction. 
Whether the proceeding under which he was appointed was one 
in invitum or not is not a controlling circumstance. It was a ju- 
dicial proceeding, and its utmost effect was to place the property 
of the corporation within the jurisdiction of the court in custodia 
legis. Appellant was the mère hand of the court which appointed 
him, having no powers except such as were conferred upon him by 
the order of his appointment, and the course of procédure of the 
court under its gênerai powers as a court of equity, and its spécial 
powers under the statutes of the state. Having no extraterritorial 
■power or authority, a receiver cannot sue in a court of another juris- 
diction except by comity of the court whose assistance he invokes, and 
his authority will not ordinarily be recognized to the préjudice of cred- 
itors pursuing their remédies under the law of the situs of the property 
he seeks to recover. Booth v. Clark, 17 How. 322, 15 L. Ed. 164; Se- 
curity Trust Co. v. Dodd, Mead & Co., 173 U. S. 624, 19 Sup. Ct. 545, 
43 L. Ed. 835; Commercial Nat. Bank v. Motherwell Iron & Steel Co., 
95 Tenn. 172, 31 S. W. 1002, 29 L. E. A. 164; Sands v. E. S. Greeley 
& Co., 31 C. C. A. 424, 88 Fed. 130; Upton v. Hubbard, 28 Conn. 
274; Johnston v. Eogers' Eeceiver (Ky.) 43 S. W. 234; Zacher v. 
Safety-Vault Co., 59 S. W. 493; and Weedon v. Association, 59 S. 
W. 758, decided by the Kentucky court of appeals December, 1900, 
and not yet officially reported. The cases of Zacher v. Safety-Vault 
Co. and Weedon v. Association, cited above, are very late utterances 
of the Kentucky court of appeals, and are authoritative announce- 
ments as to the circumstances under which a foreign receiver or 
assignée will be aided in the recovery of the debtor's property situ- 
ated within Kentucky, under the rule of comity and policy recog- 
nized by that state touching foreign assignments and foreign re- 
ceivers. The situs of the property which the appellant claims in 
his character as receiver and assignée is in the state of Kentucky. 
The limitations under which a foreign receiver or assignée may 
enforce a claim to the property of the nonresident debtor are those 
prescribed by the law and policy of the state of the situs of the 
property claimed. Booth v. Clark, 17 How. 322, 15 L. Ed. 164; 
Eeynolds v. Adden, 136 U. S. 348, 354, 10 Sup. Ct. 843, 34 L. Ed. 
360; Security Trust Co. v. Dodd, Mead & Co., 173 U. S. 624, 19 Sup. 
Ct. 545, 43 L. Ed. 835. Inasmuch as Crouch's attachment was 
actually levied before Zacher had any other title, authority, or right 
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than that cônferred by the order appointing him receîver, ît follows 
that he acquired a lien which was not displaced by tlie subséquent 
gênerai assignment made to Zacher by the debtor corporation, 
whether tbat assignment be regarded as voluntary or involuntary. 
Différent considérations apply to the attachment levied by the 
other appellee, the Fidelity Trust & Safety-Vault Company, whose 
attachment was not levied until after the deed to Zacher of May 
9, 1894. For appellee it has been urged veiy strenuously that the 
deed conveying to Zacher the entire corporate property was a vol- 
untary conveyance for the equal beneflt of ail the creditors of the 
corporation, and as such was in accord with the policy of Ken- 
tucky, and would be supported by the courts of that state against 
ail subséquent liens under the attachment laws of that state. In 
Coflin V. Kelling, 83 Ky. 649, 656, the suprême court of Kentucky 
upheld a voluntary assignment for the equal beneflt of ail the as- 
signor's creditors made in Ohio against attachments by local cred- 
itors of property in that state levied subséquent to the assignment. 
Pryor, J., in delivering the opinion of the Kentucky court, among 
other things, said: 

"The courts of this state will recognize the right of the owner to dispose of 
his property by contract, and will uphold such right, although made in an- 
other jurisdiction, when not against the policy of our law, or plainly injurious 
to the rlghts of the résident creditor." 

After showing that this was the prevailing ruie in the courts of 
other States, the learned judge said: 

"A settled rule affecting the assignment and transfer of Personal estate pre- 
vailing in our sister states, and adopted or foUowed In this state, can work no 
hardship on our citizens. The creditor may be put to the Inconvenience of 
presenting his daim to the assignée for payment in a différent jurisdiction, 
but the same rule would apply to the creditor in Ohio, where the assignment 
had been made in Kentucky. The only question in this case, It seems to us, 
is, would the assisnment made in Ohio hâve been valid and enforced in this 
state if made hère? If so, a subséquent attaehing creditor should not be 
allowed to defeat the claim of the assignée. There is nothing in this case in- 
consistent with the line of policy adopted In this state upon this subject, either 
in the statute of assignments or the judicial décisions under It Ail of the 
debtor's property is transferred and conveyed to the assignée for creditors with- 
out any préférence or priority. A bond is certified to bave been executed, 
and the assignée has qualifled; and, while the contents of the bond are not 
made to appear, the court will présume that it is such a bond as is usually 
required of assignées. What the costs of the proceeding in Ohio may be, or 
the character of the exemption laws in that state, we are not informed; nor 
is it necessary that this court should be before enforcing the claim of the 
assignée. No complaint is made that the Kentucky creditor will not obtain 
his pro rata portion of the proceeds of the debtor's property, or, rather, no fact 
established that would authorize this court to assume that the property is to 
be wasted in costs, or made the prey of too libéral exemption laws." 

The proceedings of the superior court of Connecticut, under which 
Zacher was appointed receiver, were authorized by section 1942 of 
the General Statutes of 1888, which is in thèse words: 

"The superior court in the county in which any corporation, organized under 
the laws of this state, has its principal place of business, may, as a court of 
equity, on the application of any of its stockholders, wind up its affairs and 
dissolve it, if said court shall flnd that said corporation has voted to wind up 
its affairs, or abandoned the business for which It was organized, and has 
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tliereafter neglectëd within a reasonable time or In a proper manner to wlnd 
up its aft'airs and distribute its effects among its. stockholders; and for this 
purpose may, if it dfeem it necessary, appoint one or more receivers of the 
estate of said corporation, and lirait a time for its creditors to présent their 
claims to such receivers, and direct public notice thereof to be given; and ail 
claims not presented witbin such time shall be barred. Said receivers shall 
allow ail just claims against said corporation, collect its debts, sell its prop- 
erty, and couvert the same into money, and report their doing to said court as 
It may direct. Said court may, on complalnt of any person aggrieved by such 
doings, grant such relief as the nature of the case may require; and it may 
malje such orders as to the payment of debts and distribution of the efCects 
of said corporation as may be just and conformable to law." 

The application for the appointment of a receiver was made by C. P. 
Huntington. His application immediately followed the unanimous 
détermination of the stockholders to wind up the affairs of the cor- 
poration. No résistance was made by the company to the applica- 
tion. Still the appointment was one which the court might make 
or not, in its discrétion. The proceeding was in form and substance 
a judicial proceeding, though conducted with the seeming consent 
of ail parties. The gênerai assignment followed the pennanent ap- 
pointment of Zacher. It was not made under any order of the 
court, nor as a requirement of the statute under which the court 
was proceeding. It was a conveyance to Zacher "as receiver," and 
recited his appointment. Its effect was to vest him with the title 
to the corporate assets, subject to the purposes of his appointment as 
receiver, and subject to the orders and decrees of the court which 
had appointed him. The statute under which the court was pro- 
ceeding was not technically an insolvent statute. It was one which 
provided a mode by which domestic corporations might be wound up 
and dissolved. Insolvency was not a condition to the exercise of 
jurisdiction under it. The statute contemplâtes that the property 
of the corporation shall be sold, its debts paid, and the surplus, if 
any, divided among the stockholders. If the assets are déficient, 
their equal distribution, subject only to équitable préférence, is 
plainly implied and required. Should the proceeding, including the 
deed of assignment, upon ail the facts of the case, be regarded as 
a purely voluntary proceeding, and the assignment as a voluntary 
gênerai assignment for the equal beneflt of ail creditors, and there- 
fore to be enforced by the courts of Kentucky against the claims 
of local creditors pursuing remédies under local statutes? 

The insistence of the learned counsel for appellant Zacher is that 
the whole proceeding was voluntary, and that the assignment should 
be regarded as a gênerai voluntary assignment, good under the law 
and policy of Kentucky. In support of this they cite us to the cases 
of Ooflin V. Kelling, 83 Ky. 649, and Ward v. Manufacturing Co., 
71 Conn. 345, 41 Atl. 1057. In Ward v. Manufacturing Co. a re- 
ceiver had been appointed for a Connecticut corporation in a pro- 
ceeding instituted under an act passed in 1895, — an act substan- 
tially identical with section 1942 of the General Statutes of 1888. 
It appeared in that case that the court appointing the receiver had 
diiected the corporation to make a gênerai deed of assignment to 
the receiver, and that in pursuance of such order such a deed had 
been made. Upon évidence that the whole proceeding had been 
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Toluntarily instituted and conducted by the corporation, thé court 
held that the deed operated as a gênerai Toluntapy assigument, and 
as such was good under the laws of New York, and that a New 
York creditor who had attached and sold property situated in New 
York must account for the Ml value of the property so appropriated, 
before being allowed to share in the dividends paid by the receiver. 
The case is not, however, controlling, for the reason that the courts 
of the actual situs of the property sought to be reached by a foreign 
assignée or receiver must for themselves détermine whether the 
particular transaction is or is not such a voluntary assignment as 
will be upheld under the law and policy of the state. Reynolds v. 
Adden, 136 U. S. 348, 354, 10 Sup. Ct. 843, 34 L. Ed. 360; Securitv 
Trust Co. V. Dodd, Mead & Go., 173 U. S. 624, 19 Sup. Ot. 545, 43 
L. Ed. 835. The matter presented by this appeal does not seem 
open for independent considération. The appellant asserted his title 
to another fund under the jurisdiction of one of the local courts of 
Kentucky against a creditor whose attachment was subséquent to 
the deed of assignment under which he then and now claims. The 
matter came ultimately before the Kentucky court of appeals, which 
held that Zacher was not an assignée under a voluntary gênerai as- 
signment, and that he could not recover the property of the corpo- 
ration, to the préjudice of creditors who were pursuing their remé- 
dies under the local law. The assignment in question there is the 
assignment involved hère, and the facts in that case the facts of the 
case before us. The opinion of the Kentucky court bas been an- 
nounced pending considération of this case, and is as yet ofQcially 
unreported. The case was that of Zacher v. Fidelity Trust & Safety- 
Vault Company cited heretofore. After stating the material facts, 
the Kentucky court said: 

"It therefore only remalns for us to détermine whether the transfer made 
to appellant was équivalent to a common-law or voluntary assignment for the 
benefit of ail the creditors, or was It in the nature of à. proceeding in invitum ? 
It Is the contention of appellant that he is nothing but a voluntary assignée; 
that the Connectlcut proceeding under which he was appointed is simply a 
statutory provision for voluntary assignment of Insolvent corporations for the 
benefit of ail their creditors equally, while it Is the contention of appelles 
that the whole proceeding in Oonnectlcut is a scheme to prefer certain cred- 
itors of the corporation outslde of this state to the préjudice of the local cred- 
itors. To support this contention they point to the fact that nearly ail of the 
assets of the company before the assignment were turned over to the large 
stoclîholders and offlcers to pay and protect liabilities due them, to the préju- 
dice of local creditors, and that no steps hâve been taken by appellant, as re- 
ceiver, during ail of the years that hâve intervened since his appointment, 
looklng to the recovery of this property for the benefit of ail of the creditors. 
Appellant himself has not testified, and the testimony of the président and 
secretary of the company and of the attoiney of appellant, who was aiso the 
attorney of the defunet corporation, most certalnly discloses the most extraor- 
dinary disregard of the rights of the creditors of this corporation living in 
the state of Kentucky. And we think that the proceeding under which appel- 
lant was appointed to take charge of the assets of the liquidating corporation 
was clearly in invitum, both in their form and charaeter. The relief was 
sought by a stocliholder and creditor, the corporation was made a défendant, 
the judgment upon its face did not purport to be a consent judgment, and 
this court will not inquire whether the corporation itself Instigated the grant- 
ing of the relief sought by the creditor who Instituted the suit. There was ia 
fact no voluntary or common-law assignment, for the benefit of ail the cred- 
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Itors equally, made or authorized by the corporation, such as thls court has 
held to be blndlng upon creditors résident In thls state. On the contrary, we 
thlnk the proceeding in Connectlcut was a statutory one for -wlnding up the 
afCalrs of an insolrent corporation under the laws of that state, aud is oper- 
ative as to property in Kentueky only so far as the courts in thls state choose 
to respect it, and that so far as appellant, as recelver or assignée, tooli title 
to such property, he toolî it subservient to appellee's attachment." 

Where the question is as to the validity of a particular foreign 
assignment under the law of Kentueky, we ought not to hesitate to 
yield to the authority of the highest court of that state, when we flnd 
that upon an identical record between the same parties it has held 
the assignment in question not such a voluntary assignment as by 
the comity of that state is valid as against the subséquent lien of 
local creditors. The décision of the Kentueky court is one of blended 
law and fact, and so far concerns the purely local policy of that state 
that we are not disposed to refine in respect to how far we might 
reach a différent conclusion upon the same facts and yet administer 
the law of the state. It would be a scandai upon the administration 
of justice if two eo-ordinate courts, administering the same law, 
should reach a différent conclusion upon the same facts; and more 
especially would thls be so in respect of a matter in whieh the high- 
est court of the state whose comity and policy was involved had led 
the way by a décision between the same parties in respect to another 
fund embraced in the same assignment. Neither do we think that 
creditors of the Newport News & Mississippi Valley Company are 
bound by the Connectieut statute providing for the winding up and 
dissolution of Connectieut corporations, as provided by section 1942 
of the Connectieut General Statutes of 1888, to such an extent as to 
be prohibited from arailing themselves of the remédies afforded them 
by the law of Kentueky against property of such corporations situ- 
ated in Kentuckv. 

The case of Eelfe v. Rundle, 103 U. S. 222, 26 L. Ed. 337, is plainly 
distinguishable. Eelfe appeared in the Louisiana court, not as a 
receiver appointed by a court of Missouri, "but as the statutory sue- 
cessor of a corporation which the court had in a legitimate way dis- 
solved and put out of existence." He was in fact the corporation 
itself, for ail the purposes of winding up its affairs. Neither the 
Connectieut statute of 1888, nor the decree appointing a receiver, 
dissolved the Newport News & Mississippi Valley Company, or vested 
in the receiver the property and powers of that corporation. He 
was an ordinary receiver, appointed as a step in a judicial proceed- 
ing for the ultimate winding up and dissolution of the corporation. 
No such conséquence attached to his appointment as resulted from 
Eelf e's appointment under the very peculiar Missouri statute in- 
volved in Relfe v. Rundle. 

Pinally it has been urged that the appellee James E. Crouch is 
estopped to deny Zaeher'a title to the fund in controversy beeause 
he subsequently filed his claim in the Connectieut proceeding. But 
Crouch did not thereby intend to abandon his lien, nor did he cease 
to assert his right to appropriate the fund in Kentueky to the satis- 
faction of his claim. His right to file his claim for a dividend out 
of the Connectieut case was resisted by the receiver upon the ground 
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that he was at the same time endeavoring to subject assels in Ken- 
tucky, and the court was for this reason moved to strike Ms claim 
from the files. This motion was denied, and the claim is still pend- 
ing, undisposed of. The ground iipon which the 'Oonnecticut court 
refused to repel Crouch is not stated, but the ruling was probably 
made upon the authority of Ward v. Manufacturing Oo., 71 Conn. 
345, 41 Atl. 1057, where a New York creditor of a Oonnecticut cor- 
poration waa permitted to receive a dividend upon the balance of 
his claim after deducting the value of certain property situated in 
New York, which he had there attached and sold after knowledge 
of the appointment of a receiver in Oonnecticut under section 1942 
of the Oonnecticut General Statutes of 1888, and after a conveyance 
had been made by the corporation to the receiver. We see no rea- 
son why Crouch may not in the Oonnecticut case likewise obtain a 
dividend upon so much of his claim as shall remain unsatisfied upon 
the conclusion of his effort to reach the assets of the corporation 
open to him under the law of Kentucky. The estoppel, if any estop- 
pel there be, is one operating upon him in the Oonnecticut proceed- 
ing. The filing of his claim there was not an élection to abandon 
the lien acquired under the law of the situs of the property attached, 
as it is not necessarily the assertion of any inconsistent right. The 
decree of the circuit court must be afflrmed. 



PADGETT et al. v. POST. 

(Circuit Court of Appeals, Fourth Circuit, February 7, 1901.) 

No. 371 

1. MuNiciPAi, Bonds— lÎEPBAL of Statotokt Provisions pob Patment — Man- 

DAMtTS TO EnFOT^CE JDDGMENT. 

Where thè législature of a state hàs authorlzed a municlpality to Issue 
bonds, and provided in the same act for the levy and collection of taxes 
to pay the principal and interest of the same, such provision becomes a 
part of the contract on the issuance of the bonds, which cannot be im- 
palred by any subséquent législation; and a fédéral court which has ren- 
dered a judgment against the municlpality on such bonds or their coupons 
may compel the levy of a tax for Its payment by mandamus, notwithstand- 
Ing the attempted repeal of the provisions therefor by the législature. 

2. CONSÏITDTIONAI, LAW — ImPAIRING OBLIGATION OF CONTBACTS — SOUTH CaBO- 

LINA STATDTE. 

The acts of the législature of South Carolina prohibltlng the levy of 
any tax to pay township bonds Issued In aid of a rallroad, except in 
certain cases, or any judgment rendered thereon, and repeallng ail acts 
Inconsistent therewith (22 St. at Large, p. 534; 23 St. at Large, p. 78), 
are in violation of the constitution of the United States, as impairing the 
obligation of contracts, and void, in so far as they affect bonds in the 
hands of bona fide holders, which were issued under prier statutes pro- 
viding for the levy of taxes for their payment; and they constitute no 
défense to a proceeding in a fédéral court for a writ of mandamus to 
compel the levy of a tax to pay a judgment of such court rendered upon 
such bonds. 
8. Mdnicipal Bonds— Mandamus to Enpoece Judgment— Levy to Pat Ab- 

KBAHAGK OV InTEREST. 

It is no défense to a proceeding for a wrlt of mandamus to compel the 
levy of a tax to pay a judgment rendered on municipal bonds that the act 
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under wWch boBâs were issued requlred the levy of an annual tax to pay 
the Interest and create a slnking fund to pay the principal, and that the 
municipality has failed to make such annual levies; and the writ may 
command a single levy to meet the entlre judgment. 

In Error to the Circuit Court of the United States for the District 
cf South Carolina. 

T. G. Croft (Croft & Tillman, on the brief), for plaintiffs in error. 
Henry A. M. Smith, for défendant in error. 

Bef ore GOFF, Circuit Judge, and PURNELL and WADDILL, Dis- 
trict Judges. 

GOPP, Circuit Judge. The circuit court of the United States for 
the district of South Carolina on the 17th day of April, 1900, directed 
that a writ of mandamus issue, requiring D. D. Padgett, B. A. Coch- 
rane, and A. G-. Williams, county commissioners for Edgefield county, 
S. C, and J. B, Haltiwanger, auditor, and ï. C. Morgan, treasurer, for 
said county, to assess, levy, and coUect, respectively, such tax 
upon and from the property in Pickens township of said county as 
vi'ould be necessary to pay a judgment, with the interest and costs 
due thereon, rendered by said court in favor of Henry A. V. Post, 
surviving partner of the flrm of Post & Pomeroy, against Pickens 
township, in the county of Edgefield, in the state of South Carolina, for 
the sum of $15,970.50. The plaintiffs in error, the respondents below, 
against whom said writ was directed to issue, bring the matter hère, 
assigning as error that under the laws of the state of South Carolina 
the county commissioners in said state are expressly prohibited from 
making the levy required by the writ of mandamus, and the county 
auditors and treasurers are also by the terms of said laws prevented 
from entering upon the tax duplicata or collecting any such taxes as 
are mentioned in said writ, and that therefore said officiais are not 
only without authority to levy and coUect such taxes, but that, should 
they do so, they would render themselves liable for a breach of officiai 
duty under the laws of that state, and be guilty of "misfeasance in 
office," and also because that, under the acts of the gênerai assembly 
of South Oarohna by virtue of which the bonds on which said judg- 
ment was rendered had been issued, it was contemplated and authority 
was given only to make a tax levy sufficient to pay the annual inter- 
est and one-twentieth of fhe principal of the bonds in any one year, 
and that, as a number of years had passed without the annual interest 
and installment of principal being levied for and collected, it followed 
that the right to demand the levy and collections had been lost to the 
holder of the bonds in whose behalf said judgment had been entered. 
It was further assigned as error ttiat under the laws of the state of 
South Carolina the power to levy taxes upon the townships of that 
state rests solely with the gênerai assembly, and that no authority 
had been given said officiais to make the levy and collections that they 
were required by the writ of mandamus to do. The said case of Post 
V. Pickens Tp. was, by writ of error sued ont by the township, brought 
to this court for review, and the judgment mentioned was afflrmed. 
41 C. C. A. 1, 99 Fed. 659. The facts are fully stated in the opinion 
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then irêndered, to which référence is now made. Id., 41 C. C. A. 2, 3, 
99 Fed. 659, 660. The mandate of this court having issued, reciting 
the afiarmance of said judgment, and directing that such. f urther pro- 
ceedings should be had in said circuit court as would be proper, the 
plaintifE in the case sued ont an exécution on the judgment, which was 
placed in the hands of the marshal of the district, who made return of 
nulla bona. Thereupon the pétition for the allo^rance of the writ of 
mandamuB was duly filed by the plaintifl in the original proceeding, 
and came on to be regularly heard, when the order before mentioned, 
directing that the mandamus issue, was entered, from which this writ 
of error was allowed. 

The statutes of the state of South Carolina now drawn in question 
were discussed and construed by this court in the opinion rendered by 
it when the case of Post v. Pickens Tp. was disposed of, supra. Also, 
at the présent tenu, in the case of Hicks v. Cleveland, 106 Fed. 459, 
this court, in afQrming an order directing a writ of mandamus to issue 
in a case similar to this, again reviews that législation, and adhères 
to the resuit reached heretofore by it. Référence is made to the opin- 
ion in said last-mentioned case, in which the causes of error we are 
now considering are fully adverted to, and shown to be without merit. 

The statute under which the bonds in issue were authorized was 
passed by the gênerai assembly of South Carolina on December 22, 
1883. 18 St. at Large, p. 409. This législation has been held by this 
court to be valid, and the proceedings thereunder resulting in the issu- 
ing of the bonds to hâve been regular. The judgment rendered in 
favor of Post against Pickens township is in fact conclusîve as to the 
validity of the bonds, as well as of the act under which they were 
issued. Harshman v. Kiox Co., 122 U. S. 316, 7 Sup. Ct. 1171, 30 L. 
Ed. 1152. The protection of this law under which they were issued 
stays with the bonds and their coupons untU they are paid, and it 
formed a part of the contract with Pickens township, which cannot be 
impaired by the subséquent législation relied on by the plaintiffs in 
error. Edwards v. Keasey, 96 U. S. 595, 24 L. Ed. 793; Seibert v. 
Lewis, 122 U. S. 284, 7 Sup. Ot. 1190, 30 L. Ed. 1161; Barnitz v. Bev- 
erly, 163 U. S. 118, 16 Sup. Ct. 1042, 41 L. Ed. 93. By the provisions 
of this statute the county commissioners were expressly directed to 
make the levy for the payment of the interest on, as well as the princi- 
pal of, the bonds mentioned, and the county auditor and county treas- 
urer were instructed to carry the levy into effect and to collect the 
taxes. The subséquent statutes relied on by the plaintiff in error were 
enacted March 5, 1897 (22 St. at Large, p. 534), and March 6, 1899 
(23 St. at Large, p. 78), — the latter after the institution of the suit, 
during the progress of which this proceeding became necessary. The 
first mentioned of said statutes reads as follows: 

"Section 1. Be It enacted by the gênerai assembly of the Btate of South 
Oarolina, that from and after the passage of this act, no board of township 
commissioners, nor county board of commissioners, nor any other otHcer, or 
oflicers, shall assess or levy, and no county treasurer nor other offlcer or offl- 
cers Bhall collect any tax for the payment of township bonds or the coupons 
thereof, Issued in the aid of a railroad: provlded, this act shall not apply to 
those bonds Issued In the aid of railroads that hâve been completed and fln- 
Ished thiough such townships as hâve issued such bondSj nor until such road 
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shall bave been aecepted by the railroad oommîssSon: provlded, further, that 
the provisions of thls act shall not apply to Newberry county or any part 
thereof, nor to bonds issued in aid of tbe Pickens Kailroad Company by cer- 
tain townsbips in Picliens county. 

"Sec. 2. Ail acts and parts of aets in conflict with tbis act be, and the same 
are bereby, repealed." 

The act of March. 6, 1899, is the same as the statute just quoted, 
with the interposition of the words "or judgment entered up thereon," 
in the first section; thereby mailing the prohibition apply to "bonds 
or the coupons thereof, or judgment entered up thereon, issued in the 
aid of a railroad." The évident intention of the législation was to 
prevent the enforcement of the judgments of such courts as had been 
required, by virtue of their jurisdiction, to pass upon cases in which 
the validity of bonds of the character mentioned had been called in 
question. It may be true that the gênerai assembly of South Caro- 
lina can dispose of thèse questions of constitutional construction and 
of commercial law in a manner much more satisfactory, at least to 
it and to the localities whose officiais issued the bonds referred to, 
than can the courts now held in that state, in which event it is pe- 
culiarly unfortunate that under our System of government the final 
décision of such cases is committed to the impartial judgment of the 
suprême court of the United States. Clearly, this législation, so far 
as it refers to the bonds now in suit, is void; for it not only lessens 
the efflcacy of the means provided for their payment by the laws exist- 
ing when the contract conceming them was made, but it entirely de- 
stroys them, thereby, in a constitutional sensé, impairing the obliga- 
tion of said contract. Wolfe v. Citv of New Orléans, 103 U. S. 358, 
26 L. Ed. 395; Rails Co. Ct. v. U. S., 105 U. S. 733, 26 L. Ed. 1220; 
Louisiana v. Police Jury of the Parish of St. Martin, 111 U. S. 716, 
4 Sup. Ct. 648, 28 L. Ed. 574; Port of Mobile v. Watson, 116 U. S. 289, 
6 Sup. Ct. 398, 29 L. Ed. 620; Seibert v. Lewis, 122 U. S. 284, 7 Sup. 
Ct. 1190, 30 L. Ed. 1161. 

The insistence of the plaintiffs in error that no levy or collection of 
taxes can be made for past years is an effort to gain profit by their 
own misconduct, and is entirely without merit. The burden may be 
heavy and hard to bear, but it was voluntarily and legally assumed, 
and the township is now by the mandamus simply required to pay 
over the fund that bas remained in the hands of ita inhabitants be- 
cause of the failure of their représentatives to comply with the require- 
ments of the law. This phase of the question was considered in a 
similar case and disposed of by the suprême court of the United States 
in the manner I hâve indicated. City of East St. Louis v. Amy, 120 
U. S. 600, 604, 7 Sup. Ct. 739, 30 L. Ed. 798. 

The fear expressed by the plaintiffs in error that they will be pun- 
ished for ofQcial misconduct, should they obey the orders of the circuit 
court of the United States for the district of South Carolina, — orders 
which simply direct them to perform their duties, — is certainly 
groundless; and we cannot share with them the thought that there 
is danger of such a travesty on justice, at least within the limits of 
the jurisdiction of this court. There is no error in the judgment com- 
plained of, and it is afSrmed. 
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BBADDOCK BEBWING CO. et al. v. PFAUDLER VACUTJM FER- 
MENTATION CO. 

(Circuit Court of Appeals, Tliird Circuit. MarclJ 4, 1901.) 

1. Kbplbvin— PijEa— Sdfpiciency. 

A plea lu replevin "ttiat said goods and chattels are the goods and 
chattels of tlie défendant, and not of the plaintifC, as alleged" is insuffi- 
cient to raise the issue that they were annexed to and formed a part 
of defendant's land before the action was commenced, and hence were not 
subject to replevin. 

a. CoKDiTiONAii Sale — Réservation of Title— Validity. 

A réservation of title in a conditional sale of goods is valid as between 
the vendor and the vendee, and those sueceeding to the rights of the lat- 
ter, with knowledge of such réservation. 

8. Erhok— Parties. 

A reeelver of an insolvent corporation cannot complain that a judg- 
mcnt rendered on an issue tendered by a plea flled by the corporation 
before he was admitted as a party défendant is erroneous, where he bas 
■wholly failed to plead to the déclaration, and no error of record appears. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Action by the Pfaudler Vacuum Fermentation Company against 
the Braddock Brewing Company and another. From a judgment 
for plaintiff the défendants bring error. AfQrmed. 

Thomas Patterson, for plaintiffs in error. 
C. C. Dickey, for défendant in error. 

Before DALLAS and GEAY, Circuit Judges, and BEADFOKD, 
District Judge. 

BKADFOED, District Judge. In this case a writ of error has 
been taken to reverse a judgment for the plaintiff in an action of re- 
plevin brought by the Pfaudler Vacuum Fermentation Company, the 
défendant in error, against the Braddock Brewing Company, one of 
the plaintiffs in error. The Pfaudler company, as party of the first 
part, and Phillip Julius Vischer, as party of the second part, entered 
Febraary 10, 1897, into a certain contract under seal which, after 
reciting that the Pfaudler company was then the owner of certain 
patents for the processes known as the vacuum system of ferment- 
ing, ripening and aging malt liquors, and for certain steel casks used 
in that System, and was possessed of other inventions and apparatus 
in connection therewith, and that Vischer was désirons of obtaining 
the right to use the system, together with the casks, inventions and 
apparatus necessary to operate it, in his brewery in Braddock, Penn- 
sylvania, provided, among other things, that the Pfaudler company 
should erect in his brewery a plant for operating the above men- 
tioned system, including casks, vacuum pumps, cooling coil, gauges, 
regulators, piping and flttings, and should grant to Vischer a license 
to use the same and should extend such license to such additional 
casks as should be furnished by the Pfaudler company to Vischer 
and erected in the brewery of the latter, and that Vischer should pay 
to the Pfaudler company by way of considération the sum of |15,000, 
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as follows: $4,000 at the time of tlie shipment of the casks, $5,500 
when the plant was erected, and ÎSjS'OO in tbree promissory notes pay- 
able four months after the érection of such plant; the Pfaudler Com- 
pany agreeing to renew such notes twice. Paragraph 9 of the con- 
tract was as follows: 

"9. It is mutually understood and agreed that the title to and ownership 
of ail the property covered by this contract — including such additlonal easks 
as may be furnished under the provisions of this contract — are, and shall 
continue to be, in the party of the flrst part until the same shall be fully paid 
for to the party of the first part; and that the giving of the notes provided 
by said contract, or of other notes accepted in lieu thereof by the party of the 
first part shall not, nor shall any extension or renewals thereof, or of any part 
thereof, be considered as payment, but that the party of the first part shall 
continue to be the owner of sald property until ail of said notes, renewals or 
extensions shall be paid In fuU." 

It was then provided that when such pajTnent in fuU should be made 
Vischer should be the owner of the property, and the license granted 
to him should be perpétuai; but that in case such payment should 
not be made as therein provided the license should forthwith cease 
and détermine. Pursuant to the above mentioned contract the 
Pfaudler company placed and erected in Vischer's brewery the ma- 
chinery, apparatus and property described in the writ of replevJn. 
Subsequently the Braddock Brewing Company purchased from 
Vischer his brewery, including the plant so erected, with knowledge 
on its part of the contract between the Pfaudler company and Vischer; 
assuming as one of the conditions of the purchase the payment to the 
Pfaudler company of the unpaid balance of the debt due to it by 
Vischer under that contract. Such unpaid balance at the time of the 
issuing of the writ of replevin amounted to $5,600 exclusive of inter- 
est. The property and articles described in the writ were at the 
time of bringing the action in the possession of the Braddock com- 
pany and were then and at the time of the rendition of judgment 
in the court below of the value of $6,000. The ownership of the prop- 
erty, by reason of the non -payment in full of the purchase money, not 
having passed from the Pfaudler company to Vischer or to the Brad- 
dock company, the former company brought the présent action June 
20, 1899, and filed its déclaration in the usual form July 5, 1899, 
the latter company having given a property bond June 28, 1899. The 
Braddock company conflned itself to only one plea to the déclaration, 
as follows: "That the said goods and chattels were the goods and 
chattels of the défendant and not of the plaintiff as alleged." George 
W. Miller having been appointed receiver of the Bradlock company 
June 28, 1899, was by leave of the court made a co-defendant with that 
company January 10, 1900. The receiver did not in any manner 
plead to the déclaration. Pursuant to a stipulation between the par- 
ties the case was tried and determined without a- jury, and the court 
rendered judgment for the plaintiiï in thtf sum of $5,797.70. There 
are four assignments of error, gênerai in their character, which need 
not separately be considered. Taken together they substantially 
aver that the court erred in flnding and rendering judgment for the 
plaintiff instead of the défendant. The plaintiffs in error contend 
that the apparatus, machinery and property described in the wvit 



606 106 FEDERAL REPORTER. 

were annexed to and formed part of the land before the action was 
commenced and that, whatever may hâve been the intention or agree- 
ment of the Pfaudler company and Vischer, replevin was not a proper 
remedy and would not lie. If goods and chattels hâve without fraud 
or wrongdoing been se annexed to the freehold as, in the absence 
of any agreement to the contrary, to become part of it, it may be a 
serions question whether any prior understanding or intention that 
they should be treated as personalty can render appropriate a writ 
physically inapplicable to land. But it is unnecessary to décide this 
point. The pleadings do not raise it. The only plea, as before stated, 
is that of the Braddock company "that the said goods and chattels 
were the goods and chattels of the défendant, and not of the plaintiff 
as alleged." The plaintiffs in error are not at liberty, in contradic- 
tion of this plea, to claim that the property described in the writ is 
land, and not goods and chattels. It is further contended by the 
plaintiffs in error that the contract of February 10, 1897, in so far 
as it provided for the réservation of title in the Pfaudler company 
to the machinery, apparatus and property in question until the pur- 
chase money should be fully paid, was void as against the creditors 
of Vischer or of the Braddock company, and that so far as such cred- 
itors are concerned the transaction must be treated as an absolute 
sale and delivery to Vischer from whom the title passed to the Brad- 
dock company. It is undoubtedly true that in Pennsylvania the 
réservation in a conditional sale of goods and chattels of title or 
ownership in the vendor after delivery and until payment of the pur- 
chase money is void or voidable as against creditors; and it is equally 
well settled that the receiver of an insolvent corporation représenta 
not only its stockholders but its creditors. But such réservation of 
title is good as between the vendor and the vendee or those succeed- 
ing to the rights of the latter with knowledge of such réservation. 
The Braddock company having purchased from Vischer his brewery, 
including the machinery, apparatus and property covered by the 
agreement of February 10, 1897, with knowledge of the réservation 
of ownership in the Pfaudler company, is not in a position to ques- 
tion the validity of such réservation. The receiver, while admitted 
as a co-defendant with the Braddock company, has wholly failed to 
plead to the déclaration. The writ of error was taken to reverse 
the judgment rendered on the finding of the court below upon the 
issue joined. That issue was tendered, not by the receiver, but by 
the Braddock company, and was, as already stated, "that the said 
goods and chattels were the goods and chattels of the défendant, 
and not of the plaintiff as alleged." The receiver was not admitted 
as a party until after the plea had been flled. If he intended to ques- 
tion the validity of the réservation of title in the Pfaudler company, 
it was incumbent on him to interpose a proper plea. Not having done 
so, the plaintiffs in error necessarily fail in their contention. For 
the reasons above given the judgment of the court below is affirmed. 
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OLARK et al. V. ZARNIKO. 

(rarcult Court of Appeals, Eighth Circuit. February 25, 1901.) 

No. 1,359. 

1. OoHTKiBUTOKT Negligbkcb— Pehbmptobt Insteuctioiî. 

If, at the close of the trial of an action for damages for négligence, the 
évidence conelusively discloses the fact that the plaintift was guilty of 
négligence which contributed to his injury, it is the duty of the trial court 
to instruet the jury to retum a Terdlct for the défendant. 

8. PUHPOSB AND EpFECT OF SECTION 672, C. 9, CoNsoL. St. Nkb. 1891. 

Section 572, c. 9, Oonsol. St. Neb. 1891, whlch provides that every rall- 
road Company shall be liable for ail damages inflicted upon the persons 
of passengers while being traasported over its road, except in cases where 
the injuries arise from the eriminal négligence of the persons injured, 
does not make a common carrier an insurer of the safety of passengers, 
but merely establishes a presumptlon that damages inflicted upon a pas- 
senger are entirely attributable to the négligence of the railroad Com- 
pany, 

8. QroSS COHTEIBUTOIIT NEGLIGENCE FATAL TO ReCOVBEY UNDBR ThiS StAT- 
DTB. 

If, at the close of the trial of an action by a passenger for négligence, 
under this statute, the évidence discloses the fact that the plaintifC was 
guilty of gross négligence, — that Is, of a flagrant and reclîless disregard 
of hls safety, — which contributed to his injury, such négligence is fatal 
to his recovery, and it is the duty of the court to instruet the jury to re- 
tum a verdict for the défendant. 

Caldwell, Circuit Judge, dlssentlng, 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

John N. Baldwin (W. R. Kelly, on the brief), for plaintifEs in error. 
A. S. Churchill (George W. Covell and Phil. E. Winter, on the 
brief), for défendant in error. 

Bef ore CALDWELL and SANBOEN, Circuit Judges, and ADAMS, 
District Judge. 

SANBOEN, Circuit Judge. On the morning of July 10, 1896, Her- 
man Zarniko, the plaintiff below and the défendant in error in this 
court, boarded a passenger train of the défendants below, the re- 
ceivers of the Union Paciflc Ifeiilway Company, at Omaha, in the state 
of Nebraska, to ride to the packing house of Swift & Co., at South 
Omaha, where he was employed. He seated himself in one of the 
passenger cars, but before he arrived at his destination he arose, 
left the car, and crawled down upon a footboard 14 inches wide, 
which extended around the tender of the engine, and rode there until 
he arrived in South Omaha. At a convenient height above this foot- 
board was a handrail securely fastened to the tender for the purpose 
of enabling those using the footboard to grasp it, and ride securely. 
This footboard and handrail had been placed upon the tender of the 
engine for the convenience of the employés of the railway company, 
and not for its passengers; but it w^as the custom of the employés 
of the packing houses to ride between Omaha and South Omaha upon 
this footboard, and the conductor and engineer were familiar with 
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this custom, and knew that there were passengers riding upon this 
board at the time of the accident. When the train had arrived near 
its destination at the packing house of Swift & Co., and when the 
plaintilï was about to alight, he was standing on the footboard at 
one of the rear corners of the tender, leaning against the handrail, 
without in any way grasping or holding it. Thereupon the engineer, 
having stopped bis engine, found it necessary to move it forward, 
and in doing so gave it a sudden jerk, and the plaintiff fell off be- 
tween the tender and the forward passenger car, which passed over 
his leg, and necessitated its amputation. He sued the défendants 
for négligence in the opération of this train. They denied négligence, 
and alleged that the plaintiff was guilty of négligence which con- 
tributed to his injury. There was a trial, and a verdict and judg- 
ment for the plaintiff, which are challeriged. by this writ of error. 

The flrst error assigned îs that the court Ijelow should bave in- 
structed the jury to return a verdict for the défendants. There is 
a statute in the state of Nebraska which reads: 

"Eveiy lallroad company, as aforesnid, ahall be liable for ail damages in- 
flicted upon the person of passengers while being transported over its road, 
except in cases wliere the injury done arises from the eriminal négligence of 
the persons injured, or when the injury complained of shall be the violation 
of some express ruJe or régulation of said road actually brought to his or her 
notice." Consol. St. Neb. 1891, c. 9, § 572, 

The suprême court of Nebraska bas deflned the term "eriminal nég- 
ligence" in this statute to be gross négligence; such négligence as 
wouJd amount to a flagrant and reckless disregard of one's safety, 
or to a willful indifférence to the injury liable to follow. It bas also 
declared that the purpose of the statute was not to fasten upon a 
common carrier of passengers a liability as insurer, but that it was 
rather intended to establish a presumption from an injury to a pas- 
senger that the damages intlicted by such injury were entirely at- 
tributable to the négligence of the railroad company, and that to 
avoid Mability it devolves upon the company to show that the injury 
was imputable to the eriminal négligence of the party injured, or to 
his violation of some express rule or régulation of the road actually 
brought to his notice. Kailroad Co. v. ChoUette, 33 Neb. 143, 146, 
49 N. W. 1114; Kailway Co. v. Baier, 37 Neb. 235, 255, 53 N. W. 
913. Accepting thèse déclarations of the suprême court of Nebraska 
as to the meaning and purpose of this statute, the question presented 
by the flrst spécification of error is whether or not the évidence at 
the close of the trial of this case conclusively disclosed the fact that 
the plaintiff was guilty of gross or eriminal négligence which con- 
tributed to the injury which he suffered. If so, it was the duty of 
the court below to grant the request of the défendants. If, at the 
close of the trial of an action for damages for négligence, the évidence 
conclusively discloses the fact that the plaintiff was guilty of négli- 
gence which contributed to his injury, it is the duty of the trial court 
to instruct the jury to return a verdict for the défendant. Rail way 
Co. V. Davis, 33 Fed. 61, 3 0. 0. A. 429, 10 U. S. App. 422; Gowen v. 
Harley, 56 Fed. 973, 980, 6 C. C. A. 190, 197, 12 U. S. App. 574, 585; 
Kailway Co. v. Moseley, 57 Fed. 921, 922, 923, 6 C, C. A. 641, 643, 
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12 U. s. App. 601, 604; Eejnolds v. Raiiroad Co., 69 Fed. 808, 810, 
16 C. 0. A. 435, 437, 438, 32 U. S. App. 577, 582, 29 L. R. A. 695; 
Laclede Fire-Brick Mfg. Co. v. Hartford Steam-Boiler Inspection & 
Insurance Ce, 60 Fed. 351, 354, 9 C. C. A. 1, 4, 19 U. S. App. 510, 
515; Motey v. Granité Co., 74 Fed. 155, 157, 20 0. 0. A. 366, 368, 36 
U. S. App. 682, 686; Commissioners v. Clark, 94 U. S. 278, 284, 24 
L. Ed. 59; North Pennsylvania R. Co. v. Commercial Nat. Bank, 
123 TJ, S. 727, 733, 8 Sup. Ct. 266, 31 L. Ed. 287; Eailroad Co. y. Con- 
verse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213. It is difficult to 
conceive of any acts which could amount to gross négligence, to a 
flagrant and reckless disregard of one's own safety, or to a willful 
indifférence to the injury liable to follow if those of the plaintiff in 
this case do not constitute such. négligence, reeklessness, and indiffér- 
ence. Hère was a passenger train running at rapid speed from city 
to city, making stops on the way to its destination, provided with 
passenger cars, in one of which the plaintiff secured a seat, and with 
a tender to its engine around which there ran a footboard 14 inches 
wide and a handrail to enable the employés who necessarily rode 
upon the engine to secure themselves from accident by grasping the 
rail. The plaintiiï left his seat in the car, passed out upon its plat- 
form, crawled down from the platform to the footboard of the ten- 
der, passed around to the corner of the footboard; and while the 
engine was nearing its destination, slowing up and starting on to 
make its proper stops, he stood upon the corner of this footboard, 
leaning carelessly against the rail, without grasping it with his hands, 
or holding to it in any way, to secure himself against falling. The 
danger of such a position was open, plain, patent. The place of 
safety was in his seat in the car. No one who remained in or on 
the passenger cars was injured by the motion of the engine. To 
leave this place of safety, to crawl down upon this footboard, and sta- 
tion one's self upon its corner, without grasping the rail provided for 
the safety of the employés who necessarily rode upon this tender, 
and to stand there listlessly leaning against the tender while the en- 
gine was necessarily making its stops and starts, constituted a plain 
and flagrant disregard of his own safety, a willful indifférence to the 
injury that was plainly liable to follow, which contributed to the in- 
jury of the plaintiff, and is fatal to his recovery. The court below 
should hâve instructed the jury to return a verdict for the défendants. 
There is another spécification of error which is fatal to the verdict 
and judgment in this case. It is that the court delivered to the jury 
the following portion of its charge: 

"Now, if you find that such was the case, — that in leavlng the seat In the 
car, and going out upon the footboard of the tender of the engine, and stand- 
ing there in the manner in which you find the évidence shows he did stand, 
that that amonnted to a flagrant and reclcless disregard of his own safety, 
to a willful indifférence upon his part to the injury liable to follow, — I say, 
if you find that to be true, and flnd further that the injury would not hâve 
happened to him but for his being out there in that place, would not bave 
happened had he remained in the car, then the plaintiff would not be entitled 
to recover in this action, unless you should flnd further upon this proposition, 
Now, a person might, by his own reeklessness and carelessness, place himself 
in a position of danger, and be eatltled to recover, where the other party, wltb 
full knowledge of his dangerous position, commits sortie act of négligence with- 
106 F.— 39 
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out whlch he ivould not hâve been Injured exeept for that négligent act. To 
illustrate what I mean by that: Supposlng I go out and lie down with my 
limb across the raiiroad traclc, and go to sleep. Now, everybody would say 
that that was the grossest lilnd of Carelessness; négligence that amounted to 
a ■wlllful disregard of my safety. And If, while I am lying there asleep, a 
train Is approachlng, It Is the duty of the engineer In the englne to look ahead 
— hls place is to look ahead — to see what Is on the track, and to avoid danger. 
Now, If the engineer, In coming, sees me lying there on the track, across the 
rail, and has ample tlme and can stop hls englne, thereby preventing any In- 
jury, and yet he does not do that, but ]ust simply says 1 hâve no business 
there, and wiU go on and run over me, why, then the company would be 
liable, notwlthstandlng my négligence In golng there and lying across the 
track In that position and in that condition, because there you can see was a 
duty Incumbent upon the engineer, knowing that I was lying there In that 
position, to avoid running over me If he eould; and if he showed the reckless 
disregard of human safety, and never attempted to stop his train, but ran 
right along, and ran over my limb, I would be entitled to malntain an action, 
notwithstanding my own négligence in going there and lying upon the track. 
So, then, in this case, If you find that thls plalntlfC was négligent in going 
upon this running-board, that his négligence was of that character which I 
hâve defined as amounting to criminal négligence, then your inquiry should be, 
did the e^jgineer who operated this englne, knowing he was there in that place 
of danger, and knowing the dangerous condition, — dld the engineer earelessly 
and negligently cause the engine to make a sudden jerk, which precipitated 
him off from the englne, and caused the Injury? Now, if, as I say, the engi- 
neer, knowing that he was there, in that dangerous position upon the foot- 
board, managed the englne in a négligent and careless manner, if he negli- 
gently and earelessly caused It to make a sudden jerk, which caused the Injury 
to the plaintiff, then the plaintiffl would be entitled to reeover, notwithstand- 
ing hls négligence in golng there, upon the principle which I hâve lUustrated 
by the circumstance of my lying on the track. In determining that question 
as to whether or not the engineer managed his train in a négligent manner 
in that respect you must take into considération what knowledge, if any, the 
engineer had as to his belng upon the footboard, and that the engineer wonld 
hâve a right naturally to assume that a person In that dangerous place would 
exercise ail of the care which an ordlnarily reasonable and prudent person un- 
der like circumstances would do to secure his safety. Now, If, as I say, there 
was a handrail along the engine there, ask yourselves what would an ordl- 
narily careful and prudent person riding upon that footboard there natm'ally 
do In regard to taking hold of that rail. Would an ordlnarily careful and pru- 
dent person riding there, wlth the train In motion, place hls hand upon the rail, 
so as to secure himself from heing thrown off by a Uttle sudden jerk, or some- 
thing of that kind? And, If so, then the engineer would hâve a right to assume 
that a person standing upon a footboard was exercising ordinary care and 
prudence, such as an ordlnarily careful and prudent person would do under 
like circumstances. Taking that into considération, then, was the action of 
the engineer in starting the train up wlth a sudden jerk. If you flnd that such 
was the case, that the train was so started, — after having nearly stopped, 
started up with a sudden jerk, — was that an act of carelessness or négligence 
upon the part of the engineer, having knowledge that the party was there upon 
thls footboard, and having a right to rely upon the fact that a party there in 
that dangerous condition was exercising ordinary care and prudence, such as 
an ordlnarily careful and prudent person In the same situation would do to 
secure himself? And that is to be determined on the basis as to whether 
or not an ordlnarily careful and prudent person in that place would hâve 
kept hls hold of the rail there to secure himself under those circumstan- 
ces. Then, if you find that notwithstanding the fact that the plaintiff 
In golng out upon this runnlng-board, and standing there In the condition 
In which he was at that tlme; notwithstanding, I say, that you may flnd that 
that amounted to criminal négligence within the définition as I hâve given 
you of criminal négligence, yet that Injury would not bave oceurred to him but 
for what amounted to a négligent management of the train by the engineer 
under the circumstances In which It was managed, that the plaintiff was 
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Injured by reason of that négligence of the engtneer In the manner In -which 
I hâve deflned what would be négligence npon hls part, he presumlng that 
the party npon the footboard was exercising that reaaonable care and pru- 
dence whlch an ordlnarlly careful and prudent person would do under like cir- 
cumstances; If you find, I say, that, notwlthstandlng the plaintlff was crim- 
inally négligent in golng out upon that footboard, the Injury would not hâve 
oceurred eicept for the négligence of the défendant, wlth that knowledge, In 
Btartlng and managing hls train, — then the plalntlfC would be entitled to re- 
cover notwithstanding bis négligence. If, on the other hand, you find that 
the plaintiff was crlminally négligent within the définition as I bave glven it 
to you of crlminal négligence, and that the engineer, In managing the train, 
with the knowledge which he had, and wlth the right to présume that the 
persons there would exercise the ordinary care and prudence of an ordinarily 
careful and prudent person, that the engineer was not gullty of négligence 
under those circumstances in the management of the train, then the plaintlff 
would not be entitled to recover." 

Perhaps the views of the court may be deduced from a careful 
perusal and analysis of this charge, but it was delivered to the jury 
orally. They heard it but once. It contained the unfortunate illus- 
tration of an engineer running his engine knowingly and willfully 
over the limb of a sleeping man upon the railroad track, when there 
was no charge or proof of willful or intentional injury inflicted upon 
the plaintifE by the engineer of the défendant; and we are not sat- 
isfied that the principles applicable to this case were so clearly and 
tersely presented to the jury by this instruction that the défendant 
was not deprived of a fair trial of its case. For thèse reasons the 
judgment below is reversed, and the case is remanded to the circuit 
court, with instructions to grant a new trial. 

CALDWELL, Circuit Judge. I dissent from the flrst ground as 
signed for the reversai of this case and concur in the second. 
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(Circuit Court of Appeals, Eighth Circuit Febniary 27, 1901.) 

No. 1,379. 

A Latbb Gênerai, Gbant not Limited bt Pbior Specitic Grant. 

A later grant of gênerai power to Issue bonds for corporate purposes 

Is not restricted by a prlor grant of power to Issue them for specifled 

purposes. 
FuNDiNG Bonds — Powkb to Issde Included ik Power to Ibsub fob 

CORPOEATE PUEPOSES. 

The power to borrow money and issue bonds for eorporate purposes In- 
cludes the power to issue bonds for the purpose of refundlng the Indebt- 
edness of a corporation. 
FuHDiNO Bonds— Chaptbb 87, Laws S. D. 1890, Attthobizbs. 

Chapter 37, Laws S. D. 1890, art 6, § 1, whlch empowers a clty of that 
Btate to borrow money and issue bonds for corporate purposes, authorizes 
It to Issue bonds to refund its Indebtedness; and this grant of power Is not 
restricted by the constitution of the state, or by chapter 10, Gen. Law« 
Dak. 1887. 
Fdnding Bonds Cbeate No Dbbt. 

Funding bonds neither create nor Increase the Indebtedness of a muni- 
dpality, but merely change its form. 
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5. Certificatb or Issue of Refunding Bonds in Pohsuance of Législative 

ACTHORITT— EfFECT. 

The certificate upon the face of municipal bonds that they hâve been 
Issued In pursuance of législative authority for tlie purpose of funding 
tlie Indebtedness of the city Is a déclaration that they hâve been Issued 
for the purpose of funding a valld debt in the method prescrlbed by law, 
and that they neither ereate nor Increase any indebtedness of the municl- 
pality; and, as against a bona flde purchaser, they estop the municipality 
from denylng this déclaration. 

6. Excessive Indbbtbdnbss Immatbrial to PuiîonASBR of Fundikg Bonds. 

When an Innocent purchaser buys of others than the municipality and 
Its agents its negotiable bonds, whlch recite that they were issued to fund 
the debt of the municipality, the question of excessive indebtedness does 
not arise, and the purchaser Is not requlred to consider or inqulre con- 
cerning It. 
(Syllabus by the Court.) 

1. MuNiciPALiTiKs — Ltmitat:on of Indebtedness. 

Where the constitution of the state prohibits the cities of the state 
from incurring an Indebtedness beyond a given per cent, upon the assessed 
value of the taxable property of the city, bonds Issued in excess of that 
limlt will, upon proof of that fact, be declared vold. 

2. Sam K— Récitals in Bonds. 

Where there is no récital In the bonds to the effect that they do not 
exceed the constitutional limit of indebtedness, and the assessment roll 
of the city issuing the bonds, -when taken in connection with the officiai 
public record of the Indebtedness of the city, Iiept In pursuance of law, 
discloses the fact that they are in excess of the constitutional limit of 
Indebtedness, then the gênerai récital in the bonds that they are "issued 
for the purpose of funding the outstanding indebtedness of the city, in 
pursuance of the gênerai Incorporation laws of the state" and "an ordl- 
nance of the said city," will not estop the city from showing that the 
bonds exceed the amount of the constitutional limit of indebtedness; and 
when that fact is shown they are vold in the hands of every one, includ- 
ing bona flde purchasers for value. Dlxon Co. v. Fleld, 4 Sup. Ct. 315, 111 
U. S. 83, 28 L. Ed. ."^GO: Lal^e Co. v. Graham. 9 Sup. Ct. 654, 130 U. S. 074, 
32 L. Ed. 1065; SutlifC v. Commissioners, 13 Sup. Ct. 318, 147 U. S. 230, 
37 L. Ed. 145. 

3. S AME. 

In Gunnison Co. Com'rs v. E. H. KolUns & Sons, 19 Sup. Ct. 390, 173 
U. S. 255, 43 L. Ed. 689, the suprême court deduced thèse two rules from 
their previous décisions: (1) That where the récital In the bonds is to 
the effect that they are issued under and by virtue of, and in full com- 
pliance with, the statute or laws of the state, or other équivalent récitals, 
the county or city issuing the bonds is not estopped from showing that 
the constitutional limit of indebtedness had been reached before the 
bonds were issued, and when that fact Is shown the bonds are vold in 
the hands of every one; (2) but, where the bonds contain an express 
récital to the effect that the debt theveby created does not exceed the 
limit prescrlbed by the constitution, then the county or city is estopi- 
ped from asserting, as against a bona fide holder for value, that the con- 
trary was the fact. 

4. Same — Kepdnding Bonds. 

Where the Indebtedness of a city exceeds the constitutional Umlt of 
Indebtedness, the issue and sale for cash of funding bonds inereases the 
indebtedness of the city, and the bonds are void. Doon Tp. v. Cummins, 
12 Sup. et. 220, 142 TJ. S. 366, 35 L. Ed. 1044; Shaw v. School Dist, 23 
O. 0. A. 169, 77 Fed. 277; Keene Five-Cent Sav. Bank v. Lyon Co, (C. C.) 
97 Fed. 159. 
(Per Caldwell, Circuit Judge, dissenting.) 

Tn Error to the Circuit Court of the United States for the District 
oi South Dakota. 
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iTan W. Goodner, for plaintifl in error. 
A. B. Kittredge, for défendants in error. 

Bef ore CALDWELL and SANBOEN, Circuit Judges, and ADAMS, 
District Judge. 

S'.-y^BOHN, Circuit Judge. This is an action brought by the de- 
fendants in error, wlio were bona flde purchasers of bonds of the 
city of Pierre, without any notice of any défenses thereto, to recover 
upon certain coupons eut tberefrom. The city interposes two dé- 
fenses in this court: (1) That it had no authority to issue the bonds; 
and (2) that at the time they were issued its indebtedness exceeded 
the constitutional and statutory limitation of 5 per cent, of its as- 
sessed valuation, and the issue of thèse bonds increased its debt. 

The bonds were issued to fund the floating indebtedness of the 
city, and the first défense is that the législature conferred no au- 
thority upon this city to issue bonds for this purpose, because the 
gênerai power conferred upon it by the gênerai law for the incorpora- 
tion of cities, which took effect on March 6, 1890 (Laws S. D. 1890, 
c. 37, art. 5*, § 1), was limited by the constitution of the state, and 
by chapter 16, Gren. Laws Dak. 1887, to the purposes specified in the 
latter act. The act of 1887 took effect on March 8 of that year, and 
provided that any city organized, as was the city of Pierre, under 
a gênerai law of the territory, might incur a bonded indebtedness for 
the purpose of erecting public school buildings and for certain other 
specified purposes, but it gave no power to such a city to issue its 
bonds for the purpose of funding its floating indebtedness. Sec- 
tion 1, c. 16, Gen. Laws 1887; section 1149, Pol. Code, Comp, Law«» 
Dak. In the same year an act to provide for the gênerai incorpora- 
tion of cities, which took effect on March 11, 1887, and which gave 
authority to cities organized thereunder to borrow money on the 
crédit of the corporation for corporate purposes, and to issue bornas 
therefor, was enacted by the législature of Dakota territory, and Is 
known as chapter 73, Gen. Laws Dak. 1887. The constitution of 
the state of South Dakota was adopted in the year 1889, and it pro- 
vides: 

"The législature shall provlde by gênerai laws for the organlzatlon and 
classification of municipal corporations. » * » xhe législature shal' re- 
strict the power of such corporations to levy taxes and assessments, borrow 
money and contract debts so as to prevent the abuse of such power." Article 
10, § 1. "Bxcept as otherwise provided in this constitution no tax or assess- 
ment shall be levied or collected or debts eontracted by municipal corpora- 
tions except in pursuance of law for public purposes specified by law, nor shall 
money raised by taxation, loan or assessment for one purpose be <ievot<»d to 
any other." Article 10, § 2. 

In the year 1890, after the adoption of this constitution, the légis- 
lature of South Dakota passed the gênerai law for the incorporation 
of cities under which the funding bonds in this case were issued. 
It provided by that law that the city council of any city orgacized 
under the prior gênerai laws upon this subject should be subject to 
its provisions: that the city council of every such city should hâve 
the power "to borrow money on the crédit of the corporation for cov- 
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porate purposes and issue bonds therefor in such amounts and forma 
and on such conditions as it shall prescribe," upon a favorable vote 
of a major ity of the légal voter s of its city; and that cbapter 73 of 
the General Laws of 1887, and ail acts and parts of acts inconsistent 
witb this gênerai incorporation law of 1890, were thereby repealed. 
Laws S. D. 1890, c. 37, art. 5, § 1, subd. 5; Id. art. 23, § 7. The power 
to issue bonds granted to the city council of the city of Pierre by this 
act of 1890 was plenary. It was gênerai, not spécial. It v?as not lim- 
ited to any spécifie purpose, but was to borrow money and issue bonds 
for ail corporate purposes. The vs'hole is greater than any of its 
parts, and includes them ail, and the power to borrow money and 
issue bonds for ail corporate purposes necessarily includes the power 
to do so for the purpose of paying or funding the floating indebt- 
edness of the corporation. City of Huron v. Second Ward Sav. Bank, 
86 Fed. 272, 280, 30 C. C. A. 38, 46, 57 U. S. App. 593, 608, 49 L. R, 
A. 534; Insurance Co. v. Mead (S. D.) 82 N. W. 78, 79, 83 N. W. 335. 
The contention of counsel for the city is that this plenary power was 
restricted and limited to the spécial purposes specifled in section 1, 
c. 16, of the General Laws of 1887. But that position is untenable, 
for various reasons. The argument that the act of 18^7 was a re- 
striction of the power of corporations to borrow money and contract 
debts pursuant to the mandate of section 1, art. 14, of the constitu- 
tion is futile, because the act of 1887 was enacted before the consti- 
tution was adopted. If the provisions of the acts of 1887 and 1890 
were répugnant, the former would not repeal or restrict the latter, 
but the later act of 1890 would repeal the former to the extent of the 
repugnancy. But there is no inconsistency or repugnancy in the pro- 
visions of the two acts. The act of 1887 gave to cities the power 
to issue bonds for certain specifled purposes. The law of 1890 
granted the power to issue them for ail corporate purposes. The 
eflect of the latter was to grant the power to issue bonds for ail 
corporate purposes not specifled in the act of 1887, in addition to 
those there specifled. "Ail statutes in pari materia are to be read 
and construed together as if they formed part of the same statute 
and were enacted at the same time." Potter's Dwar. St. 145. Eead- 
ing thèse statutes together, the powers specifled in the act of 1887 
are enlarged by the additional grant of the gênerai law of 1890, and 
the authority of the city of Pierre to issue bonds to fund its floating 
indebtedness under the act of 1890 is plain. Seward Co. Com'rs v. 
^tna Life Ins. Ce, 90 Fed. 222, 227, 32 C. C. A. 585, 590, 61 U. S. 
App. 41, 49; In re Henderson's Tobacco, 11 Wall. 652, 657, 20 L. 
Ed. 235; Gowen v. Harley, 56 Fed. 973, 979, 6 G. C. A. 190, 196, 12 
U. S. App. 574, 584. 

The second défense urged is that the bonds and coupons were void 
because they increased an indebtedness of the city which was in ex- 
cess of the constitutional and statutory limitation at the time they 
were issued. This objection to the bonds arises upon this state of 
facts: At the time thèse bonds were issued the indebtedness of the 
city of Pierre was limited by the constitution and by the statutes of 
South Dakota to 5 per cent, of the assessed valuation of the prop- 
erty of the city. Section 4, art. 13, Const. S. D.; Gen. Laws S. D. 
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1890, c. 37, art. 5, § 1, suM. 5. The limit of the îndebtedness of 
this City under this constitutional and statutory restriction was 
$48,033.25, and its indebtedness was more than $100,000 on July 1, 
1890, when thèse bonds were issued. The amonnt of bonds issued 
was 125,000, and this appeared upon the lace of each bond. The 
bonds were issued and sold to the National Bank of Commerce of 
Pierre on July 1, 1890, for $25,950 in money, which was paid to tlie 
treasurer of the city, who expended at différent times during tlie 
months of July and August the aggregate amount of $23,319.38 in 
payment of outstanding warrants of the city; and it does net appear 
what disposition was made of the remainder of the proceeds of the 
bonds. The record of the proceedings of the city council disclosed 
this disposition of the bonds, and the act under which the bonds were 
issued required the city auditor to keep regular books of account, 
which should at ail times show the flnancial condition of the city, 
and the amount of the évidences of its indebtedness which had been 
issued by its city council. Laws 1890, c. 37, art. 7, § 3. The plaintiff 
was a bona fide purchaser of thèse bonds, without any actual notice 
of any excessive indebtedness of the city, or of the method in which 
the bonds were used to satisfy that portion of the indebtedness which 
their proceeds discharged. Each of the bonds contained this récital : 

"This bond Is one of a séries of bonds amountlng to twenty-five thousand 
dollars Issued for the purpose of funding the outstanding indebtedness of the 
city, in pursuanee of the gênerai Incorporation laws of the state of South Da- 
kota approved Marcb seventh, 1890, adopted by sald city, and an ordinance 
of said city of Pierre entitled 'An ordinance to issue bonds for the purpose 
of funding and paying the outstanding indebtedness of the city of Pierre,' ap- 
proved April the twenty-fourth, 1890, and a vote of the eleetors in favor of 
issuing said bonds by a majority of the légal votes cast at a spécial élection 
duly held in said city on the third day of June, 1890." 

Now the position of the city is that in view of thèse facts the bonds 
were void, because the indebtedness exceeded its lawful limit at the 
time when the bonds were issued, and because, under the authority of 
Doon Tp. V. Cummins, 142 U. S. 367, 372, 378, 12 Sup. Ct. 220, 35 L. 
Ed. 1044, that indebtedness was increased temporarily by the sale 
of the bonds, and the deposit of the money in the treasury of the 
city before it was applied to the discharge of tlie floating indebted- 
ness which it was procured to pay. This contention has been re- 
peatedly and exhaustively considered by this court upon a review of 
ail the authorities, and held to be untenable. City of Huron v. Sec- 
ond Ward Sav. Bank, 86 Fed. 272, 279, 280, 30 C. 0. A. 38, 45, 46, 
57 U. S. App. 593, 606-608, 49 L. R. A. 534; Lawrence County v. 
Jewell, 100 Fed. 905, 908, 41 C. C. A. 109, 113. The suprême court 
of South Dakota has reached the same conclusion, Insurance Co. 
V. Mead, 82 N. W. 78, 83 N. W. 335. It would be a useless task to 
restate the arguments and review the authorities which hâve led us 
to this conclusion, and we shall content ourselves with briefly stating 
the propositions upon which this resuit is founded. It rests upon the 
broad proposition that every mnnicipality is estopped, as against an 
innocent purchaser who has bought its bonds in reliance upon cer- 
tificates upon their face which its ofQcers were authorized to make, 
from denying the truth of those certificates in order to defeat the 
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securities. Prom tMs broad proposition the following niles of law 
hâve been deduced, and are established by repeated décisions of the 
courts: The récitals of ofiBcers of a municipality who are invested 
with authority to perform a précèdent condition to the issue of nego- 
tiable bonds, or with authority to détermine when that condition bas 
been performed, that the bonds hâve been issued "in pursuance of" 
or "in confonnity with" or "by virtue of" or "by authority of" the 
statute, preclude inquiry, as against an innocent purchaser for value, 
as to whether or not the précèdent conditions had been performed 
when the bonds were delivered. Such récitals estop the municipal 
body from denying the performance of every act and the discharge 
of every duty which under the law its offlcers were required to do or 
diseharge before and at the time when they delivered the bonds. 
National Life Ins. Co. v. Board of Education, 62 Fed. 778, 792, 793, 
10 C. C. A, 639, 651, 652, 27 U. S. App. 244, 266, 268; City of Huron 
v. Second Ward Sav. Bank, 86 Fed. 272, 279, 30 C. C. A. 38, 45, 
57 U. S. App. 593, 607, 49 L. R. A. 534; Hughes Co. v. Livingston, 
43 C. C, A. 541, 104 Fed. 306, 316; Kathbone v. Board, 83 Fed. 125, 
131, 27 C. 0. A. 477, 483, 49 U. S. App. 577, 589; Haskell Co. Com'rs 
V. National Life Ins. Co., 90 Fed. 228, 231, 32 C. C. A. 591, 594, 61 
U, S. App. 53, 58; City of South St. Paul v. Lamprecht Bros. Co., 88 
Fed. 449, 453, 31 C. C. A. 585, 589, 60 U. S. App. 78, 85; Meade Co. 
Com'rs V. ^tna Life Ins. Co., 90 Fed. 237, 32 C. C. A. 600, 61 U. S. 
App. 51; Board v. Heed, 101 Fed. 768, 41 C. C. A. 668; Wesson v. 
Saline Co., 73 Fed. 917, 919, 20 C. C. A. 227, 229, 34 U. S. App. 680, 
684. A municipal corporation is estopped from defeating an action 
by an innocent purchaser to collect its negotiable bonds, which re- 
cite that they were issued for the purpose of funding the bonds, 
warrants, or floating debt of the corporation, either on the ground 
that the warrants or bonds which they were issued to satisfy were 
void, or that the apparent debt which they were issued to pay was 
fictitious. Hughes Co. v. Livingston, 43 C. C. A. 541, 104 Fed. 306, 
318; Citv of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 275, 
277, 30 0. C. A. 38, 41, 43, 57 U. Si App. 593, 600, 603, 49 L. R. 
A. 534; National Life Ins. Co. v. Board of Education, 62 Fed. 778, 
785, 10 C. C. A. 637, 644, 27 U. S. App. 244, 256; West Plains Tp. 
V. Sage, 69 Fed. 943, 946, 16 C. C. A. 553, 557, 32 U. S. App. 725, 
733; Seward Co. Com'rs v. JEtna Life Ins. Co., 90 Fed. 222, 224, 
32 C. C. A. 585, 587, 61 U. S. App. 41, 45; Board v. Howard, 83 
Fed. 296, 298, 27 C. C. A. 531, 533, 49 U. S. App. 642, 645; Barber 
Co. Com'rs v. Society for Savings, 41 C. C. A. 667, 101 Fed. 767. 
If upon any theory the bonds of a municipality can be valid, an inno- 
cent purchaser bas the right to présume that they are so, and that 
the récitals in them are true. E. H. Rollins & Sons v. Gunnison Co. 
Com'rs, 80 Fed. 692, 699, 26 C. C. A. 91, 98, 49 U. S. App. 399, 412; 
City of Evansville v. Dennett, 161 U. S. 434, 443, 446, 16 Sup. Ct. 
613, 40 L. Ed. 760; Commissioners v. Potter, 142 U. S. 355, 363, 364, 
12 Sup. Ct. 216. 35 L. Ed. 1040. Under the décision in Doon Tp. v, 
Cummins, 142 U. S. 367, 372, 378, 12 Sup. Ct. 220, 35 L. Ed. 1044. 
there was a légal method by which the city of Pierre could hâve 
tfunded its floating Sndebtedness, although that indebtedness ex- 
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ceeded the constitutional limit. That method was by the exchange 
of the new obligations for the old ones, dollar for dollar. If this was 
the only method by which this funding could be lawfully accom- 
plished the power was granted to, and the duty imposed upon, the 
oificers of the city to issue thèse bonds in this way, and their certifl- 
cate that they had issued them in pnrsuance of the statute which au- 
thorized the "^funding was a déclaration that they had funded the 
indebtedness by this exchange of securities. If they had pursued this 
method, the issue of thèse bonds would not hâve increased the indebt- 
edness of their city, but would hâve simply changed the form of its 
obligations. The certiflcate in the bonds is, therefore, a représenta- 
tion that the issue of the bonds neither created nor increased the in- 
debtedness of the city, but that it simply changed its form. Hughes 
Co. V. Livingston, 43 C, G. A. 541, 104 Fed. 306, 317; Board v, Platt, 
79 Fed. 567, 569, 25 C. C. A. 87, 89, 49 U. S. App. 216, 220; E. H. 
Rollins & 'Sons v. Gunnison Co. Com'rs, 80 Fed. 692, 698, 26 C. 0. A. 
91, 98, 49 U. S. App. 399, 411; City of Huron v. Second Ward Sav. 
Bank, 86 Fed. 272, 278, 30 C. C. A. 38, 44, 57 U. S. App. 593, 605, 49 
L. R. A. 534; Lyon Co. v. Keene Five-Cent Sav. Bank, 40 C. C. A. 
.391, 393, 100 Fed. 337, 339. This case is not govemed by the décision 
in Doon Tp. v. Cummins, for the reason stated in City of Huron v. 
Second Ward Sav. Bank, 86 Fed. 272, 278, 30 C. C. A. 38, 45, 57 U. 
S. App. 593, 607, 49 L. R A. 534, namely, because the holder of the 
bonds in that case was not a bona iide purchaser who could rely upon 
the certiflcate, while the plaintiiï in this case is such. The cases of 
Dixon Co. V. Field, 111 U. S. 83, 4 Snp. Ct. 315, 28 L. Ed. 860, and Lake 
Co. V. Graham, 130 U. S. 674, 680, 9 Sup. Ct. 654, 32 L. Ed. 1065, in 
which it appeared upon the face of the bonds that the aggregate 
amount of the issue was in excess of the lawful limit of the indebt- 
edness of the municipality, do not govern this case, because the 
amount of this issue ($25,000) was far within the limit of a debt of 
$48,033.25, which this city could lawfully incur. A funding of the 
indebtedness of a city, conducted in the légal method pointed ont 
by the décisions of the courts, neither créâtes nor increases the in- 
debtedness of the city. A certiflcate that bonds hâve been issued 
to fund such an indebtedness is a représentation that the légal 
method has been pursued. Hence, where an innocent purchaser buys 
of others than the municipality and its agents negotiable bonds 
which recite that they were issued to fund the debt or the obligations 
of the municipality, the question of excessive indebtedness does not 
arise, and the purchaser is not required to consider or inquire con- 
cerning it. The certiflcate is in effect a représentation that there 
has been no création or increase of the debt of the municipality, but 
a mère change of its form. The plaintiff in this case had the right, 
in purchasing thèse bonds, to rely upon the légal presumption and 
the certiflcate of the officers of the city that they had accomplished 
the funding by the légal method; and now that the municipality 
has received the proceeds of the bonds, and the purchaser has parted 
with the priée which he paid for them in reliance upon this presump- 
tion and certiflcate, the city is estopped to show that its officers pur- 
sued an illégal method, or that its certiflcate is false, for the purpose 
of defeating its securities. The judgment below is affirmed. 
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CALDWELL, Circuit Judge (dissenting). To demonstraté that no 
recovery can legally be liad against the city in this case, it is only 
necessary to set out the provisions of the constitution and the stat- 
utes of the state applicable to the case, the agreed statement of facts, 
and spécial ândings of the court, and a copy of the bond. Sections 
4 and 5 of article 13 of the constitution of South Dakota read as fol- 
lows: 

"Sec. 4. The debt of any county, clty, town, school district or other subdi- 
vision, shall never exceed flve per centum upon the assessed value of the taxa- 
ble property therein. In estlmating the amount of Indebteduess whleh a mu- 
nicipality or subdivision may Incur, the amount of Indebtedness eontracted 
prier to the adoption of this constitution shall be included. 

"Sec. 5. Any clty, county, town, school district or other subdivision Incur- 
ring indebtedness shall, at or before the time of so doing, provide for the col- 
lection of an annual tax sufflcient to pay the Interest and also the principal 
thereof when due, and ail laws or ordinances providing for the payment of 
the interest or principal of any debt shall be Irrepealable until such debt be 
paid." 

There is a statute of the state to the same effect. The laws of the 
state make provision for assessing property for taxation, and thèse 
assessments are ofiQcial public records accessible to ail. The indebt- 
edness of the city was at ail times shown by the books kept by the 
city auditor in compliance with the following statute: 

"The clty auditor shall keep regular books of account, in which he shall 
enter ail indebtedness of the dty, and which at ail tlmes show the flnancial 
condition of the city, the amount of bonds, orders, certlflcates, or other évi- 
dences of indebtedness, . issued by the city council; the amount of ail bonds, 
orders, certlflcates or other évidences of indebtedness, which hâve been re- 
deemed, and the amount of each outstanding; to counterslgn ail bonds, orders 
or other évidences of indebtedness of the city, and to keep accurate accounts 
thereof, statîng to whom and for what purpose Issued, and the amount there- 
of; to keep an account wlth ail receiving and disbursing offlcers of the clty, 
showlng the amount they hâve recelved from the différent sources of revenue, 
and the amount they hâve disbursed under the direction of the city council. 
* * ♦ Such books shall be kept openpd to the inspection of ail parties inter- 
ested." Section 3, art 7, c. 37, Laws 1890. 

Among the facts stipulated by the parties are the following: 

"That on the Ist day of July, 1890, — that being the date of the Issuance 
of said bonds, — the indebtedness of the said city was as follows: Bonds Issued 
September 1, 1885, $5,000; bonds Issued June 1, 1889, $15,000; clty warrants 
outstanding unpald, ?;il3,0O1.50; bonds of the board of éducation of the 
city of Pierre, $28,000. That none of said indebtedness had been paid, and 
the same and the whole thereof was outstanding at the time of the issuance 
of the bonds mentioned herein, and that on said Ist day of July, 1890, there 
was no money In the clty treasury of the clty of Pierre wlth which to pay 
any of said warrants outstanding as above stated, and amountlng to the sum 
of $113,001.50. That said indebtedness, and the whole thereof, was shown 
by the public records of the city of Pierre, as required by chapter 37 of the 
Session Laws of the State of South Dakota for the year 1890; that beIng 
the same statute that conferred upon the défendant clty power to issue bonds 
of the character or kind described herein, if any such power existed when the 
bonds described herein were issued. That the territorial limita of the Pierre 
school district and the city of Pierre are, aad were during ail the times men- 
tioned herein, identical. That the value cf ail the taxable property withln 
the corporate llmits of the clty of Pierre, as ascertained by the last assess- 
ment for state and coimty ta.x;es préviens to the issuance of said bonds on 
July 1, 1890, was the sum of $960,665, and no more, and that said asaessment 
was on said Ist day of July, 1890, and for a long time prlor thereto had been, 
a matter of public record and open to the public inspection, as required by 
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said ehapter 37 of the Session Laws of the State of South Dakota for the 
year 1890; tbat being the same statute that conferred upon the défendant 
City power to issue bonds of the character or kind described herein, if any 
such power existed when said bonds were issued. That 5 per cent, of the 
sum of ?960,665, which latter sum was the total value of the taxable prop- 
erty in said city as aforesaid on July 1, 1890, is the sum of ?48,033.25. That 
prior to said Ist day of July, 1890, -when said bonds were issued, and in 
addition to the liabilities hereinbefore mentioned, said city had entered into a 
contract -with the Pierre Waterworks Company whereby said city had agreed 
to pay the sum of $7,775, each year until the year 1909 for hydrant rentais, 
and said city did not, at or before entering into said contract, levy an annual 
tax to pay the same. That no direct or other annual tax was levied by said 
city at or before the time of the issuance of said bonds sufflclent to pay either 
the interest or principal thereof when due, and that no provision whatever 
-was made at or before the issuance of said bonds for the collection of an an- 
nual tax sutBcient to pay the indebtedness ineurred by the issnanue of said 
bonds when the Same should become due, nor to pay the interest upon the 
same when due." 

In addition to tlie facts stipulated, the court fonnd spccially the 
following facts: 

"Second. The com't further finds that the bonds from which the coupons 
sued on herein were detaclied were made, executed, and delivered to the Na- 
tional Bank of Commerce of Pierre, South Dakota, on the Ist day of July, 
1890. That said bonds were by défendant city sold and delivered to said Na- 
tional Bank of Commerce for the agreed considération of $25,950 in cash, 
which sum was paid in money to the treasurer of défendant city; and that 
none of said bonds was exchanged for warrants or other évidences of indebt- 
edness of défendant city. Third. That the proeeedings of the city councii of 
défendant city in ofEering for sale and selling said bonds were had at a regu- 
larly adjourned meeting thereof. That there were présent and bidding on 
said bonds, besides said National Bank of Commerce of Pierre, représentatives 
of two companles dealing in bonds in Chicago, Illinois, and one company 
dealing in bonds in Kansas City, Missouri. That the proeeedings had at said 
meeting, showing the sale of said bonds to hâve been for cash, and not in ex- 
change for outstanding warrants or other évidences of indebtedness of said 
city, were duly entered in the record books of said city councii containing the 
minutes of its varions meetings, and said proeeedings hâve ever since remain- 
ed of record therein, and open to public inspection. Fourth. That the pro- 
ceéds of said sale of said bonds were paid in cash into the treasury of défend- 
ant city on July 30, 1890. That on the 31st day of July, 1890, outstanding war- 
rants of said city to the amount of $10,853.24 were paid ofif and discharged 
out of the proceeds of the sale of said bonds, and that during the month of 
August, 1890, there were paid ofC and discharged out of said funds the out- 
standing warrants of said city, upon the dates and in the amôunts following, 
to wit: August Ist, $106.24; August 2d, $1,810.78; August 4th, $531.21; Au- 
gust 5th, $7,436.91; August 7th, $106.24; August 8th, $1,593.62; August 12th, 
$531.21; August 19th, $637.45; August 26th, $106.24; August 30th, $106.24. 
That no warrants or other évidences of indebtedness of said city were paid 
out of said funds prior to July 31st, 1890, nor at any time during the months 
of July or August, 1890, except as stated and found herein." 

The following is a copy of the bond sued on : 

"United States of America. 

"Number . $500. 

"State of South Dakota. County of Hughes. City of Pierre. 

"The City of Pierre, for value received, hereby promises to pay to the 
bearer of this bond on the flrst day of July, 1910, or on the first day of July, 
1900, at said city's option, the sum of five hundred dollars, at the office of 
the city treasurer of the city of Pierre, with interest at the rate of six per 
cent, per annum, payable semiannually, on the first day of July and January 
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In each year, upon the présentation and snrrender of the coupons hereunto at- 
taehed. This bond Is one of a séries of bonds amountlng to twenty-flve thou- 
sand dollars issued for the purpose of funding the outstanding indebtedness 
of the City, in pursuance of the gênerai incorporation laws of the state of 
South Daliota, approved March seventh, 1890, adopted by said city, and an 
ordinance of said city of Pierre entitled 'An ordinance to issue bonds for the 
p.urpose of funding and paying the outstanding Indebtedness of the city of 
Pierre,' approved April the twenty-fourth, 1890, and à vote of the electors in 
favor of Issuing said bonds, by a majorlty of the légal votes cast at a spécial 
élection duly held in said city on the third day of June, 1890." 

Under the constitutional and statutory proTisions above set out, 
and the facts agreed upon by the parties and specially found by the 
court, the following propositions of law, which are irrefragably estab- 
lished by repeated décisions of the suprême court of the United States, 
are applicable to this case: 

First. That, where the constitution of the state prohibits the cities 
of the state from incurring an indebtedness beyond a given per cent, 
upon the assessed value of the taxable property of the city, bonds 
issued in excess of that limit will, upon due proof of that fact, be 
declared void. 

Second. That where there is no récital in the bonds to the effect 
that they do not exceed the constitutional limit of indebtedness, and 
the assessment roll of the city issuing the bonds, when taken in con- 
nection with the oflQcial public record of the indebtedness of the city, 
kept in pursuance of law, discloses the fact that they are in excess 
of the constitutional limit of indebtedness, then the gênerai récital 
in the bonds that they are "issued for the purpose of funding the out- 
standing. indebtedness of the city, in pursuance of the gênerai incor- 
poration laws of the state * * *" and "an ordinance of the said 
city, * * *" will not estop the city from showing that the bonds 
exceed the amount of the constitutional limit of indebtedness, and 
when that fact is shown they are void in the hands of every one, in- 
cluding bona fide purchasers for value. Dixon Co. v. Pield, 111 U. 
S. 83, 4 Sup. et. 315, 28 L. Ed. 360; Lake Co. v. Graham, 130 U. S. 
674, 9 Sup. et. 654, 32 L. Ed. 625; Sutliff v. Commissioners, 147 
U. S. 230, 13 Sup. et. 318, 37 L. Ed. 145. In Lake Co. v. Graham, 
supra, the suprême court said: 

"The récitals of the bonds were merely to the eflfect that the Issue was 
'under and by virtue of, and In full compliance vcith,' the statute; 'that ail the 
provisions and requirements of said act hâve been fully complied with by the 
proper ofHcers In the issuing of this bond'; and that the issuing was 'au- 
thorized by a vote of a majorlty of the duly qualified electors,' etc.; no express 
référence being made to the constitution, nor any statement made that the 
constitutional requirements had been observed. There is, therefore, no estop- 
pel as to the constitutional question, because there is no récital in regard to it. 
Supervisors v. Smith, 111 U. S. 556, 4 Sup. Ct. 5S9, 28 L. Ed. 517." 

This déclaration of the law is distinctly reafflrmed in the late case 
of Gunnison Co. Com'rs v. E. H. KoUins & Sons, 173 U. S. 255, 19 
Sup. Ct. 390, 43 L. Ed. 689, where ail the cases in that court are re 
viewed by Mr. Justice Harlan, and supposed conflicting décisions 
reconciled, and thèse two rules deduced therefrom: (1) That where 
the récital in the bonds is to the effect that they are issued under and 
by virtue of, and in full compliance with, the statute or laws of the 



CITY OF PIERRE V. DDNSCOMB. 621 

State, or otlier équivalent récitals, the county or city issuing tlie 
bonds is not estopped from showing that the constitutional limit of 
indebtedness had been reached before the bonds were issued, and 
when that fact is shown the bonds are void in the hands of every 
one; (2) but, where the bonds contain an express récital to the eiïect 
that the debt thereby created does not exceed the limit prescribed 
by the constitution, then the county or city is estopped from assert- 
ing, as against a bona fide holder for value, that the contrary vs'as 
the fact. The majority of the court hâve erroneously applied to this 
case the rule that applies only when the bonds contain the récital 
that the constitutional limit of indebtedness bas not been exceeded 
in their issue. The bonds in this case contain no such récital, or its 
équivalent. The only cases cited in point to support the ruling of 
the court are the previous erroneous rulings of this court, which con- 
flict with one of the previous décisions of this court. Geer v. School 
Dist, 38 G. C. A. 392, 97 Fed. 732. It is confldently asserted that 
no décision of the suprême court can be found to support the ruling 
of the majority of the court on this point upon the facts in this case. 
Certain it is that the rules above given are distinctly and emphatically 
stated to be the law by that court, after an exhaustive review of ail 
the cases by Mr. Justice Harlan, in Gunnison Co. Com'rs v. E. H. 
Eollins & Sons, supra, vi'hich is the last expression of opinion by that 
court upon the subject. 

Third. That, where the indebtedness of- a city exceeds the constitu- 
tional limit of indebtedness, the issue and sale for cash of funding 
bonds increases the indebtedness of the city, and the bonds are void. 
Doon Tp. V. Cummins, 142 U. S. 366, 12 Sup. Ct. 220, 35 L. Ed. 1044; 
Shaw V. School Dist., 23 C. 0. A. 169, 77 Fed. 277; Keene Five-Cent 
Sav. Bank v. Lyon Co. (C. C.) 97 Fed. 159. 

The majority of the court hâve formulated, and placed in a head- 
note to their opinion, thèse two propositions: 

"(5) The certlflcate upon the face of municipal bonds that they hâve been 
issued, in pursuance of législative authority, for the purpose of funding the 
Indebtedness of the city, is a déclaration that they hâve been issued for the 
purpose of funding a valid debt in the method prescribed by law, and that 
they neither create nor increase any Indebtedness of the municipality; and, 
as against a bona fide purchaser, they estop the municipality from deuying 
this déclaration. (6) When an innocent purchaser buys of others than the 
municipality and its agents its negotiable bonds, which recite that they were 
issued to fund the debt of the municipality, the question of excessive indebt- 
edness does not arise, and the purchaser is not required to consider or inquire 
concernlng it." 

Thèse propositions are in the very teetb of the décisions of the 
suprême court of the United States and a previous décision of this 
court. Over against thèse utterances of the majority I place the fol- 
lowing clear and explicit utterances of the suprême court of the 
United States in the Doon Tp. Case : 

"The constitution of lowa (article 11, § 3) ordains as follows: 'No county, 
or other political or municipal corporation, shall be allowed to become indebted 
in any manner, or for any purpose, to an amount in the aggregate exceedlng 
five per centum on the value of the taxable property within such county or 
corporation — to be ascertained by the last state and county tax lists, previous 
to the incurring of such indebtedness.* The scope and meauing of this pro- 
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Vision of the fundamental and paramount law of the state are clear and un- 
mistakable. No municipal corporation 'shall be allowed' to contract debts be- 
yond the constitutional limit. When ttiat lirait bas been reached, no debt 
can be contracted 'in any manner, or for any purpose.' Tbe limit of the 
aggregate debt of the munieipality Is fixed at five per cent, of the value of the 
taxable property within It; and that value Is to be aseertained 'by the last 
State and county tax lists,' which are publie records, open to ail, and of the 
contents of which ail are bound to take notice. ïhe prohibition is addressed 
to the législature, as well as to ail municipal boards and ofQcers, and to the 
people, and forbids any and ail of them to create or to give binding force to 
any debts of the corporation in excess of the limits prescribed. The prohibi- 
tion extendlng to debts contracted 'in any manner, or for any purpose,' It mat- 
ters not vrhether they are In every sensé new debts, or are debts contracted 
for the purpose of paying old ones, so long as the aggregate of ail debts, old 
and new, outstanding at one time, and on which the corporation is liable to 
be sued, exceeds the constitutional limit. The power of the législature in this 
respect being restricted and controlled by the constitution, any statute which 
purports to authorize a municipal corporation to eontract debts in any manner 
or for any purpose whatever in excess of that limit is to that extent uncon- 
stitutional and void. By the terms of the statute of lowa of 1880 (chapter 
132) under which the bonds in question were issued, any independent school 
district or district township, having a bonded indebtedness outstanding, is 
authorized to issue negotiable bonds for the purpose of funding that indebted- 
ness; and 'the treasurer of such district is hereby authorized to sell the 
bonds provided for in this act at not less than their par value, and apply the 
proceeds thereof to the payment of the outstanding bonded Indebtedness of 
the district, or he may exchange such bonds for outstanding bonds, par for 
par.' There is a wide différence in the two alternatives which this statute 
undertalies to authorize. The secbnd alternative of exchanging bonds issued 
imder the statute for outstandidg bonds, by which the new bonds, as soon as 
issued to the holders of the old ones, would be a substitute for and an extin- 
gulshment of them, so that the aggregate outstanding indebtedness of the 
corporation would not be Increased, might be consistent with the constitution. 
But under the first alternative, by which the treasurer Is authorized to sell 
the new bonds and apply the proceeds of the sale to the payment of the out- 
standing ones, it Is évident that, If (as In the case at bar) new bonds are issued 
without a cancellation or surrender of the old ones, the aggregate debt out- 
standing, and on which tbe corporation is liable to be sued, is at once and 
necessarily increased, and, if new bonds equal in amount to the old ones are 
so issued at one time, is doubled, and that it will remain at the increased 
amount until the proceeds of the new bonds are applied to the payment of the 
old ones, or untU some of the obligations are otherwise discharged. It is true 
that if the proceeds of the sale are used by the municipal offlcers, as directed 
by the statute, in paying ofC the old debt, the aggregate indebtedness will 
ultimately be reduced to the former limit. But it is none the less true that 
it bas been increased In the interval, and that unless those offlcers do their 
duty the Increase wlU be permanent. It would be inconsistent alike with the 
words and with the object of the constitutional provision, framed to protect 
municipal corporations from being loaded with debt beyond a certain limit, 
to make their liability to be charged with debts contracted beyond that limit 
dépend solely upon the discrétion or the honesty of their offlcers." 

In the case at bar the bonds were sold for cash, a large portion of 
which was not used for the rédemption of outstanding indebtedness. 
Upon the facts of this case, it falls exactly within the doctrine laid 
down by the suprême court of the United States in the Doon Tp. Case, 
supra. To justify the overruling of the judgment of the suprême 
court, the majority cite two erroneous opinions of this court, in one 
of which it is said, in substance, that there was a strong dissent in the 
Doon Tp. Case, and that the opinion of the minority of the court in 
that case is the law, and that there is no reason to suppose the ma- 
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jority of the court will adhère to its error. The attitude of the ma- 
jority of the court on this question is an unseemly one. It is a dis- 
tinct avowal that they will net be bound by the décisions of the su- 
prême court of the United States unless those décisions accord with 
their views of the law. If such judicial insubordination should be 
indulged by ail inferior courts, the country would speedily be precipi- 
tated into a condition of judicial anarchy. The suggestion that the 
judgment of the suprême court in the Doon Tp. Case is entitled to 
any less considération because there was a strong dissent is whoUy 
untenable. The judgment of the majority of the court has the same 
conclusive and binding force as if it expressed the unanimous judg- 
ment of the court. This rule, so essential to a due and orderly ad- 
ministration of justice, has never before been doubted. The judgment 
of the circuit court should be reversed, and the cause remanded, with 
instructions to enter judgment for the défendant. 



ATLANTA NAT. BANK v. SOUTHERN RT. CO. 
(Circuit Court, N. D. Georgla. January 23, 1901.) 

1. Carkiebs of Goods— Theough Shipments— Connecting Carriers. 

A railroad company received cotton for shipment, for which It Issued 
througli bllls of lading providlng for the transportation of tlie eotton to 
Norfolk, Va., via tlie Bell Street Compress, Atlanta, Ga. The company 
did not route the cotton by such bills beyond its own Une, which termi- 
' nated at Atlanta. On reaching Atlanta the cars containing the cotton 
were delivered to défendant railroad company, together with transfer 
slips for thelr transfer to the compress, to which défendant owned the 
only track, and they were delivered at the compress; défendant receiving 
a transfer f ee of one dollar per car for thelr trackage. Défendant owned 
and operated the compress, and also one of four competing railroad 
Unes between Atlanta and Norfolk, but no waybills for the cotton were 
delivered to it with the cars, as was the universal custom when it was 
Intended to route goods over another roa'd as a Connecting carrier on a 
through shipment; nor was it in fact the intention of the initial carrier 
to route the cotton over défendants road to Norfolk. Beld, that défend- 
ant did not receive the cotton as a Connecting carrier imder the bllls of 
lading, but merely received the cars as a transfer company, and that its 
llability as a carrier ceased upon the safe dellvery of such cars and 
their contents to the compress; nor did the fact that défendant owned 
and operated the compress render the dellvery of the eotton to Its agents 
In charge of such compress for compression while In transit under the 
bllls oî lading, together with manlfests which were substantlal copies 
of the bills of lading, a dellvery to défendant as a carrier, — it appearlng 
from the évidence that the first carrier retained the right to route the 
cotton out, after its compression, over any other road. 

2. Same— Stoppage of Cotton in Transit fok Compression — Relation and 

L1AB11.1TY of Compress Company. 

Under the rules and régulations governing the transportation of cot- 
ton by the Southern railroads, cotton shipped from Interior points to the 
seaboard upon through bills of lading is permitted to be stopped while in 
transit for compression; such compression being regarded as necessary 
to its transportation by rail. Eeld, that a compress through which cotton 
Bo shipped was billed for compression became a Unk In the route of trans- 
portation, and that, in view of such relation, the owner of such compress, 
on receiving the cotton, accompanied by manifests which were substan- 
tial copies of the bills of lading, showing the destination of the cotton 
and that It was to be there delivered to "order notlfy," took the same 
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charged with notice of the rights of the holder of stich blUs of ladlng, 
and wlth the duty of making dellvery only in accor'dance with thelr 
terms, and became liable to such holder for conversion, where, wlthout 
his Unowledge or authority, or the production of such bllls of lading, it 
delivered the eotton to the conslgnors. 
8. Same. 

The owner of a compress, to which eotton Is delivered for compres- 
sion while in course of transportation, is not subject to greater or différ- 
ent liability on accôunt of an alleged misdelivery of such eotton because 
of the fact that it is a railroad company, where It bears no relation to 
such eotton as a carrier. 

4. PlBADING — SuFFICtENCY OP PETITION — OeOBGIA CODE. 

Under the Code of Georgia, which abolishes forms of action and simply 
requires the plaintiff to set fortU in his pétition the facts which consti- 
tute his cause of action, a pétition in an action by the holder of bills of 
lading to recover the value of the goods represented thereby is sufflcient 
to sustain a recovery, where it allèges facts which raised a duty on the 
part of défendant to deliver such goods, which were in its possession, 
only in accordance wlth the terms of such bllls of lading, and shows a 
breach of such duty by their delivery to another, by reason of which 
they were lost to plaintiff; and it Is not material whether such pétition 
be regarded as one in assumpsit on the contract or for conversion. 

Action to recover the value of certain eotton alleged to liave been 
misdelivered and converted by défendant, in violation of the rights 
of plaintiff as owner by virtue of bills of lading therefor. 

Abbott, Cox & Abbott, for plaintiff. 

Dorsey, Brewster & Howell and Sanders McDaniel, for défendant. 

NEWMAN, District Judge. This was a case brought by the plain- 
tiff against the défendant for the wrongful delivery by the latter of cer- 
tain lots of eotton at a compress in Atlanta, called the "Bell Street 
Compress," owned and opéra ted by the défendant company. The fol- 
lowing report of the auditor gives the sratement of the case and his 
findings of fact and conclusions: 

"The above-stated case was referred to me as auditor on June 2, 1899, 
wlth directions to hear and détermine ail questions of law and fact therein, 
and report the évidence and my conclusions to the court, subject to furtlier 
considération and revision; both parties reserving the rlght to except to the 
report as to any matter of law or fact, and aiso the right to except to rulings 
on the admission or exclusion of évidence, and exceptions to be filed within 
30 days after flling of the report. This was a consent référence, and the 
auditor was directed to speed the hearing, and in pursuance of such direc- 
tions, as soon as the record reached me, I summoned coimsel for the parties 
before me, who requested that the hearing be liad at such times and inter- 
vais between engagements in conrt as would suit the convenience of counsel 
for both parties; and pursuant to this request I heard the case from time to 
time at the convenience of counsel, and did not complète the hearing until May 
12th, since which date I hâve carefully considered the évidence, which is 
voluminous, and the many questions of doubtful and difBcult law applicable 
thereto, and after a fUll and careful considération I now beg to make this 
report of the évidence and my conclusions of the law controlling the case: 

"Statement of the Case. 

"The suit was originally brought by attachment In the city court of Atlanta, 
the attachment being executed by service of summons of gamisliment on the 
Fourth National Bank of Atlanta and the Capital City Bank of Atlanta, which 
summonses of garnishment were answered by the garnishees: each admitting 
indebtedness in amounts more than enough to pay the debt sued for. The 
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déclaration In attachment was flied In the clty court, whleh sets forth plaln- 
tift's cause of action by pétition and in paragraphs as provided by the stat- 
utes of this state. Aftervvards the défendant, being a forelgn corporation, re- 
moved the case to this court, and the record was duly flled, containing, in addi- 
tion to the attachment and déclaration in attachment and garnishments issue<3 
In the case, the bond given by the défendant corporation dissolving the garn- 
ishments. The suit Is brought by the plaintiff against the défendant to recover 
the value of a large amount of cotton which It is alleged the défendant re- 
ceived under and by virtue of through bills of lading requiring it to transport 
sald cotton to Norfolk, Va., and there to dellver It to 'order notify Hamllton, 
Gibson & Leake.' The bills of lading covering the cotton directed that said 
cotton should be transported to Norfolk, Va., yla the Bell Street Compress, 
Atlanta, Ga. The pétition allèges that the plalntiff is the holder bona fldè 
and for value of ail of said bills of lading, and was therefore the owner of 
the cotj:on represented by said bills of lading; that It had received thèse bills 
of lading in regular course of business as collatéral security for a note mado 
by Hamilton, Gibson & Leake. It further sets ont that the défendant falled 
to transport said cotton, as provided by said bills of lading, to Norfolk, Va., but, 
on the contrary, delivered ail of said cotton at the Bell Street Compress, in 
the City of Atlanta, to Hamilton, Gibson & Leake, without requiring the pro- 
duction of the bills of lading, and in violation of the terms of said bills of 
lading, which required that said cotton should be delivered at Norfolk to 'order 
notify.' Petitioner further allèges that the Bell Street Compress, in the city 
of Atlanta, at the time of such wrongful delivery of said cotton to Hamilton, 
Gibson & Leake, was owned and operated by the défendant, the Southern 
Railway Company. The pétition allèges that the défendant, by accepting said 
cotton, was bound by the terms of said bills of lading, and contracted as a 
common carrier to safely transport and deliver said cotton at its destination, 
to order of consignors, according to the ténor of said bills of lading and the 
indorsements on the same; but the défendant, not regarding its duty in that 
behalf, neglected and failed to transport and dellver said cotton according 
to its contract, but, on the contrary, wrongfuUy delivered said cotton at At- 
lanta, Ga., to ÉEamilton, Gibson & Leake, without the knowledge of petitioner, 
and without its consent, and without the production of said bills of lading so 
held by the petitioner, and that by reason of the failure of défendant to so 
transport, and deliver said cotton to petitioner, according to the bills of lading, 
said défendant has injured and damaged plaintiff in the sum of $12,952.37, 
besides Interest from April 1, 1898, and ail accruing interest at 8 per cent, 
untll paid, being the balance due on the debt to secure which said bills of 
lading were duly transferred to the plaintiflf. The défendant flled a demurrer 
in said cause, which was, however, not insisted on before me, and also a plea 
and answer, in which it denied its liability as a carrier on account of said bills 
of lading, denied that It had received the cotton as a common carrier, and de- 
nied its liability either as a common carrier or in any other capacity. This Is 
a gênerai statement of the issues made by the pleadings. There are no con- 
troverted facts in the case, and the issues of law made and argued before me 
were as follows: Plaintiff Insists — First, that défendant is liable to it as the 
holder of said bills of lading, and by their terms, for said cotton, as a common 
carrier, hàvlng received the same as such from the Western & Atlantic Eail- 
road in the city of Atlanta; and, secondly, that, If It is not liable as a common 
carrier, the défendant Is liable as a warehouseman, being the owner and con- 
troller and operator of the Bell Street Compress, where sald cotton was re- 
ceived by it or its agents, and where it was converted by the wrongful delivery 
to Hamilton, Gibson & Leake. The défendant dénies its liability In either 
capacity. 

"Facts in the Case. 

"As before stated, there are no issues of fact presented to the audltor. The 
oral and documentary évidence is voluminous; but, when eonsidered, it will 
be seen that ail the material and substantial facts in the case are not in 
dispute, but are admitted by the défendant. The facts material to a proper 
considération and détermination of the questions of law are herewith found by 
me as follows: 
106 F.— 40 
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"Plaintiff was a bona flde holder for value of the bllls of lading introduced In 
évidence at the tlme the suit was flled in the city court by It, and at the tlme 
the eotton was dellvered to the Bell Street Compress In the city of Atlanta. 
It had received the bills of lading as collatéral security from Hamllton, Gibsoa 
& Leake to secure the payment of a note for $30,000, made to the plaintiff by 
said Hamilton, Gibson & Leake, dated October 1, 1897, and due on demand. A 
large amount of the eotton was found stlU In the Bell Street Compress, and 
was sold by consent, and the proceeds credited on said note held by the plain- 
tiff, reducing the amount to the Sum sued for. Fifteen of said bills of lading 
were issued by the Atlanta, Knoxvllle & Northern Eailway. ïwo of said bills 
of lading were issued by the Nashville, Ohattanooga & St. Louis Eailway Com- 
pany or the Western & Atlantic Eailroad Company. AU of said bills of lading 
recited in the usual form the receipt of the eotton from the shippers, and pro- 
vided that said eotton was to be transported to Norfolk, Va., and dellvered 
to 'order notify Hamilton, Gibson & Leake, via Bell Street Compress, Atlanta, 
Georgia.' (See original bills of lading.) AU of the eotton covered by said bills 
of lading was brought to Atlanta by the Nashville, Chattanooga & St. Louis 
Eailway or the Western & Atlantic Eailroad, either as the initial carrier or 
as the intermediate carrier, and ail the cars containlng said eotton were 
dellvered by the Western & Atlantic Eailroad, at Atlanta, to the Southern 
Eailway Company. (See receipts by the Southern Eailway Company to the 
Western & Atlantic Eailroad Company.) AU of the cars containlng sala eot- 
ton were by the Southern Eailway Company hauled to the Bell Street Com- 
press, and there deUvered to said compress. Contemporaneously with the de- 
livery of said eotton to the said compress, the Western & Atlantic Eailroad 
Company deUvered manifests of freight waybills to said Bell Street Compress; 
said manifests being substantlal copies of the waybills, whlch were in turn 
substantial copies of the bills of lading. In eaeh of said manifests directed 
and dellvered to said Bell Street Compress, the eotton was described, its 
destination, Norfolk, Va., was given, and the consignée, 'order notify Hamil- 
ton, Gibson & Leake,' was also set out. (See manifests of freight waybills in 
évidence.) The cars containlng said eotton, when dellvered to the Bell Street 
Compress, were by the agents of said compress opened, and the eotton thereln 
delivered at the compress to Hamilton, Gibson & Leake by the agents of the 
compress. (See papers In évidence, headed "Atlanta Compress," etc., and évi- 
dence of J. D. Turner, J. H. Shadded.) Said eotton was shipped via the Bell 
Street Compress for the purpose of being compressed and substituted in order 
to faciUtate transportation. After being so compressed, it was by the agents 
of the compress delivered by loading sheets to Hamilton, Gibson & Leake, 
and again shipped, but to where it does not clearly appear In the évidence; 
but the fair inference from the évidence is that the destination of said eotton 
was by Hamilton, Gibson & I^eake changed at said Bell Street Compress. 
The delivery of said eotton to Hamilton, Gibson & Leake by the agents of the 
compress was without the knowledge of the plaintiff, and without requlring 
the production of the outstanding bUls of lading covering said eotton. (See 
évidence of J. D. Turner, C. T. Turner, W. W. Turner, C. B. Currier, and M. B. 
Hamilton.) The Bell Street Compress, at the tlme said eotton was received 
by it and compressed and delivered to Hamilton, Gibson & Leake, was owned, 
controUed, and operated by the Southern Eailway Company, not as a separate 
corporation, but simply as its property, and was operated for the purpose of 
facilitating its business as a carrier; said railway recelvlng from said compress 
the net profits arising from said business. (See interrogatories of Samuel 
Spencer in évidence, and the évidence of J. D. Turner.) It is admltted that 
the value of the eotton delivered to Hamilton, Gibson & Leake, as aforesald, 
was more than the amount of the debt sued for. The unlform and universal 
rule and method adopted by carriers in the transferring of freight from one to 
another was shown to be as follows: The initial carrier executed and deliv- 
ered to the shlpper a blU of lading in the usual form, sometimes, where it 
was a through shipment, routing the freight the entire way from the initial 
point to the destination, but in this case Bot routing the freight, but simply 
providlng that it should be transported to Norfolk, Va., as the destination, 
and there delivered to 'order notify.' There were three Unes of railway from 
Atlanta to Norfolk, competing for freight, besides the Southern Eailway. 
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When said bills of lading were delivered to the shipper, a wayblll was made 
out, which was a substantial copy of said bills o£ lading, whicb waybill was 
given to the conductor of the train containing the freight for his guidance. 
When the initial road reached its terminus, said waybill was abstracted at its 
freight office, and a charge made of said waybill and abstract against the 
Connecting carrier, whereupon said abstract and waybill were sent to the 
freight officiais of the Connecting carrier as évidence of the fact that said 
freight was routed over its line. When the cotton in question reached Atlanta, 
the initial carrier, to wit, the Western & Atlantic Eailroad Company, did not 
notify the Southern Railway in this aceustomed method of the fact that it was 
a Connecting carrier of said cotton, but simply delivered the cars to said 
Southern Eailway, with transfer slips attached to each car, and the Southern 
Kailway tracked said cars to the Bell Street Compress, receiving for such serv- 
ices and tracliage from the Western & Atlantic Railroad Company one dollar 
a car. (See transfer slips and receipts by the Southern Eailway Company to 
the Western & Atlantic Eailroad Company for the one dollar per car.) 

"It was also shown that it was the usual and necessary custom for the rail- 
roads Connecting in Atlanta, or delivering freight in Atlanta, which had no 
tracli either to the place where the freight was to be delivered or taken from, 
that the railroad company which did own a traclc to such place was employed 
as transfer company to traek the freight for the carrier to and from such 
places, receiving for such service no part of the freight charges, but simply a 
stipulated sum for such trackage service, pald by the carrier. It was also 
shown by the défendant that the agents of the compress, by the custom and 
practice prevaihng among the railroads, the patrons of said compress, and the 
shlppers or consignors of the cotton, delivered ail cotton going to the compress 
to shippers or consignors for the purpose of classification, marking, etc., and 
that the compress received from said shippers or consignors said cotton so 
classifled, and compressed the same, and redelivered it to the consignors or 
shippers for reshipment, issuing to said consignors or shippers loading sheets, 
and that the agents of said compress were not expected to require the produc- 
tion of outstandlng bills of lading, but delivered said cotton regardiess of said 
outstanding bills of lading. At least, this was the practice of the compress, 
between it, the railroads, and the consignors of cotton, up to the time of the 
transaction complalned of by the plaintifC; but since the trouble growing out 
of this transaction this rule bas been changea, and now the agents of the 
compress are required, before delivering the cotton for shipment, to take up 
outstanding bills of lading. But on this question it is proper to state that the 
évidence is not uniform; the agent of one of the roads testifying that his road 
never delivered cotton to the compress on through bills of lading without flrst 
requiring the production of the bills of lading, and the agent of another road 
testifying that he, as agent, required the agents of the compress to take up 
his outstanding bills of lading before delivering the cotton for reshipment. On 
this question of handling cotton at the compress in the clty of Atlanta, there 
was further introduced thèse two rules, adopted by the Southern Railway & 
Steamshlp Association, which was composed of the railroads centering In 
Atlanta : 

" 'Eule 3. Through shipments of cotton. covered by through bills of lading 
and waybills, may be stopped In transit for compression, or for compression 
and substitution, and afterwards reshipped on the basis of a through rate from 
original point of shipment to final destination, provided the cotton is not held 
at the compress point for more than 60 days. 

" 'Eule 4. The destination of such cotton may be changea after reaching the 
compress point upon snrrender of the original bills of lading, and new bills 
of lading may be issued to correspond to changed destination; the through rate 
from initial point of shipment to final destination at the time of shipment to 
be strlctly maintalned.' 

"Thèse are the material facts In the case which are necessary to a proper 
détermination of the questions of law made before me. 

"Conclusions of Law. 

"(1) Did the Southern Eailway Company receive this cotton as a Connecting 
carrier and thereby beeome Uable as such? Counsel for plaintifC has cited 
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numerous authorltles on the question ot what amoimts to dellvery. I do not 
think thèse décisions are In point, because the fact of delivery Is not denled 
hy the Southern Eailway Company, but admitted. The character o( such 
delivery and the capacity in wlilch it was received by the défendant are the 
questions at issue. On this point I hold tUat the Southern Railway Company, 
In receiving the cars containing said cotton from the Western & Atlantic 
Rallroad Company, as shown by the receipts in évidence. In the city of Atlanta, 
in the cars, did not receive it as a Connecting carrier, but did receive it solely 
for the purpose of tracliing said cars and delivering the same to the Bell 
Street Compress, as directed by the transfer slips attached to said cars by the 
Western & Atlantic Railroad Company. The évidence eonclusively shows, in 
my opinion, thèse facts: When the cars containing the cotton reached the 
city of Atlanta, no abstract of the waybill, with the wayblU, was sent to the 
freight department of the Southern Eailway Company, nor was any other 
mode adopted by the Western & Atlantic Railroad Company notifying the 
Southern Railway Company that it was a Connecting carrier, or that through 
bills of lading were outstanding routing the cotton to Norfolk over its Une. 
The freight agent of the Western & Atlantic Railroad Company, who trans- 
ferred the cotton, testifled that he did not do what was customarily done to 
indicate the line as a Connecting carrier, because it was not iutended by his 
Company, the Western & Atlantic Raih'oad, to indicate that said Southern 
Railway was the Connecting carrier, or to route the cotton over its line from 
Atlanta; and the agents of ail the roads testifled that, when it is the intention 
to name a Connecting carrier, this mode ot notification of such fact was always 
adopted. Besides, the Southern Railway Company received said cars without 
notice of their contents, and was paid by the Western & Atlantic Railroad 
Company one dollar a car for trackage service, and received no part of the 
freight charges on the cotton, and such trackage service was always rendered, 
not only by the custom of the road, but by the necessity of the case, in At- 
lanta, where the carrier bringing freight into the city had no track at the 
place of delivery; In this instance, the évidence being that the Southern Rail- 
way Company alone had the track at the Bell Street Compress, the place where 
said cotton was to be delivered for compression and substitution under the 
bills of lading. I therefore find on this point that the Soiitliern Railway Com- 
pany is not liable as a Connecting carrier, under the bills of lading in this case. 
In receiving the cars containing the cotton from the Western & Atlantic Rail- 
road Company and tracking the same to the Bell Street Compress, but said 
service was simply that of a transfer company. Western & A. R. Co. 
V. Exposition Cotton Mills, 81 Ga. 522. 7 S. E. 916, 2 L. R. A. 102; Savan- 
nah, F. & W. Ry. Oo. v. Commercial Guano Oo., 103 Ga. 590, 30 S. E. 555; 
Baldwin v. Kansas City, M. & B. R. Co. (Ala.) 20 South, 349. 

"(2) Was the transfer of the cotton by the Southern Railway for the West- 
ern & Atlantic Railroad Company to the Bell Street Compress such a delivery 
to the Southern Railway Company as would make it liable as a carrier? The 
solution of this question is attended with considérable difflculty and dépends 
on the facts In this case. What connection had the Southern Railway Com- 
pany with the compress, and for what purpose was the cotton stopped at the 
compress? It Is conceded that the compress was not a separate corporation, 
but was owned and operated by the Southern Railway Company for the pur- 
jjose of facilitating the transportation of cotton by itself and by other railroads. 
The business of the compress was incident to the business of transportation. 
Cotton delivered to It was stopped in transit, not for delivery, but for com- 
])ression, and while in the compress was awaiting transportation, not delivery, 
and awaiting transportation under the terms of the bills of lading outstand- 
ing. In other words, the business of compressing cotton was carried on by 
the Southern Railway Company as an incident or accessory to its business of 
transportation. The agents In charge of the compress were agents of the 
Sotithern Railway Company, and appointed by its président, and the net pro- 
ceeds of said business were paid into the treasury of the railway company 
Indeed, it is not clalmed that the Southern Railway was authorized by its 
charter to carry on in any other way than that herein indicated the business 
of compressing the cotton, and a fair inference is that, if the cotton was there- 
fore delivered to the Bell Street Compress, It was delivered to the Southern 
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Railway Company for compression and substitution, and also for transporta- 
tion; and contemporaneous wlth the delivery of this cotton to the Bell Street 
Oompress there was also delivered the manifesta from the Western & Atlantic 
Kailroad Company notifying the agents of the Southern Railway Company in 
charge of the oompress that the cotton was a through shipment, and was to 
be transported to Norfolk, Va., and there delivered as provided by outstanding 
bills of lading to 'order notify.' When the Southern Railway at its eompress 
received this cotton, it recelved it subject to the information contained in the 
manifests, and held it subject to the terms of the manlfests; and in my opin- 
ion this cotton was practically moving under the bills of lading when stopped 
at the eompress for llie purpose of lacilitating its transportation by compres- 
sion. In other words, I thlnk the manifests, taken with the other évidence In 
the case, distinctly put the Southern Railway Company on notice, not only 
that blUs of lading were outstanding for the cotton, but that it was regarded 
as a carrier for said cotton when ready to continue its route after compression. 
Practically, the sending of the manifests by the Western & Atlantic Railroad 
to the Southern at its eompress was équivalent to sending an abstract of the 
waybill and the waybill by the initial carrier, to wit, the Western & Atlantic 
Kailroad Company, to the Southern Railway Company, when the cotton was 
first brought to Atlanta and delivered to it. Only the method adopted of mak- 
Ing it a Connecting carrier was changed, but not substantially changed. I can- 
not subscribe to the position of counsel for défendant that Its eompress busi- 
ness, under the facts of this case, was entîrely separate and distinct from 
Its business as a eommon carrier; but I believe, as above stated, that such 
eompress business was simply an incident or accessory to facilitate its business 
as a carrier, and that theretore, in its business as a eompress, it does hâve 
relation to the bills of lading, where it bas, as in this case, express notice 
In vsTlting that bills of lading are outstanding and unperformed or unaceom- 
plished. It takes the cotton with that knowledge, and it takes it subject to 
the terms of the bills of lading, and becomes, by implication at least, a party 
to the contract of carriage. If I am correct in this position, the delivery of the 
cotton at the eompress by the agents of the eompress, who were also the 
agents of the Southern Railway Company, to Hamilton, Gibson & Leake, was 
a breach of its duty as a eommon carrier which would entitle the plaintiff to 
recover in this suit for a breach of contract of carriage. Deming v. Storage 
Co., 90 Tenu. 3CK), 17 S. W. 89, 13 L. R. A. 518; North Pennsylvania R. Co. v. 
Commercial ^"at. Bank. 123 TT. S. 728. 735, 8 Sup. Ot. 206, 31 L. Ed. 287: 
The Thames, 14 Wall. 98, 20 L. Ed. 804; Furman v. Union Pac. R. Co., 106 
N. Y. 579, 13 N. B. 587. Of course, if this conclusion is correct, a custom 
or practice prevalling at the eompress between the railroad and others could 
not afCect the rights of the holders of bills of lading, unless such holders had 
knowledge of such custom or practice. Western & A. R. Co. v. Ohio Val. 
Banking & Trust Co., 107 Ga. 512, 33 S. E. 821; North Pennsylvania R. Co. 
v. Commercial Nat. Bank, 123 U. S. 727, 8 Sup. Ct. 266, 31 L. Ed. 287. 

"(3) If not liable as a eommon carrier, is the défendant liable under the 
facts of the case as a warehouseman, bailee, or otherwise? The défendant 
Insists that It is not liable to the plaintiff as a warehouseman, because it had 
no contraetual relations with the plaintiff as a warehouseman, and that its 
duties and ]ial)ilities as a warehouseman only resuit from contract, and not 
from any public duty; that as the owner of the eompress it had nothing to do 
with bills of lading, but its contract relations were only wlth the railroads, 
and limited to its duties of compression. Can this position be successfully 
maintained under the facts in this case? I do not think so. On the contrary, 
I think that the Southern Railway Company, as owner and operator of the 
eompress, was clearly made a party to the bills of lading when it received 
the manifests of the freight waybills with the cotton, and took possession of 
the cotton with the Information and notice contained in such manifests. The 
question is simply one of diligence. The défendant as a eommon carrier is 
held to a higher degree of diligence than the défendant in Its capacity as 
operator of the eompress. I am not prepared to admit, under the évidence in 
this case, that the Southern Railway Company, as owner and operator of the 
eompress, even if it was not a party to the contract of shipment, did not hâve 
Imposed upon It by law some duties and responsibilities relative to the dis- 
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position of the cotton. It had the cotton In Its possession; It received the 
notice by the manifests that the cotton was to be transported to Norfolk and 
there delivered to 'order notify'; It was distinctly put on notice that this cot- 
ton was not to be delivered to any one except the holders of the bills of lad- 
ing; and it was particularly put on notice that the cotton should not be 
delivered to Hamilton, Gibson & Lealie. The agents of the Southern Eailway, 
in charge of the compress, testifled that they knew the meanlng of the words, 
'order notify,' contained in the manifests; but the law would charge them 
with the meanlng of those words, anyhow. Yet, wlth this actual and légal 
knowledge, the cotton was delivered by the agents of the Southern Railway 
Company at the compress contrary to the express terms of the manifests and 
bills of lading, and to the very parties that they were spedally ordered not to 
deliver the cotton to. If thèse facts do not make a wrongful conversion of 
property, I am at a loss to know what facts would constitute such conversion. 
Phénix Ins. Co. v. Clav, 101 Ga. 331, 28 S. E. 853; Western & A. R. Co. 
V. Ohio Val. Banking & Trust Co., 107 Ga. 512, 33 S. E. 821; North Pennsylva- 
nia R. Co. v. Commercial Nat. Bank, 123 TJ. S. 727, 8 Sup. Ct. 266, 31 L. Ed. 
287. Bills of lading are among the most important of commercial securities, 
and if, under the facts In this case, they are not to be recognized as binding, 
and the holders of such bills of lading are not protected, then such securities 
would be practically worthless. Some one had committed a wrong in this case, 
resulting In great damage to the holders of thèse bills of lading. Who com- 
mitted this wrong, and who is responsible under the law for it? Clearly, in 
this case, Hamilton, Gibson & Leake actually perpetrated the fraud on the 
holders of the bills of lading; but which one of the rallroad companies is 
responsible, as having suffered the fraud to be committed? It is suggested 
by the learned counsel for the défendant that the Western & Atlantic Railroad 
Company was at fault In not taking up Its bills of lading before it delivered 
the cotton to the compress. I do not think this position tenable. The bills of 
lading had not been accomplished, and the Western & Atlantic Railroad Com- 
pany might hâve had some difflculty in finding them or taking them up, and 
therefore it substituted its manifests of the freight waybills, and when it had 
delivered the cotton to the Southern Eailway at the compr'ess, and had notified 
it of the contents of the bills of lading by its manifests, it could hâve had no 
other connection or control over the cotton, and was relleved of any further 
llablllty in connection therewith. See Savannah, F. & W. Ey. Co. v. OoUins, 
77 Ga. 376, 3 S. E. 416; Fitzsimmons v. Southern Exp. Co., 40 Ga. 330; 
Ela v. American Merchants' Union Exp. Co., 29 Wis. 611; Civ. Code Ga, § 
2296. And see specially on this point the opinion of the court in the case cvf 
North Pennsylvania R. Co. v. Commercial Nat. Bank, 123 U. S., on page 735, 
8 Sup. Ct. 270, 31 L. Ed. 290. But, even If the défendant corporation was 
innocent in this case, it would, nevertheless. In my opinion, be llable to the 
plaintiff under the facts by reason of the familiar principle of law that, 
where one of two Innocent partlep must suffer for the fraud of another, the 
loss should fall upon him who enables such thlrd person to commit the fraud. 
But the défendant insists that it Is not Uable to the plaintiff, as a warehouse- 
man or otherwlse, In this suit, as it Is an action ex contractu, and not ex 
dellcto. 

"Is the déclaration In this case one of assumpsit on the contraet, or Is It 
one on the case for the wrongful conversion of the cotton? According to 
Hutchison on Carriers, the déclarations in the two kinds of actions are so 
nearly alike as to perplex the astutest judges to flnd out to which class the 
déclaration belongs; the distinction in the two forms being confessedly nice 
and difficuit to draw. In Georgia, where ail formai distinctions between actions 
hâve been abolished by statute, and where the plaintiff is simply required to 
set forth by pétition and in paragraphs his cause of action, I do not think 
the distinction Is of practical Importance. I am, however, inclined to think 
the déclaration in this case can be treated either as one in assumpsit for 
breach of the contraet or an action on the case for breach of the duty; but I 
think it was the intention of the pleader to brlng an action for the breach 
of the duty, — for the wrongful conversion of the cotton by the défendant, — 
and that the contraet as set out is the inducement or considération from 
which the duty results, the breach or neglect of which duty was the wrongful 
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delivery of the cotton, and the damage resulting from such breach being the 
gravamen of the action. Hutch. Carr. 744, 749; Long v. Rogers, 17 Ala. 540; 
Railroad Co. v. Fulgham, 91 Ala. 556, 8 South. 803; Eailway Co. v. Paul 
(Ark.) 40 S. W. 705, 37 L. R. A. 504, 62 Am. St Bep. 154. I do net think that, 
eyen in this view of the case, any custom prevalling at the compress, between 
it and the railroads and others, could afCect the rights of the owners of this 
cotton, unless such owners had knowledge of such custom. Indeed, I think 
that rule No. 4, as cited hy the défendant, was violated hy it when tliis cotton 
was delivered to Hamilton, Gibson & Leake, because it Is a falr inference from 
ail the facts that the destination of thla cotton was changed after reaching 
the compress, and without the surrender of the original bills of lading, which, 
under this rule, could not hâve been done. I therefore conclude that, under 
the facts and the law of this case, the défendant is liable to the plaintiff, 
■whether this action is regarded as one of assumpsit for breach of contract or 
an action on the case for breach of duty imposed by contract or by law. The 
défendant was the custodian of the cotton, either as a carrier or as the owner 
and operator of the compress, and In either capacity the duty and obligation 
which the law imposed upon It in connection wlth the cotton was violated in 
the wrongful delivery of the cotton to Hamilton, Gibson & Leake. I there- 
fore find that the plaintiff is entitled to recover of the défendant in this case 
a judgment for the sum of $12,952.37, and Interest on said sum from the Ist 
day of April, 1898, until paid, at the rate of 8 per cent per annum; this being 
the amount due on the note, and it being agreed that the value of cotton in- 
volved is in excess of this amount" 

To the foregoing report, when the same was filed in this court, there 
were numerous exceptions; but the questions raised by thèse excep- 
tions are such that they can be disposed of without spécial référence 
to each of them. After argument on the exceptions décision was re- 
served, and on December 7, 1900, the court submitted to counsel for 
the respective parties the following: 

"I hâve reached a conclusion in the Above-stated case that the défendant 
Company is not liable to the plaintiff, so far as the transfer of thia property 
from the Western & Atlantic Kailroad dépôt to the compress is concerned. 
The auditor so found, I hâve reached the further conclusion that there is no 
liabiUty on the part of the défendant Company to the plaintiff, either as a 
Connecting or a common carrier. Any duty the défendant owed the plaintiff 
as to the transfer of this cotton was discharged. As an outgoing carrier it 
assumed no duty, the évidence ail showlng that the cotton could hâve been 
routed out by any road entering Atlanta. I difCer with the auditor on this 
point. The only question remaining in the case is whether or not the de- 
fendant Company is liable to the plaintiff as a warehouseman, because of its 
ownership of the compress. As incidental to this question, and perhaps as 
entering into and a part of it, may be considered the relation which a compress 
Company bears to the matter of transportation and carrlage of cotton gener- 
ally, and how far this relationship, la the matter of carrlage and trans- 
portation, affected its duty to the plaintiff. Second. If there be such liability 
on the part of the défendant to the plaintiff as a warehouseman, ean there 
be a recovery under the déclaration in this case? As the oral argument of 
the case vyas In connection with questions which I am clear are not involved, 
I should like to hear counsel briefly, some time next week, on the two ques- 
tions named; that is, flrst as to the right of recovery against the défendant 
as a warehouseman, and, second, ean it be had under the pleadings in the 
case?" 

Keargument was subsequently had, as suggested to counsel, and 
the case again taken under advisement by the court. The question 
remaining, therefore, is whether this défendant is liable to the plain- 
tiff as the owner of the compress, and considered apart from and 
without référence to its duties as a common carrier. As stated, the 
relation of the compress company to the matter of transportation and 
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storage of cotton generally may be considered in connection with tMs 
question. 

I do not attach spécial importance to the fact that this compress 
is owned by a railway company. Tlie Soutliern Railway Company 
having discharged the duty whicli it undertook for the Western & 
Atlantic Eailroad Company to deliver the cotton at the compress, and 
having assumed no obligation whatever to take it therefrom, the case 
stands to my mind as if the compress had been owned by a corpora- 
tion not connected in any way with the transportation, or by private 
individuals. Necessarily, however, its relation to the transportation 
of cotton as a compress company must be considered. The compres- 
sion of cotton is now regarded as necessary to its transportation by 
a railroad. Cotton en route from interior points to the coast, it ap- 
pears, always stops somewhere to be compressed. The importance 
of this matter of compression en route is shown by the raie adopt- 
ed by the Southern Railway & Steamship Association, which the 
auditor has copied in his report. The business, therefore, of com- 
pressing cotton is a very important part of its transportation. This 
cotton went into the hands of the managers of the compress; the man- 
ifests accompanying it showing the contents of the bills of lading. 
Thèse bills of lading showed that this cotton was shipped to "order 
notify." The manifests put the compress company on express notice 
that the cotton did not belong to Hamilton, Gibson & Leake. They 
expressly notifled the persons in charge of the compress that the bUls 
of lading had been transferred by Hamilton, Gibson & Leake to oth- 
ers, who had become by such transfer the real owners of the cotton. 
While a bill of lading is not a negotiable instrument, it is generally 
held now to be a symbol, and its transfer and possession carries with 
it ownership. The suprême court of Georgia, in the case of Western 
& A. E. Co. T. Ohio Val. Banking & Trast Co., 107 Ga. 500, 33 S. E. 
821 (quoting from page 516, 107 Ga., and page 823, 33 S. E.), in laying 
down the rule on this subject, and quoting from a décision of the 
suprême court of the United States, states the same as follows: 

"The case of North Pennsylvanla R. Co. v. Commercial Nat. Bank, 123 XJ. S. 
727, 8 Sup. et. 266, 31 L. Ed. 287, was aa action by the assignée of certain 
freight receipts for cattle shipped, to recover damages of the carrier for a 
misdelivery. The only défense was that the cattle had been delivered to the 
party whom the carrier had been Instructed to notify of their arrivai, although 
such party presented no bill of lading or freight receipt. It was further 
clalmed that such delivery was according to the custom and course of business 
of the parties; but, it not appearing that this custom was known to the holder 
of the receipts or bill of lading, it was held that the delivery set up was not a 
défense. 'A delivery by the carrier upon the production of an unindorsed bill 
of lading will not be excused merely upon proof of a custom to deliver with- 
out an indorsement, unless it can be clearly shown that the party thereby 
damaged was aware of the custom and acted with Iinowledge of it.' 5 Am. 
& Eng. Bnc. Law (2d Ed.) 209, and cases cited in note 3. It seems that the 
principle laid down by thèse authorlties, to the effect that the rights of one 
who is a bona fide holder of a bill of lading and without notice will not be 
affected by a delivery of the goods to the person to be notifled of their arrivai, 
without the production of the blU of lading, and in pursuance of an agreement 
between such person and the consignor or of a custom existing among the 
parties, sustains the position that the rights of the plaintiff In this case, as 
against the défendant, were not affected by the arrangement or custom, un- 
known to the plaintiff, that the Atlanta Grocery Company, without the produc- 
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tion of the bills of lading, should hâve the right to change the destination of 
the goods. One of the common uses of bills of lading is to enable sellars of 
goods to obtain advanees upon thelr shipments by drawing on the purchasers 
for the priée of the goods, attaehing the bill of lading to the draft, and having 
the draft discounted by some bank, which holds the bill of lading and relies 
upon its terms as security for the payment of the draft. The carrier must 
hâve knowledge that the bill of lading may be so used, and thus get into the 
hands of a bona fi de holder, and is boimd to see that the goods are not deliv- 
ered untll the draft is paid and the bill of lading produced. To permit the 
rights of a bank, in good faith and without notice discounting a draft with a 
bill of lading attached, and relying on the terms of the bill of lading as secur- 
ity, to be afCected by an existing arrangement or custom among the consignor, 
the purchaser, or person to be notified of the arrivai, and the carrier, that 
goods should be dellvered to the purchaser or person to be notifled, or that 
he should hâve the right to change their destination, without payment of 
the draft and production of the bill of lading, would be a gross fraud upon the 
bank, and manifestly resuit in preventing shippers getting advanees on goods 
sold, by drawing for the purchase priée, attaehing draft to bill of lading, and 
having same discounted." 

In the case of Lowe v. Kailroad Co., 101 Ga. 320, 28 S. E. 867, this 
is said: 

'The fact that Hudgins was the party to be notified of the consignment, and 
whose name appeared upon the bill of lading In this connection, does not alter 
the nile. The very présence of the words, 'Xotify Hudgins, Atlanta, Ga.,' in 
the bill of lading, shows that Hudgins was not intended as the consignée. If 
he had been, then such words were wholly unnecessSry, as It is the duty of the 
carrier to notify the consignée of the arrivai of the goods without being re- 
quested or instructed to do so. Hutch. Oarr. (■2d Ed.) ? 131b, and cases cited." 

In the case of North Pennsylvania E. Co. v. Commercial Nat. Bank, 
cited in Western & A. E. Co. v. Ohio Val. Banking & Trust Co., supra, 
this question is considered, and the duty of a railroad company to 
exercise care in the delivery of goods which are consigned to "order 
notify" fully discussed, and a delivery made regardless of such direc- 
tions was held to create liability, even in the case of live stock, where 
prompt delivery is so necessary. 

Such being the duty and responsibility of carriers in référence to 
bills of lading on which the entry "order notify" is made, the ques- 
tion next presented is, how far this compress company was chargea 
with a similar duty and a similar liability for a conversion or wrong- 
f ul delivery in violation of this duty. The auditor says as to this : 

"I am not prepared to admit, under the évidence in this case, that the 
Southern Eailway Company, as owner and operator of the compress, even if 
it was not a party to the contract of shipment, did not hâve imposed upon it 
by law some duties and responslbilities relative to the disposition of the cot- 
ton. It had the cotton in its possession; it received the notice by the mani- 
fests that the cotton was to t>e transported to Norfolk and there delivered to 
'order notify'; it was distinctly put on notice that this cotton was not to be 
delivered to any one except the holders of the bills of lading; and it was par- 
tieulariy put on notice tliat the cotton sliould iiot be delivered to Hamilton. 
Gibson & Leake. The agents of the Southern Railway, in charge of the com- 
press, testified that they knew the meaning of the words, 'order notify,' eon- 
tained in the manifests; but the law would charge them with the meaning 
of those words, anyhow. Yet, with this actual and légal knowledge. the cotton 
was delivered by the agents of the Southern Railway Company at the com- 
press, contrary to the express terms of the manifests and bills of lading, and 
to the very parties that they were specially ordered not to deliver the cotton 
to." 
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The question of dnty as to the delivery of this cotton cannot be 
considered without a récognition of the fact that the cotton went into 
the handa of the compress people accompanied by the manifests, with 
the entry of "order notify" thereon, the import of which entry the per- 
sons in charge of the compress testified, according to the auditor's 
report, that they fully understood. The question thus presented bas 
been one of difftculty to me, and I hâve given it very earnest consid- 
ération. I hâve reached a conclusion in the matter, although not free 
f rom doubt as to its correctness. This conclusion is not reached, how- 
ever, because of the fact that the compress is owned by the railway 
Company; for, as I hâve stated, I do not regard this as entering into 
the matter, or as affecting the question in any way whatever; but I 
do regard the fact that stoppage for compression is'a link in transpor- 
tation. The bills of lading in évidence shovr that the cotton in ques- 
tion Tvas sent care of Bell Street Compress, Atlanta, Ga. The Bell 
Street Compress is made, by the bills of lading, the waybills, and 
thèse manifests, a part of the route over which this cotton was to be 
transported. The managers of the compress accepted the cotton, ac- 
companied by thèse manifests, which expressly placed the cotton in 
their care, and with the statement thereon that it was to be deliv- 
ered to "order notify," which, as has been indicated, was a direct 
notice that the consignas, Hamilton, Gibson & Leake, were not the. 
proper parties to whom the cotton should be delivered in the absence 
of the bills of lading. The compress company made of itself, by the 
character of its business and by the manner in which this cotton was 
received, so much a part of the system transporting the cotton that it 
is impossible to escape the conclusion that there was a duty on its 
part to protect the holders of the bills of lading, who were the real 
owners of the cotton. 

The case is entirely without précédents. At least, I hâve not been 
shown, and hâve been unable to flnd, any case making the précise 
question. But it seems to me clear that there was a duty on the part 
of the compress to see that this cotton was properly delivered. When 
the compress people accepted the cotton, accompanied by the mani- 
fests, which indicated a particular duty by ail who handled the cotton 
with référence to the same, they must hâve undertaken to discharge 
such duty. Even conceding that, as a compress, there was no com- 
mon-law duty with référence to the cotton on the part of the com- 
press company, still, when it made itself, by the character of its busi- 
ness and by the accep tance of the cotton routed through it,bythe terms 
of the bills of lading, a link in the route over which the cotton must 
pass, it must, it seems to me, hâve assumed such duty as the law im- 
posed upon ail connected with its carriage from the orignal point of 
shipment to its destination. The reading of this record, showing the 
relation of compress companies to the matter of carriage of cotton by 
railroads, leads to the inévitable conclusion that there is such a close 
relation and connection between compression and carriage as puts an 
imperative duty on compress. companies to see that cotton is not di- 
verted from the direction given it in the bills of lading. 

Assuming that there was a duty on the managers of the compress 
to see that the cotton was not delivered to others than the true owu- 
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ers, as such true owners were indicated by the bills of lading, or, 
rather, by the manifests which they had, the next question is, can 
there be a recovery against the défendant on the déclaration in this 
case? It is contended that the déclaration sounds in contract, and 
that there can be no recovery on a contract between the plaintifl and 
the défendant, because there never were any contractual relations be- 
tween the parties. The argument is that the delivery for compression 
was made to the compress company by the Western & Atlantic Rail- 
road Company, and that the contract, if any was made, was with the 
latter company, and the right to enforce the same, if any exists, is in 
that company. It is urged that this cannot be treated as an action ex 
delicto for the wrongful delivery or conversion of the cotton, and that 
even nnder the libéral System of pleading in Georgia it is an action 
ex contractu. Counsel for défendant cite and rely very much in ar- 
gument on the case of Atlantic & P. R. Co. v. Laird, 164 U. S. 393, 
17 Sup. et. 120, 41 L. Ed. 485. Assuming that there was a duty on 
the part of the managers of the compress to see that this cotton was 
properly delivered, I agrée with the auditor in his conclusion that the 
character of the pleadings is not very material. Believing that the 
relation of the compress company with the transportation of this cot- 
ton placed on it a duty of the same character as the law would impose 
on a Connecting carrier, it would be immaterial, even under the view 
of the learned counsel for the défendant, whether the rights of the 
bank were treated as rights existing ex contractu or ex delicto. The 
argument on this subject is based on the assumption that the com- 
press company owed no duty in the premises. As in my opinion it 
owed such duty as has been indicated, the argument falls. The Sys- 
tem of pleading in Georgia now is very libéral, and, this being an action 
at law, that liberality will be fully recognized in this court. I think 
that, taking this déclaration altogether, the plaintiff has plainly and 
distinctly set f orth its cause of action ; sufflciently so, at least, at the 
présent stage of the case, and after a flnding thereon by the auditor. 
It may be that the pleader had more particularly in mind the lia- 
bility of the défendant as a carrier, and less as a warehouseman; but 
the whole case was investigated before the auditor, and a finding 
had and report made, which, after stating the facts, correctly ap- 
plies the law as to the liability of the défendant in the respect now 
under considération and reaches a correct conclusion. While, as has 
been stated, I differ with the auditor in his flnding that the défendant 
is liable as a carrier, he was, I think, correct in flnding it liable sim- 
ply as a compress company. 

The conclusions are: (1) That the manifests, which were, as the 
auditor states, substantial copies of the bills of lading, put the com- 
press on notice that Hamilton, Gibson & Leake were not the real own- 
ers of the cotton, but that some one else was, who would be the holder 
of the bills of lading. (2) In view of the relation of the compress 
company to the transportation of cotton (it being, as has been ex- 
pressed, a link in the route over which the cotton was sent), it owed 
a duty to the real owners of the cotton, and it should not hâve deliv- 
ered the same without the présentation of the bills of lading. (3) 
That the pleadings in the case are suflacient to justify a recovery 
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against the défendant for a failure to discharge its duty in the re- 
spect indicated and for the wrongful delivery or conversion of the cot- 
ton. 

The exceptions to the report of the auditor will be overruled, and 
the report conflrmed. 



WILLARD V. SUN PRINTING & PUBLISHING 00. 

(Circuit Court, S. D. New York. January 3, 1901.) 

LiBEL — When PobIjICAtion Aotionable. 

Publication by a newspaper that plaintiff was, 30 years before, the 
center "of the most gigantic conspiracy ever known in Wall street, and 
resulted In the events culminating in Black Friday," is aetionable as tend- 
ing to scandalize the plaintiff, and injure his personal as well as his pro- 
fessional réputation, though It does not charge a crime or misdemeanor. 

At Law. On demurrer. 

Eugène H. Lewis, for plaintiff. 
Franklin Bartlett, for défendant. 

WHEËLER, District Judge. The complaint allèges that the plain- 
tiff was and is a stockbroker; that there was a financial and commer- 
cial panic in 1869, which reached its height on a day since referred to 
as "Black Friday"; that the défendant maliciously published of the 
plaintiff, with the intent to injure him, in the Sun, a newspaper of 
large circulation, the announcement by the président of the stock 
exchange of the expulsion of the plaintiff, and that the président 
"said that the oflSce of Mr. Willard was the center, thirty years ago, 
of the most gigantic conspiracy ever known in Wall street, and re- 
sulted in the events culminating in Black Friday. It was remarkable, 
he concluded, that a man who had participated in that undertaking 
should end his stock exchange career under a conviction for fraud in 
odd lots of stock." The principal argument in support of the demur- 
rer is that the conspiracy referred to is not alleged to hâve been, nor 
stated in the publication as, a criminal or wrongful conspiracy. It is 
not necessary, however, that a libel, to be aetionable, should charge 
a crime or misdemeanor. What, if true, would be a disgrâce, and a 
Hubject of reproach and aversion among associâtes, would be sufQ- 
eient. This charge is of a most gigantic conspiracy, participated in 
by the plaintiff as an undertaking resulting in a continued financial 
and commercial panic, which eulminated so disastrously as to black- 
en the name of the day. This charge, when taken to be untrue, — ■ 
us it must be now on demurrer, — would tend directly to scandalize 
the plaintiff, and to injure his personal as well as his professional rép- 
utation. That it was published as what was said by the président of 
the stock exchange does not avoid its aetionable quality. The pub- 
lication, with the intent alleged, would be a tortious spreading of the 
taise représentation. Demurrer overruled. 
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A. B. DICK CO. V. WICHBLMAN. 
(Circuit Court, S. D. New Yorlî. January 16, 1901.) 

JUDGMBNT— V ACATING. 

A decree eannot be vacated six terms after entry, for errors of fact or 
law, except clérical mistakes only. 

Samuel O. Edmonds, for plaintifl. 
F. A. Wiehelman, in pro. per. 

LACOMBE, Circuit Judge. This is an application to vacate a final 
decree in the above-entitled action, which adjudged the défendant 
guilty of contempt, in violating an injunction, and imposed a fine on 
Lim. The decree was entered in August, 1898. Six terms hâve since 
expired, and this court is without power to grant the relief prayed, 
even if the facts presented were persuasive to such course, — a ques- 
tion which need not be discussed. Final judgments eannot, by pro- 
ceedings taken after the close of the term at which they were entered, 
be reversed or annulled for errors of fact or law (except clérical mis- 
takes only) by the court which rendered them. Phillips v. Negley, 
HT U. S. 665, 6 Sup. Ct. 901, 29 L. Ed. 1013; Bronson v. Schulten, 
104 U. S. 410, 26 L. Ed. 997. 



LAMB V. MUTUAL RESERVE FUND LIFE ASS'N. 

(Circuit Court, E. D. Pennsylvanla. February 13, 1901.) 

No. 44. 

1. LiPE Insurance— Vksted Intbrbst op Benepiciaet. 

The beneficiary in a life policy bas no vested interest in It durlng the 
life of the insured; it being issued by an association doing business nnder 
Laws N. Y. 1883, e. 175, § 18, providing tbat membership in the association 
shall give a member the right at any time, with the consent of the associa- 
tion, to malie a change In his beneficiary, without requiring the consent of 
the beneficiary. 

2. Samb— Substitution op Policy. 

The substitution of a new life policy for an old one. In accoMance with 
an agreement therefor, is completed, the old policy being surrendered, and 
the new policy being delivered by mail without payment of premium being 
exacted, though the latter provides that it shall not take effect tiU deliv- 
ery in person and payment in cash, while the old policy is in full force; 
the provision being one for the beneflt of the Insurance Company, which 
it was not bound to insist on, and which it waived by delivering the policy 
as it did. 

8. SaME — CONSIDKHATIOX. 

The considération recited In an agreement for substitution of life poli- 
cies, that the surrender of the old policy is in considération o£ the issuance 
of a new one on différent terms, is sufficient. 

Geo. T. Hunsicker, for plaintiff. 

J. W. Bayard and J. G. Johnson, for défendant. 

DALLAS, Circuit Judge. Prom the statement of daim it appears 
that this suit has been brought to recover $8,267.96, with interest 
thereon from August 16, 1900, upon two causes of action, which are 



638 106 FEDERAL REPORTER. 

stated, in substance, as follows: (1) The défendant issued to Wil- 
liam W. Lamb, plaintiff's husband, a certificate of membership, num- 
bered 15,975, and dated October 5, 1893, whereby the défendant 
agreed to pay to the plaintiff, the beneflciary therein named, the sum 
of |5,000 within 90 days after the receipt of satisfactory évidence of 
the death of the said William W. Lamb. The statement allèges that 
the said William W. Lamb duly made ail the payments which he was 
required to make, and that he and the plaintiff performed ail thinga 
on his and her part to be fulfiUed, according to the ténor of the said 
certificate, and that the said William W. Lamb died on February 15, 
1900, while said certificate was in full force and effect. (2) The sec- 
ond count allèges that the défendant on January 17, 1900, solicited 
and procured of the said William W. Lamb a certain other agree- 
ment of Insurance, whereby, in considération of an assignment by the 
said William W. Lamb to the défendant of a portion equal to |1,- 
561.35 of the $5,000 Insurance represented by the certificate before 
mentioned, for the maintenance of the reserve required on the basis of 
the actuaries' table of mortality, with interest at 4 per cent., as well 
as in considération of the formai delivery for cancellation of said cer- 
tificate, the défendant agreed to deliver a substituted certificate of 
membership for the sum of |5,000, payable to the plaintiff, the ben- 
eficiary, after the death of said William W. Lamb, less the sum rep- 
resented by said assignment, or any part thereof, with interest there- 
on remaining unpaid at said death, and also another original certifi- 
cate for 15,000, payable to the plaintiff' after the death of said 
William W. Lamb, upon payment of such part of the premiums respec- 
tively due, upon delivery of said certificates in person to the said Wil- 
liam W. Lamb; that on the same day, January 17, 1900, William W. 
Lamb, without plaintiff's knowledge or consent, delivered to plaintiff 
two applications for Insurance, one of which contained the said as- 
signment, and delivered to the défendant said certificate No. 15,975, 
to be canceled upon delivery in person to him of said substituted cer- 
tificate and of the additional original certificate, for |5,000 each, and 
the payment in cash of the flrst premiums respectively due thereon; 
that William W. Lamb was then in good health, and subsequently 
passed a successful médical examination by défendant, and on Jan- 
uary 20, 19O0, paid $12.78, due upon the formai delivery of said sub- 
stituted certificate in person; that he continued in good health until 
11 .-20 o'cîock p. m. of January 21, 1900, when he was suddenly stricken 
with apoplexy, became unconscious, resulting in total paralysis, and 
remained in such condition until his death on February 15, 1900; 
that on January 23, 1900, the défendant mailed to the said William 
W. Lamb certificate No. 385,328, but refused to deliver the other cer- 
tificate contracted for as aforesaid, on account of the subséquent ill- 
ness of the said William W. Lamb. The statement avers that Wil- 
liam W. Lamb entered into the agreement of January 17, 1900, "by 
reason of the fraudulent concealment on the part of the défendant 
of the foUowing facts, to wit: Said défendant was not carrying out 
its contracts with its members, was not maintaining a reserve fund in 
compliance therewith, had no reserve, and was therefore conducting 
business contrary to the Insurance laws of Pennsylvania, and would 
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be proceeded against unless it forthwith provided the necessary re- 
serve on said certificates, and was compelled to reduce the amount of 
insurance payable at death in a sum sufâcient to provide and main- 
tain the reserve required by law. The said William W. Lamb vpas 
ignorant of said concealed facts at, prior, and subséquent to the date 
of said agreement of January 17, 1900." The statement further avers 
"that défendant resorted to a fiction, in that it (défendant) pretended 
to loan to the said William W. Lamb an assumed reserve, which his 
certificate would bave earned after seventeen years, as an ordinary in- 
surance policy on the level premium plan, taking as security therefor, 
until paid off from future premiums, a lien on said insurance by means 
of said assignment, to which plaintiiï was not a consenting party, as 
aforesaid; that said William W. Lamb was paying under policy No. 
15,975 a mortuary assessment of |30.15 every two months at the date 
of said assessment, and would be compelled to pay |40.85 every two 
months under said substituted certificate"; that "défendant, having 
informed said William W. Lamb that he had successfully passed a 
médical examination, was bound, in good faith, after his illness had 
set in, to perform said agreement of January 17, 1900, as an entirety; 
that défendant, having performed part thereof during said illness, 
waived the requirements of said policies as to delivery in person, and 
is liable under said agreement for the sum of |5,0OO, less the premium 
due on said undelivered certificate, in addition to |3,267.96 due under 
said substituted certificate No. 385,328." The statement then al- 
lèges performance by William W. Lamb and by the plaintiff of ail 
things on their part to be fulfilled, according to the terms of said cer- 
tificate and agreement, and thus concludes : 

"Yet the défendant bas not performed its covenants, In this: that, although 
often requested, it did not, wlthin ninety days after the receipt of satisfactory 
évidence of the death of said William W. Lamb, or at any time, pay to the 
plaintiff the sum of Ç8,267.96, or any part thereof." 

The flrst of the plaintiff's counts is based upon certificate No. 15,- 
975, and rests upon its averment that when William W. Lamb died 
that certificate was "in full force and effect." This the défendant dé- 
nies, and in support of that déniai the affldavits filed on its behalf 
(which traverse the charges of fraud, concealment, etc.) set forth that 
ail the agreements between the parties were reduced to writing, and 
that policy No. 385,328 was issued in substitution for certificate No. 
15,975 ; and it is argued that it thus appears, and for the présent pur- 
pose conclusively, that the only contract of insurance between the de- 
fendant and William W. Lamb which was in force at the time of his 
death is policy No. 385,328. It is conceded that upon this policy there 
is due the principal sum of |3,267.96, but plaintiff claims judgment 
for $5,000, with interest; that being the amount of the original cer- 
tificate. No. 15,975, which her learned counsel insists "was still in 
force, for the following reasons: (1) Want of power authorizing a 
change without plaintiff's consent; (2) the substitution was not per- 
fected; (3) the refusai to issue additional insurance, applied for Jan- 
uary 17, 1900, worked a rescission of the agreement for substitution ; 
(4) want of considération for the substitution if the issuance of the 
additional policy was not contracted by the assured and défendant." 
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To refer in détail to ail parts of the affidavits which bear upon thèse 
points would involve an unnecessary expansion of this opinion. The 
question raised by the flrst one is whether the plaintifl! had a vested 
right in or under certiflcate No. 15,975, vphich precluded her husband 
from surrendering it, as he did, without her consent; and this ques- 
tion is, I think, suiBciently antieipated and answered by the follow- 
iog statement of the supplemental afQdavit of défense: 

"ïhe défendant Is an association Incorporated tinder the laws of the state 
of New York, transacting business of Ilfe Insurance upon the co-operative or 
assessment plan, as deflned In said laws. By the statute of said state (ehapter 
175, § 18, of the Laws of 1883) In force when the original certiflcate of member- 
ship, No. 15,975, was issued to William W. Lamb, husband of the plaintifC, It 
Is provlded as foUows: 'Membersbip in any such corporation, association or 
Society shall glve to any member thereof the right at any time, wlth the con- 
sent of such corporation, association or society, to make a change in bis 
payée or payées or beneflciary or benefleiaries without requiring the consent 
of such payée or beneflciary.' The défendant Is advised by counsel, and there- 
fore avers, that by vlrtue of said provision the plaintiff had no vested right 
in said certiflcate of membership, but that the said William W. Lamb in his 
lifetime could, without her consent, make any contract with regard to said 
certiflcate of membership which might seem to him fit, with the consent of 
the défendant." 

I am of the opinion that the exclusive control over the contract of 
Insurance given to the insured by the statutory provision set out in 
the foregoing statement makes impossible the existence of a perma- 
nent or vested interest in the beneflciary during the lifetime of the 
insured. Hopkins v. Assurance Co., 40 G. C. A. 1, 99 Fed. 199-202. 

I cannot sustain the plaintilî's second point. The décision in As- 
surance Co. V. McElroy, 28 C. C. A. 365, 83 Fed. 631, upon which she 
relies, lends it no support. Net only does the affldavit allège that 
it was agreed that certiflcate No. 15,975 would be surrendered, but 
also that it was in fact surrendered. It states that: 

"Défendant accepted said application of the said William W. Lamb [for the 
Bubstituted pollcy], and, upon the dellvery of said certiflcate No. 15,975 [the 
original one] and of said application to the défendant, it issued to said Wil- 
liam W. Lamb, In substitution therefor, Its certiflcate No. 385,328." 

It must therefore be now assumed that the défendant issued the 
new policy in substitution for the old one, and in pursuance and con- 
summation of an agreement that this should be done, which had al- 
ready been so far executed that the old policy had been actually sur- 
rendered. Under thèse circumstances, I do not regard it as of any 
importance that the new policy was delivered by mail, and without 
exacting payment of premium, notwithstanding its provision "that it 
shall not take effect until delivery in person and payment in cash 
while policy 15,975 is in full force." This provision was inserted for 
the defendant's beneflt, and it was not bound to insist upon it. It 
waived it by delivering the policy as it did ; and certainly then, if not 
when the agreement and surrender were made, the old policy ceased 
to be a living one. 

Point 3 of the plaintifE's brief assumes the existence of a contract 
which obliged the défendant to deliver the additional Insurance there- 
in ref erred to ; but this is explicitly denied by the aflSdavits, and the 
efCeet of this déniai is twof old : It makes this point unavailing as to 
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the plaintifE's demand for judgment for the full amount of her flrst 
claim, and it absolutely bars the entry of any judgment at this time 
upon her second claim. 

There is no foundation for the fourth proposition. The contention 
that, uniess an additional original policy was contracted for, there 
was no considération for the substitution of policy No. 385,328 for 
policy No. 15,975, is disposed of by the fact that the writing itself, 
which the aflSdavits allège embodied the whole agreement, expressly 
recites that the surrender of the old policy was made in considération 
of the issuance of a new one (No. 385,328) upon différent terms; and 
that this expressed considération was a sufflcient one I do not doubt. 

"The défendant admits its liability to pay in full settlement for ail 
claims and demands upon the substituted policy, which was the only 
policy it admits was in existence or to which the plaintifE was in any 
way entitled upon the death of her husband, the sum of |3,267.96. 
It tendered this sum before it became due, but the plaintiff declined 
to reccive it. She is therefore not entitled to interest, but only to the 
principal sum mentioned." The plaintiff is accordingly entitled to 
judgment for |3,267.96, and, I think, for interest thereon from the 
date at which, under the terms of certiflcate No. 385,328, that sum 
became due and payable. As at présent advised, I am of opinion 
that the afiadavits do not sufficiently allège the facts necessary to war- 
rant the court in holding that interest ought not to be allowed; but 
the question has not been argued, and, if desired, I will hear counsel 
upon it. If, however, my présent understanding of the matter shall 
be acquiesced in, an assessment may be prepared in accordance there- 
with, and thereupon judgment will be entered in conformity with this 
opinion. 
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(Circuit Court of Appeals, Sixth Circuit Febniary 12, 1901.) 

No. 856. 

Accident to Persok on Thack— Ordinahy Gare. 

A person who, wlthout looking for trains, steps directiy In front of an 
approaohing englne, from the platform of an express company's building, 
erected by permission of tlie railroad company on its grounds, and near its 
dépôt, and which he had visited for express paclsages, is, as a matter of 
law, gullty of want of ordinary care, which, under Code Ga. §§ 2972, 
3034, prevents his recovery for his injury from the railroad company; he 
not being within the rule that malies the question of négligence of a pas- 
senger golng to and from the dépôt one for the jury. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This was an action to recover for an injury happening to the plaintiff at 
Lytle Post OfiSce, near Battlefleld, Ga., a station on the Ohattanooga, Rome 
& Southern Kailway. The injury was received under the following circum- 
stances: Some distance south of the passenger dépôt at this point, varlously 
stated at from 60 to 600 feet, the Southern Express Company, by permission 
of the railroad company, had erected a building for the réception and delivery 
of express packages. The main line of the railroad runs in front and west 
of this building. In the rear of the building is a side track. On the west 
106 F.— 41 
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trofxt of the express company's building, and across the main track, was a road 
Xp, common and gênerai use at the time, and upon which express -wagons were 
In the habit of stopping in delivéring and receivlng the packages which were 
taken to and fro across the tracli. The platfomû on the west of the express 
company's building is a llttle over 7 feet wide, and about 3 feet and 4 inches 
from the track. The plaintifC, for the purpose of getting some express pack- 
ages "whlch were to be delivered at a restaurant near by, malntained near a 
camp of soldiera which was there at the tlme, visited the office, entered the 
same, and, upon inqulry, learned that certain express packages were there. 
For tie purpose of glvlng notice to a driver across the track to deliver certain 
of the packages at the restaurant, for which they were Intended, the plaintifC 
came out upon this platfonn, stepped down on the main track, and was almost 
Immediately struck by an engine running backward from the south, past the 
express office, towards the passenger dépôt. The jury, by their verdict, having 
found the allégations of négligence of the rallway company to be true, It may 
bé taken as settled, for the présent purpose, that the servants of the raiiroad 
company In charge of this engine were guilty of negUgence in not giving warn- 
ing of the approaeh of the train by a sufflcient or proper signal. The testi- 
mony also shows that the approachlng train from the south, for a considérable 
distance, might hâve been seen by the plaintiff, had he looked In that direction 
before stepping upon the track. 

E. Watkins, for plaintiff in error, 

Before LIJRTON, DAY, and SEVERENS, Circuit Judgea. 

DAY, Circuit Judge, after stating tlie foregoing facts, delivered the 
opinion of the court. 

Under thèse circumstances, the question we deem it necessary to 
consider is, was the plaintiff, as a matter of law, guilty of a want of 
the exercise of ordinary care in stepping upon the track when the 
train must hâve been in plain view? The accident happened in the 
state of Georgia, and the statutes of that state are controUing. Nu- 
merous décisions hâve been made upon sections 2972 and 3034 of the 
Georgia Code, regulating this matter. This court had occasion in the 
case of Eailway Co. v. Ooggins, 88 Fed. 45S, 32 C. C. A. 1, to consider 
them. Speaking by Judge Taft, the court said of those sections of the 
law: 

"Sections 2972 and 3034, when read together, introduce a variation from 
the common law in one respect only. They déclare first that a plaintiff shaU 
not recover when the accident is caused by his own négligence. They further 
déclare that, even if the défendant was négligent In such a way as to cause 
the Injury, the plaintifC shall not recover, if, wlth the defendant's négligence 
as an exlsting condition of the situation, he could hâve avolded Its conséquen- 
ces by ordinary care. So far thèse rules are the same as those established 
at the common law. Coasting Co. v. Toison, 139 V. S. 556, 11 Sup. Ct. 653, 35 
Tj. Ed. 270. Finally, however, they provide that, when the négligence of both 
parties is concurrent and contributes to the injury, then the plaintiff shall not, 
as at common law, be barred entirely, but may recover damages reduced below 
fuU compensation for the injury by an amount proportloned to the amount of 
the default attributable to him. The décisions of the Georgia court la constru- 
ing thèse sections hâve not always been as clear and as intelligible as might 
be desired, but the foregoing coïncides with the construction which has been 
put upon them by that court In the latest and earliest cases which bave been 
caUed to our attention. Raiiroad Co. v. Luckle, 87 Ga. 6, 13 S. E. 105; Raii- 
road Co. V. Johnson, 38 Ga. 409, 433." 

This construction of the Georgia statute seems in harmony with 
subséquent décisions in that state to which we hâve been cited, and 
was practically the view of the law taken by the learned judge who 
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tried this case upon the circuit. While the Georgia statute permits 
a recovery in case of concurrent négligence, notwithstanding the négli- 
gence of plaintiff contributes in some degree, the damages being ap- 
poi'tioned in conséquence thereof, it nevertheless provides that, as- 
suming the négligence of défendant to be established, plaintiff may 
not recover, if by the exercise of ordinary care on his part the injury 
might hâve been avoided. The learned judge at the trial lef t the ques- 
tion whether such ordinary care would hâve avoided the injury to the 
jury, The motion for a peremptory instruction in favor of défendant 
raises the question, was the négligence of the plaintiff so palpable that 
the court should hâve said to the jury, notwithstanding the négligence 
of the défendant, that the injury might hâve been avoided had the 
plaintiff exercised ordinary care under the circumstances? The gên- 
erai ruie is that questions of négligence and contributory négligence 
are questions of fact to be passed upon by the jury, yet, when the 
indisputable évidence is so conclusive that a court would be compelled 
to set aside a verdict rendered upon it, the judge is justified in with- 
drawing the case from the jury. Elliott v. Eailway Co., 150 U. S. 
245, 14 Sup. et. 85, 37 L. Ed. 1068. It is also a gênerai rule that one 
who gôes upon a railway track without looking to see whether a train 
is coming, under circumstances which demonstrate that he must hâve 
seen the train had he looked, is guilty of such contributory négligence 
as will prevent a recovery. An apparent exception to this rule has 
been established in favor of passengers while going to and from trains 
at a station, and in crossing tracks coming or departing from the 
train. This doctrine was established by the suprême court of the 
United States in the case of Warner v. Eailway Cb., 168 U. S. 339, 18 
Sup. et. 68, 42 L. Ed. 491. In that case a passenger undertaking to 
reach his train by crossing the track intervening between the train 
and the station was suddenly run down by another passenger train 
of the Company, approaching at a high rate of speed. In that case 
the suprême court reached the conclusion that a passenger thus under- 
taking to reach a train, acting upon the implied invitation of the Com- 
pany to passengers to follow along the best course practicable in cross- 
ing the intervening track, while not absolved from using caution to 
avoid danger, might nevertheless assume that the railroad company, 
in holding out such invitation to board the train, had not so arranged 
its business as to expose the passenger to danger of life and limb un- 
less he exercised the highest degree of caution; and it was held proper 
to submit the question of négligence to the jury, notwithstanding the 
passenger might hâve seen the approaching train had he looked. 
This doctrine in respect to passengers was stated in the case of Rail- 
way Co. v. Coggins, above cited, and in the later cases of Gra^en 
V. MacLeod, 92 Fed. 846, 33 G. G. A. 47, and Eailway Co. v. King, 29 
Fed. 251, 40 G. G. A. 432, 49 L. R. A. 102. The later cases were decid- 
ed upon the authority of the suprême court in the case of Warner v. 
Railway Go., supra. In the Graven and King Cases it was held that 
passengers crossing the tracks to take or leave their trains, without 
looking or listening, were not necessarily guilty of contributory negli' 
gence, but it is a question for the jury to décide, under ail the circum- 
stances, whether such conduct amounts to due care. In this connec' 
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tion the jury may consider that the passenger may assume that 
the railway company will not so arrange its business as to run a train 
upon the passenger wliile exercising the right to corne and go from 
one of the company's trains at a regular stopping place. The learned 
jûdge in the court below was of the opinion that the doctrine in the 
Graven Case as to contributory négligence of a passenger applied to 
the présent case, and in that view left the question to the jury. We 
flnd no case extending the doctrine laid down for passengers to cir- 
cumstances similar to those under considération. ïhe passenger, in 
taking or leaving a train at a place provided by the company for that 
purpose, may well be off his guard in a situation which gives him the 
right to believe that the company will not suddenly run another train 
upon the track to be crossed by him in the exercise of his right to 
corne and go, and such circumstances are necessarily calculated to 
make a passenger less watchful than he would be at a place where this 
implied invitation had not been extended to him. The implied invita- 
tion, with the resulting assurance of safety, is the basis of the doctrine 
exempting passengers from the high degree of care required of others. 
In the présent case the railroad company, in permitting the express 
company to erect this building upon its premises, near its track, is 
chargeable with knovrledge that across this track people were in the 
habit of coming and going to receive express packages, and must be 
held to hâve impliedly licensed the use of its track for that purpose, 
and to thereby hâve obligated itself to a reasonable degree of care 
to avoid injury to persons in the exercise of this privilège. In front 
of the express office trains were accustomed to pass and repass with 
considérable frequency. Undoubtedly trains which had express mat- 
ter to deliver stopped at this office. It was not, however, a dépôt of 
the company. It was not a place where passengers were accustomed 
to corne and go. It was not a place where a person dealing with the 
company stood in the relation of a passenger, with the conséquent pro- 
tection which the law extends to one in that situation. ïhe plaintiff 
must hâve known that trains frequently passed this building without 
stopping. He had a fuU view of the track in the direction from which 
the train was approaching. We are unwilling to extend the doctrine 
in favor of one who sustains the relation of a passenger, beyond the 
reason which justifies it, to the circumstances of a case like this. 
When upon the platfortn of the express office, the plaintiiï was in a 
place of safety. Had he used his sensés, he certainly could hâve seen 
the approaching train. He had no reason to believe, as a passenger 
has, that no trains will be run upon this track while he is using it as a 
crossing place. It is this belief, as we hâve said, engendered in the 
mind of a passenger by the situation created by the company, which 
excuses the highest degree of care on his part. There can be but one 
inf erence from the testimony, which is that the plaintiff stepped upon 
the track without looking for coming trains or heeding the impending 
danger. He is not to be blamed, when suddenly confronted by the 
engine, for attempting to get back upon the platform. What seems 
to us palpable négligence on his part is leaving the place of safety on 
the platform and stepping directly in front of the approaching engine, 
without taking the précaution of looking to see whether he might 
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safely do so. Unless the doctrine of the passenger cases is to be ex- 
tended to this situation, it is needless to say that such conduct is such 
manifest want of ordinary care tliat there can be no recovery, not- 
withstanding the négligence of tlie défendant in running trains with- 
out signal or warning, Under tlie Georgia statute, if the exercise of 
ordinary care would bave avoided the conséquences of the défendant'» 
négligence, there can be no recovery. We think the testimony dis- 
closed such a situation, and that the leamed judge should hâve in- 
structed the jury to return a verdict for the défendant. Failing to do 
so, we thinit there is error, for which the Judgment must be reversed 
and the cause remanded. 



CUDAHY PACKING CO. y. MAECAN. 

(Circuit Court of Appeals, Eiglith Circuit March 11, 1901.) 
No. 1,457. 

1. Master asd Servant — Assdmptton of Risk. 

A minor employed as a servant assumes, to the same extent as an adult, 
the ordinary dangers and risks of bis employment which he actually Ijnows 
and appréciâtes, and those that are so apparent and open that one of his 
âge, expérience, and capacity would, in the exercise of ordinary care, 
linow and appreciate them. 

2. Peuemptohy Instruction— PiiELiMiNART Question for Judgb bepobb Sub- 

MISSION TO JUHY AlWAYS AKISES. 

At the close of the évidence there is always a prelimicary question for 
the judge before the case can be properly submitted to the jury, and that 
is whether or not there is any substantial évidence upon whicli the jury 
can properly return a verdict in favor of the party who produces it, and, 
if there is no sueh évidence, it is the duty of the court to direct the jury 
to return a verdict against him. 

8. MiNOB Assumes Risk of Slipi^bry Floor. 

A minor who for four weelis had been worliing upon a block fourteen 
Inehes square and flve inches in thickness, placed upon a wet, greasy, and 
slippery fioor by himself, assumes the rlsk and danger of the slipping 
of the blocii upon the greasy fioor, by means of which his hand is Involun- 
tarily thrown into the cylinders of a chopping machine. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for ^he District 
of Nebraska. 

John C. Cowin (Lysle I. Abbott and M. L. Sears, on the brief), for 
plaintiff in error. 

W. J, Connell (Mr. Ives, on the brief), for défendant in error. 
Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBOBN, Circuit Judge. This was an action by an employé 
against his employer for a failure to discharge its duty to use reason- 
able diligence to fumish its servant with a reasonably safe place in 
which to perforai his work, and the answer was that the risk and 
danger from which the servant suffered was one of the ordinary and 
patent risks of the employment which he had assumed. At the close 
of the trial the défendant below requested the court to instruct the 
jury to return a verdict in its favor, and the refusai to grant this re- 
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quest is the chief error of which complaint is made. The Cudaliy 
Packing Company, the plaintiff in error, was a corporation engaged in 
the business of packing méat, as its name implies, and Frank Mareau 
was one of its employés, who was engaged in operating a macMne for 
chopping méat, called a "hasher." On April 30, 1898, Marcan acci- 
dentally put tlie Angers of his lef t hand into the hasher and lost them. 
He sued the corporation for négligence, in that it permitted the floor 
on which he was working to become so slippery that a block on which 
he was standing slipped, and caused him to throw his hand into the 
hasher, and in that it used a box or hopper upon the chopping ma- 
chine to enable the operative to f eed the méat into the hasher, which 
he alleged also contributed to his accident. The great weight of the 
testimony was that the block did not slip, and that the accident waa 
the resuit of the carelessness of the défendant in error in feeding the 
méat into the hasher. Upon the question under considération, how- 
ever, this évidence will not be considered, and it is accordingly laid 
aside. The testimony of the défendant in error and of his witnesses, 
which alone will be considered in this opinion, was that thèse were 
the facts which conditioned his case: He was a minor of ordinary 
intelligence, more than 17 years of âge. He had been at work for the 
plaintiff in error for some weeks, when about March 20, 1898, he was 
assigned to operate the hasher. This hasher consisted of rapidly re- 
Tolving cylinders, driven by machinery which chopped or hashed the 
méat which was fed into it through a hole above the cylinders. Over 
this hole a removable feeding box or hopper was fastened when the 
machine was in opération. The sides of this feeding box were five 
or six inches high, and it was the duty of the défendant in error to 
feed the méat which was placed in this box into the hasher. When 
he flrst took charge of the chopping machine he was taught to draw 
the méat in the box forward, and to feed it into the hasher through 
the hole over the cylinders with his hands. But he was afterwards 
furnished with a wooden tool called a "stuffer," and was instructed 
by his employer to use this instrument when the machine beeame 
clogged for the purpose of stufflng the méat down into and through it. 
This stuffer was a wooden block three and one-half inches in diameter 
and four inches long, provided with a handle. The hasher stood with- 
in a few inches of the south wall of the building, on a floor which 
sloped gently to the north, and when the feeding box was in place it 
stood so high that it was necessary for the operator to raise himself 
four or five inches above the floor in order to do his work conven- 
iently. When the défendant in error commenced to operate this ma- 
chine he was furnished with a box upon which he stood in front of 
the hasher to feed the méat into it. But four or five days later this 
box was broken, and then, by direction of his employer, he took a chop- 
ping block, placed it in front of the hasher, and thereafter stood upon 
this block when he was feeding the machine. This block was made 
of hard wood, was about fourteen inches square, five inches thick, and 
had an iron band around it two and one-half inches wide, and one- 
half an inch thick. He placed this block in position the first time 
he used it, and from time to time thereafter, as it was misplaced dur- 
ing the washing of the floor, he replaced it. Neither the foreman nor 
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any of the other employés of the plaintiff in error handled or placed 
the block. It was the custom in some packing houses to use sait up- 
on the floor to prevent it from becoming slippery, but no sait was 
used upon the floor of this building. Marcan testilîed that the floor 
upon which this block lay was wet and greasy most of the time, that 
it was slippery when he flrst placed the block there, and that he knew 
it was slippery. He further testifled that on April 30, 1898, while he 
was standing upon the block holding the stuflfer in his right hand, and 
feeding the méat into the hasher with his left hand, the block slipped 
sideways to his right; that he tried to catch himself, and his hand 
went down into the machine; and that the block was caused to slip 
by "the greasy floor not being nailed." This is the case which the 
défendant in error made when it is conceded that ail the testimony 
which contradicts his story is unfounded in fact. 

A servant assumes the ordinary risks and dangers of the employ- 
ment upon which he enters, so far as they are known to him, and so 
far as they would hâve been known to one of his âge, expérience, and 
capacity by the use of ordinary care and prudence. A minor assumes 
the ordinary dangers and risks of his employment that he actually 
knows and appréciâtes, and those which are so apparent and open 
that one of his âge, expérience, and capacity would, in the exercise of 
ordinary care and prudence, know and appreciate them to the same 
extent as an adult. By entering upon and continuing in the employ- 
ment he assumes thèse risks and dangers, and no négligence can be 
charged to the master, and no liability can be fastened upon him, be- 
cause he fails to give notices or warnings of or to remove thèse com- 
raon risks of the employment. Manufacturing Co. v. Erickson, 55 
Fed. 943, 946, 5 C. C. A. 341, 344, 12 U. S. App. 260, 265; Pressed- 
Brick Co. t. Eeinneiger (111. Sup.) 29 N. E. 1106, 1107; Dowling v. 
Allen, 74 Mo. 13, 16; Eailway Co. v. Valirius, 56 Ind. 511, 518; Buck- 
ley V. Manufacturing Oo. (N. Y. App.) 21 N. E. 717; Eailway Co. v. 
Frawley (Ind. Sup.) 9 N. E. 595, 598; Engine Works v. Eandall, 100 
Ind. 293, 298, 300; Berger y. Eailway Co., 39 Minn. 78, 38 N. W. 
814; Sullivan v. Manufacturing Co., 113 Mass. 396; Fones v. Phillips, 
39 Ark. 17, 38. Under this well-settled rule and the testimony of the 
défendant in error, it is impossible to sustain his recovery in this 
case. He testifled that his accident was caused by the slipping of the 
block which he himself placed before the hasher on the wet and greasy 
floor. He knew that the floor was wet, greasy, and slippery. He had 
walked and worked upon the floor, placed and replaced the block upon 
it, for four weeks. If it was wet, greasy, and slippery, he knew the 
fact; knew his liability to slip and fall as he walked across it; knew 
the danger that the block itself might slip. If, as he walked along 
the floor, he had slipped and fallen, could he hâve recovered of the 
plaintiff in error? The question is susceptible of but one true answer. 
But he was as familiar with the danger that the block would slip as 
he was with the risk of the slipping of his feet. He, and he alone, had 
handled, placed, and replaced the block during the four weeks that he 
had occupied it as his standing ground. He knew that, if his Angers 
fell into the hasher, they would be injured, perhaps destroyed. Ail 
thèse risks and dangers were so simple, open, obvious, that the con- 
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clusion îs inévitable that he impUedly contracted not only to work in 
this place, but also to assume the danger of accidents arising from 
tbe wet, greasy, and slippery floor, and the revolving cylinders of the 
chopping machine. Kleinest v. Kunhardt, 160 Mass. 280, 35 N. E, 
458; O'Maley v. Light Co., 158 Mass. 135, 32 N. E. 1119; Pisk t. 
Eailroad Co., 158 Mass. 238, 33 N. E. 510; Glover v. Boit Co. (Mo. 
Sup.) 55 S. W. 88; Buckley t. Manufacturing Co., 113 N. Y. 540, 21 
N. E. 717. 

There was therefore no substantial évidence in this case upon which 
the jury could properly render a verdict in favor of the défendant in 
error, and it was the duty of the court below to direct them to return 
a verdict against him. Eailway Co. v. Price, 97 Fed. 423, 427, 38 
C. C. A, 239, 243; Commissioners v. Clark, 94 U. S. 278, 284, 24 L. 
Ed. 59; North Pennsylvania E. Co. v. Commercial Nat. Bank, 123 
U. S. 727, 733, 8 Sup. Ot. 266, 31 L. Ed. 287; Eailroad Co. v. Con- 
verse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213; Laclede Fire- 
Brick Mfg. Co. v. Hartford Steam-Boiler Inspection & Ins. Co., 60 
Ped. 351, 354, 9 C. C. A. 1, 4, 19 U. S. App. 510, 515; Gowen v. Har- 
ley, 56 Ped. 973, 6 C. C. A. 190, 12 U. S. App. 574; Motey v. Granité 
Go., 74 Ped. 155, 157, 20 C. C. A. 366, 368, 36 U. S. App. 682, 686; 
Eailway Co. v. Belliwith, 83 Ped. 437, 441, 28 C. C, A. 358, 362, 55 U. 
S. App. 113, 121. 

There are other spécifications of error in this case, but it is unnec- 
essary to consîder them. The judgment is reversed, and the case is 
remanded to the court below, with instructions to grant a new trial. 



McCABB T. ORUIKSHANK. 

(Circuit Court, S. D. New York. January 4, 1901.) 

Breach op Conthact— Pleading. 

A complaint in an action for breach of contract, under whleh plalntlff 
was to furnîsh machinery to défendant for shlpplng, In aecordance wIth 
shlpplng Instructions, on notice that the machinery was ready, which 
allèges notice of readlness, without an allégation of readlness in fact, Is 
demurrable. 

At Law. On démarrer. 

Percy Jackson, for plaintif?. 
H. B. Closson, for défendant. 

WHEELEE, District Judge. The complaint is on a contract by 
which the plaintifE was to fumish machinery to the défendant for sea 
shipment, who was to give shipping instructions upon notice that the 
machinery was ready, and to pay therefor in cash against the ship- 
ping receipt. It allèges notification of readlness to deliver, and re- 
fusai to give shipping instructions, and to receive the machinery, or 
pay. One défense set up is that the machinery was for an inhabitant 
of Johannesburg, in South Af rica, to whom it was to be shipped, and 
of whom the défendant was an agent, to the knowledge of the plain- 
tiff; and that war broke out there, and that city was besieged and 
blockaded, making delivery there illégal and impossible before the 
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notice of readiness to deliver and till after suit brought. The demur- 
rer is to this défense. It reaches back to the flrst defect, and the 
défendant relies upon the insufiaciency of the complaint as well as 
upon the défense. Want of allégation of readiness in fact, notwith- 
standing the allégation of notice of readiness, is the principal lack 
urged. This seems to be fatal. The complaint may be triie, and 
the plaintiff not hâve provided any machinery for delivery, and so 
not hâve had any right to call upon the défendant for shipping direc- 
tions. "Tout temps prist" was always necessary in pleading a tend- 
er. Bac. Abr. "Tender, H."; Story, PI. 108; Hume v. Peploe, 8 East, 
168. The same v?ould be true as to alleging performance by a plain- 
tiff. Actual existence of a fact is necessary to any notice of it, and 
an allégation of notice purporting its existence is not an allégation 
of its existence. Peck v. Collins, 70 N. Y. 376. The contract as set 
up was between the plaintiff and the défendant, and, although the 
défendant was an agent, he was to make payment. The war in South 
Africa might hâve some effect upon the relations between the défend- 
ant and his principal, but that it could affect the contract between 
him and the plaintiff does not seem clear. However that may be, any 
défense is sufQcient for a defective complaint, and the démarrer must 
be overruled. Demurrer overruled. 



McOABE v. CRUIKSHANK, 
(Circuit Court, S. D. New York. January 11, 1901.) 

PlBADING— DkMURKER — COSTS. 

Where demurrer to answer Is carrled back to the complaint, and plain- 
tiff aslis leave to amend, taxable costs of the demurrer on leave to amend 
fall on plaintiff. 

Percy Jackson, for plaintiff. 
H. B. Closson, for défendant 

WHEELER, District Judge. The plaintiff is the one who needs to 
and does ask leave to amend, and who, according to the décision 
made, was flrst at fault in pleading. The défendant bas no occa- 
sion for such leave. If the plaintiff does not amend according to the 
order, as settled otherwise, the défendant will hâve final judgment in 
this cause, although not on the merits. If the plaintiff does amend, 
the défendant will be entitled to answer the new complaint, under 
the rules of procédure. Under thèse circumstances the taxable costs 
of the demurrer on the leave to amend must fall upon the plaintiff. 
Order settled accordingly. 
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LBMMON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Blghth Girrait March 4, 1901.) 

No. 1,407. 

1. Possession of Tenant— Evidence. 

Upon the Issue whether or not thlrd persons In possession of leased 
premlses during a certain term were holding undar the lessee, testimony 
that they were holding under void leases from other parties for which they 
paid the rent, and the void leases themselves, are compétent évidence. 

3. AgENCY— EVIDENOK. 

One who has no knowledge of a contract of agency between a principal 
and an alleged agent, no knowledge of any authority from her to the 
agent, and no knowledge of any assent by her to any act of her alleged 
agent In her behalf, Is Incompétent to testify to the alleged agency. 
8. Trustée — Estoppel. 

A trustée authorlzed to coUect rents for, and to dlstribute them among, 
his cestuls que trustent, who directs the occupants of trust lands to pay 
the rents for a term to a représentative of the cestuls que trustent, is 
thereby estopped from collecting rents for the same promises for the same 
term from a lessee to whom he does not dellver possession. 

4. Lands in the Winnebago Indian Réservation Held in Trust. 

The United States hold the lands in the Winnebago Indian réservation 
In Nebraska In trust for the Winnebago tribe of Indians and its members,^ 
and they are the parties entitled to the use, benefit, rents, and profits 
thereof. 
(Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Nebraska. 

Arthur H. Burnett (H. G. Brome, on the brief), for plaintifEs in error. 
W. S. Summers and S. E. Rush, for défendant in error. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an action against Henrietta 
Lemmon, the principal, and Dwight N. Wheeler and Nick Fritz, the 
sureties, on a bond conditioned for the performance by Henrietta 
Lemmon of the covenants of a certain lease of lands in the Winnebago 
Indian réservation in the state of Nebraska. The United States 
brought the action in December, 1892. It alleged in its complaint 
that on April 30, 1892, Robert H. Ashley, the United States Indian 
agent for the Omaha and Winnebago agency, in the state of Ne- 
braska, leased certain lands in the Winnebago Indian réservation to 
Henrietta Lemmon for the term of one year from the Ist day of May, 
1892, to the Ist day of May, 1893; that she covenanted in said lease 
to pay as rent for said premises |1, 697.58 on May 1, 1892; that she 
and Dwight N. Wheeler and Nick Fritz gave a bond to the United 
States in the sum of $1,500, conditioned for the performance of the 
covenants of this lease by her, and that she never paid the rent. 
Henrietta Lemmon answered separately, and the two sureties âled a 
joint answer. The sureties, among other things, averred as a défense 
to the action that the lease v/aa never delivered to the lessee, that she 
never obtained possession of the premises, and that she could not 
and did not hâve any use or benefit thereof in any manner whatever. 
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There was a trial to a jury, and a judgment against Henrietta Lem- 
mon, Dwight N. Wheeler, and Nick Fritz, which is challenged by their 
writ of error. 

Under the treaty witli the Winnebago Indians and the acts of con- 
gress the entire équitable interest, and tbe right to the income, rents, 
and profits, of the lands in the Winnebago Indian réservation, belong 
to the Winnebago tribe of Indians and its members, and the title to 
thèse lands is held by the government in trust for their beneflt. 12 
Stat. 638, c. 53; 14 Stat. 17; 24 Stat. 388, c. 119; 26 Stat. 794, c. 
383; Beck v. Real-Estate Co., 65 Fed. 30, 12 C. C. A. 497, 27 U. S. 
App. 618. 

The issues tried in the court below were whether or not Henrietta 
Lemmon had ever occupied or used, or been able to occupy or use, 
the leased premises during the term of the lease, and whether or not 
she had accepted the lease. The lease was dated on April 30, 1892. 
The term was from May 1, 1892, to May 1, 1893. The time when, by 
the ternis of the lease, Henrietta Lemmon was to pay the rent, was on 
May 1, 1892. But the lease contained an agreement, and the act of 
congress under which it was made contained a provision, that it should 
not be valid or enforceable until it was approved by the secretary of 
the interior, and it was not approved until September 5, 1892. 26 
Stat. 795, c. 383, § 3. It follows that, even if the lease had been deliv- 
ered and accepted as soon as it was approved, it could not hâve consti- 
tuted a binding agreement between the parties before September 5, 
1892, and there could not hâve been any liability upon Henrietta 
Lemmon to pay the rent on May 1, 1892, more than four months be- 
fore the lease became effectuai. In this state of the case, the govern- 
ment undertook to recover upon the ground that Henrietta Lemmqn 
had the use and occupation of the premises from May 1, 1892, although 
the lease was not approved until four months later, and that by reason 
of her use and occupation under the lease she accepted and ratified 
its terms. Upon the trial of this issue of possession and use by Mrs. 
Lemmon under the lease, the court below fell into the following mani- 
fest errors: 

1. The government, in the examination in chief of one of its wit- 
nesses, deduced this évidence: 

"Q. Did Mrs. Lemmon take possession tmder that lease? A. Well, I don't 
know whether I could answer that. We supposed she was using the land. 
but whether — Though It was understood when the bond was executed that 
she made some arrangements, so that she didn't use Indlvldually the whole 
of that land. Q. Who had been uslng some portion of that land up to that 
time? A. Différent parties. I think Mr. Fritz bas been using some of it, 
and I think the Plournoy Live-Stock & Real-Bstate Oompany had been using 
some of It, and I don't know but Mr. Wheeler had been using some of it. 
I think he had." 

On cross-examination of this witness, counsel for the plaintiffs in 
error was denied permission to ask the following question, on the 
ground that it was not cross-examination: 

"Q. Mr. Mathewson, Mr. Sawyer interrogated yon with respect to the pos- 
session of this land. It was a fact that Mr. Fritz and the Flournoy Llve-Stoek 
& Eeal-Estate Company were in possession of this land at the time this trans- 
action took place, was it not?" 
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It is too plain for argument or discussion that thia question was 
far within the ]ines of proper cross-examination. 

2. A witness for the government, wlio had shown no knowledge of 
any contract of agency between Henrietta Lemmon and J. S. Lemmon, 
no knowledge of any authority given by lier to J. S. Lemmon to act 
for her, and no assent by her to any acts of his in lier bebalf , was per- 
mitted to testify, over the objection that his testimony was incompé- 
tent, immaterial, and that he had shown no knowledge of the facts, 
that J. S. Lemmon was generally the agent of Henrietta Lemmon, 
and a motion to strike this testimony from the record was denied. 
Agency cannot be proved by the intuition of a Etranger, who has no 
knowledge of the contract, no knowledge of any authority given by 
the principal, and no knowledge of any assent by the principal to the 
exercise of authority by the supposed agent. 

3. When the évidence for the plaintiff had been introduced, it very 
clearly appeared that Henrietta Lemmon had never been in possession 
or occupation of the leased premises during the term of the lease, and 
that during ail that time they had been occupied by the Flournoy Live- 
Stock & Eeal-Estate Company and Nick Fi-itz, and the government 
undertook to maintain its action upon the theory that the Flournoy 
Company and Fritz were holding under Henrietta Lemmon, and that 
their possession was her possession. For the purpose of meeting this 
contention, the plaintiffs in errer offered in évidence a lease of a part 
of the premises described in Henrietta Lemmon's lease from the Win- 
nebago tribe of Indians to Nick Fritz for the tenn of flve years from 
April 28, 1891, executed by the council of the Winnebago tribe on the 
one part, and by Nick Fritz on the other, on April 28, 1891; a lease 
for the remainder of the premises in Henrietta Lemmon's lease from 
the Winnebago tribe of Indians to the Flournoy Live-Stock & Eeal- 
Estate Company for the term of flve years from April 29, 1891, exe- 
cuted by the council of the Winnebago tribe on the one part, and the 
Flournoy Company on the other; proved beyond contre versy that 
under thèse leases, which were conceded to be void under the acts of 
congress, Fritz and the Flournoy Company occupied and used the 
premises leased to Henrietta Lemmon during the term of her lease; 
and then offered to prove that, under the advice and direction of the 
United States Indian agent at the Winnebago agency, the Flournoy 
Company paid to a person selected by the Indian council of the Winne- 
bago tribe for that purpose the rent stipulated in its lease for the time 
between May 1, 1892, and May 1, 1893, and that on May 1, 1893, 
Joseph Lamere, who had been appointed for that purpose by the 
United States Indian agent, Robert H. Ashley, and the council of 
the Winnebago tribe of Indians, collected from Nick Fritz and the 
Flournoy Company, as rent for the premises described in the lease 
to Henrietta Lemmon, for the period covered by that lease, not under 
the Henrietta Lemmon lease, but under the two prior void leases un- 
der which Fritz and the Flournoy Company had held the land during 
that year, the sum of |2,200, and distributed it to the several members 
of the Winnebago tribe of Indians by virtue of his appointment and au- 
thority. The court rejected ail thèse offers of évidence. Thèse rul- 
ings are manifest error, and that for more than one reason. In the 



PICKEMB T. DENT. 



653 



flrst place, although the leases of 1891 were not authorized by acts of 
congress, proof of their actual existence, and of the fact that the 
Flournoy Company and Fritz occupied the premises and paid the 
Winnebago tribe of Indians rent for thèse lands during the term cov- 
ered by the lease to Henrietta Lemmon, was both compétent and 
persuasive évidence that thèse lessees did not hold under her, but 
held under the void leases and under the Winnebago Indians. In the 
second place, it is conceded on al] hands that Kobert H. Ashley, the 
United States Indian agent, had authority to coUect the rents for 
thèse premises, and if, by his direction, the lessees under the invalid 
leases paid the rent to a représentative of the Winnebago tribe of 
Indians, who accepted and distributed it, with Ashley's knowledge and 
consent, among those Indians, the govemment would undoubtedly be 
estopped from again collecting rent for the same premises of one who 
never had occupied them, and to whom it never delivered possession 
under its lease. The Winnebago tribe of Indians and its members 
were the cestuis que trustent of the government. They were the 
parties entitled to thèse rents. If by the direction of the trustée the 
rents were collected by a représentative of the cestuis que trustent, 
and distributed with the consent of the trustée among the cestuis 
que trustent, it is difficult to perceive how the trustée can again coUect 
the rents. Ail this rejected évidence was compétent, pregnant, and 
persuasive upon the issue whetber the Flournoy Company and Nick 
Fritz, who occupied during the term of the Lemmon lease, held uuder 
her or under their old leases from the Winnebago tribe of Indians, 
and it should hâve been received. 

4. A clerk of a subséquent Indian agent, who flrst entered upon the 
discharge of his duties on January 15, 1893, was permitted to testify, 
over the objections of the plaintiffs in error, what the practice in the 
office of this Indian agent was in 1893 and in subséquent years with 
référence to the distribution among the members of the Winnebago 
tribe of the moneys collected for rents of their lands, and he was also 
allowed to testify, over the objection that his testimony was not the 
best évidence, what certain rules of the department were, which he 
conceded were printed and furnished to the agents in the form of a 
book. The évidence of the practice of a subséquent Indian agent in 
the distribution of the rents was clearly immaterial, and paroi testi- 
mony of the printed rules and instructions of the department was as 
clearly incompétent. On account of thèse errors, the judgment below 
is reversed, and the case is remanded to the court below, with instruc- 
tions to grant a new trial. 



PICKBNS V. DENT et al. 
(Circuit Court of Appeals, Pourth Circuit. February 7, 1001., 

No. 382. 

1. BaNKKDPTCT — JORISDICTION OF DISTRICT OOCIIT — SCIT IN EqUITT. 

A district court of the United States Is without Jurisdlction of a suit 
lu equity Instituted by a banlirupt, pending proceedings in banltruptey 
against hlm, to enjoln the enforcement of a decree of a state court setting 
aside a conveyance of property by the bankrupt and ordering Its sale, 
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entered In a suit eommenced long prlor to the flling of the pétition in 
bankruptcy. Such a suit is not within the gênerai jurisdiction of the 
district court, and no spécial Jurisdiction to entertaln it Is conferred by 
the banliruptcy act. 
2, Same — Effect of Adjudicatiok— Compktkncy of Bankkupt to Maintain 
Sdit. 

A bankrupt cannot maintain a suit in his own name In relation to his 

property not exempt, pending proceedings in bankruptcy against him, and 

after the appointment of a trustée therein; the title to such property, and 

the right to maintain suits in relation thereto, being vested in the trustée. 

8. Same — Pbnding Suit in State Court — Possession of Property. 

A judgment créditer Instituted a suit in a state court of compétent 
jurisdiction to set aside a conveyance of property by the debtor. Pending 
such suit, and several years after its commencement, the debtor was 
adjudged a bankrupt, and thereafter the state court entered a decree set- 
ting aside the conveyance and orderlng a sale of the property to satisfy 
the liens established against it. Held, that the proceedings in banliruptcy 
did not devest such court of the jurisdiction it had acquired over the bank- 
rupt and the property, nor warrant a fédéral court in Interferiug with the 
exécution of its decree. 

Appeal from the District Court of the United States for the District 
of West Virginia. 

John W. Davis (John Bassell and Davis & Davis^ on the brief), for 
appellant. 
J. Hop Woods (Edwin Marshall, on the brief), for appellees. 

Before GOFP and SIMONTON, Circuit Judges, and PUKNELL, 
District Judge. 

GOFP, Circuit Judge. On the 27th day of October, 1899, the ap- 
pellant filed his pétition in bankruptcy in the district court of the 
United States for the district of West Virginia, and in due time he 
was adjudged a bankrupt by that court. Prior to his being so ad- 
judged a bankrupt, in the year 1889, a suit in equity had been in- 
stituted against him and others by Susan C. Dent in the circuit court 
of Barbour county, W. Va., the object of which was to set aside as 
fraudulent a certain deed made by him to trustées, bearing date 
January 14, 1889, and assailing as fraudulent certain debts therein 
secured. The creditors of appellant were made parties to said suit, 
and an amended bill was filed, in which it was alleged that the com- 
plainant. Dent, had recovered a judgment at law against appellant 
for the sum of $10,000, with interest and costs. The prayer of the 
bill was that the real estate mentioned therein as the property of 
appellant, being the same as was described and conveyed in the 
trust deed. might be sold, and the proceeds applied to the payment 
of said judgment, and in satisfaction of the liens existing on said 
land. The history of that case, extending, as it does, through years 
of hard-fought and well-contested litigation in said circuit court, as 
well as in the suprême court of appeals of West Virginia, while of 
great interest, is still not essential to the proper understanding and 
décision of the appeal now to be decided by this court. It is suffl- 
cient to say that, at the time of the adjudication of the appellant as a 
bankrupt, it was still pending in and undisposed of by the circuit court 
of Barbour county. 
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After he was adjudged a bankrupt, tlie appellant, on the 2d day 
of November, 1899, filed an answer in said chancery cause, in which 
he set up the proceedings in bankruptcy, and asked that ail further 
action in the state court might be suspended until the district court 
of the United States had disposed of the proceedings in bankruptcy; 
and he claimed in his answer that ail his estate, rights, and interests 
of eyery kind and description had passed from the control of the 
circuit court of Barbour county and into the jurisdiction of the dis- 
trict court of the United States for the district of West Virginia. 
On the 18th of November, 1899, a trustée in bankruptcy was duly 
appointed for appellant's estate, who in February, 1900, presented to 
such circuit court of Barbour county his pétition, asking that said 
cause be proceeded with to flnal decree. Thereafter, on the 23d of 
February, 1900, the said court rendered a decree in the chancery suit 
mentioned, by which, among other things, it was ordered that the 
deed of trust referred to in the bill be set aside as fraudulent, and 
that a spécial receiver and commissioner therein named should rent 
the land described in the bill until a certain date, and then sell the 
same; the proceeds thereof to be applied to the payment of the debts 
due by appellant. On the 20th of November, 1899, the complainant 
in the bÔl mentioned proved her debt (the judgment referred to) 
before the référée in bankruptcy as a debt against appellant's estate. 
The receiver and commissioner so appointed was proceeding to ex- 
écute the decree of the circuit court of Barbour county when the ap- 
pellant flled his bill in the district court of the United States for the 
district of West Virginia, in which the facts relating to said suit 
and to the proceedings in bankruptcy were fully set forth, and the 
claim was made that the state court, on the flling of the appellant's 
answer setting up his adjudication in bankruptcy, should hâve taken 
no further action in said cause, and that, therefore, the decree ap- 
pointing the receiver and commissioner to rent and to sell the real 
estate mentioned was without authority of law and void. The prayer 
was that ail further proceedings in the suit so pending in Barbour 
county be inhibited, and that the receiver and commissioner be 
enjoined from executing said decree, during the pendency of the pro- 
ceedings in bankruptcy, and that the possession and control of the 
property so decreed to be rented and sold be tumed over to the 
trustée in bankruptcy ; the same to be administered by him as assets 
of the bankrupt. On March 31, 1900, the injunction so asked for was 
granted by the district judge, but was by him dissolved on the 26th 
day of July, 1900. At the same time appellant's bill was dismissed, 
and costs were awarded against him. From the order dissolving 
the injunction and dismissing the bill the appeal we are now con- 
sidering was sued ont. 

The errors assigned are that "it was error to hold that the district 
court had not jurisdiction of the matters alleged in the appellant's 
bill of complaint," and that "it was error to dismiss the complain- 
ant's bill, and not grant the relief prayed for, for the reason that the 
matters therein were of équitable cognizance and entitled the com- 
plainant to the relief asked for." 
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Unless the bankrupt act of 1898 specially authorîzed the appellant 
to file lus bill in the district court in connection with the proceedings 
therein pending relating to his adjudication of bankruptcy, that court 
had no authority to entértain it; for it is well determined that the 
district courts of the United States hâve no jurisdiction of suits at law 
or in equity between private parties, except where by spécial provision 
of an act of congress such courts are given authority to hear and dé- 
cide a particular class of suits. That act gives no such jurisdiction. 
Nor do we flnd that said bankrupt act gave the bankrupt the right to 
sue in his own name af ter he had been adjudicated a bankrupt. His 
trustée then represented him, and it was the duty of that officer, under 
the directions of the court, to enter his appearance in any pending 
suit against the bankrupt, in either a state or fédéral court, and dé- 
fend the same, or to prosecute, with the approval of the court, any suit 
commenced prier to his adjudication. Among the duties imposed by 
the act on the trustée are those of collecting and reducing to money 
the property of the estate he represents, and in order that he may do 
so he is vested by opération of law with the title of the bankrupt, as 
of the day he was adjudged a bankrupt, in ail his property, excepting 
that exempt by law from exécution and liability for debts, and includ- 
ing property transferred by him in fraud of his creditors. But the 
trustée himself could only sue conceming the property of the bankrupt 
in such courts as the bankrupt could hâve sued in had proceedings in 
bankruptcy not hâve been instituted. The appellant's trustée could 
not hâve sued the défendants below in the district court of the United 
States for the district of West Virginia, conceming the property of 
the bankrupt he represented, unless with the consent of said défend- 
ants ; and it is, we think, quite clear that the bankrupt himself had no 
standing in that court. Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 
1000, 44 L. Ed. 1175, 

Had the trustée, in the discharge of his duty to the creditors of ap- 
pellant, f ound it proper to hâve taken action looking to the annulment 
of the decree directing the sale of the bankrupt's property, or the 
prévention of the sale thereunder, he would hâve been compelled, un- 
der the statute as it now is, to hâve sought the aid of the circuit 
court of Barbour county, within the jurisdiction of which the land is 
situated and the bankrupt is a résident. The évident intention of 
congress was not to deprive the courts of the states of the jurisdic- 
tion they had, préviens to the enactment of the bankruptcy law, 
over the property of those adjudicated bankrupts; and, this be- 
ing so apparent, we will not be justifled in holding that impliedly a 
jurisdiction exists in favor of the bankrupt, so far as the district 
courts of the United States are concerned, that did not exist previous 
to the passage of said law. If jurisdiction is claimed on account of the 
subject-matter of the suit, and because of the questions of équitable 
cognizance embraced therein, and not as ancillary to the bankruptcy 
proceedings, then the suit should hâve been instituted in the circuit 
court of the United States; due regard having been given to the 
citizenship of the parties. 

But, independent of this, the order dissolving the injunction and 
dismissing the bill was proper for other reasons. Conceding the 
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jurisdiction of the court below, so far as the parties to the suit are 
concerned, nevertheless it is clearly shown by the record that the 
circuit court of Barbour county, W. Va., had at the time of appellant's 
adjudication of bankruptcy full and complète jurisdiction of and con- 
tre! over the property of the bankrupt as described in his said bill. 
Both the bankrupt and his property now in controversy were then, 
and had been for years theretofore, rightfully before that court, sub- 
ject to its jurisdiction, and bound by its decrees. The institution of 
the proceedings in bankruptcy did not devest that court of its jurisdic- 
tion OTer appellant and his property; and it was clearly not only the 
right, but the duty, of that court to proceed to flnal decree in said 
cause, even if it was advised of the fact that the district court of the 
United States for the district of West Virginia had adjudicated one 
of the défendants thereto to be a bankrupt. Since the case of Taylor 
T. Carryl, 20 How. 583, 15 L. Ed. 1028, the course to be pursued has 
been well deflned in cases in which there is a conflict as to jurisdiction 
between the state and the fédéral courts. Briefly stated the rule is 
this : Considering the peculiar character of our government, and keep- 
ing in view the forbearance -which courts of co-ordinate jurisdiction 
exercise towards each other, it follows that the court which first ob- 
tains rightful jurisdiction over the subject-matter of a controversy 
must by ail other courts be permitted to proceed therein to flnal judg- 
ment. The fédéral courts will not interfère with the administration 
of affairs lawfully in the custody and jurisdiction of a state court, nor 
will they permit the courts of the states to interfère conceming litiga- 
tion rightfully submitted to the décision of the courts of the United 
States. The bankrupt act of 1898 does not in the least modify this 
rule, but with unusual carefulness guards it iu' ail of its détail, pro- 
vided the suit pending in the state court was instituted more than 
four months before the district court of the United States had ad- 
judicated the bankruptcy of the party entitled to or interested in the 
subject-matter of such controversy. This court reeently, in disposing 
of the case of Frazier v. Trust Co., 40 C. C. A. 76, 99 Fed. 707, had 
occasion to consider and pass upon some of the opiestions involved in 
this appeal, and we now refer to the opinion then announced as ap- 
plicable to the facts shown to exist in this cause. 

It follows from what we hâve said that we are of the opinion that 
appellant's assignments of error are without merit. If there is error 
in the decree of the circuit court of Barbour county, as is charged in 
appellant's bill, the remedy is by appeal to the suprême court of ap- 
peals of West Virginia, and not by intervention in the bankruptcy 
proceedings. The fact that one of the creditors of the appellant, 
whose debt had been allowed by the decree of the circuit court of 
Barbour county, had prior to such allowaace proved said debt in the 
bankruptcy proceedings pending in the court below, did not operate to 
deprive the state court of its jurisdiction over the controversy as to 
which it had for years exercised control. We ûnd no error in the de- 
cree appealed from, and it is afQrmed. 
106 P.— 42 
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8MITH et aL T. BELFORD et aL 

(Circuit Court of Appeals, Slxth Circuit February 12, 1901.) 

No. 939. 

L Bankkuptct— Propkrtt in Hands op Assignée— Jurisdxctioit. 

In bankruptcy proceedlngs -wlthout the person to whom the bnnkrupt 
had previousîy made an asslgnment belng made a party, and wlthout pro- 
cess or notice to him, an order was made that he dellver the property to 
a trustée who might be chosen. Thereafter, on pétition of the trustée 
alleging the prevlous order and the refusai of tlie assignée to dellver, and 
praylng tliat he be dealt wlth for contempt, an order was made that the 
assignée show cause why he should not be punlshed for contempt, and on 
such pétition, and his answer alleging that the first order was without no- 
tice to him, and that the court was wlthout jurisdlction, he was ordered 
to tum orer the property at once or be committed for contempt. Held, 
that the ordera were without Jurisdlction, the first belng wlthout notice, 
and the last not being an original order based on a fresh pétition and a 
hearlng thereon, but in further exécution of the original order. 

2. SaME — COMMITMKNT FOR CONTEMPT. 

The court alone being authorlzed by Bankr. Act 1898, S 1, cl. 16, and 
Id. § 41, to exercise the power of commitment for contempt, It is error to 
leave the question of commltments to the discrétion of the référée. 

Pe;tition for Revision of Proceedings of tlie District Court of the 
United States for the Northern District of Ohio, in Bankruptcy. 

Charles E. Longwell, for petitioners. 
H. B. Thompson, for respondents. 

Before LUETON, DAY, and SEVEEENS, Circuit Judges. 

SEVEREKS, Circuit Judge. On March 2, 1900, one Harpel made 
and âled in the probate court for Lucas county an asslgnment of ail 
his property to tiie petitioner Smith, for the heneflt of his créditera, 
under the provisions of the statutes of Ohio. On the day following 
he qualiâed by flling the requisite bond, and he was authorized by an 
order of the probate court to carry his trust into exécution. There- 
upon he took possession of the property. On July 9, 1900, a pétition 
was filed in the court below by creditors of Harpel, praying that he be 
adjudicated a bankrupt, upon the grounds that he had admitted his 
insolveney, and his willingness to be adjudicated a bankrupt for that 
reason. While this pétition was pending, and on July 25, 1900, one 
of the petitioning creditors filed in the district court the following mo- 
tion: 
"In the Matter of the Asslgnment of Oliver P. Harpel, Bankrupt — Motion. 

"Now cornes H. W. Allen, one of the petitioning creditors herein, and re- 
spectfully represents to this court that heretofore, to wit, on the 2d day of 
March, 1900, the sald Oliver P. Harpel made an asslgnment to Augustus J. 
Smith for the benefit of ail of his creditors, which sald deed of assignment 
was duly filed in the probate court of Lucas county, Ohio, and that the said 
Augustus J. Smith, as such assignée, threatens, and wlU, unless restrained by 
this court, to sell and dispose of ail of the assets of the said Oliver P. Harpel. 
Wherefore the said H. W. Allen prays this honorable court that the sald 
Augustus J. Smith, assignée as aforesald, be made a party hereto, and that 
subpœna issue for that purpose, and for an order staying ail further proceed- 
ings in the matter of said assignmeut In the probate court of Lucas county. 



SMITH V. BELFOKD. 659 

Ohio, and restralnlng the said Augustus J. Smith from selllng and disposing of 
any of said property, and ordering and directing him to hold said property, and 
to turn the same over to a trustée la banliruptcy herein, to be hereafte/ 
elected. Ohittenden & Chittenden, 

"G. W. F. Kirkley, 

"Attorneys for H. W. Allen." 

On the 27th of the same month, without notice to Smith, the as- 
signée, of the filing of the motion or of the hearing thereon, the district 
court made the following order: 

"This day, this cause coming on to be heard upon the application of the 
petitioning creditors for an order staying further proceedings in the matter 
of the assignment of the said Oliver P. Harpel in the probate court of Lucas 
county, Ohio, and for an order restrainlng Augustus J. Smith, assignée thereiu, 
from selling and disposing of the property of said bankrupt; and the court, be- 
ing f-ully advised In the premises, orders that the said Augustus J. Smith, 
assignée of the said Oilver P. Harpel, be, and he hereby is, resti'ained and 
enjoined from selUng or disposing of any of the property of the said Oliver 
P. Harpel; and the said Augustus J. Smith, assignée as aforesaid, is hereby 
dîreeted and ordered to hold ail moneys and properties in his hands as such 
assignée subject to the further order of this court, until the pétition in banlj- 
ruptcy shall hâve been dismissed, or a trustée elected by the creditors to take 
charge of the assets of said bankrupt, and that upon the élection and qualifica- 
tion of such trustée the said Augustus J. Smith, assignée as aforesaid, is or- 
dered and directed to turn over to the said trustée ail moneys and properties 
in his hands as such assignée of Oliver P. Harpel." 

This order was served on Smith, and on Angust 9th he appeared 
and filed a motion that the order be vacated, upon the grounds — ^First, 
that facts sufiQcient were not stated in the pétition; and, second, that 
the court had no jurisdiction of the subject-matter therein set forth; 
and he also demurred to the pétition upon the same grounds. The 
référée to whom the matter was referred, in the absence of the judge, 
refused to hear the demurrer, for the reason that an amended pétition 
in bankruptcy against Harpel, to which Smith was now ordered to 
be made a party défendant, had been filed and remained undisposed 
of. The motion to dismiss this order has never been disposed of, 
otherwise than that it was in effect denied by the order of January 2, 
1901, presently to be referred to. Smith answered this amended péti- 
tion, setting up his title, reciting the order of July 27th, and praying 
that it might be "revoked and dismissed," and that the proceedings 
in bankruptcy be declared null and void as against him. The credit- 
ors demurred to the answer, and the court sustained the demurrer. 
One or more other persons were heard in opposition to the adjudica- 
tion, but it is unnecessary to notice the nature of the objections. On 
September 21, 1900, Harpel was adjudicated a bankrupt, and Bernard 
F. Brough was elected trustée. On November 21, 1900, Brough, as 
trustée, filed a pétition stating his appointment; the assignment by 
Harpel to Smith; the order of July 27th that the latter turn over the 
property to the trustée when he should be chosen; the refusai of Smith 
to comply with it; and praying that Smith be dealt with for contempt. 
On November 23d, the court, on this pétition of Brough, trustée, made 
an order that Smith show cause, on December 4th, why he should not 
be punished for contempt. In response to this order, Smith answered, 
stating the assignment to him ; his qualification ; that the assignment 
was more than four months before the filing of the pétition in bank- 
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ruptcy; that the order of July 27tii "was made without any notice _or 
knowledge whatscever being given to him"; and that the only notice 
he ever had of it was on tlie day af ter it was made. He insisted, tliere- 
fore, that the court had no jurisdiction over the property or of the per- 
son of the respondent; and, further, that if the order were proceeded 
with he would he deprived of Ms title and rights without due process 
of law; and he prayed that the order he vacated and the pétition dis- 
missed. Upon the pétition and answer, the court, on January 2, 1901, 
ordered Smith to turn over the property to the trustée immediately, 
and "authorized and ordered" the référée "to carry this judgment into 
effect by commitment of the said Augustus J. Smith for contempt, or 
otherwise, as he shall deem necessary." On January 7, 1901, Smith 
iiled in this court his pétition for review of the orders made by the 
district court requiring him to turn over the assigned property to the 
trustée, and to the order delegating to the référée the power in his dis- 
crétion to commit the respondent for his alleged contempt. It is 
right to say that thèse proceedings were probably initiated and con- 
ducted before the décision of the suprême court in Bardes v. Banli, 178 
U. S. 524, 20 Sup. et. 1000, U L. Ed. 1175, had become known to the 
court, and were had in view of the rulings which had generally been 
made in the subordinate courts in respect of the powers of the bank- 
ruptcy courts under the act of 1898, in dealing with persons and prop- 
erty afEected by the opération of the law. It must be admitted that 
the proceedings we are required to review went to the verge, if not 
beyond the limits, of the authority which it had theretofore been held 
might be exercised by the bankruptcy courts. It is not necessary, 
however, for us to criticise them in order to détermine how far they 
might be sustained under the law as it had generally been supposed 
to be. 

It does not admit of argument that upon the construction of the 
bankruptcy act, as settled by the case above cited, the orders made in 
thèse summary proceedings that the assignée for the beneflt of cred- 
itors should deliver up the property, which he held in virtue of the as- 
signment, to the trustée in bankruptcy, were without lawful author- 
ity. We hâve recently held in the case of Nugent v. Mueller (de- 
cided in December last) 105 Fed. 581, that it was not compétent for 
the trustée to resort to summary proceedings to recover assets of the 
bankrupt which had never been in the possession of the trustée, but 
had, before the proceedings in bankruptcy had been instituted, passed 
into the hands of other persons, from whom they could not be recov- 
ered otherwise than by suit. The reasons for that conclusion are 
stated in the opinion in that case, and need not be repeated. Since 
that décision was made our attention has been drawn to a décision 
by Judge Lowell, in the district of Massachusetts (In re Ward [D. C] 
104 Fed. 985), in which he held that before the adjudication the bank- 
ruptcy court had no authority to entertain a pétition for an injunction 
to restrain the disposition by an outside party of "funds and crédits" 
which he had in his possession, but were claimed to belong to the bank- 
rupt. That was the situation in the présent case when the original 
order was made. But the conclusion reached by Judge Lowell was in 
part based upon the ground that the court would hâve no authority to 
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take such a proceeding at a later stage of the case, the ordinary 
grounds of fédéral jurisdiction not existing. 

The order made July 27, 1900, witliout process or notice of any kind 
to the assignée, whatever may be said of the summary character of 
the proceeding, was without jurisdiction. He was not a party, and 
was, at least, entitled to an opportunity to be heard before such an 
order could be made. TMs is elementary, It is said that he had 
an opportunity to be heard later, and was heard. But the order which 
had been made was never released, and the later order of January 2, 
1901, was not an original order based npon a fresh pétition and a 
hearing thereon, but was made in further exécution of the order of 
July 27th. The only opportunity given him to be heard was upon an 
order to show cause why he should not be committed for contempt in 
not obeying the first. It appears that the pétition for the adjudica- 
tion of banltruptcy was amended, and Smith ordered by the référée to 
be made a party thereto, but the legitimate object of the i)etition in- 
volved only the inquiry whether Harpel was insolvent, and so was 
subject to an adjudication or not; that was the only ground alleged 
in the pétition, and that he had admitted. In neither the first nor the 
amended pétition was the assignment assailed or made a ground for 
adjudication, or even mentioned. Whether or not, upon suitable al- 
légations, the court could hâve restrained the disposition of the as- 
sets, it was not compétent, at that stage of the proceedings, to déter- 
mine finally the question of the assignee's right to the property, and 
adjudge that he deliver it to a trustée who might thereafter be ap- 
pointed. There is no ground for the suggestion made in behalf of 
the trustée that bmith consented to the proceedings which were taken 
against him, or waived his objections thereto. On the contrary, he 
continually asserted their invalidity for want of jurisdiction, both in 
respect to the proceedings themselves and his want of notice of the 
hearing on which his rights were determined. It is true that, in his 
answer to the order to show cause why he should not be committed for 
contempt, he alleged the f acts on which his rights depended, but this 
was for the purpose of showing that the court had no lawful authority 
to order him to deliver the property to the trustée, for the reason 
that in such a state of facts it had no jurisdiction to entertain the 
proceedings. 

It was erroneous also to leave the question of the commitment of 
the assignée to the discrétion of the référée, if, as would seem, more 
was intended than to give authority to the référée to recommend such 
commitment, if, in the course of the proceedings before him, such a 
course should appear to him to be necessary; for the court alone is 
authorized by the act to exercise the power of commitment. Act 
1898, § 41; Id. § 1, cl. 16; Loveland, Bankr. 91. 

Having reached thèse conclusions, it would be prématuré for us to 
express any opinion upon the contention made by counsel for the trus- 
tée that the bankruptcy court has power to take over the administra- 
tion of the trust created by the assignment to Smith under the laws 
of Ohio, in respect to so much thereof as remains unexecuted, not- 
withstanding the assignment was made more than four months prior 
to the flling of the pétition in bankruptcy. The orders of the référée 
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and of the district court, requirîng the petitioner to deliver to tlie 
trustée the property in his hands as assignée, and the orders adjudg- 
ing him to be in contempt for not complying therewitit, as well as tte 
order of the court referring the matter of commitment to the discré- 
tion of the référée, must be vacated and set aside. It is so ordered. 



In re BLAIR et al. 

(Circuit Court of Appeals, Eighth Circuit. January 14, 1901.) 

No. 17. 

Bankeuptct — Revisotit Jurisdiotion— Courts in Indiaït Teiîkitort. 

Bankr. Act 1898, § 24b, whlch provides tliat "the several circuit courts 
of appeal shall hâve jurisdietlon In equity, either interlocutory or final, 
to superlntend and revise in matter of law the proceedlngs of the several 
Inf erlor courts of bankruptcy within their jurisdietlon," confers such povs'er 
only as to such Inferior courts as were at the time of the passage of the 
act within their appellate jurisdietlon; and the circuit court of appeals of 
the Eighth circuit has no revisory jurisdiction over the proceedlngs of 
the courts of bankruptcy in the Indian Territory, the court of appeals for 
the territory alone having appellate jurisdiction over such courts since its 
création in 1895. i 

Pétition for Révision of Proceedings in the United States Court 
for the Northern District of the Indian Territory, in Bankruptcy. 

William M. Mellette, Edgar Smith, and L. F. Parker, Jr., for peti- 
tioners. 
James B. Burckhalter, for trustée, respondent. 

Before CALDWELL and SAîfBOBN, Circuit Judges, and ADAMS, 
District Judge. 

CALDWELL, Circuit Judge. This is a pétition filed by Samuel Carlin, 
Thomas F. McDonald, and Joseph A. Blair, composing the ûrm of Car- 
lin, McDonald & Blair, to revise in matter of law the proceedings of the 
United States court sitting as a court of bankruptcy for the Northern 
district of the Indian Territory in the matter of the bankruptcy of 
Nelson Moore, wherein that court adjudged the petitioners guilty of 
contempt. The jurisdiction of this court to entertain this pétition 
for review is challenged. It is necessary to a correct understanding 
of this question to ascertain the précise relation this court sustained 
to the Indian Territory and its courts at the date of the passage of 
the bankrupt act. The first act establishing a United States court 
for the Indian Territory was passed March 1, 1889 (25 Stat. 783), tvpo 
years before the passage of the act creating the United States circuit 
courts of appeals. Under the act of 1889 there was but one judge 
for the Indian Territory, and the act provided that : 

"The final judgment or decree of the court hereby established, in cases 
where the value of the matter in dispute, exclusive of costs, to be ascertained 
by the oath of either party or of other compétent witnesses. exceeds 
one thousand dollars may be reviewed and reversed or afQrmed in the suprême 

1 Appeal and review in bankruptcy cases, see note to In re Eggert, 43 O. C. 
A. 9. 
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court of the United States upon writ of error or appeal, In the same manner 
and under the same régulations as the final judgments and decrees of a circuit 
court." 

The act creating United States circuit courts of appeals was passed 
March 3, 1891, and contained this provision: 

"Section 13. Appeals and writs of error may be taken and prosecuted from 
the décisions of the United States court in the Indian Territory to the suprême 
court of the United States, or to the circuit coTirt of appeals in the Eighth 
circuit, In the same manner and under the same régulations as from the cir- 
cuit or district courts of the United States, under thls act." 

The appellate jurisdiction conferred on this court, by the provision 
last quoted, over the United States court of original jurisdiction in 
the Indian Territory, continued until the passage of the act of March 
1, 1895 (28 Stat. 693). That act divided the territory into three ju- 
dicial districts and gave it a judicial systena modeled after that com- 
monly adopted by congress for the territories. The act provided for 
the appointaient of two additional judges. This gave the territory 
three judges, who were constituted a court of appeals for the terri- 
tory; and the act déclares that such appellate court "shall hâve such 
jurisdiction and powers in said Indian Territory and such gênerai su- 
perintending control over the courts thereof as is conferred upon the 
suprême court of Arkansas over the courts thereof by the laws of said 
State, as provided by chapter forty of Mansfleld's Digest of the Lav^^s 
of Arkansas, and the provisions of said chapter, so far as they relate 
to the jurisdiction and powers of said suprême court of Arkansas as 
to appeals and writs of error, and as to the trial and décision of 
causes, so far as they are applicable, shall be, and they are hereby, 
extended over and put in force in the Indian Territory." Among the 
powers conferred on the suprême court by chapter 40 of Mansfleld's 
Digest, which, by the terms of the foregoing provision, are conferred 
on the court of appeals for the Indian Territory, are the following: 

"The suprême court * * * shall hâve a gênerai superintending control 
over ail inferior courts of law and equity; and, in ald of its appellate and 
supervisory jurisdiction, It shall hâve power to issue writs of error, and super- 
sedeas, eertiorari, habeas corpus, prohibition, mandamus, and quo warrante, 
and other remédiai writs; and to hear and détermine the same." 

The suprême court is further given appellate jurisdiction over "final 
orders, judgments, and déterminations of ail inferior courts of the 
State." It will be seen that by the provisions of the act of 1895 the 
appellate jurisdiction over the judgments and decrees of the United 
States courts of original jurisdiction in the Indian Territory was 
vested in the court of appeals of the territory, and thereupon the ap- 
pellate jurisdiction of this court, under section 13 of the act organ- 
izing this court, over the judgments and decrees of the United States 
court in the Indian Territory exercising original jurisdiction, ceased. 
The act creating the court of appeals for the Indian Territory con- 
tained this further provision: 

"Writs of error and appeals from the final décision of said appellate court 
shall be allowed, and may be taken to the drcuit court of appeals for the 
Eighth judicial circuit in the same manner and under the same régulations as 
appeals are taken from the circuit courts of the United States." 
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The appellate jurisdiction conferred on this court ij tWs provision 
of the act is the only jurisdiction this court could exercise over any 
court in this territory at the date of the passage of the bankrupt act. 
It had no appellate jurisdiction or supervisory or revising control 
over the courts of original jurisdiction in the territory, but appellate 
jurisdiction over the court of appeals of the territory only. 

Before the bankrupt act was passed, the court of appeals for the 
territory had been vested with appellate jurisdiction over the United 
States courts of original jurisdiction in the territory in the broadest 
and most comprehensive tenus. It had been granted and possessed 
ail the jurisdiction and powers over inferior courts within the terri- 
tory that are ever conferred on an appellate court. Section 15 of the 
act creating the United States circuit courts of appeals provides: 

"That the circuit courts of appeals in cases in whieh the judgments of the 
circuit courts of appeal are made final by this act shall bave the same appellate 
Jurisdiction, by writ of error or appeal, to revicw the Judgments, orders, and 
decrees of the suprême courts of the several territories as by this act they 
may hâve to review the judgments, orders, and decrees of the district court and 
circuit courts, and for that purpose the several territories shall, by orders of 
the suprême court, to be made from time to time, be assigned to particular cir- 
cuits." 

Under the power conferred by this section the suprême court passed 
the following order: 

"Ordered, that, under section 15 of the act approved March 3, 1891, entitled 
'An act to estabUsh circuit courts of appeals, and to define and regulate In cer- 
tain cases the jurisdiction of the courts of the United States, and for other 
purposes,' the territories of Alaslia and Arizona are assigned to the Ninth 
judleial circuit, and the territories of New Mexico, Olilahoma, and Utah are 
assigned to the Eighth judicial circuit" 139 U. S. 707, 11 Sup. Ct. iv. 

It will be observed that the Indian Territory is not mentioned 
among the territories assigned to the Eighth judicial circuit. There 
is no subséquent order making such an assignaient, and the acts of 
congress will be searched in vain for a provision assigning that ter- 
ritory to this circuit, or making it a part thereof, or giving to this 
court any jurisdiction or authority whatever over that territory or its 
courts, save only appellate jurisdiction over its court of appeals, — a 
jurisdiction wbich is possessed equally by the suprême court of the 
United States. 

Corning now to the bankrupt act, we find the twenty-f ourth section 
of that act invests "the suprême courts of the territories with appel- 
late jurisdiction of controversies arising in bankruptcy proceedings 
over the courts of bankruptcy from which they hâve appellate juris- 
diction in other cases." We hâve seen that the suprême court of the 
Indian Territory is invested with exclusive appellate jurisdiction, in 
the flrst instance, of ail cases arising in the United States courts of 
original jurisdiction in that territory, and is, therefore, by the very 
terms of this section, "invested with appellate jurisdiction of contro- 
versies arising in bankruptcy proceedings" in those courts. But the 
provision of the act relied upon by the petitioners to maintain the 
jurisdiction of this court is subdivision "b" of section 24, which reads 
as follows: , 

"(b) The several circuit courts of appeal shall hâve Jurisdiction in equlty, 
elther Interlocutory or final, to superintend and revise in matter of law the 



IS EE BLAIR. 665 

proceedlngs of the several inferlor courts of bankniptcy -wlthin their jurlsdic- 
tion. Such power shall be exerclsed on due notice and pétition by any party 
aggrieved." 

The power conferred on the circuit courts of appeals by this pro- 
vision is to superintend and revise proceedings of the inferior courts 
of bankruptcy "within their jurisdiction"; that is, the bankrupt court 
must be within the jurisdiction of the United States circuit courts of 
appeals before thèse courts can superintend or revise the proceedings 
of the former. The phrase "within their jurisdiction" bas référence 
to an existing jurisdiction, and an existing appellate jurisdiction, and 
is to be construed the same as if it read "within their appellate ju- 
risdiction"; in other words, the phrase "within their jurisdiction" 
means jurisdiction over courts from which appeals lie to the United 
States circuit courts of appeals. It does not bring within the juris- 
diction of the United States circuit courts of appeals the proceedings 
of courts of bankruptcy unless those courts were then within the ju- 
risdiction of the circuit courts of appeals. Though the mode of bring- 
ing before the appellate court for review the proceedings of a bank- 
rupt court under subdivision "b" dififers in form from an appeal or 
writ of error in an ordinary action, including appeals and writs of 
error in actions and suits in the bankrupt court, it is in fact and 
substance an appeal from the judgment or order complained of. It 
seeks a revision, a correction, a reversai of the judgment or order 
complained of, and necessarily calls into exercise the same powers of 
review of the appellate court which belong to it, and which it exer- 
cises in ail other cases of appeal from courts over which it is invested 
with appellate jurisdiction. It is an appellate proceeding before an 
appellate court, and the bankrupt act contemplâtes that it shall be 
brought before the same appellate court that exercises appellate juris- 
diction in ail other cases over the court whose judgment or order in a 
bankruptcy proceeding is sought to be revised. It is a mode of pro- 
ceeding adopted to expedite the review of the proceedings of the 
bankrupt court. The dividing Une between the judgments and orders 
of the bankrupt court which can be reviewed by appeal or writ of 
error only and those which may be reviewed by pétition for review is 
somewhat obscure and shadowy, and ail the authorities agrée in hold- 
ing that the jurisdiction in the latter case is appellate, and that the 
court to whom the pétition for review is addressed sustains the rela- 
tion of an appellate court to the court whose judgment or order it is 
sought to hâve reviewed. In re Jacobs, 39 C. C. A. 647, 99 Fed. 539. 

The flrst section of the bankrupt act deflning the meaning of words 
and phrases in the act déclares : " 'Courts of bankruptcy' shall in- 
clude * * * the United States court of the Indian Territory, 
* * *" and "'appellate courts' shall include the circuit courts 
of appeal of the United States, the suprême courts of the territories 
and the suprême court of the United States," and " 'states' shall in- 
clude • * • the Indian Territory. * * *" Under thèse pro- 
visions the United States courts of original jurisdiction in the In- 
dian Territory are undoubtedly inferior courts of bankruptcy, within 
the meaning of thèse words in subdivision "b," but they are not with- 
in the jurisdiction, either territorial or appellate, of the United States 
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eircuit lîourt of appeals for the Eighth judicial circuit. It is incon- 
ceivable that congress would invest the United States court of ap- 
peals in the Indian Territory with the broadest and amplest appellate 
and supervisory jurisdiction over the judgments, decrees, and orders 
of the United States courts in the territory in ail civil cases, including 
the judgments, orders, and decrees of tiiose courts in bankruptcy 
cases, and deny to it jurisdiction to revise the proceedings in bank- 
ruptcy of those same courts, and invest that restricted and inferior 
appellate jurisdiction in the United States circuit court of appeals 
located far from the territory, and which is invested with no sort of 
appellate jurisdiction over those courts. No reason can be suggested 
why the customary scheme observed in the organization of the judi- 
cial System for that territory, namely, courts of original jurisdiction 
and an appellate court invested with appellate jurisdiction over the 
courts of original jurisdiction in ail cases, should be broken into in 
such an unreasonable and unaccountable manner. Before a court 
could hold that it was the intention of congress to do this, that inten- 
tion would hâve to be expressed in clear and unambiguous language. 
The pétition to revise proceedings in bankruptcy being, as we hâve 
shown, in its very nature, an appellate proceeding, the provision of 
section 24, which invests "the suprême courts of the territories with 
appellate jurisdiction of controversies arising in bankruptcy proceed- 
ings from the courts of bankruptcy from which they hâve appellate 
jurisdiction in other cases," is adéquate to invest the suprême courts 
of the territories with the superintending and revisory jurisdiction 
spoken of in subdivision "b." The pétition is dismissed for want of 
jurisdiction. 



In re FRANKLIN. 
(District Court, D. Massachusetts. February 20, 1901.J 

Bankeuptct — Execution against Surbtt — Injdnctiok. 

At date of adjudication in bankruptcy there was pendlng against bank- 
rupt in a state court a suit in which a bail bond had been taken, and to 
protect the surety on the bond the bankrupt had deposlted with hlm a sum 
of money. After adjudication the plaintlfC in the suit proceeded to Judg- 
ment, and took ont exécution, and sought to enforce it against the surety 
on the bail bond. Held, that the enforcement of such judgment and exécu- 
tion will not be restralned, though by Bankrupt Act, § 11, the fédéral court 
bas Power to stay sults against bankrupts, and it is alleged that the bank- 
rupt bas a good défense to the original action, the state court haying 
refused to reopen the case. 

In Bankruptcy. 

Harry J. Jaquith, trustée, pro se. 

Clarence W. Eowley, for Thayer & Flanders, plaintiffs in state 
court suit. 

LOWELL, District Judge. At the date of the adjudication there 
was pending against the bankrupt in a state court a suit in which a 
bail bond had been taken. To protect the surety on that bond, the 
bankrupt had deposited with him a sum of money. After adjudica- 
tion the plaintiff in the suit proceeded to judgment, and took out ex- 
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ecution, which. he is seeking to enforce against the surety on the bail 
bond, but not against the bankrupt himself. The trastee seeks to 
restrain the enforcement of the judgment and exécution, alleging that 
he had a good défense to the action, which he was prevented from 
presenting to the state court by a breach of an agreement made with 
him by the plaintiff's counsel. By section 11 of the bankrupt act, this 
court is given power to stay suits against the bankrupt until 12 
months after the date of adjudication, or until the question of dis- 
charge is determined. The state court, however, following the déci- 
sion in Rosenthal v. Nove, 175 Mass. 559, 56 N. E. 884, held that, for 
the purpose of enforcing the liability on the bail bond, the case should 
proceed to judgment. The décision of the suprême court of Massa- 
chusetts is not opposed to the décisions of the fédéral courts. In re 
Marshall Paper Oo. (D. G.) 95 Fed. 419; on appeal, 102 Fed. 872, 43 C. 
C. A. 38. It was contended, however, that in the case at bar there 
was in the hands of the surety money of the bankrupt, and that, if the 
plaintiff in the state court were permitted to enforce the bail bond, the 
surety on that bond would be entitled to apply to his indemnity the 
money deposited by the bankrupt, and so the bankrupt's estate would 
be diminished. It is hard to see how this court can compel the state 
court to try again the liability on the bond. The liability of the sure- 
ty is a question within the jurisdiction of that court. If, indeed, it 
be taken that the judgment in that court was recovered by means of a 
fraud committed upon the trustée, it may be that this court has ju- 
risdiction to restrain the enforcement of the judgment until the trus- 
tée has had opportunity to ask the state court to reopen the matter 
and give him a hearing; but in this case the trustée has already asked 
the state court for a rehearing, and has urged, or has had an oppor- 
tunity to urge, upon that court the alleged improper proceeding of 
the plaintiff's counsel. The state court has refused to reopen the case, 
and this court, even if it has jurisdiction to do so, is not disposed to 
review the décision of that court upon the facts. That the resuit of 
a suit brought against the bankrupt in a state court may thus resuit 
in the diminution of his estate applicable in bankruptcy to the pay- 
ment of his debts is not a conclusive reason for restraining the pros- 
ecution of that suit, when the personal liberty of the bankrupt is not 
threatened, and when the judgment sought for is not to be enforced 
against him, but against some one else. The case of In re Horton, 
102 Fed. 986, 43 C. C. A. 87, though not precisely in point, is in many 
respects much like the case at bar. 



In re TUIîJSrBULL. 

(District Court, D. Massachusetts. February 20, 1901.) 

î. Bankhoptcy—Exemptions. 

The burden of showlng that an article alleged to be exempt Is wlthln 
the provisiovs of the statute resta on the bankrupt. 

i. Samb — Watch. 

A watch is not "necessary wearing apparel," within Pub. St Mass. c. 
171, § 34, and exempt from exécution. 
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8. Samb. 

Without proof that a watch belonging to a bankrupt Is necessary to hlm 
In his trade as plumber, it is not exempt, under Pub. St. Mass. c. 171, ? 
34, cl. 5, as "the tools, implements, and flxtures necessary for carrying 
on his trade or business." 

In Bankruptcy, 

Hooper & Flint, for bankrupt. 

LOWELL, District Judge. Upon the facts stated in the referee'a 
certiflcate, it is clear that this court cannot say that he was in errer. 
The burden of showing that an article alleged to be exempt is within 
the provisions of the statute rests upon the banlirupt. Gay v. South- 
worth, 113 Mass. 333. It is not contended that a bankrupt can hold 
as exempt a watch of any imaginable value, however great, and there 
is nothing in the report of the référée to show what is the value of 
the watch in question. From statements made by counsel, however, 
the court is led to believe that the omission to find the approximate 
value of the watch was accidentai, and that its real value may be but 
small. The case should not, therefore, be decided upon the considér- 
ation just stated. The Public Statutes of Massachusetts, c. 171, § 34, 
cls. 1, 5, exempt from exécution "the necessary wearing apparel" of 
the bankrupt, and "the tools, implements and iixtures necessary for 
carrying on his trade or business." By section 6 of the bankrupt act, 
bankrupts are allowed "the exemptions which are prescribed by the 
state laws," and so, under the act, the articles above mentioned are 
allowed to the bankrupt. This court has to interpret the provisions 
of a state law, and is bound to adopt the interprétation put thereon 
by the state courts. Unfortunately, the courts of Massachusetts hâve 
not deânitely interpreted the statute of the state, and there is the ut- 
most confusion in the constructions put by the courts of other states 
upon provisions more or less similar to those of the Public Statutes 
of Massachusetts. There is no prevailing consensus of opinion that 
a watch either is or is not "wear-ing apparel," or is or is not "neces- 
sary" to a debtor. In Mack v. Parks, 8 Gray, 517, it was determined 
that a watch upon a debtor's person was not liable to attachment "ac- 
cording to the principles of the common law as adopted and practiced 
in Massachusetts." Somewhat incidentally, Mr. Justice Bigelow ob- 
served in the course of his opinion that the watch was "retained as 
part of his dress or apparel," and that it was "liable to attachment if 
it had been taken by the défendant when not connected with the 
person of the plaintiff." Thèse statements, both made obiter, do not 
convince me beyond a doabt that the suprême court of Massachusetts 
would now consider itself bound by them to hold either that a watch 
is wearing apparel or that it is not necessary wearing apparel; 
but, as the statement last quoted has stood unchallenged upon the 
books for more than 40 years, its authority in determining the con- 
struction to be placed upon the statute, tliough perhaps not of the 
weightiest, is yet sufficient to turn the scale when that scale is other- 
wise pretty evenly balanced. Upon the whole, too, a watch does not 
seem to me included within the natural meaning of the words "nec- 
essary wearing apparel." I hold, therefore, that a watch is not ex- 
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empt, under the bankrupt act, as "the necessary wearing apparel" of 
the bankrupt. 

In his argument in this court, as in that before the référée, the 
bankrupt's counsel relied chiefly upon the flrst clause of section 34. 
In his pétition in bankruptcy the petitioner stated that he was a 
plumber, but there was no évidence how he followed his trade, or how 
his watch was necessary to him therein. As was said above, the bur- 
den of proof is upon the bankrupt, and the fact that he is a plumber 
does not of itself establish that he needs a watch in his trade. To 
carry on some kinds of trade or business a watch may be reasonably 
necessary, and so it may be exempt. That this is so deprives of most 
of its weight the argument of hardship which was urged against the 
construction just placed upon the flrst clause of section 34. The réf- 
érée recognized that in some cases a watch might be exempt under 
the fifth clause, but his certiflcate states that the bankrupt introduced 
no évidence to bring himself within its terms. Indeed, I gather from 
the carefully prepared briefs filed by the bankrupt's counsel in this 
case that he did not seriously contest the décision of the référée re- 
garding the fifth clause. Judgment affirmed. 



In re SYKES. 

(District Court, W. D. Tennessee. Mareh 1, 1901.) 

1. Baïtkhtjptct— Petiti os s— Filikg. 

Ail pétitions in bankruptcy proceedings sliould be flled with the elerli, 
and not sent directly to the judge. 
a. Same— Notice. 

A pétition by a banlirupt aslcing a spécial référence to the référée, re- 
quiring him to talie proof and report whether or not he is entitled to be 
diseharged, will not be considered untll trustée or creditors hâve notice 
of pétition. 

This pétition of the bankrupt states that he finds his application for 
discharge "obstructed " by the fact, as he supposes, that within four 
months before he flled his pétition in bankruptcy he had executed a 
mortgage to secure to the Second ISTational Bank notes due to it. 
The trustée commenced proceedings to vacate the mortgage in the 
courts of the state, where the demurrer of the bank has been overruled, 
but no further proceedings hâve been had. The bankrupt now asks 
that a spécial référence be made to the référée in bankruptcy, requir- 
ing him to take proof and report whether or not he is entitled to his 
discharge. 

HAMMOND, J. This pétition comes to me by mail, without more 
than its inclosure in the envelope. The practice of so sending papers 
in thèse bankruptcy cases is increasing, and the court must protest 
against it as an improper practice. Ail such pétitions should be flled 
with the clerk, where proper attention will be given as to security for 
costs, issuance of process, or notice, and the subséquent flling of the 
answer or other pleadings, and the like. Properly, the court has no 
duty during this course of proceeding, except to hear when brought to 
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its attention in the regular order of practice, and to détermine any 
dispute conceming the procédure or contested matter arising for 
décision. Otlierwise, the judge has no concern with the case. A 
practice of sending papers directly to him in this way imposes, in 
effect, the position of légal adviser to the parties, which properly he 
should not occupy. He cannot détermine or advise the steps to be 
taken with the paper, or give direction to those steps, without em- 
barrassment; and it is the duty of counsel, and not the court, to super- 
intend the procédure. AU communication by correspondence or other- 
wise should be with the clerk, until the matter is ripe for the attention 
of the judge. 

On the face of this pétition there is indicated a claim by the 
trustée that the bankrupt is not entitled to his discharge, but there 
does not appear to be a necessity for any especial report from the 
référée. It does not appear that the trustée or any créditer has raised 
an objection to the discharge, or flled any spécification in opposition 
thereto, as required by the practice of the court. Nothing appears on 
that subject in this pétition, and the court cannot undertake to look 
up the papers, or examine the records, to inform itself of the condition 
of the case in respect of this. Again, the trustée or creditors hâve 
had no notice of this pétition, and it should not be considered by the 
court until they hâve been notifled and had an opportunity to be 
heard. Thèse facts are mentioned hère only to show the impossibility 
of having such proceedings heard by sending a paper to the judge by 
mail. The clerk will file the pétition, and notify counsel and the 
trustée of this action of the court. 



In re GAEDNEE. 

(District Court, S. D. New Yorlc. March 18, 1901.) 

iJANKRUPTCY — AssKTS— Devise— Contingent Bstate. 

A testator devised real estate to his two daughters for tlieir joint lives, 
and dJrected tliat on "tlie death of eitlier of my said daughters the por- 
tion of my real estate so devised to her for life shall go to the children 
of such deceased daughter, and the same shall be used for their beneflt 
until the death of the survlvor of my two daughters, when ail the real 
estate so devised shall be sold and the proceeds divlded equally among my 
grandchildren, share and share allke; and if any of my grandchildren 
shall die, leaving issue surviving them, such issue shall take the por- 
tion their parents would hâve been entitled to had they been alive." 
Belâ, that the glft to the grandchildren was contingent only, and car- 
ried no présent vested interest that was aliénable during the lifetime 
of the testator's daughters, and, hence, if one of such grandchildren is ad- 
judged a bankrupt while his mother's life estate Is outstanding, he haa 
no such Interest in the real estate as will vest in his trustée In bank- 
ruptcy. 

In Bankruptcy. Application to stay sale of real estate, Granted. 

The bankrupt's trustée being about to offer for sale an alleged interest of the 
bankrupt in certain real estate in Brooklyn claimed to hâve vested in the 
bankrupt under the will of his grandfather, John Hedden, application was 
ruade to the court to restrain the sale on the ground that the bankrupt has no 
vested or aliénable interest thereln. 
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The grandfather's wlll was admltted to probate In Aprll, 1865, the only ma- 
terial clause being as follows: 

"Fourth: I give and devise ail my real estate, not hereinbefore disposed of, 
unto my said two daughters, Joanna Gardner and Sarah Ann Fergiison, to 
liave and to hold the same durlng their joint natural llves, free of any control 
of either of their husbands, and not liable for their, or elther of their debts; 
and it is my will and I hereby direct that if either of my said daughters shall 
offer to sell or assign her life interest In my estate, hereby devised to her, or 
any portion of the same, the Interest hereby deylsed to her shall, upon such 
offer to sell or assign, become nuU and void and her llfe interest shall then 
vest in her child or children; and upon the death of elther of my said daugh- 
ters, the portion of my real estate, so devised to her for llfe, shall go to the 
children of such deceased daughter, and the same shall be used for their ben- 
eflt until the death of the survivor of my tvvo daughters, when ail the real 
estate, so devised, shall be sold and the proceeds divided equally among my 
grandchlldren, share and share alike, and if any of my grandchildren shall 
die, leaving issue them survivlng, such issue shall talce the portion their par- 
ents would hâve been entitled to had they been llvlng. I charge my exécu- 
trices to keep the buildings erected upon my real estate well insured In safe 
and reliable Insurance companies, and attend to the paymeut of any and ail 
taxes and assessments punctually." 

At the time of the testator's death he had four grandchildren living. chil- 
dren of his two daughters, and there has been since born to his daughter 
Joanna, another daughter, Edith, also now living. Mrs. Ferguson has since 
died, leaving one child surviving. Mrs. Gardner, the other daughter, is still 
living, and the bankrupt is one of her four children. 

Richard B. Kelly, for the motion. 
Miller & Hartcom, opposed. 

BEOWN, District Judge (after stating the facts). In my opinion 
there was no présent gift by this will to the bankrupt, a grandchild, 
but only a contingent future gift, and that gift was not of real estate, 
nor of any remainder in real estate, but only of money arising from 
a sale to be made after the death of the testator's two children. 
That gift moreover is only to the grandchildren or their issue (not 
to their heirs) who shall survive the daughters. It Avas not a gift 
to individuals named, but only to a class composed of persons who 
should them survive, or their issue. The real intent of the testator 
was that those who neither survived the daughters, nor left issue 
surviving them, should take nothing; but that the whole proceeds 
should be divided among those grandchildren or their issue who did 
survive the two daughters. To hold that an interest vested in each 
grandchild prior to that time, or at the death of the testator, which 
could be alienated or sold under exécution, would directly contradict 
the language and évident intent of the will, and diminish the inter- 
ests which the actual survivors would be entitled to. In other words, 
the gift is future and contingent only, and carries no présent vested 
interest that is aliénable. See In re Hoadley, 3 Am. Bankr. R. 780, 
101 Fed. 233, and cases there cited. 

Stay granted. 
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TTNITBD STATES y. CHUROHIU* 
(Circuit Court, S. D. New York. December 20, 1900.) 

No. 2,909. 

OusTOMS DuTiEs— Union Crash. 

Merchandlse known as "union crash," composed of flax, Jute, and cot- 
ton, of which the eomponent material of chief value Is cotton, Is properly 
assessed for duty under paragraph 322 of the act of 1897. 

Appeal by the United States from a Décision of the Board of United 
States General Appraisers. 

D. Frank Lloyd, Asst. U. S. Atty. 
Albert Comstock, for défendant. 

TOWN'SEND, District Judge. The merchandîse hereîn is known as 
"union crash." It is composed of flax, jute, and cotton. It was as- 
sessed for duty under the provisions of paragraph 346 of the act of 
1897. The importer protested, claiming that it was dutiable under 
paragraph 322, at 45 per cent, ad valorem, as a manufacture of cotton 
not specially provided for. The government now contends that it 
is dutiable at 45 per cent, ad valorem, under paragraph 347, as a 
"manufacture of flax, hemp, ramie, or other vegetable flber, or of 
which thèse substances, or either of them, is the eomponent material 
of chief value, not specially provided for." The flnding of the board, 
upon conflicting testimony, that the eomponent material of chief 
value is cotton, is abundantly sustained by the great weight of accu- 
rate and satisfactory évidence. The sole remaining question, there- 
f ore, is whether paragraph 322 includes manufactures of which cotton 
is the eomponent material of chief value. I understand the law to be 
so that the term "manufactures of cotton" includes manufactures 
composed chiefly of cotton in the above sensé, and the décision of the 
board of gênerai appraisers is therefore afQrmed. 



NICHOLS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit January 24, 1901.) 

No. 1,412. 

Intbrnal Revknuk — Stamp Tax — Foeeign Cigabs Admitted Freb dp Dutt. 
Under the régulations of the treasury department permitting a passenger 
enterlng the United States to bring in free of duty, as Personal effects, 
not exceeding 50 cigars, Mexican cigars so brought into this country by 
passengers or travelers are not subject to Internai revenue tax; and one 
to whom such cigars hâve been given may retain the same in his posses- 
sion unstampéd, or may give them away, without being subject to the 
penalty imposed by Rev. St. § 3397, on every person "who buys, receives 
or bas in his possession any cigars on which the tax to which they are 
liable has not been paid." 

Ceiminaii Law — Sentence — Povpeh of Court to Révise. 

The mère announcement of the sentence imposed on a défendant who 
has been convicted of a criminal offense does not preclude the court from 
reconsldering such sentence, and imposing a heavier one, before the sen- 
tence announced has been entered of record, and while the défendant is 
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Btlll withta the bar; nor can It be presumed that the sentence was In- 
ereased because of a statement by defendant's counsel of his intention to 
appeal, made alter the first sentence was announced. 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

W. H. Clopton, for plaintiff in error. 
Edward A. Eozier, for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. Samuel C. Nichols, the plaintiff in 
error, hereafter designated as the "défendant," was indicted by the 
grand jury of the United States for the Eastern division of the East- 
ern district of Missouri for alleged violations of the internai revenue 
law. The indictment contained four counts, but the jury found the 
défendant guilty on the third count only; and the district attorney 
entered a noUe prosequi as to the other counts, which will not be fur- 
ther mentiôned. The défendant entered a plea of not guilty. The 
case was tried before Judge Philips, who had been duly assigned to 
hold the court in the Eastern district of Missouri in the absence of 
Judge Adams. Upon the verdict of the jury flnding the défendant 
guilty on the third count of the indictment, the court pronounced 
sentence and judgment, and thereupon the défendant removed the 
case into this court by writ of error. 

It is stated in the brief of the district attorney that the third count 
of the indictment on which the défendant was convicted "was not 
drafted under section 3404, but under section 3397," of the Revised 
Statutes of the United States, and he relies upon that section to 
support the indictment and the judgment below. On the other hand, 
counsel for the défendant con tends that the indictment does not 
charge an offense Under section 3397, but must rest for its support 
on section 3404. The count charges that the défendant "unlawfuUy 
did purchase and receive for sale and hâve in his possession one thou- 
sand cigars on which the internai revenue tax of the United States 
then by law imposed upon cigars had not been paid." The only clause 
of section 3397 to which the count can be referred is the one inflicting 
a penalty on every person "who buys, receives, or has in his posses- 
sion any cigars on which the tax to which they are liable has not been 
paid." Section 3404 reads as folio ws: "Every person who purchases 
or receives for sale any cigars M'hich hâve not been branded or stamp- 
ed according to law, shall be liable to a penalty of fifty dollars for each 
such ofEense." It will be observed that the count does not follow the 
language of either section. The acquisition of the cigars "for sale" is 
not essential to constitute the ofEense under section 3397; and, if 
the count is to be referred to the clause of this section we hâve quoted, 
the words "for sale" are surplusage, and ail évidence of the sale of 
cigars was irrelevant. The count varies still more widely from the 
oiïense deflned by section 3404, for under that section the offense 
consists in purchasing or receiving "for sale any cigars which bave not 
been branded or stamped according to law." That the pleader did not 
intend to locate count 3 on this section is manifest from the fact that 
count 4, which was nol. pros'd, followed exactly the language of this 
106 F.— 43 
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section, and charged that the défendant "did purchase and receive 
for sale one thousand cigars which had not been then and there brand- 
ed and stamped as provided" by law. It is conceded that the judg- 
ment below cannot be supported if the count is to be referred to sec- 
tion 3404, for the penalty for violating that section is a fine of ?50 
only, whereas the court imposed a fine of $100, and 12 months' im- 
prisonment. Upon the whole, we think the count charges an offense 
under section 3397, and that the words "for sale" must be treated as 
surplusage. 

A brief référence to the testimony is essential to an intelligent un- 
derstanding of the exceptions: 

The testimony on behalf of the government tended to show : That 
the défendant, John Graham, and Charles James owned and ran a 
restaurant near the dépôt of the St. Louis, Iron Mountain & South- 
ern Eailway, at Poplar Bluff, Mo. That on the 2d of November, 1897, 
the witness West, a détective, went into this restaurant and asked 
for Mexican cigars, and a person behind the counter, whom he did not 
knew, handed him a box, partly filled, containing 22 Mexican cigars, 
which he bought. The box was taken from underneath the counter 
on which the cigar case rested. That later in the day he went into 
the eating house and asked for a Mexican cigar, and the défendant 
was then behind the counter, and sold him two cigars which he said 
were made in the Mexican republic. And that the box from which the 
cigars were taken had no United States internai revenue stamp on it. 
A spécial agent of the treasury department testified that he searched 
the restaurant and found under the counter two boxes containing 
Mexican cigars, — one containing 20, and the other a less number, — 
and that he also searched the lodging apartment occupied by the de- 
fendant, James, and Graham, and found in Graham's trunk a box 
partly fllled with Mexican cigars, and a box containing one large 
cigar, and that the United States internai revenue stamp was not on 
any of the boxes. 

On behalf of the défendant it was shown by the testimony of the 
spécial agent of the treasury department, and the régulations of the 
treasury department, that passengers and travelers coming from Mex- 
ico into the United States were permitted to retain 50 cigars without 
payment of duty. The following is a copy of the régulations: 

"(6841) — Free Entry — Cigars In Passenger's Baggage. 

"Treasury Department, Aprll 3rd, 1885. 
"Sir: I am in receipt of your letter of the SOth ulto., requestlng to be In- 
formed as to what quantity of cigars found in a passenger's baggage sliall be 
delivered free of duty. It is deeided, in aocordance with your recommeudation, 
that any cigars In excess of fifty in the baggage of any one passenger shall be 
subject to duties, as the case may require. Please give instructions accord- 
Ingly. 

"Very respectfully, C. S. Fairchild, Acting Sec'y. 

"Collector of Customs, New York." 

"(9119) — Synopsis of Décisions Treasury Department, 1888 — Free Entry — 
Cigars In Passenger's Baggage at Ports on the Frontier. 

"Treasury Department, November 17th, 1888. 
"Sir: The department is In receipt of your letter of the SOth ulto., reporting 
in the matter of the complaint of Louis J. Wortham, spécial inspecter, that 
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there is too much liberty at the subport of Laredo in the admission free of 
duty of single boxes of cigars imported from Mexico. It would appear from 
your report that your instructions to inspecting offlcers at the several crossings 
of the Eio Grande river and on tlie railroad traeks were founded upon depart- 
ment décisions of April 3rd, 1885, Synopsis 6841, and were to the effect that 
no résident of the Rio Grande Valley should be allowed. to pass any cigars 
free, but that bona fide (passengers) and travelers should be permitted to 
retain flfty cigars without payment of duty. You state that you believe thèse 
orders hâve been strictly obeyed, but that notwithstanding the same a great 
many boxes of cigars are imported each month under the privilège aforesaid, 
and still larger number in the pockets of persons Tvho cross and recross daily, 
and who bring from one-half to two dozen cigars in their pockets each trip. 
You désire to knov? whether you should search each man in order to stop this 
illégal traffic. In reply you are informed that sec. 3081, Rev. Statutes, gives 
ample authority to search any person on whom the custom's olBcers suspect 
there is merchandise subject to duty, or which bas been introduced Into the 
United States in any manner contrary to lav?. Respecting the importation 
of cigars, the department does not deem It expédient at this time to modify 
Synopsis G841, except that the privilège thereby extended to travelers and 
passengers should be restricted to bona flde passengers and travelers passing 
through the frontier towns say once, or at the most twice, a year, and that 
persons residing at or near the frontier should not be considered as (passengers) 
or travelers, v('ithin the meaning of the décisions cited. 

"RespectfuUy, yours, I. H. Maynard, Assistant Secretary. 

"CoIIector of Customs, Corpus ChristI, Texas." 

The défendant testiôed that for several years prior to the transac- 
tion in question he had been, and was then, in the employ of the St. 
Louis, Iron Mountain & Southern Railway Company as baggage mas- 
ter, and that hls stated run was between Texarkana, Ark., and Pop- 
lar Bluff, Mo.; that during his employaient and runs he met many 
employés of the railroads, and that thèse men, in passing through 
Poplar Bluff, would come to the restaurant at Poplar Bluff owned by 
him, Grraham, and James, ont of money, and he would furnish them 
something to eat, and they would give him Mexican cigars; that he 
was in Poplar Bluff every third day, and on arriving there he would 
get his meals at the restaurant, and that he occupied for his private 
sleeping quarters the lodging room in connection with Graham and 
James; that he sometimes, when at the restaurant, sold cigars, but 
denied having sold the cigars in question to witness West; that he 
would find thèse railroad men in his baggage car, and they would give 
him Mexican cigars, as he had often befriended them, and that he 
came into possession of the broken boxes of cigars found beneath the 
counter by the revenue oflBcer, and of the Mexican cigars found in the 
sleeping apartment, from railroad men who had been employed in 
Mexico on Mexican roads, and that thèse men told him they had given 
up their jobs in Mexico and were then returning to the United States, 
and that they had bought the cigars in Mexico for their own use; that 
when he took such cigars to the restaurant he instructed Graham and 
James not to sell them to anybody; that they were for his own use, 
and were put away under the counter, and that he did not hâve the 
cigars on hand for sale; and that he did not sell the two cigars to 
the witness West, and never sold any broken boxes of cigars to the 
witness for the govemment, or any one else. Charles James testi- 
fled that he was a partner of the défendant in the restaurant, and that 
the défendant brought the broken boxes of cigars to the restaurant; 
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that he sometimes brought them in a satchel, and sometimes in his 
hands; that he instructed witness not to sell the cigars to any one; 
that the box containing the cigars found in his trunk in the private 
room by the revenue offlcer was brought there by the défendant, and 
by witness placed in his trunk; that thèse boxes of cigars found by 
the revenue officer had been there for some weeks; that he never 
sold any cigars to the witness West; and that he and his partner 
Graham were the only parties who ran the restaurant, but the de- 
fendant was a partner with them. John Graham testiiied that he was 
one of the partners of the défendant and James in the restaurant, and 
that he and James had sole charge of its business ; that the défendant 
was not about the restaurant except when there taking his meals, 
when he would come in from his run; that he had seen the broken 
boxes of cigars under the counter; that they were there for some time; 
and that he never smoked them nor ofEered them for sale, nor did he 
sell any of them to the witness West. Witnesses testifled to the good 
character of the défendant for honesty and veracity. 

Based upon this testimony, the défendant asked the court to in- 
struct the jury "that it is not a violation of the laws of the United 
States for a traveler coming from a foreign country into the United 
States to bring into the United States cigars in packages less than 
fifty, if such traveler brings such cigars into the United States for his 
Personal use; and, if such traveler so brings such quantity of cigars 
into the United States, he may give the same away, and such donee 
may keep and retain such cigars without paying revenue taxes there- 
on, and he may give the same away without being so taxed." On the 
trial the government proved the cigars in question were Mexican 
cigars, and the défendant testifled positively and without objection 
that they were given to him on his baggage car on the railroad by rail- 
road men who had been working on Mexican roads, and who were 
returning from Mexico to the United States, and who said they pur- 
chased them in Mexico. In view of this testimony and the régula- 
tions of the treasury department, the instruction refused should hâve 
been given. The only matter of hearsay in the testimony was the fact 
that the parties said they had purchased the cigars in Mexico. The 
means by which they acquired the cigars in Mexico was not material, 
— whether by gift, purchase, or otherwise. The material fact was, did 
they, while traveling from Mexico to the United States, severally bring 
with them not exceeding 50 Mexican cigars, and were the cigars they 
gave the défendant the cigars, or part of the cigars, brought by them 
from Mexico? If so, they had a perfect right to give the cigars to the 
défendant or any other person, and their donee could smoke them him- 
self or give them to others. Whether he could sell them, we need not 
décide, because, as we bave seen, the charge of selling is irrelevant to 
the issue, under the particular clause of the statute upon which the 
count is based, and the government has elected to stand. It should 
hâve been left to the jury to say whether the cigars were brought 
from Mexico and acquired by the défendant under the circumstances 
claimed by him. If the f acts were as claimed, he was not guilty. The 
grounds upon which the court refused to give the instruction were 
that "there was no évidence before the court that the parties from 
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whom the défendant claimed to hâve received the cigars had com- 
plied with the régulations of the internai revenue department, en- 
titling them to pass the cigars free through the custom house on the 
Une between Mexico and Texas, or that the custom-house ofQcers at 
that place had passed them as free and not subject to duty or stamp 
under the régulations of the department"; but a traveler or pas- 
senger coming from Mexico to the United States is not required, by 
the régulations of the treasury department, to do anything, to entitle 
him to bring with him 50 Mexican cigars, or less. . Hé may bring vs^ith 
him that number of cigars without the payment of any duty, and no 
notice is required to be taken of this number of cigars by the custom- 
house offlcers, any more than there is of the hat or shoes which the 
passenger or traveler is wearing. The court charged the jury to the 
contrary of the instruction prayed by the défendant; told the jury 
that if "the défendant received the cigars, if they vs^ere Mexican cigars, 
and unstamped vi'ith the revenue stamp of the United States, from 
other parties, and that he retained in his possession the said cigars for 
the length of time shown by the testimony of his own witnesses, then 
it was his duty to hâve put the required revenue stamp on the cigar 
boxes; and, as tlie évidence showed this had not been done, the JU17 
should hâve no difïiculty in reaching a verdict on this count of the in- 
dictment." From this instruction it is évident that the court's view 
of the law was that although the cigars might hâve been lawfully 
brought into the United States by passengers and travelers coming 
from Mexico, for their own use, in quantities less than 50, and there- 
fore entitled to come in free of duty, nevertheless they were subject 
to the same internai revenue tax imposed on cigars made in this coun- 
try, and that if they were in a box or boxes the required revenue stamp 
must be placed thereon, the same as if they had been domestic cigars. 
The court seems to hâve considered that the defendant's rétention "in 
his possession of the cigars for the length of time shown by the testi- 
mony" imposed the duty on the défendant to hâve the boxes stamped; 
but, if the cigars had been brought from Mexico in the manner claim- 
ed, they were neither subject to duty nor to the internai revenue tax, 
and their rétention for ever so long a time would not subject them to 
be taxed. 

The instruction we hâve quoted was given after the jury had been 
considering of their verdict for 24 hours, and when they had come 
into the court room, on their own motion, for further instructions. 
After receiving this charge, the bill of exceptions recites: 

"Thereupon the jury retired to consider of their verdict, and, having failed 
to agrée, at 5 o'clock p. m. of that day the jury were ealled into the court 
room by the court, -whereupon the court again explained to the jury the mean- 
ing of the charge preferred in the third eount of the Indictment, as above 
stated, and further said to the jury that the court could not understand how 
the jury could hesitate about a verdict under this count of the indictment, In 
view of the uridisputed évidence in respect of the défendant having received 
and retained in his possession the cigars for a considérable length of time 
without having placed the required revenue stamp thereon; that, uniess the 
jurors did their duty in obeying the law as declared to them by the court, 
the administration of justice must be a fallure. ïhe facts being clear and 
uncontradicted, and the law being explicit, the court did not understand how 
the jury could disagree in respect of this count of the indictment." 
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A fatal objection to this charge is that it is based on a partial view 
of the facts, and lays out of account the fact that thèse were Mexican 
cigars, and the manner in which the défendant claimed to hâve come 
into possession of them, and plainly tells the jury that it is their 
duty to flnd the défendant guUty if he "received and retained in his 
possession the cigars for a considérable length of time without hav- 
ing placed the required revenue stamp thereon." As has been shown, 
if the cigars were Mexican cigars, and the défendant came into the 
possession of them in the manner claimed by him, he was not required 
to place a revenue stamp on them. 

It is further objected to this charge that it invaded the province of 
the jury. It vi^as doubtless the court's erroneous view of the law 
applicable to the facts as they were claimed to exist by the défend- 
ant that induced it to ignore ail considération of those facts, and 
tell the jury, in substance, that it was their duty to find the défendant 
guilty. If the court's view of the law was correct, the défendant was 
obviously guilty, for he admitted he received and had the cigars in 
his possession ; and this, in the view of the court, constituted the of- 
fense, and rendered him guilty, even though the cigars had been 
brought into the country from Mexico, and came into his possession 
in the tnanner claimed by him. We need not, therefore, inquire 
whether the judge invaded the province of the jury, and transgressed 
the well-settled rule on that subject, as to which see Starr v. U. S., 
153 U. S. 614, 624, 14 Sup. Ct. 919, 38 L. Ed. 841. 

It is recited in the bill of exceptions that: 

"The défendant was brought to the bar of the court, and, belng inquired of 
as to whether he had anything further to say why the sentence of judgment 
should not be pronounced upon him, answered In the négative; and the court 
called the defendant's counsel, who approached the beneh, and the court In- 
quired of counsel whether It was his purpose to prosecute this matter any 
further, and, understanding that it was not, the court stated that he would 
enter a flrie of one hundred dollars against the défendant, and give him a jail 
sentence of six months. Thereupon counsel said that he Intended to prose- 
cute an appeal or wrlt of error to the appellate court on the case, and the court 
called the défendant up, who was still within the bar, and dlrected the clerk 
to enter a sentence of a fine of one hundred dollars on exécution, and that the 
défendant be eonfined in the jail of Iron county, Missouri, for a term of twelve 
months." 

Due exception was taken to this action of the court, and it is made 
the basis of two contentions: First, that the court had no power, 
after once sentencing the défendant, to reconsider its action and im- 
pose another and more severe sentence; and, second, that the eu- 
hanced punishment imposed on the défendant by the second sentence 
was inflicted on him as a punishment for declaring his purpose to ap- 
peal the case to a higher court. The extent of the punishment to be 
inflicted on the défendant, within the limit prescribed by the stat- 
ute for the offense, rested in the sound judicial discrétion of the court. 
The imposition of the first sentence did not put an end to the exer- 
cise of this discrétion, The flrst sentence was not recorded. The 
défendant had not yet left the bar, and had not satisfied or suffered 
any part of the punishment thereunder, when it was set aside and 
the second sentence imposed. Under thèse conditions, it was compé- 
tent for the court to reconsider its sentence and impose a différent 
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one. Ex parte Lange, 18 Wall. 163, 174, 191, 21 L. Ed. 872. The 
bill of exceptions does not show that the flrst sentence was set aside, 
and the second imposed, doubling the period of imprisonment, becausè 
the défendant had declared his intention of appealing the case. A 
new sentence, with enhanced punishment, based upon such a reason, 
would be a flagrant violation of the rights of the défendant. It 
would be the infliction of a penalty for the exercise of a clear légal 
right, and would call for the severest censure. But no such motive 
can be imputed to the court below. This court is bound to présume 
that the lower court, in recalling its flrst and imposing a second and 
more severe sentence, did so from right and proper motives, and for 
the purpose of imposing a punishment which, upon reflection, it 
deemed better suited to the offense. 

The judgment of the district court is reversed, and the case re- 
manded, with instructions to grant a new trial. 
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(Circuit Court, S. D. New York. March 14, 1901.) 

Revenue Tax — Warrant to Cokfess .Jucgment — Stamp. 

A warrant of attorney, attached to a promissory note, authorlzlng an 
attorney at law to appear In court on behalf of a client, and enter up 
judgment by confession, is flot a iwwer of attorney which must be stamped, 
under War Revenue Act June 13, 1898, requiring stamps on power of 
attorney to sell or convey real estate and perform other acts. 

This cause was tried by the court on an agreed statement of facts. 
The action is brought tô recover the sum of $269.06, with interest 
from August 10, 1899, paid, as alleged, under protest to the commis- 
sioner of internai revenue by the plaintifl. It represents the value 
of 1,025 revenue stamps, of the dénomination of 25 cents each (with 
interest), atfixed to 1,025 instruments in writing, which the govern- 
ment contends contain, not only a promissory note, but a power of 
attorney. The plaintiiï did afiix a 2-cent stamp to each of the prom- 
issory notes, but failed to aifix the 25-cent stamp to the remainder of 
the instrument in writing, which the govemment contends is a power 
of attorney, and therefore taxable. 

The following is a copy of the instrument in writing, known in 
common parlance as a "judgment note" : 

"New York, , 189—. 

" after date, for value received, I promise to pay to the order of 

myself dollars at room A, St. Paul Building, 220 Broadway, with inter- 
est at 6 per cent, per annum after maturity. And, to secure the payment of 
said amount, I hereby authorize, irrevocably, any attorney of any court of 
record to appear for me in such court, in term time or vacation, or before any 
justice of the peace, at any time hereafter, and confess a judgment, without 
process, in favor of the holder of this note, for such amount as may appear 
to be unpald thereon, together with costs and ten dollars attorney's fées, and 
to waive and release ail errors which may intervene In any such proceedings, 
and consent to Immédiate exécution upon such judgment; hereby ratifying and 
confirming ail that my said attorney may do by virtue thereof." 
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The demand for the paymént of the sum now sought to be recovered 
was made by the collector of internai revenue for the second dis- 
trict, under and pursuant to the provisions of the act of congress 
approved June 13, 1898, entitled "An act to provide ways and means 
to meet war expenditures and for other purposes." The spécifie 
portion of the act relied upon by the collector in exacting payment 
of the tax, and now relied upon by him in defending this suit for 
refund, is that portion of Schedule A wMch reads as follows: 

"Power of attomey to sell and convey real estate or to rent or lease the 
same, receive, or coUect rent, sell or transfer any stock, bonds, scrlp, or for 
the collection of any divldends or Interest thereon, or to perform any and ail 
other acts not hereinabove specifled, twenty-flve cents: provided, that no 
stamps shall be required upon any papers necessary to be used for the collec- 
tion of claims from the United States, for pensions, back pay, bounty, or for 
property lost In the military or naval service." 

The government claims that, under the broad provision to perform 
any and ail other acts not hereinabove specilied, the collector was 
justifled in exacting payment of the stamp tax, 

I. Henry Harris, for plaintiff. 

Arthur M. King, Asst. U. S. Atty., for défendant. 

LAOOMBE, Œrcuit Judge (after stating the facts as above). The 
written instrument consists of two separable ones, — a promissory 
note, and a clause containing certain provisions as to the entering of 
judgment thereon in the event of nonpayment. This last, however, 
does not seem to be a power of attorney, within the meaning of the 
section relied on. It is what is known as a "warrant of attorney," 
and is in fact a retainer, by virtue of which an attorney at law is 
authorized to appear in court in behalf of a client, and take certain 
steps as attorney in litigation to which the client is a party. The 
court is not satisfied, from the text of the act, that congress intended 
to subject such retainers to the provisions of the stamp tax law. 
Judgment for plainttff. 
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(Circuit Court of Appeals, Fourth Circuit. Fébruary 7, 1901.) 

No. 338. 

1. WiTNESs — Rbpbeshinq Memobt. 

A teller In a bank, testifylng to checks on It, may refresh his memory 
by examlning entries In Its books, though some of them were not written 
by him. 

2. Banking Laws— Violation — Intbnt — Evidence. 

As évidence that overdrafts on a bank by its président were made with 
Intent to abstract or misapply its funds it may be shown that at the time 
of the overdrafts it was hopelessly Insolvent, that this was due to its assets 
being notes of wholly irresponsible persons, and that thèse notes had been 
used by the président in connivance with the eashier, who was a director, 
and another director, to give him a fictitious crédit. 
8, Same. 

On the question of whether or not a bank président is guilty of abstract- 
Ing or misapplying its moneys, it is immaterial that he drew out some of it 
for his children. 
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4. Bame. 

The acts and Intent of the président of a bank in obtalnlng money rrom 
It on worthless securities, being such as to make hUn gullty of embezzle- 
ment, abstraction, or wlllful misappUcation of its funds, It Is Immaterlal 
that his acts were permitted, sanctioned, or ratifled by the other offlcers 
of the bank, "with knowledge of the facts. 

6. Same. 

Though the président of a bank, In appropriating and converting its 
funds to his own use, does it in such a way that it ean be easily discov- 
ered, and he Is liable to a civil action, and does not abscond, or otherwise 
avoid the civil suit, he may be convicted of embezzlement. 

6. Crimikai, Law— Charqk on Evidknck. 

It is within the discrétion of the judge to refuse to charge that there is 
no évidence in the case Justifylng a conviction. 

7. Same — Expbbssioîi of Opinion by Jddgb. 

An expression of opinion by the judge that défendant is gullty is not 
error, he having cautioned the jury that they were the sole judges of the 
faets, and should not be govemed by the opinion of the coart. 

8. Bamking Laws — Violation — Indictmbst. 

An indictment under the national banking laws, which, foUowlng the 
■words of the statute, charges the président of the bank with embezzling, 
abstracting, and misapplylng moneys, funds, and crédits of the bank at 
varions times, need not specify how much was moneys, how much funds, 
and how much crédits. 

9. Criminaij Law — Sentence — Record. 

The record in a misdemeanor case not showlng that défendant was 
présent when senteneed, the case will be remanded for new sentence. 
Goff, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Asheville. 

Charles A. Moore and Joseph S. Adams (Tucker & Murphy and 
Pritchard & Eollins, on the brief), for plaintiff in error. 

William P. Bynum, Jr., Spécial U. S. Atty. (A. E. Holton, U. S. 
Atty., and Spencer Blackburn, Asst. II. S. Atty., on the brief). 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

SIMONTON, Circuit Judge, and BRAWLEY, District Judge. This 
case cornes up by writ of error to the district court of the United 
States for the Western district of North Carolina. The défendant 
below, plaintiff in error hère, William E. Breese, président of the 
First National Bank of Asheville, was indicted for violating section 
5209 of the Revised Statutes of the United States. The indictment 
contains 66 counts. Twenty-two counts, numbered 1, 4, 7, 10, 13, 
16, 19, 22, 25, 28, 31, 34, 37, 40, 43, 46, 49, 52, 55, 58, 61, and 64, 
charge him with embezzlement of the moneys, funds, and crédits of 
the bank of which he was président. Another group of counts, num- 
bered 2, 5, 8, 11, 14, 17, 20, 23, 26, 29, 32, 35, 38, 41, 44, 47, 50, 53, 
56, 59, 62, and 65, charge him with wrongfully and willfully ab- 
stracting moneys of said bank. Another group of counts — 3, 6, 9, 
12, 15, 18, 21, 24, 27, 30, 33, 36, 39, 42, 45, 48, 51, 54, 57, 60, 63, and 
66~charge him with wrongfully and unlawfully misapplying moneys 
of said bank. The défendant, having been arraigned, pleaded not 
guilty to the indictment, a spécial order, however, having been en- 
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tered that "such plea shall not operate or hâve the effect to prevent 
Mm taking advaatage upon motion in arrest of judgment or on a 
motion for a new trial of ail matters and things wMch could be taken 
advantage of by motion to quash or demurrer. Upon motion in ar- 
rest of judgment or for a new trial, ail such matters and things shall 
be heard and determined as if the same were being heard upon mo- 
tions to quash or on demurrer." This order was âled 6th November, 
1897. On 7th March, 1899, the défendant filed a demurrer to the 
Ist, 4th, 7th, lOth, 13th, 16th, 19th, 22d, 25th, 28th, 31st, 34th, 
37th, 40th, 43d, 46th, 49th, 51st, 54th, 57th, 60th, and 63d counts 
of the indictment. Strictly speaking, this demurrer, as a demurrer, 
came too late after plea of the gênerai issue. The preamble to the 
demurrer that it is filed by virtue of his right reserved aud entered 
of record at the time he entered his plea of the gênerai issue is not 
borne out by the record, as shown by the order above recited. Nor, 
strictly, can it be heard in arrest of Judgment, as the Terdict was 
a gênerai verdict oh ail the counts of the indictment; and, if one of 
thèse be good, the verdict cannot be arrested. As no exception on 
this point has been taken by the government, the point raised in the 
demurrer will be discussed among the assignments of error. The 
demurrer was overruled. The cause was tried before a jury, and a 
gênerai verdict of guilty was entered. Many exceptions were taken 
during the progress of the trial to the charge of the trial judge, and 
to matters occurring when and after the verdict was rendered. The 
case is hère upon 16 assignments of error. 

The first assignment of error and its subdivisions are upon the 
action of the court in overruling the demurrer. They deal with it as 
if it were a demurrer to the whole indictment. In this it is contra- 
dicted by the record, which limits it distinctly to the 22 counts above 
enumerated. Nor are thèse assignments of error sustained by the 
bill of exceptions. The exception is confined to the action of the 
court in overruling the demurrer, which appears in the record. An 
assignment of error cannot be used to enlarge an exception taken at 
the trial, or to import a question in the cause not raised in the court 
below. Ansbro v. U. S., 159 U. S., at page 698, 16 Sup. Ct. 187, 40 
L. Ed. 310; Qaassen v. U. S., 142 U. S. 140, 12 Sup. Ct. 169, 35 L. 
Ed. 96'6. Thèse assignments of error cannot be considered. The 
point sought to be raised in them will be discussed when the question 
of the refusai to grant the motion in arrest of judgment is reached. 

The second assignment of error is to the refusai of the trial judge 
to require the prosecution to furnish the défendant with a bill of 
particulars. This assignment of error was not pressed in argument, 
and is without ment. The motion was addressed to the discrétion 
of the court, and its refusai was a proper exercise of this discrétion. 
With the exception, perhaps, of the particular counts in the indict- 
ment to which the défendant sought to interpose a demurrer, each 
of the others fully and clearly sets out every élément necessary to 
constitute the offense intended to be punished, supplemented by aver- 
ments showing how the abstraction in one class of charges and the 
willful appropriation in the other class were made, and that they 
were unlawful. This is ail that the accused could require. No one 
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can doubt as to the exact offense intended to be cliarged. The ac- 
cused is clearly inf ormd as to what charges he is called upon to meet. 
U. S. T. Simmons, 96 U. S. 360, 24 L. Ed. 819. 

The third assignment of errer is as to the introduction of certain 
testimony by the prosecution. It contains 16 spécifications. The 
first of thèse spécifications is as to the testimony of Dorsett, a teller 
in the bank. He refreshed his memory by examining entries in the 
books of the bank, and then testified to the facts as of his own knowl- 
edge. Some of thèse entries were in his own hand, and some in the 
handwriting of others. The matters involved were checks on the 
bank. The rule is stated by 1 Greenl. Ev. § 436, quoted and approved 
in Putnam v. U. S., 162 U. S., at page 694, 16 Sup. Ot. 926, 40 L. Ed. 
1121: 

"Though a wltness ean testify only as to sucli facts as are within his own 
knowledge and recollection, yet he is permitted to refresh and assist his mem- 
ory by the use of a wrltten Instrument, mémorandum, or entry in a boolî, and 
may be compelled to do so if the writing be presented in court. It does not 
seem necessary that the writing should hâve been made by the witness him- 
self, nor that it should be an original writing, provided that, after inspecting 
it, he can speak to the facts from his own recollection." 

The second spécification is of the same character, and meets the 
same answer. The third and fourth spécifications relate to the tes- 
timony of the same witness resi)ecting certain drafts of the First 
National Bank of Asheville on the Chemical Bank of New York, 
purchased by checks drawn by W. E. Breese. Dorsett was the teller. 
He was allowed to prove that the drafts were drawn upon a good 
account, that they were returned to the First National Bank as paid, 
and so that Breese got value for his check. There was no error 
in admitting this testimony. The flfth spécification is to the admis- 
sion of testimony as to the amount of gênerai and spécial deposits 
in the bank. Standing by itself, this would appear immaterial. But, 
in view of other testimony in the cause, it became relevant. The re- 
maining spécifications under this assignment are addressed to testi- 
mony of certain witnesses. The prosecution had introduced évidence 
tending to prove that the défendant had admitted to the deputy comp- 
troller of the currency that there had been placed in the bank and 
dlscounted by him, the cashier, and Dickerson, a director, worthless 
notes to an amount of $250,000 and upward; that by means of the 
crédit obtained on thèse notes money had been withdrawn from the 
bank, Breese drawing a large sum; that thèse notes were found in 
the bank when it failed, and they constituted ail the assets of the 
bank but $52,000, and in this |52,000 were included two notes, each 
for $10,000, signed by Breese and the cashier; that Breese also ad- 
mitted that those notes upon which he had received crédit were 
worthless, and that he knew it. The prosecution then introduced 
the makers of thèse notes to testify as to the time and circumstances 
under which they made them, their interest in the notes, and their 
own total insolvency. Oonnected with the évidence tending to show 
that Breese steadily overdrew his account in bank, knowing its to- 
tally insolvent condition, ail the testimony is relevant; and so, also, 
the testimony alluded to in the spécification just spoken of, as that 
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showed the liability of the bank. So, when AldrîcK, one of the wît- 
nesses objeeted to, testifled that he had taken chaîne of the bank 
for the comptroller, that he found on hand in cash |480, and that ail 
that he could realize from the assets was $7,852, the jury could hâve 
light given to them as to the intent with which the défendant over- 
drew his account. Proof of thèse collatéral facts was clearly compé- 
tent in order to discover the intent. Standing alone, the mère over- 
draft of a bank account, even by the président, may net be a criminal 
act, and from it by itself one need not infer an intent to injure the 
bank. But when it is shown that at the date of the overdraft the 
bank was hopelessly insolvent; that it was made insolvent by reason 
of the fact that its assets were notes of wholly irresponsible per- 
sons ; that thèse notes had been used by the président in connivance 
with his cashier, who was a director, and with another director, 
in order to give him a flctitious crédit, and that it was used freely, — 
there is room for inference that the overdraft was made with intent 
to abstract or misapply the moneys, funds, and crédits of the bank. 
The course pursued by the trial judge is laid down by Mr. Justice 
Story in Wood v. U. S., 16 Pet. 342, 10 L. Ed. 987: 

"The question was one of fraudulent intent or not, and upon questions of 
that sort, where the intent of the party is matter in issue, it has always been 
deemed allowable, as well in criminal as in civil cases, to Introduce évidence 
of other aets and doirigs of a party of a kindred char.acter, in order to illus- 
trate or establish his intent or motive in the particular act directly in judg- 
ment. Indeed, in no other way would it be practicable in many cases to 
establish such intent or motive, for the single act, taken by itself, may n^t be 
décisive elther way; but, taken in connection with others of a like charaeter 
and nature, the intent and motive may be demonstrated ahnost with conclu- 
sive eertainty. They constitute exceptions to the gênerai rule excluding évi- 
dence not directly comprehended wlthin the issue; or, rather, perhaps, it may 
with some eertainty be said the exception is necessarily embodied in the very 
substance of the rule, for whatever does legally conduee to estabUsh the point 
In issue Is necessarily embraced In it, and therefore the proper subjeet of 
proof, whether It be direct or only presumptlve." 

See, also, Dow v. U. S., 49 U. S. App. 612, 27 C. 0. A. 140, 82 
Feà. 904. 

Other assignments of error relate to the exclusion of testimony 
offered in behalf of the défendant. The witness was asked as to the 
salary of Breese as président, and whether it was credited to him. 
The question was excluded by the trial judge; but afterwards the 
same évidence was admitted, and the mistake, if any, was corrected. 
An effort was made to show that some of the money which the in- 
dictment charged was embezzled, abstracted, and misapplied by W. 
E. Breese was drawn out for his children. It is diificult to see how 
this could détermine the charaeter of the transaction. If it be true 
that the défendant took the funds of the bank illegally, how can it 
affect the transaction whether he took it for his own pleasures, 
or to pay some debt to a third person, or to restore to his children 
money belonging to them, which he had used? The purpose of the 
statute is to préserve the moneys, funds, and crédits of the bank for 
legitimate bank purposes, and to meet obligations incurred in its 
business. It therefore makes it a criminal offense to misapply and 
couvert the funds of thèse banks, without regard to the fact that the 
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person so misapplying them received from the misapplied funds any 
beneflt or advantage for himself, or intended thèse for others. U. S. 
V. Lee (C. G.) 12 Fed. 819. 

When the testimony was ended, the défendant, by his counsel, 
asked for spécial instructions to the jury, some of which were refused. 
The flrst seven of thèse relate to the presumption of the law that 
every accused person is innocent until he has been proved guilty be- 
yond a reasonable doubt. The charge of the court to the jury is as 
full upon this point as it is possible to be. Said the court: 

"The défendant, as I am asked to charge you, is presumed to be Innocent. 
That presumption foUows him from the beginning to the end of this trial. 
The law raises the presumption, and we start into the case with the presump- 
tion fixed as though it were testified to and supported by évidence that the 
défendant is Innocent. • * * if you are not satisfled he is guilty, if the 
government has not by testimony, évidence, proven to your satisfaction beyond 
a reasonable doubt the charges in the bill of indictment,— and you are trying 
nothing else, — it is your duty to say he is not guilty." 

This is the language of the judge. He was at liberty to prefer his 
own language to the language of counsel expressing the same idea. 
Tucker v. U. S., 151 U. S. 164, 14 Sup. Ct. 299, 38 L. Ed. 112. 

The requests numbered 9 and 10 were to the eiîect that if the 
acts charged against the défendant were permitted and sanctioned 
by the other olHcers of this bank, whose duty it was to supervise, 
manage, and control such matters, défendant could not be found 
guilty; thèse officers having the right, in the exercise of their ofiQ- 
cial discrétion, to sanction, ratify, and conflrm said acts. Thèse were 
properly refused. Evidence had been submitted to the jury of the 
acts charged. With this was évidence intended to show the intent 
with which the acts were done. A part of this évidence was that 
the défendant, with two of the other directors, — making three out 
of four, the whole number of directors, — had been engaged in obtain- 
ing money from the bank on wholly worthless securities. Surely, 
évidence that the défendant acted with the sanction, consent, or rati- 
fication of thèse men could not be admissible. Apart from this, the 
language of the requests is broad enough to mean that, however 
fraudulent and illégal the acts of the défendant were, if they were 
permitted, sanctioned, or ratified by the other officers of the bank, 
they were not unlawful. A startling proposition. The most formai 
vote of the board of directors could not authorize the embezzlement, 
abstraction, or willful misapplication of the funds of the bank. Mi- 
nor V. Bank, 1 Pet. 44, 7 L. Ed. 47. The authority of the ofiflcers of 
the bank and of its board of directors extends only to legitimate 
transactions honestly intended for the beneflt of the bank. U. S. 
V. Harper (C. C.) 33 Fed. 484. 

The nineteenth prayer is, in eflect, that, even if défendant appro- 
priated and converted to his own use funds of the bank in such a 
way that it could hâve been easily discovered, he was liable to a civil 
action, and if he did not abscond, or otherwise avoid the civil action, 
the jury could not convict him of embezzlement. The bare state 
ment of the proposition justifies the refusai of the judge. 

The twentietfa request is that the jury be charged that there was 
no évidence in the case upon which the jury would be justified in 
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retuming a verdict against the défendant on the counts of em- 
bezzlement. This was a matter wholly within the judge's discrétion. 
He was not obligea to take tiie question from the jury, however 
strong may hâve been his own impression. 

The twenty-first, twenty-second, and twenty-third requests proceed 
on this: Every count in the indictment charging a misapplication 
of the moneys, funds, and crédits of the bank allèges that the mis- 
application charged was accomplished by means of a check drawn by 
the défendant, which he paid or caused to be paid to himself, or to 
some persons to the jury unknown. If the jury flnd that the check 
named in the count was not paid to the défendant, or was paid to 
some persons known, or who conld, by diligent inquiry, hâve become 
known, to the grand jury, then the petit jury could not convict de- 
fendant on that count. In argument it is stated that the name of 
Dorsett, the teller, was on the bill of indictment; that he was prés- 
ent in Asheville when the grand jury sat, and could hâve been called; 
that he was a witness at the trial, and there testified that he knew, 
and could bave told the grand jury, to whom thèse checks were paid. 
It would be tedious to go over ail the counts to which thèse requests 
apply. Taking up the sixth count, the charge is upon a check dated 
January 7, 1897, made payable to W. H. Westhall, and paid Janu- 
ary 11, 1897. As to this check, Westhall testiûes that he deposited 
it in the First National Bank, and got crédit for it. So the eighteenth 
count, charged on a check made payable to Rev. Thomas Lawrence, 
D. D., Febraary 11, 1897, and paid same day. So W. F. Snider, a 
check to whom was charged in count No. 51, proved the receipt of 
the check, and its payment to him. Even in the fourth count, which 
is put out in full, the charge is drawing a check payable to order of 
"cash mémo." The évidence is that he drew money from time to 
time, and entered the sums on a cash mémorandum in the letter 
drawer, and subsequently took up the mémorandum with a check on 
the bank. This clearly is a charge of a conversion to his use. The 
trial judge was right in refusing to charge the jury otherwise. 

There are several exceptions to the charge of the trial judge. 
The charge must be considered as a whole. Considering it carefully, 
we cannot perceive that the accused sufiEered any préjudice or injus- 
tice whatever. While this court does not approve of certain ex- 
pressions in the charge, wherein the trial judge stated that, in his 
opinion, the défendant could not escape conviction; that, viewing 
the évidence as the court did, the défendant was guilty, and it was 
the duty of the jury to say so, — ^yet qualifled, as they were, by the 
caution often repeated that the jury was not bound by the opinion 
of the judge, that it was the sole judge of the facts, and should not 
be governed by the opinion of the court, we cannot say that such ex- 
pressions constitute réversible error. The well-settled practice in 
the courts of the United States is that expressions of opinion on the 
facts by the trial judge are not reviewable on error if the jury is 
given to understand that it is not bound by such opinion, and pro- 
vided that he submit ail questions of fact to its détermination. Love- 
joy V. U. S., 128 U. 'S. 173, 9 Sup. Ct. 57, 32 L. Ed. 389; Simmons 
V. U. S., 142 U. S, 155, 12 Sup. Ot. 171, 35 L. Ed. 968; Doyle v. Rail- 
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road Co., 147 U. S. 430, 13 Sup. Ot. 333, 37 L. Ed. 223. The follow- 
ing extracts from the charge show that the trial judge repeatedly 
impressed upon the jury that it should not be govemed by his opin- 
ion, and that the ultimate décision upon the facts rested with it: 

"If the govemment has not, by its testlmony, removed the presumptlon, on 
which we started out, that he Is innocent, and proved by compétent évidence 
that he is guilty of thèse three things, embezzlement, abstraction, and misap- 
plication of funds, you should return a verdict of not guilty." Again: "Permit 
me to say hère now, gentlemen, that you are the sole judges of the facts. 
ïhe court gives you the law, you find facts; and it is the province of the Jury 
which the court has no right to invade. The court may express an opinion, 
and I say to you now. If anythlng durlng the charge of the court seems to 
Intimate an opinion on the part of the court, it is not to govern your actions. 
The court is dlscharging its duty, as it has told you you must discharge yours. 
It may hâve an opinion whleh is very pronounced; but I say to you now, as 
I am required to say under the fédéral praetice, that an expression of opinion 
on the part of the court is not to govern the jury. Before you can convict 
the défendant of thls offense, you must be satisfled from the évidence beyond 
a reasonable doubt that he converted the moneys, funds, or crédits of the First 
National Bank to his own use, or to the use of some ohe else other than the 
bank, with intent to injure or defraud the bank or some other person. If the 
government has not satisfled you, — that Is, if the government has not produced 
évidence which would remove from the mind of the men seeking the truth, the 
men who want to get at the actual facts, which satisfies you beyond a reason- 
able doubt, first, that he embezzled, then you will say that he is not guilty; 
second, that he abstracted, then you will say that he is not guilty; and, third, 
that he misapplied, then you will say that he is not guilty." Agaiu: "Unless 
the jury are satisfled beyond a reasonable doubt that the défendant did hâve 
such intent to injure and defraud the bank or some other person as alleged, 
even should they flnd that he did embezzle, abstract, and misapply the moneys, 
funds, and crédits of the bank, they will return a verdict of not guilty." 
Again: "Ton are to gather the intent from surroundlng cireumstances, and, 
unless you find that he did it with the intent explained to you by the court, 
then he Is not guilty, as I sald before." Again: "The jury is iustructed to 
put out of considération ail other évidence, aU other transactions and doings 
of the défendant, no matter how wrongful or unlawful the same may appear 
to them to be, unless such transactions and doings tend to show the wrongful 
intent of the défendant in doing the acts charged in the indictment." Again: 
"The gênerai good character of the défendant ought to hâve great weight with 
the jury, and in resolving any doubt which the jury may hâve as to the crim- 
inal knowledge or intention of the défendant the uneontradlcted proof of his 
former good character for honesty and Integrlty should hâve great weight, 
and be allowed to settle that doubt in the defendant's favor. You should con- 
sider the defendant's good character, and consider it with the testimony in 
thls case. Ail the surroundlng facts give him the benefit of the good char- 
acter which he has proven." "If the jury can reconcile the évidence of this 
case vrith any reasonable hypothesis consistent with the innocence of the 
accused, It is their duty to do so, and in that case the verdict should be 'Not 
guilty.' " "It is an established rule of law that the act with an evil Intent 
must be eombined to constitute in law a crime. Therefore, in order for the jury 
to find the défendant guilty, they must be satisfled by the proof beyond a rea- 
sonable doubt that what he did was aceompanied on his part with an evil 
intent." 

After stating the opinion of the court that the défendant was guilty 
and it was their duty to so say, he adds: 

"I say again, gentlemen, that you are the ju'dges of the facts; you are the 
sole judges of the facts. Sometlmes judges hâve assumed the province of the 
jury in taking from it the décision of the facts of a case, as I hâve been asked 
to do in this. I hâve never, slnce I hâve been on the bench, yet assumed that 
province. I do not do so now. A man has a right to be tried by his peera 
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Ton are the peers of the défendant. Ton hâve been seleeted for thls Important 
duty. You are the sole Judges of the facts." And In the last words of hls 
charge he says: "I say to you again,' gentlemen, that any opinion expressed 
by the court you are not bound by. That is the court's opinion, not the jury's 
opinion. You are the sole judges of the facts, the court is the expounder of the 
law. Take the case, and find the facts under the law as the court has ex- 
plalned." 

The défendant put in a motion in arrest of judgment and to quash 
the indictment. This motion proceeds upon the ground that the de- 
fendant was charged in the several counts at times with embezzling, 
at other times with abstraeting, and at other times with misapply- 
ing, monej's, funds, and crédits of the bank, without specifying how 
mnch was moneys, how much funds, and how much were crédits. 
The défendant was indicted for a misdemeanor. The indictment fol- 
lows the words of the statute. The rule is thus stated in U. S. v. 
Simmons, 96 U. S. 360, 24 L. Ed. 819: 

"Where the offense Is purely statutory, havlng no relation to the common 
law, it is, as a gênerai rule, sufflcient In the indictment to charge the défend- 
ant with aets coming fully within the statutory description lu the substantial 
words of the statute, without any further expansion of the matter. But to 
this gênerai rule there Is the qualification, fundamental in the law of criminal 
procédure, that the accused must be apprised by the Indictment, with reason- 
able certainty, of the nature of the accusation against him, to the end that 
he may prépare hls défense and plead the judgment as a bar to any subsé- 
quent prosecutlon for the same offense. An Indictment not so framed Is dé- 
tective, although It may foUow the language of the statute." 

The indictment in this case fully apprises the accused of the nature 
of the accusation against him. Is it necessary to state how much 
of the embezzlement was of moneys, how much of funds, and how 
much of crédits?, Inasmuch as the accused was président of the 
bank, in charge, or, at least, placed in supervision, of its assets, and 
as the charges against him are of transactions in small amounts, 
occurring on several days, such particularity is evidently impossible. 
Were this demand enforced, the government would be entrapped into 
making allégations which it would be impossible to prove. Evans 
V. U. S., 153 U. S. 584, 14 Sup. Ot. 934, 38 L. Ed. 830. The use of 
thèse words, ïiotwithstanding their generality, was sustained in U. S. 
V. Voorhees (G. C.) 9 Fed. 143. They were used in many cases before 
the suprême; coui't, and no objection was taken. Evans v. U. S.. 
supra; U. S. v. Northway, 120 U. S, 230, 7 Sup. Ct. 580, 30 L. Ed. 
664; Batchelor v, U. S., 156 U. S. 429, 15 Sup. Ct. 446, 39 L. Ed. 
478; Coflin v. U. S., 156 U. S. 433, 15 Sup. Ct. 394, 39 L. Ed. 481. The 
rule is well stated in Cochran v. U. S., 157 U. S. 290, 15 Sup. Ct. 
680, 39 L. Ed. 705: 

"Féw indictments under the national banking law are so sklllfully drawn 
as to be beyond the hypercriticism of astute counsel; few which might not 
be made more deflnite by additional allégations. But the true test is, not 
whether It might possibly hare been made more certain, but whether it con- 
tains every élément of the offense Intended to be charged, and sufBcIently 
apprises the défendant of what he must be prepared to meet, and, In case 
other proceedings 'are taken against him for a slmllar offense, whether the 
record shows with accuracy to what estent he may plead a former acquittai or 
conviction." 
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Some of the counts in the indictment — those as to the embezzle- 
ment — are liable to the charge of indeflniteness. The other counts 
are not. Ând, if the one count be good, a gênerai verdict must stand. 
Olaassen t. U. S., 142 U. S. 140, 12 Sup. Ot. 169, 35 L. Ed. 966. 

The last exception which requires notice is that the record does 
not show that the défendant was présent in his own proper person 
when the judgment was pronounced against him. Examining this 
record as certifled up, it is manifest that that part of it which re- 
lates to the point made is an abstract and summary of what took 
place during the whole trial. It is in thèse words: 

"Court opened from day to day, and engagea in the hearlng of the case on 
trial, to wit, United States v. Wm. B. Breese, untll Wednesday, March 15, 
1899, and, aifter argument of counsel for plalntiff and défendant, and the 
charge of the court, the case Is given to the jury for a verdict, and, af ter delito- 
eration, the jury corne into court, and for thelr verdict say they flnd the 
défendant guilty in manner and form as charged In the bill of indictment. At 
the request of defendant's counsel that the jury be poUed, each for hlmself 
says the défendant Is guilty as charged. Thereupon the défendant, by his 
counsel, moves for a new trial. Motion overruled. Thereupon U. S. attomey 
asks that the judgment of the court be pronounced against the défendant. 
Défendant committed to the custody of the marshal at the conclusion of the 
court's charge to the jury." 

It does not say so ic so many words that the défendant was prés- 
ent. Nor is there anything to justify the inference that he was ab- 
sent. We cannot criticise too strongly a record made up in this 
way Its value as a record is that it states ail matters which occur 
in the order of their occurrence. It is true that the case at bar, 
being a misdemeanor in the law, did not require his arraignment, 
nor his présence during the trial, although he must be présent when 
sentenced. Ex parte Waterman (D. C.) 33 Fed. 29, and cases cited. 
And it may be that, no point having been made, the clerk took no 
note of it. Giving to the objection ail the force it seeks, we hâve 
the case of a trial and conviction of the appellant, with an irregu- 
larity in pronouncing sentence. In the language of Beale v. Com., 
25 Pa. St. 11, 22, cited with approval in Re Bonner, 151 U. S. 260, 
14 Sup. Ot. 327, 38 L. Ed. 153: 

"The common law embodies in Itself suflaclent reason and oommon sensé to 
reject the monstrous doctrine that a prisoner whose guilt is established by a 
regular verdict is to eseape punishment altogether because the court commit- 
ted an error !n passing sentence. If this court sanetioned such a rule, It would 
fall to perform the chlef duty for which It was established." 

The appellant complains of the unlawfulness of the mode of pass- 
ing sentence upon him. He is only entitled to relief from this un- 
lawful feature, and this he will obtain if the court below be given 
an opportunity for correction in that particular. Let the case be re- 
manded to the district court, with instructions to pass sentence on 
the appellant, William E. Breese, taking care that he be présent, and 
that it is so stated in the record. 

QOFF, Circuit Judge, dissents. 
106 F.- 
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HANSEN V. SIEGBL-OOOPEE CO. et aL' 

(Circuit Court, S. D. New York. AprU, 1900.) 

L Unpair Compétition— Similarity of Packages— Evidence of Intbwt. 

Where the designer of a package for use by one manufacturer admlt- 
tedly had before hlm the package in prior use by another manufacturer, 
and the slmllarlty between the two packages is such as is well calculated 
to confuse or decelve retail purchasers, hls testlmony that his entlre effort 
was to "Indlvidualize hls own goods" Is not persuasive, and ■will not be 
accepted as sufiScient, on a motion for a prellminary Injunctlon, to réfute 
the charge of unfalr compétition, whlch appears, from a comparlson of 
ihe two packages, to be well founded.i 

2. Samb — Pkbliminary Injunction against Skllek. 

It Is no Sound objection to the grantlng of a prelimlnary injunctlon 
against unfalr compétition by the simulatlng of complalnant's packages 
that défendants are sellers only, and not the manuf acturers, where the 
manufacturer has been advised of the suit, and glven an opportunlty to 
be heard, of whlch he has availed himself. 

In Equity. On motion for preliminary injunctlon on the ground of 
alleged unfair compétition. 

P. P. Fish, J. J. Storrow, and Charles Neàve, for complainant. 
Walter K. Griffln and Edward A. Isaacs, for défendants. 

LACOMBE, Circuit Judge. It is possible, though highly improb- 
able, that two persons, neither of whom had even seen or been in- 
formed of the other's design, might hâve produced packages as similar 
as the two before the court. But there is no dispute that the designer 
of the Van Duzer package had complalnant's before him when he 
undertook to prépare his own. As is invariably the case when thèse 
suits come into court, there is an afBdavit of the designer of the later 
package to the effect that his entlre effort "was to indlTidualize our 
own goods." Quite possibly an interested party may so persuade him- 
self of the truth of this statement as to be willing to swear to it 
without being conscious of any strain. Neyertheless the afl9davit 
remains unpersuasive when the competing packages are produced. 
The field of design is almost limitless. What can be done in the way 
of differentiation was well illustrated before the court of appeals in 
this circuit in Saxlehner v. Eisner & Mendelson Co., 91 Fed. 536, 
when the original Hunyadi Janos bottles and labels were displayed 
in connection with the bottles and labels of similar water which the 
Apollinaris Company were offering in compétition. In that case 
some sufficient reason made the latter company extremely solicitous 
to "individualize." They made an honest effort so to do, and the re- 
suit was illuminative as to what can be accomplished by such an 
effort. In the case at bar there are différences, of course, — there 
always are; but as one regards the resemblances, which are in such 
détails as are well calculated to strike the eye and be retained in the 
memory, the conclusion is irrésistible that the later designer bor- 
rowed them from the earlier, and if he did so it certainly was not for 
purposes of differentiation. The afûdavit in this case is frank enough 

lUnfalr compétition In trade, see notes to 20 0. 0. A. 165, 30 O. O. A. 378. 



HANSEN V. SIEQEL-COOPEB CO. 691 

to say, "we thought ourselves justifled and found it conTenient to 
adopt such of complainant's ideas as to method of packing as, in our 
opinion, did not conflict with the identification of our goods as being 
of our own manufacture exclusively." There seems to hâve been a 
miscalculation as to the amount that could be safely adopted. The 
trade undoubtedly will not be deceived, but, when we çonsider the 
class of persons who purchase at retail (Fairbank Co. v. R. W. Bell 
Mfg. Co., 23 C. 0. A. 554, 77 Fed. 869), it seems safe to say that the 
dress in which the Van Dnzer préparation is contained is well calcu- 
lated to confuse such purchasers; and despite the afiSdavit the court 
cannot escape the conviction that such a resuit was intended. It is 
hardly supposable that the later designer v^ould adopt ideas from the 
earlier design with the object of producing unlikeness. On no other 
theory can I account for the peculiar resemblances, which are the re- 
suit, as is admitted, not of accident, but of design. 

It is no Sound objection to the granting of a preliminary injunction 
that défendants are sellers only, and not manufacturers. The manu- 
facturer bas been advised of the suit, has had opportunity to be heard, 
and has submitted its explanatory afiSdavits. Complainant may take 
a preliminary injunction in the usual form against the further use of 
the présent small packages, annexing samples to the order, and 
against the use of "any other packages which by the collocation of 
bottle, carton, wrappings, labels, colors, and type so simulate the small 
packages of the complainant as to be calculated to mislead purchas- 
ers." If the infringing manufacturer will get some disinterested per- 
son to make an honest effort to devise a package which shall be as at- 
tractive as complainant's, and yet so unlike as to be void of offense, 
he will flnd little difflculty in "individualizing" his own goods much 
more effectively than he has so far succeeded in doing. 



HANSEN V. SIBGBL-COOPER 00. et aL 

(Circuit Court, S. D. New York. April, 1900.) 

Trade -N AMES— Descriptivb Words — AprucATio'N^ to Différent Article. 

Complainant manufacturée!, sold, and. advertised a préparation of rennet 
under the name "Junket Tablets," used in making a food or delicacy 
called "Junket." The word "Junket," while recognized in the English 
language as the name of the food, had never been previously used as 
applied to rennet or any préparation thereof, and, through its use by com- 
plainant in the name of his préparation, had acqnlred a secondary mean- 
ing as identifying his goods. Ileld, that he was entltled to an Injunction 
against the use by défendant, a later manufacturer, of the name "Junket 
Capsules" for a simllar préparation put up In capsules, but that défend- 
ant had the right to designate his préparation as for use in making Junket. 
provided the word was given no greater prominence than the rest of 
the désignation. 

In Equity. Motion for preliminary injunction against the use of 
the word "Junket." The complainant sells "Junket Tablets" ; the de- 
fendants, "Junket Capsules." 

F. P. Fish, J. J. Storrow, and Charles Neave, for complainant. 
Walter K. GrifQth and Edward A. Isaacs, for défendants. 
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LACOMBE, Circuit Judge. The principle laid down in th.e Mat- 
zoon Cases (Dadirrian t. Yacubian, 98 Fed. 872, 39 C. C. A. 321), is 
not controlling, because the name used to identify complainant's prép- 
aration of rennet is not, and never was, a name applied in any coun- 
try to rennet, or to any préparation thereof. The dictionarie« cited by 
défendant (Century, Standard) show that the word "Junket" was recog- 
nized in the English language, meaning a sweetmeat or cream cheese, 
or a delicacy made of curds, flavored and served with cream; also a 
drink made of cream, rennet, spice, and spirits. In view of the fact 
that rennet is used in the préparation of "Junkets," the use of the 
phrase "Junket Tablets," as applied to rennet préparations, may be 
to a certain extent regarded as descriptive; but evidently the adver- 
tisements and démonstrations of complainant hâve given to the word 
"Junkets" a secondary meaning, associated with the goods of com- 
plainant. The case seems to be entirely within the rules laid down 
in récent authorities. Thread Co. v. Armitage, 21 0. C. A. 178, 74 
Fed. 936; Walter Baker & Co. v. Sanders, 26 C. C. A. 220, 80 Fed. 
889; Keddaway v. Banham [1896] App. Cas. 199 (Camel-Hair Belting 
Case); Brinsmead v. T. E. Brinsmead & Sons, 13 Times Law R. 3; 
American Waltham Watch Co. t. U. S. Watch Co., 173 Mass. 85, 53 
N. E. 141, 43 L. R. A. 826. There is no contention that the com- 
plainant's mode of putting up has been copied or simulated. Indeed, 
inspection of the packages shows that in that respect there has been 
perfectly fair trading. Injunction will issue, therefore, only against 
the marking, advertising, selling, and offering for sale of the goods as 
"Anker's Junket Capsules," or "Anker's Junket Tablets," or "Anker's 
Compressed Junkets," or under any similar désignation. The injunc- 
tion, however, will contain the folio wing clause: "This injunction 
shall not be construed to prevent the défendant from marking, ad- 
vertising, selling, and offering for sale under the désignation 'Anker's 
Capsules for Making Junket,' or under any similar désignation, pro- 
vided there be nothing in the location, type, coloring, etc., of the word 
'Junket' to give it any greater prominence than the rest of the dés- 
ignation." 



KIPLING v. FENNO et al 
(Circuit Court, S. D. New York. December 26, 1900.) 

iNanNCTTON— RiBHTS OF AUTHOR— UNCOPTKIGnTED MATTEB. 

Where an author has given to the world his produetlons by publication 
wlthout a copyright, he will not thereafter be granted an iuterlocutory 
Injunction to regulate the manner In which another may group such mat- 
ter on reprintlng the same, and to restrain any application of the title he 
seleeted otherwlse than as he used or uses It. 

Motion for a Preliminary Injunction. 

Augustus T. Gurletz, for the motion. 
Steven H. Olin, opposed. 

LACOMBE, Circuit Judge. There is no suggestion of any statu- 
tory trade-mark, and the proof falls short of establishing a common- 
law trade-mark in the elephant's head as an earmark of the plain- 



MATIONAL HOLLOW B. B. CO. V. IIÏTEKCHAKGEA.BLE H. B. CO. 693 

tiff, whether as author or as editor of his various writings. Nor 
upon the aiïïdavits and exhibits does there seem to be any reason- 
able appréhension that purchasers may be misled into buying de- 
fendant's publications supposing them to be the "Outward Bound" 
édition published by Scribner & Co. Questions of copyright arise on 
the pleadings, but upon the argument it was expressly stated by 
both sides that none of them were presented for considération or dé- 
cision on this motion. There remains, therefore, only the question 
of distribution. Many of complainant's writings are short taies or 
poems, requiring the grouping together of several to make up a single 
volume of appropriate size. He bas from time to time thus grouped 
his taies and poems, giving to the volumes which contain such groups 
titles of his own sélection, "Soldiers Three," "Barrack Boom Bal- 
lads," and Vi'hat not. Such groups, thus entitled, bave been published 
with his authority, and, as is conceded for the purpose of this argu- 
ment, without any copyright protection. Apparently he has himself 
from time to time made changes, as his own taste varied, in the 
components of the différent groups, though that circumstance is prob- 
ably immaterial. Baldly stated, the proposition advanced is that an 
author, whose mental productions, prose, verse, and title, hâve been 
given to the world by publication without copyright, so that any 
one is free to reprint and sell the whole or any part of them, may 
nevertheless regulate the manner in which such reprinted matter 
may be grouped and entitled, and may restrain any application of the 
title he selected otherwise than as he used or uses it. No authority 
is cited which supports any such proposition, and, in the absence 
of authority, the question of its adoption by the courts had better be 
reserved for final hearing. It would seem that the measure of relief 
which authors may obtain against unauthorized publication of their 
Works must be found in the copyright statutes, which, when availed 
of, are an abundant protection against such publication. 
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BRAKE-BBAM OO. 

CHICAGO RY. BQUIPMBNT CO. v. SAMB. 

(Circuit Court of Appeals, Eighth Circuit. February 28, 190L) 

No. 1,416. 

1. Patent a Contract — Rulks of Construction. 

A patent is a contract, and its construction Is govemed by the samo 
canons of interprétation that control the construction of other grants and 
agreements. 

3. Patent not Anticipated ob Limited by Similak Dbvice in Remote Art 

NOT ANALOaOUS. 

A machine or combination which Is not designed by its maker, nor 
actually used, nor apparently adapted, to perform the function of the 
patented machine or combination, but which is discovered in a remote 
art, and was used under radically différent conditions t» perform another 
function, neither anticipâtes nor limita the patent 
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8. Pboqf o'p Pbioe Use must bb betond Reasonable Doubt. 

■Dnsupported oral testlmony of a prior use Is always open to suspicion, 
and It cannot prevail over a patent, unless it is suffleient to establish 
sueh a use beyond a reasonable doubt. 

4. New Combination of Old Eléments Patentable. 

A new combination of old éléments, by whieh a new and usef ul resuit 
is produce'd, or an old resuit is obtained in a more facile, economical, and 
efflcient way, may be protected by patent as securely as a new macbine 
or composition of matter. 

6. ExTENsivE Use not Concldsivb of Noveltt. 

The extenslve use of a machine or combination which is clearly without 
novelty does not dispense wlth that statutory requirement, and it will 
not sustain a patent. 

6. ExTENsivE Use Persuasive Evidence of Noveltt. 

Where the question of novelty is fairly open for considération under 
the law, the fact that a patented device or combination has displaced 
others which had prevlously been used to perform its function, and has 
gone Into immédiate and gênerai use, is pregnant and persuasive évidence 
that it involves Invention. 

7. Second Claim of Patent No. 861,009 Valid. 

The second claim of letters patent No. 301,009, to Phillip Hien, dated 
April 12, 1887, Is valid, and secures a novel and useful invention. 

8. Fonction of Device not Patentable. 

The function or resuit of the opération of a machine or combination 
may not be the snb.iec-t of a patent under the acts of congress. The 
means by which the function is performed, and those alone, are patentable. 

9. Combination op Mechanical Eléments and Their Function not Patent- 

able. 

A combination of an earlier combination of mechanical éléments and 
a function of that earlier combination Is not the subject of patent. 

10. Patentée Entitled to All Uses op Invention, Wiiethbr Known or not. 

A patentée is entitled to all the uses to which his patented device or 
combination can be put, and all the functions it will perform, whether 
or not he was aware of or described them when he procured his patent. 

11. Claimb 1,5, AND 7 OF PATENT No. 480,194 Anticipatbd bt Patent No. 
861,009. 

The second claim of letters patent No. 361,009, to Phillip Hlen, April 
12, 1887, secured to the patentée the exclusive use of the combination 
there specifled, whether resilience or camber in the beam is utilized or 
not; and it anticipâtes the flrst, flfth, and seventh claims of letters pat- 
ent No. 480,194, to PhiUlp Hien, dated August 2, 1892. 

18. Primart AND Skcondary Patents— Application of Doctrine of Mechan- 
ical Equivalents. 

One who invents and secures a patent for a machine or combination 
which first performs a useful function is protected thereby against all ma- 
chines or eombinations which perform the same function by équivalent 
mechanical devices; but one who merely malies and secures a patent 
for a slight improvement on an old device or combination, which performs 
the same function before as after the improvement, is protected against 
those only who use the very device or improvement he describes and 
claims, or colorable évasions thereof. 

18. Mechanical Equivalent — Interprétation. 

The term "mechanical équivalent," when applied to the interprétation 
of a pioneer patent, has a broad and generous signification. When ap- 
plied to a slight and almost immaterial improvement, it has a very nac- 
row and limited meaning. When applied to that great majority of inven- 
tions which falls between thèse two extrêmes, its significance is propor- 
tioned to the character of the advance or invention under considération, 
and it Is so interpreted by the courts as to protect the inventer against 
piracy and the publie against unauthorized monopoly. 
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14. Patents for Combinatioiis— Doctrine op Mechanical Equivalents 

Equally Applicable as to Other Patents. 

The doctrine of meclianlcal équivalents Is govemed by the same rules 
and bas the same application In a case in which the Infringement of a 
patent for a combination Is in question as In cases where the Issues 
are over the Infringement of patents for machines or compositions of 
matter. 

15. iKFniNGKMENT— Change op Form will not Avotd. 

Mère changes of the form of a device, or of some of the mechanical ele- 
iDents of a (.•ombination secured by patent, will not avoid infringement, 
■where the principle of the patented Invention Is adopted, imless the form 
of the machine or of the éléments changed is the dlstinguishing eharac- 
teristic of the invention. 

16. Ikdepbndent Inventions Patentable Where Advance in Abt Graduai» 

Where the advance towards the desideratum is graduai, and several 
inventors independently form several combinatlons, which accomplish 
the gênerai resuit with varying degrees of operative success, each Is enti- 
tled to his own combination, so long as it differs from those of his com- 
petitors, and does not include theirs. 

17. Limitation op Claim by Rf.iection and Amendment. 

Acquiescence in the rejection of a clalm on références clted in the 
patent office, and the acceptance of a patent on an amended claim, estops 
the patentée from maintaining that ihe amended claim covers the devices 
shown in the références, and that it bas the breadth of the claim rejeeted; 
but this is the limit of the estoppel. 

18. Same. 

A patentée who has acquiesced In the rejection of his original claim, 
because it was said by the examiner to be anticipated by références he 
made, Is not thereby estopped from claiming and securing by an amended 
claim every new and usefid Improvement he has invented that is not dis- 
closed by those références. 

19. Description op Détails not Claimbd not a Limitation. 

The description In a specifleation or drawlng of the détails which are 
not claimed to be essential éléments of the patented device or combina- 
tion, and are not such, is the mère polnting out of the better method of 
using it, and does not limit It to those détails. 

20. Li.mitation by Keferekoe in Claim to Figures or Lettbrs in Drawing. 

A référence In a claim of a patent to a letter or figure used on the 
drawing and in the specifleation to describe a device or an élément of a 
combination does not limit the claim to the spécifie form of that device 
or élément there shown, unless that particular form was essential to, or 
embodied the principle of, the improvement claimed. 

21. Construction dp Terms op Patent. 

That interprétation which sustains and vitalizes the grant of a patent 
should be preferred to that which strikes down and paralyzes it. 

83. Inprinobmbnt not Avoided by Use op Différent Means of Pastening 
OR Operatinq Combination, 

One who appropriâtes a new and useful patented combination cannot 
esoape infringement by the use of common mechanical devices to unité or 
operate Its éléments which differ from those which are pointed out for 
the purpose, but which are not claimed in the patent. 

28. Device of Patent No. 609,396 Ikpringes Becond Claim dp Patent No. 
361,009. 

The combination of letters patent No. 609,396, Issued August 23, 1898, 
to Francis B. Aglar, infringes the second claim of letters patent No. 361,- 
009, Issued Aprll 12, 1887, to Philllp Hlen. 

24. Absence of One Elément op Combination Avoids Infringement. 

The absence from a device that Is alleged to Infrlnge a patented com- 
bination of a single élément of that combination is fatal to the clalm of 
infringement. 
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35. Claims 8, 4, 5, 6, and 8 of Patent 480,194, 1 and 3 or Patent 466,984, and 5 
op Patent 486,318 not Infringed bt Devicb op Patent 609.396. 

Claims 3, 4, 5, 6, and 8 of patent No. 480,194, of August 2, 1892, to Phlllip 
Hien, claims 1 and 2 of patent No. 466,984, of January 12, 1892, to Henry 
B. Robischung, and claim 5 of patent No. 486,218, of November 15, 1892, 
to Eobischung, are not infringed by the deviee of patent No. 609,396, of 
August 23, 1898, to Francis B. Agiar. 

86. Ci.AiM 6 OP Patent 343,093 Void. 

Claim 6 of letters patent No. 345,093, to George Westlnghouse, Jr., 
dated July 6, 1886, Is void, because the combination it claims was aban- 
doned and placed on sale by the patentée more than two years before Le 
appUçd for the patent. 

27. Claim 3 op Patent 430,755 Void pok Lack op Invention. 

Claim 2 of letters patent No. 430,755, to Henry B. Eobischung, dated 
June 24, 1890, Is void because the création of the combination it spécifies 
involved no Invention. 

(Syllabus by the Court.) 

Appeals from the Circuit Court of the United States for the Eastera 
District of Missouri. 

In the year 1897 the Chicago Eailway-Equlpment Company brought a suit 
m equlty in the court below against the Interchangeable Bralie-Beam Company 
for the Infringement of letters patent No. 486,218, issued to Henry B. Eob- 
ischung, for improvements in brake beams. At the same time the National 
HoUow Brake-Beam Company and the Chicago Eailway-Equipmeut Company 
exhibited their bill in equity in the court beiow against the Interchangeable 
Brake-Beam Company, and prayed for an accounting and an injunction on 
account ol' the infringement of letters patent No. 361,009, issued on April 12, 
1887, to PhilUp Hien, for improvements in brake beams for rallway cars; let- 
ters patent No. 480,194, issued on August 2, 1892, to Phillip Hien, for improve- 
ments in brake beams; letters patent No. 345,093, issued on July 6, 1886, to 
George Westinghouse, Jr., foran improvement In rallway brakes; letters pat- 
ent No. 430,755, issued on June 24, 1890, to Henry B. Eobischung, for improve- 
ments in clamps for safety chains and iinger guards of brake beams, and for 
analogous cases; and letters patent No. 466,984, Issued to Henry B. Eob- 
ischung, on January 12, 1892, for improvements in brake beams. Each one 
of the parties to thèse sults vras a corporation. The défendant interposed 
the usual défenses. The testimony in the two suits was taken, and they were 
heard together. When the hearing was reached the tltle of the complainant 
to the varions patents was establlshed, and ail controversy over many of their 
claims was elimlnated; but there remalned 14 upon which the parties de- 
manded the opinion and decree of the court Bach of thèse claims was care- 
fully coiisidered by the circuit court, and thereupon it dismissed both of the 
bills, for the reasons stated in Its opinions, which will be found in 99 Fed. 
758, 777. The defeated parties appealed from the decrees dismissing their 
bills, the two suits were Consolidated by order of the circuit court when it 
allowed the appeals, and ail the questions now at issue in both sults hâve been 
heard and determined In thls court in the consolIdated case. 

Paul Bakewell (F. W. Ritter, Jr., on the brief), for appellants. 
George S. Payson (John W. Noble and George H. Shields, on the 
brief), for appellee. 

Before CALDWELL, SAXBOKN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Four of the fourteen claims in issue upon thèse appeals involve the 
cardinal principle of the appellants' hoUow metallic brake beam. 
The remaining ten relate to slight improvements and minor détails of 
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construction. The four cardinal claims are tke second claim of patent 
No. 361,009, to Hien, dated April 12, 1887, and the first, second, and 
seventh claims of patent No. 480,194, to him, dated August 2, 1892. 
The subject of thèse claims is a hoUow metallic railway brake beam. 
The object which the patentée sought to attain was to provide a 
lighter, simpler, less expensive, and more efiicient brake beam than 
any then in use. The automatic air brake of Westinghouse, then fast 
approaching perfection, its increasing use in the railway service of the 
country, and the constantly growing size of cars and weight of train 
loads, made the brake beams of earlier patterns inadéquate and un- 
satisfactory, and demanded a corresponding advance in their char- 
acter. The Railway Master Mechanic of August, 1888, said : 

"Better brake beams and better brake rigging are absolutely essential to 
the success of power brakes." 

In the same year the proper committee of the Master Car-Builders' 
Association established as the standard requirement for a brake 
beam on freight cars a capacity to withstand a load of 7,500 pounds 
applied at the center without defiecting more than one-sixteenth of 
an inch, and for a brake beam on passenger cars a capacity to with- 
stand a load of 15,000 pounds applied at the center without a greater 
deflectiôn. The tremendous impact of thèse loads was to be suddenly 
and repeatedly applied, and a brake beam was to be fumished which 
would withstand this application through long periods of time without 
disruption, and without losing its power to resist deflectiôn. The 
problem was grave and diflicult, and to him who successfully solved 
it honor and reward were justly due. Many men interested in rail- 
way equipment worked and searched for the solution, and among 
them the patentée, Phillip Hien. He attempted to supply the ac- 
knowledged want, and to this end he devised, described, and claimed 
a trussed hollow metallic brake beam, which completely filled the re- 
quirements of the Master Car-Builders' Association, and which went 
into such immédiate and gênerai use upon the railroads of the land 
that in 1892 85 per cent, of thèse railroads, controlling 80 per cent, of 
the cars using iron brakes, had adopted those made under thèse patents 
to Hien, and in 1898 more than 1,000,000 brake beams constructed 
under thèse patents had been manufactured and sold. Thèse facts 
establish neither the novelty nor the patentability of his device, but 
they certainly challenge admiration, and demand that the presump- 
tion of validity which supports his patents shall not be stricken down 
without careful considération and cogent and convincing proof. The 
keen, shrewd, mercantile spirit of this âge is seldom deceived into the 
purchase and continued use of worthless improvements in mechanical 
devices, and, when ail is said, success is by no means the poorest 
criterion by which to judge of the acts and words of men. 

Hien could not be, and was not, a pioneer in the art he illustrated, 
in the sensé that he first conceived the principle of a brake beam, or 
the mode of opération of a trussed brake beam, or first devised the 
ineans of carrying those ideas into effective opération. It must be 
remembered, however, that an improvement of an old device or a 
new combination of old éléments not infrequently marks a greater 
advance in the art and discloses a more useful invention than the con- 
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ception of tle original machine or a knowledge of the old éléments of 
the combination, and that such an improvement is equally entitled 
with the conception of the original device to the protection of a pat- 
ent. The greater part of the advance in nearly ail mechanical arts 
consista in improvements of old devices and in new combinations of 
old éléments, and the useful inventions which attest this progress are 
not to be deprived of the benefit of the patent law because they do not 
mark the ûrst step in the movement. Not only the ûrst and last, but 
every intermediate, step of the advance which rises to the dignity of 
invention, is entitled to the protection of a patent. It was such a 
step that Hien claimed to hâve taken, — such an improvement that he 
claimed to hâve made. Trussed wooden brake beams and trussed iron 
brake beams were old. Ail the mechanical éléments with which he 
worked were well known, and his device is only a new combination 
of old éléments. But the appellants claim that this new combination 
met the demand of the hour, and by a new mode of opération accom- 
plished the desired resuit, more efflciently and satisfactorily than it 
had ever been reached before. 

Some of the essentials of an effective brake beam, which Hien 
sought to secure, and which he did embody in his structure, were (1) 
that it should be strong and durable enough to withstand the oft- 
repeated shocks of a load of from 7,500 to 15,000 pounds suddenly 
applied at its center without deflecting more than one-sixteenth of 
an inch; (2) that it should be light in weight and simple in construc- 
tion; and (3) that it should be capable of producing, maintaining, and 
adjusting a curvature and resilience in the beam, whereby the rigidity 
of the structure and the coning of the brake shoes to the tread of the 
wheels of the car could be readily regulated and adjusted. The élé- 
ments which Hien combined to secure thèse essentials and to attain 
his object were (1) a hollow or tubular metallic beam, corresponding 
to the tie rod of a truss, called the "compression member," which was 
eut away or provided with slots on one side to permit the passage of 
the ends of the truss rod, called the "tension member"; (2) a metallic 
bar, corresponding with the king post of a truss, called a "strut," 
provided with a slot for the réception of the brake lever, an eye at one 
end to reçoive the tension member, and a clamp at the other end to 
secure it to the compression member; (3) a metallic rod, corresponding 
to the truss rod of a truss, called the "tension member," provided with 
threads on each end to receive nuts; (4) plugs or caps to inclose the 
ends of the compression member, provided with holes for the passage 
through them of the ends of the tension member, with recessed nut 
seats with surfaces at right angles to the lines of the ends of the 
tension member, with circular shoulders a short distance from their 
inner ends which flt tightly upon the ends of the compression member 
and permit the caps to enter therein for a short distance only, and 
with lugs or projections which extend through the slots in the com- 
pression member and into notchea in the brake head; aad (5) nuts 
screwed tightly upon the ends of the tension member to hold beam, 
caps, and brake head securely together. 

This brake beam was constructed in this way: The strut was 
clamped to the compression member, the tension member was inserted 
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into the eye of the strut, and its threaded ends were passed through 
the slots in the ends of tke compression member; the brake heads, 
which were provided with circular clamps or openings fltting the 
ends of the compression member, and with notches or dépressions for 
the réception of the lugs on the caps, were slipped upon the ends of 
the compression and tension members; the threaded ends of the ten- 
sion members were passed through the caps, which were placed npon 
the ends of the compression member; and suitable nuts were screwed 
upon the ends of the tension member. The resuit was a strong, light, 
simple, adjustable brake beam. Each brake head was prevented from 
moving along the beam by the tension member on one side and the 
cap on the other; the cap, beam, and brake head were securely locked 
together, and prevented from rotating upon each other by the en- 
gagement of the lug on the cap with the slot in the compression mem- 
ber and the notch in the brake head ; a curve and a resilience could 
be imparted to the bralie beam, and the face of the brake shoe could 
be coned to the tread of the car wheels by tightening the nuts upon 
the tension member; and this curvature, resilience, and coning could 
be maintained, adjusted, and regulated by the mère turning of the 
nuts on the ends of the tension member. The patentée claimed his 
combination in thèse words: 

"(2) The combination, in a brake beam, of a hiollow beam, a strut, end plugs 
or caps, 8, and a truss rod, 3, which extends through the caps, 8, and is pro- 
vided with nuts, substantially as and for the purposes specifled." 

Some of the distinguishing characteristics of this combination are 
(1) its lightness, compactness, and simplicity, which resuit from the 
use of a hoUow metallic beam and the passing of the ends of the ten- 
sion member through the ends of the compression member, thereby 
combining the éléments of the structure in a very limited space; (2) 
its constant adjustability by the mère turning of the nuts on the ends 
of the tension member, whereby the curvature of the beam, the coning 
of the brake shoes, the spring of the beam, and the rigidity or tension 
of the structure may be easily and speedily produced; and (3) its 
superior efQciency in practice, which is established beyond cavil by 
its extensive use. 

After Hien had devised this combination, he discovered that the 
production and maintenance of a spring or resilience in the compres- 
sion member made his combination far more efiSicient and useful than 
it had been without it. This resilience he produced by means of a 
combination, formed on the same principle as that described in his 
first patent, but differing somewhat in the forms of its éléments and 
the détails of its construction. Thèse changes in forms and détails 
are not secured by, and are immaterial to the considération of, the 
three claims of his second patent which we are about to discuss, and 
for that reason they will be laid aside for the présent. So far as the 
first, second, and seventh claims of the second patent are concemed, 
the resilience in the compression member was produced by tightening 
the nuts of the brake beam of the first patent until the compression 
member was so curved or bowed that it had a constant and strong 
tendency to spring back to its original position; and this resilience 
was adjusted and perpetually maintained in use by the same means. 
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The capacitj of this brake beam to produce and adjust the curvature 
and resilience of the beam and to cône the shoes to the tread of the 
B^heels thereby, proved a detennining factor in the success of Hien's 
invention. The resilience gave a perpétuai tension and rigidity to 
his structure, which aided in preventing its défection under the sud- 
den shocks of the loads it was required to bear, and thus enabled it 
to meet the requirements of the railroad companies, while it locked 
the nuts upon the tension rods, since they could not turn under the 
strain which the spring of the beam imposed upon them, and ail the 
parts of the structure remained securely fastened together. It was 
the union of this resilience of the beam, produced and maintained 
by means of the combination of mechanical éléments claimed in his 
first patent with that old combination, which produced the successful 
brake beams that hâve now gone into such gênerai use upon the rail- 
roads of the country. Hien undertook to secure this combination by 
his second patent. In the spécification of that patent he described 
the means by which he produced the resilience. He carefully dis- 
tinguished the spring of the beam, which he perhaps unfortunately 
called "camber," from a set camber or curve in a beam, and declared 
that the camber which constituted one of the éléments of his combi- 
nation was the adjustable resilience or spring of the compression 
member, produced and maintained by the use of the nuts in a com- 
bination similar to that described in his flrst patent. He claimed his 
second combination in thèse words: 

"(1) A metalllc brake beam, consisting of a compression member, a tension 
member, and an interposée! strut; the compression meraber liaving a camber, 
and the beam structure containing means of adjustment whereby the camber 
of the compression member is produced and the resiliency of the beam made 
available. 

"(2) A metallie brake beam, consisting of a hollow compression member, a 
tension member, and an interposed strut; the compression member having a 
camber, and the beam structiu-e containing means of adjustment whereby the 
camber of the compression member Is produced and the resiliency of the beam 
made available." 

"(7) In a trussed brake beam, the combination of a tension member having 
threaded ends and nuts therefor, a strut, and a cambered compression member, 
which maintains the tension of the parts and prevents the rotation of the 
nuts, substantlally as speclfled." 



The brake beam described and claimed by Hien in his first patent, 
and that used by the appellee in thèse suits, are illustrated by the fol- 
lowing drawings: 

HIEN'S BRAKE-BEAM 



"20^7. 




MAXIONAL HOLLOW B. B. CO. V. INTERCHANGEABLE B. B. CO. 701 
APPELLEE'S BRAKE-BEAM. 




Fig.,3. 




The only différence in the two devices is in the end plugs or caps, 
and consists in the fact that Hien's cap, which is shown by the figure 
marlced "8" at the left of the drawing of his brake beam, bas a re- 
cessed nut seat, enters a short distance within the beam, and locks 
itself with the beam and brake head by means of a lug, while the 
appellee's cap does not enter the beam, has a raised nut seat, and locks 
itself with the brake head, which is fastened to tlie beam by a lug 
thereon, by means of shoulders on its peripliery which engage with 
the corresponding projections on the end of the br^ake head. The 
form of the cap used by the appellee is illustrated by ligures 3 and 4. 

The contention of the appellee is that the appellants are entitled 
to no relief in thèse suits, upon the four claims now under considér- 
ation, becanse (1) there was no novelty or patentability in the combi- 
nations they specify, and (2) if they were patentable, the claims were 
so restricted by the state of the art, by the proceedings in the patent 
ofiice, and by the express terms of the claims that the doctrine of 
mechanical équivalents is inapplicable to them, and the brake beam 
of the appellee does not inf ringe upon the franchises they grant. 

A patent is a contract by which the government secures to the pat- 
entée the exclusive right to vend and use his invention for a few 
years, in considération of the fact that he has perfected and described 
it and has granted its use to the public forever after. The gênerai 
rules for the interprétation of grants and contracta govem its con- 
struction, and the équitable principle that one who has derived great 
beneflt from the performance of a contract ought not to be allowed to 
escape its burdens without cogent reasons is not inapplicable in its 
exposition. Among the primary rules for the construction of a con- 
tract are thèse: The court should put itself in the place of the par- 
ties at the time it is made, and should read its terms in the light of 
the facts and circumstances which then surrounded them. When the 
intention of the parties is manifest, it should control, regardless of 
inapt expressions and technical rules. In cases of doubtful validit.T 
or of ambiguous terms, that construction should be adopted which 
sustains and vitalizes the agreement, rather than that which destroys 
or paralyzes it. Prior negotiations are merged in th6 contract, and, 
while they may be conaidered to interpret its purpose, they must not 
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be permitted to contradict or modify its express meaning. Let us 
read and interpret thèse patents in the light of thèse principles. 

A compliance with the first rule requires a knowledge of the state 
of the art of constructing brake beams when thèse grants to the pat- 
entée were made, and in reviewing its history the patentability of the 
combinations of Hien and the limitations iniposed upon his claims by 
the state of the art when the patents were issued will be alike con- 
sidered. Before entering upon the considération of the state of this 
art in 1887, a few références, which cannot be permitted to affect either 
the Talidity or the scope of the patents, will be noticed and laid aside. 

On April 26, 1876, letters patent No. 176,522 were issued to George 
W. Eddy, and on November 15, 1887, letters patent No. 373,328 were 
issued to Joël F. Baies, for improvements in whiiSetrees. The appli- 
cation for the latter patent was not flled until September, 1887, and 
the patent was not issued until November in that year, while Hien's 
first patent was issued on April 12, 1887. The patent to Eddy de- 
scribes a trussed whiffletree, in which the ends of the truss rod and 
the ends of the tie rod are welded or riveted together and provided 
with threads for screws, by means of which caps having eyes for the 
traces are screwed upon the ends of the whiffletree. In the latter 
part of the spécification of this patent a whiffletree that is said to be 
adapted for light draft is described, in which the ends of the truss 
rod, which are provided with threads for nuts, pass througli the ends 
of the tie rod and receive caps, which are adapted to inclose the ends 
of the tie rod and to be screwed upon the ends of the truss rod until 
they bear against the ends of the tie rod. This construction differs 
from that of Hien in that its caps are made to turn on the ends of the 
rods, instead of being securely locked against rotation as in the pat- 
ents of the appellants. Eegardless, however, of the similarity or dif- 
férence of thèse devices the art of constructing whiffletrees, like the 
art of building bridges, is so remote from that of manufacturing 
brake beams for railway cars that trusses for either of the former pur- 
poses cannot be permitted to anticipate or limit the scope of the pat- 
ents of the appellants. The circumstances under which trusses for 
bridges and for whiffletrees are to be used, the essential requirements 
of structures for those purposes, the functions they are to perform, — 
ail thèse are so radically différent from the circumstances, require- 
ments, and functions which condition the use of railway brake beams 
that the efiBciency and practicability of spécifie trusses for the former 
structures would not be likely to suggest to the skilled mechanic their 
use or their efflciency for railway brake beams. Trusses for the for- 
mer purposes were neither designed, apparently adapted, nor actually 
used to perform the function of stopping railway trains, and the art 
which they illustrated was not in any way analogous to that in which 
the patentée, Hien, invented and used his combinations. A machine 
or combinatibn which is not designed by its maker, nor actually used 
nor apparently adapted to perform the function of a patented machine 
or combination, but which is discovered in a remote art and was used 
under radically différent conditions to perform another function, nei- 
ther anticipâtes nor limits the scope of the patent. Ansonia Brass & 
Copper Co. v. Electrical Supply Co., 144 U. S. 11, 18, 12 Sup. Ct. 601, 
36 L. Ed. 327; TOpliff v. ToplifE, 145 U. S. 156, 161, 12 Sup. Ot. 825, 
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36 L. Ed. 658; Potts v. Creager, 155 U. S. 597, 608, 15 Sup. Ct. 194, 
39 L. Ed. 275; Westinghouse t. Air-Brake Co. (G. G.) 59 Fed. 581, 
590; Walk. Pat. (2d Ed.) p. 54, § 68. 

On May 19, 1898, one Hoffmaû, a witness for the appellee, testified 
that he built trucks in the Toledo shops ol the Wabash & Western 
Eailroad Company in 1874, and that he knew the kind of brake beams 
that were used on thèse trucks. He was asked to describe them, and 
he testified that they were trussed wooden brake beams, but failed to 
relate how the ends of the truss rod and the tie rod were attached to 
each other. He was taken to a car at Decatur, 111., and shown a 
trussed wooden brake beam thereunder, in which the ends of the iron 
tension rod passed through the ends of the wooden brake beam, and 
through iron plates thereon, and were secured in place by nuts 
screwed upon their threaded ends, and was then asked if the brake 
beams he found on the trucks in 1874 were like this beam. He an- 
swered that they were. On cross-examination he said that the Wa- 
bash Eailroad Company was not using in 1898 any brake beams of 
this kind, except on old cars such as had been retired. Wood, an- 
other witness for the appellee, made a drawing of this brake beam in 
1898, and then the brake beam and the drawing were offered in évi- 
dence. A third witness testified that he was a carpenter, and was 
working ^n railway trucks for the Wabash Eailroad Company at its 
shops in Toledo in 1874. The brake beam which had been found un- 
der the car at Decatur in 1898 was shown to him, and he testified 
that he recoghized it, and that he had bored a hole in it in 1874. No 
drawing or plan of this or of any similar beam, made in 1874 or at 
any time prior to 1898, was produced. The claim of the beam itself 
to antiquity rests on the testimony of one witness that he identified 
a hole in it in 1898 which he bored in 1874, and the use of such beams 
by the Wabash Eailroad Company at that time is sustained by the 
testimony of but one other witness to the effect that beams like this 
one were in use at that time. The solemn grants of great franchises 
cannot be stricken down by testimony so flimsy and unsatisfactory. 
The memory of men is too brief and fleeting, too easily swayed by 
chance and by interest, to permit the recollection of one or two wit- 
nesses, prompted by presently prepared pictures of the proof desired, 
to condition the validity of valuable patents that hâve stood unchal 
lenged for years. Unsupported oral testimony of a prior use is al- 
ways open to suspicion, and it cannot prevail over the légal presump- 
tion of validity which accompanies the patent, unless it is suflicient to 
establish such a use beyond a reasonable doubt. The testimony rel- 
ative to the use of this Wabash beam is not of that character, and it 
will not be further considered. Mast, Foos & Co. v. Dempster Mill- 
Mfg. Co., 82 Fed. 327, 332, 27 G. C. A. 191, 195, 49 U. S. App. 508, 
516; In re Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450, 
36 L. Ed. 154; Deering v. Harvester Works, 155 U. S. 286, 300, 15 
Sup. Ct. 118, 39 L. Ed. 153; Miller v, Handley (G. C.) 61 Fed. 100, 102. 

For the same reason the évidence of the use in 1884 and earlier of 
a double trussed wooden beam on the Burlington Eailroad must be 
disregarded. It consists of the testimony of three witnesses, a draw- 
ing bearing the date August 4, 1882, and several blue prints, which 
were evidently made after the patents to Hien were issued. No one 
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cornes to testify that the drawing of 1882 was made at that time, or 
that anj brake beams were constructed under it prior to the issue of 
the first patent to Hien. It is sought to deduce that fact from cer- 
tain testimony as to the custom of the ofiSce where it was found, and 
from this alone. This drawing pictures a wooden bralie beam with 
two tension rods, which do not pass through the end of the beam, but 
through ears on the sides of iron plates upon the ends of the beam. 
It does not clearly show whether thèse tension rods were secured by 
upset heads or by threads and nuts. Two witnesses testify that brake 
beams similar to that shown by this drawing were used by the Bur- 
lington Railroad in 1884. Another witness, after examining blue 
prints of such a beam made after the patents were issued, testifies 
tliat such beams were in gênerai use upon the railroads in the '70's, 
and that they were cambered by the use of nuts upon the ends of the 
rods. If thèse were f acts, and if they were of importance, there must 
hâve been working drawings from which some of thèse beams were 
constructed, and witnesses who could hâve identifled such drawings 
and could hâve testifled to the actual construction of the beams which 
were used, and to the timos, places, and circumstances of their use. 
In the absence of any évidence of this character, the proof of the prior 
use of this beam upon the Burlington Eailroad in 1884 is too uncer- 
tain, indefinite, and inconclusive to warrant a court in overthrowing 
the grants to Hien, and it will be hère dismissed with the remark 
that, even if the prior use of this beam had been established, it could 
not hâve anticipated the invention of Hien, because it lacked the pe- 
culiar combination of devices, the essential éléments and attributes, 
which distinguish Hien's structure from ail that went before it, as 
will be seen in the discussion of the established références which fol- 
lows. We proceed with that discussion. 

On April 21, 1874, letters patent No. 149,902 were issued to George 
Westinghouse, Jr., wherein a double-trussed wooden brake beam, 
which is illustrated by this drawing, was described : 

WOODEN TRUSSED BEAM OF WESTINGHOUSE 

PATENT 149,002. 
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This brake beam had a wooden compression member, two iron ten 
sien members, iron boxes, D, open at the rear for tlie réception of the 
ends of the compression member, bolts extending through the com- 
pression member near its ends from rear to front and through the 
fronts of the boxes, provided with threads and nuts by means of which 
the ends of the compression member could be drawn forward into 
the boxes, and recesses in the sides of the boxes and holes in their 
ends, thjough which the ends of the tension member were inserted 
and where thèse ends were rigidly aecured bj upset heads. This 
brake beam was constmcted by flrst inserting the ends of the tension 
rods through the recesses in the sides and the openings in the ends of 
the boxes and setting up their heads. The strut was then interposed, 
and the ends of the compression member were drawn forward by 
means of the nuts on the ends of the bolts, which had been inserted 
through the ends of the beams and the fronts of the boxes, until the 
iron boxes were closed. This brake beam was so constructed that 
the drawing of the ends of the compression member forward into 
thèse boxes had the effect to tighten the tension rods, and the patentée 
remarked in liis spécification that this tightening might be carried so 
far as to give the beam a slight crown or arch. There is much dis- 
pute among the witnesses over the question whether or not a wooden 
beam of the requisite size and strength for a brake beam can be suc- 
cessfully cambered by this device. Our conclusion is that it can be. 
But the size and strength of the requisite wooden beam, the inhérent 
nature of wood, its stiffness, the slight resilience of so large a beam, 
the cumbrous and inapt means which this device provides to produce, 
maintain, and adjust this spring, and the testimony of the witnesses in 
this case, leave no doubt that the brake beam of this patent never 
could be a successful competitor for practical use by the side of the 
simple, light, adjustable combination of Hien, and that no such 
structure could be a mechanical équivalent of bis hollow metallio 
brake beam or an anticipation of his patents; nor do they leave any 
doubt that the combination shown by this patent has become prac- 
tically obsolète. It lacks the capability which Hien's device con- 
tains of producing and maintaining resilience in the beam and of 
adjusting the shoe to the cône of the tread of the wheel. It lacks 
the adjustability, compactness, and simplicity of construction which 
his brake beam exhibits, and whatever it has done in the past or may 
accomplish in the future has not been and cannot be brought about 
by this wooden brake beam by the mechanical means deacribed and 
claimed in Hien's combination, because it contains neither the single 
tension member with threaded ends passing through the ends of the 
compression member, nor nuts thereon securing it in place by means 
of whieh the tension of the structure, the resilience of the beam, and 
the coning of the shoes may be produced, adjusted, and maintained; 
and thèse are essential éléments of the combination of the appellants. 

Letters patent No. 145,605, issued to Daniel Wellington on Decem- 
ber 16, 1873, and letters patent No. 142,600, issued to George West- 
inghouse, Jr., on September 9, 1873; describe brake beams in which 
the truss rods are braces, and are not tension members. In the 
former, the ends of the truss rods are fitted against shoulders or de- 
106 F.— 45 
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pressions în the structures. In the latter, the truss member is com- 
|)osed of two rods or braces, one on each side of the strut. One end 
of each of thèse braces bears against the brake holder, while the other 
bears upon the end of the opposite brace, or against a block inter- 
posed between them, on the principle of the arch. Obviously thèse 
devices neither operate on the tension principle of Hien nor contain 
the essential éléments of his combination. 

The same may be said of the patent to Hedrick, No. 322,099, dated 
July 14, 1885, for an improvement in brake-block holders, which does 
not show or describe any brake beam, and which is only mentioned 
hère for the purpose of disclosing its utter irrelevancy, in view of the 
fact that it was referred to by the examiner in the proceedings ante- 
rior to the issue of the patents to Hien; of letters patent No. 270,862, 
issued to Marden, January 23, 1883; and of letters patent No. 144,240, 
to Warwick and Duggan, issued on November 4, 1873, which describe 
simple curved or arched iron brake beams, without tension rods, caps, 
or nuts. 

English letters patent No. 5,421, issued to Stephen AUey on Decem- 
ber 12, 1881; letters i)atent No. 243,416, issued to George Westing- 
house, Jr., on June 28, 1881; letters patent No. 345,093, issued to 
George Westinghouse, Jr., on July 6, 1886; and the Car-Builders' 
Dictionary of 1879, — describe brake beams of the same character and 
mode of opération so far as the issue now under considération is 
concerned. Each of thèse références shows an iron brake beam in 
the form of a truss, in which the ends of the tension member do not 
pass tbrough, but are welded to or made a part of, the compression 
member, so that they are incapable of movement within or upon it, 
and so that they cannot be used to create or maintain resilience in the 
beam, to change the rigidity of the structure, or to cône the shoes to 
the tread of the wheels. The patent to Alley discloses a beam which 
has a slight curvature or arch; but this bend is not capable of produc- 
tion or change by use of the truss rod. It is an arch set in the beam 
when it is made, and incapable of appréciable change or adjustment 
without a disruption of the entire structure. No one of thèse devices 
has the caps, the tension member with threaded ends passing through 
the ends of the compression member, or the nuts on the ends of the 
tension member, which constitute such essential éléments of the com- 
bination of Hien. No one of them has the capability of producing, 
adjusting, and maintaining the rigidity of the structure, the spring of 
the beam, or the coning of the shoe by the simple expédient of turn- 
ing the nuts on the ends of the tension rod; and no one of them is 
the mechanical équivalent of Hien's invention. 

Many other patents and références were introduced in évidence in 
the progress of this cause, but none which illustrate more fully or 
more clearly than those already noticed the state of the art when the 
combinations described in the four claims now under considération 
were secured; and the question of their patentability arises upon the 
facts which hâve now been stated. 

The second claim of the first patent to Hien is for a combination 
of old mechanical éléments in a new way. It is not for new éléments, 
but for a new method of combining old éléments; and a new combi- 



NATIONAL HOLLOW B. B. CO. V. INTERCHANGEABLE B. B. CO. 707 

nation of old éléments, whereby a new and useful resuit is produced, 
or an old resuit is attained in a more facile, economical, and efficient 
way, may be protected by patent as securely as a new machine or 
composition of matter. Seymour v. Osborne, 11 Wall. 516, 542, 548, 
20 L. Ed. 33; Gould v. Eees, 15 Wall. 187, 189, 21 L. Ed. 39; Thom- 
son T. Bank, 53 Fed. 250, 252, 3 C. C. A. 518, 520, 10 U. S. App. 500, 
509. The prior art discloses no combination of the éléments of Hien's 
brake beam in the way which he describes. In other words, the 
method of combination of the old devices which he presented was new. 
Nowhere in the history of the art can the tension member, with 
threaded ends passing through the ends of the hoUow metaîlic com- 
pression member, and through caps thereon, secured in place by nuts 
on its ends, by the mère turning of which the rigidity of the struc- 
ture, the resilience of the compression member, and the coning of the 
brake shoes to the tread of the wheels may be produced, adjusted, and 
maintained, be found. Yet this is the principle of his invention, the 
mode of its opération, the peculiar combination of devices which dis- 
tinguishes it from other brake beams. Burr v. Duryee, 1 Wall. 531, 
570, 17 L. Ed. 650. 

Was the conception of this combination the skill of the mechanic or 
the intuition of the inventer? For 12 years méchantes and inventors 
had been looking and laboring to improve railway brake beams. 
They had produced the cumbrous and unadjustable double-trussed 
wooden beam of the patent of 1874 to Westinghouse, his rigid and 
unadjustable iron trussed beam, and many modified forms of thèse 
structures; but the skill of no mechanic had brought forth the simple, 
light, and efficient combination of Hien. He flrst conceived and de- 
scribed it. The government granted to him the right to its exclusive 
use. The patent itself is prima facie évidence of the novelty of his 
combination, and if that issue was doubtful this presumption would 
entitle it to a construction which would sustain, in préférence to one 
which would destroy, the grant it évidences. In 5 years after Hien 
disclosed his invention and obtained his patent, his brake beam was 
in use on 85 per cent, of the railroads controlling 80 per cent, of the 
cars using iron brake beams in this country, and in 11 years from 
the date of his patent more than 1,000,000 of his brake beams had 
been made and sold. It is true that the extensive use of a machine 
or combination which is clearly without novelty does net dispense 
with that statutory requirement, and that it will not alone sustain a 
patent. McClain v. Ortmayer, 141 U, S. 419, 428, 12 Sup. Ct. 76, 35 
L. Ed. 800; Duer t. Lock Co., 149 U. S. 216, 223, 13 Sup. Ct. 850, 37 
L. Ed. 707; Olin v. Timken, 155 U. S. 141, 155, 15 Sup. Ct. 49, 39 
L. Ed. 100; Klein t. City of Seattle, 77 Fed. 200, 204, 23 C. C. A. 
114, 118, 44 U. S. App. 741, 748. But where the question of novelty 
is fairly open for considération under the law, the fact that a pat- 
ented device or combination has displaced others which had previously 
been used to perform its function, and has gone into immédiate and 
gênerai use, is pregnant and persuasive évidence that it involves in- 
vention. Smith V. Vulcanite Co., 93 U. S. 486, 495, 23 L. Ed. 952; 
Loom Co. V. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177; Manufac- 
turing Co. v. Adams, 151 U. S. 139, 143, 14 Sup. Ct. 295, 38 L. Ed. 
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103; Magowan t. Packing Co., 141 U. S. 332, 342, 12 Sup. Ct. 71, 35 
L. Ed. 781; Graphophone Co. v. Leeds (C. G.) 87 Fed. 873; Topliff v. 
Topliff, 145 U. S. 156, 164, 12 Sup. Ct. 825, 36 L. Ed. 658. The pe- 
culiar combination of devices which distinguishes the brake beam of 
Hien from ail those which went before it; its superior lightness, com- 
pactness, simplicity, and adjustability ; the presumption of validity 
accompanying his patent; the fact that his combination had not sug- 
gested itself to any meehanic skilled in the art during 12 years of 
diligent search and effort for improvement; the facility and rapidity 
with which it took the place of old devices and went into immédiate 
and extensive use as soon as it was diselosed, — ail thèse facts con- 
verge upon the mind with compelling force to prove that the strik- 
ing and effective improvement he made was the production, not of the 
skill of the meehanic, but of the intuitive genius of the inventer. 
Thomson V. Bank, 53 Fed. 350, 3 C. C. A. 518, 10 U. S. App. 500; 
Griswold v. Harker, 62 Fed. 389, 393, 10 C. C. A. 435, 439, 27 U. S. 
App. 122, 152; Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L. Ed. 
1177; Consolidated Safety-Valve Co. v. Crosby Steam-Gauge & Valve 
Ce, 113 U. S. 157, 179, 5 Sup. Ct. 513, 28 L. Ed. 939; Magowan v. 
Packing Co., 141 U. S. 332, 341, 343, 12 Sup. Ct. 71, 35 L. Ed. 781; 
In re Bârbed-Wire Patent, 143 U. S. 275, 281, 283, 12 Sup. Ct. 443, 
450, 36 L. Ed. 154. The combination of mechanical devices found in 
the second claim of the flrst patent to Hien was novel and useful, and 
the patent which secured it is valid. 

Turning to the flrst, second, and seventh claims of the second pat- 
ent to Hien, we are met by the contention of counsel for the appellee 
that they are anticipated by the combination of his flrst patent, be- 
cause the camber or resilience in the beam, which is the only new 
factor in thèse claims, may be produced, maintained, and adjusted by 
simply turning the nuts of the former device. In opposition to this 
view counsel for the appellants argue that this camber in the beam or 
the cambered beam of the second patent is a new élément, not de- 
scribed or claimed, and not found, in the combination of the flrst pat- 
ent, and that its addition to that combination constitutes a new and 
patentable invention. The argument is ingénions and persuasive, but 
it is certainly fallacious. The camber or resilience in the beam is one 
Of the products or functions of the brake beam of the flrst patent; 
hot, indeed, the ultimate function which that beam was created to 
perform, the function of stopping cars, but nevertheless a function of 
that device, because it may be produced by the use of that combina- 
tion by simply turning the nuts upon the ends of its tension rod. 
Now, the function or resuit of the opération of a machine or com- 
bination is not patentable under our laws, and therefore the camber 
in the beam could not be monopolized by means of a patent. The 
means, the mechanical device, by which that camber was produced 
and that alone, was capable of protection by such a franchise. Ful- 
1er V. Yentzer, 94 U. S. 288, 24 L. Ed. 103 ; Pencil Co. v. Howard, 20 
Wall. 498, 507, 22 L. Ed. 410; Miller v. Manufacturing Co., 151 U. 
S. 186, 201, 14 Sup. Ct. 310, 38 L. Ed. 131; Knapp v. Morss, 150 V. 
S. 221, 228, 14 Sup. Ct. 81, 37 L. Ed. 1059; Carver v. Hyde, 16 Pet. 
513, 519, 10 L. Ed. 1051; Le Roy v. Tatham, 14 How. 156, 14 L. Ed. 
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367; Corning v. Burden, 15 How. 252, 14 L. Ed. 683; Burr v. Duryee, 
1 Wall. 531, 17 L. Ed. 650. Again, since a function is not patentable, 
a combination of functions is not; nor is a combination of mechanical 
devices or éléments and one of the functions of that combination. It 
is a combination of mechanical éléments, and of such éléments alone, 
that may be protected by the grant of a patent, and for this reason 
the combination of the mechanical éléments described in the flrst pat- 
ent and the camber produced by that combination was not patentable 
under the acts of congress. Moreover, as is well argued by counsel 
for the appellee, the scope of the first patent covers and secures to 
the patentée every use to which its combination can be put, both when 
the camber in the beam is employed and when it is not employed; 
and hence it completely anticipâtes every subséquent claim for a 
mère combination of the earlier device and a cambered beam or cam- 
ber in the beam. It is true that Hien did not describe or claim, and 
it is possible that he was not aware of , the utility of resilience in the 
beam when he procured his flrst patent; but the law did not exact 
of him a statement or claim of the functions or uses of his combina- 
tion, and those uses and functions were not the subject of patent. 
He did describe and claim the means by which this resilience in the 
beam could be produced, maintained, and utilized, and this was ail 
that was required of him by the statutes and the décisions. When 
this had been doue, and a grant of the exclusive use of the combina- 
tion he had thus claimed had been made to him, he had secured there- 
by a monopoly of ail the uses to which that combination could be 
applied, whether he was aware of them or not. An inventor is not 
called upon to state in his spécification or claims for a patent ail the 
functions of his device, or ail the uses to which his invention may be 
put. When he has plainly described and claimed his machine or com- 
bination, and has secured a patent for it, he has the right to every use 
to which his device can be applied, and to every way in which it can 
be utilized to perform its function, whether or not he was aware of ail 
thèse uses or methods of use when he claimed and secured his mo- 
nopoly. Roberts v. Ever, 91 U. S. 150, 157, 23 L. Ed. 2G7; Miller v. 
Manufacturing Co., 151 U. g. 186, 201, 14 Sup. Ct. 310, 38 L. Ed. 121; 
G-oshen Sweeper Co. v. Bissell Carpet-Sweeper Co., 72 Fed. 67, 19 
C. C. A. 13, 37 U. S. App. 555; Frederick E. Stearns & Co. v. Rus- 
sell, 85 Fed. 218, 226, 29 C. C. A. 121, 129; Manufacturing Co. v. 
Neal (C. C.) 90 Fed. 725; Tire Co. v. Lozier, 90 Fed. 732, 744, 33 
C. C. A. 255, 268. 

A shorter, and perhaps more conclusive, answer to the argument 
of the appellants hère is this question : Could one who took the com- 
bination of'the first patent and simply tightened the nuts upon it 
suflSciently to produce resilience in the beam escape a charge of in- 
fringement thereof? It is susceptible of but one answer. Yet this 
tightening of the nuts of the brake beam of the first patent is ail that 
is required to constitute the combination specified in the three claims 
of the second patent under discussion. The resuit is that the second 
daim of the first patent to Hien, No. 361,009, secures to him the ex- 
clusive use of the combination there specified, when resilience or cam- 
ber in the beam is utilized, as well as when it is not. The first, sec- 
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ond, and seventh claims of his patent No. 480,194 are anticipated by 
the second claim of his former patent, and no valid claim could be 
lawfully grauted to Hien for a combination of the device of tbe earlier 
patent and a cambered beam, or camber in the beam, after the issue 
to him of letters patent No. 361,009. 

The next question for discussion is that of infringement. Counsel 
for the appellee insist that the second daim of the flrst patent to Hien 
is so restricted by the prior art, hj the proceedings in the patent 
office, and by the express terms of the claim that it is not infringed 
by their client's brake beam. The brake beam of the appellee is not 
the old, cumbrous, double-trussed wooden beam of the patent to West- 
inghouse, in 1874, with its iron boxes, headed ends of the tension 
member, and nuts to draw the ends of the wooden beams into their 
places. It is not the rigid iron beam of Alley, with the ends of the 
tension member welded to, or made a part of , the compression mem- 
ber. But it is the light, simple, adjustable structure of the appel- 
ants, with the same hollow metallic compression member, the same 
tension member with threaded ends, and the same nuts to secure and 
adjust the parts. Not only this; but thèse parts are combined in the 
exact way pointed out by Hien. The ends of the tension member are 
passed through slots in the ends of the compression member, and 
through caps on its ends, and are secured by nuts on the ends of the 
tension member, which bear on seats on the caps, whose planes ave at 
right angles to the lines of the ends of the tension rod. There is no 
différence in the mode of opération, or in the resuit of the opération, 
of the two devices. They operate on the same principle and in the 
same way, and produce the same results. The only différence between 
them is in the form of the caps and in the devices used to prevent 
thèse caps from rotating on the brake beams and brake heads. Can 
the appellee take the principle of the appellants' combination, the only 
valuable thing Hien invented, every condition that distinguishes their 
brake beam from the inferior devices it supplanted, and then escape 
liability by this slight change of the form of one of its éléments? 
Let us see. Eeason has approved, and the décisions of the courts 
hâve flrmly established, thèse rules: 

One who invents and secures a patent for a machine or combina- 
tion which flrst performs a useful function is thereby protected 
against ail machines and combinations which perform the same func- 
tion by équivalent mechanical devices; but one who merely makes 
and secures a patent for a slight improvement on an old device or 
combination, which performs the same function before as after the 
improvement, is protected against those only who use the very device 
or improvement he describes or mère colorable évasions thereof. In 
other words, the term "mechanical équivalent," when applied to the 
interprétation of a pioneer patent, has a broad and generous signifi- 
cation, while its meaning is very narrow and limited when it condi- 
tions the construction of a patent for a slight and almost immaterial 
improvement. Adams Electric E. Co. v. Lindell E. Cîo., 77 Fed. 432, 440, 
23 C. C. A. 223, 231, 40 U. S. App. 482, 498; Stirrat v. Manufactur- 
ing Co., 61 Fed. 980, 981, 10 C. C. A. 216, 217, 27 U. S. App. 13, 42; 
McCormick v. Talcott, 20 How. 402, 405, 15 L. Ed. 930; Eailway Co. 
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V. Savles, 97 U. S. 554, 556, 24 L, Ed. 1053; Brill v. Car Co., 90 Fed. 
666, 33 C. C. A. 213, 62 U. S. App, 276. But the great majority of 
patents falls between thèse two extrêmes. They are neither for 
pioneer inventions nor for improvements so slight as to be almost 
immaterial. While they do not évidence the first or the last step in 
the progress of the art to which they relate, they often mark signal 
advances and protect useful improvements. The .doctrine of me- 
chanical équivalents conditions the construction of ail thèse patents, 
and in determining questions concerning them the breadth of the sig- 
nification of the term is proportioned in each case to the character of 
the advance or invention evidenced by the patent under considération, 
and is so interpreted by the courts as to protect the inventor against 
piracy and the public against unauthorized monopoly. Schroeder v. 
Brammer (C. C.) 98 Fed. 880; McSherry Mfg. Co. v. Dowagiac Mfg. 
Co., 41 C. C. A. 627, 101 Fed. 716, 721; Bundy Mfg. Co. v. Détroit 
Time-Eegister Co., 94 Fed. 524, 36 C. C. A. 375; Miller v. Manufac- 
turing Co., 151 U. S. 186, 207, 14 Sup. Ct. 310, 38 L. Ed. 121; Pen- 
field V. Chambers Bros. Co., 92 Fed. 639, 647, 34 C. C. A. 579, 587; 
MeCormick Harvesting Mach. Co. v. Aultman, Miller & Co., 69 Fed. 
371, 16 C. C. A. 259, 37 U. S. App. 299; Muller v. Tool Co., 77 Fed. 
621, 630, 23 C. C. A. 357, 366, 47 U. S. App. 189, 204. The doctrine 
of mechanical équivalents is governed by the same rules and has the 
same application when the infringement of a patent for a combination 
is in question as when the issue is over the infringement of a patent 
for any other invention. Schroeder v. Brammer (C. C.) 98 Fed. 880 ; 
Imhaeuser v. Buerk, 101 U. S. 647, 653, 25 L. Ed. 945; Griswold v. 
Harker, 62 Fed. 389, 391, 10 C. C. A. 435, 437, 27 U. S. App. 122, 
150; Thomson v. Bank, 53 Fed. 250, 253, 3 C. C. A. 518, 521, 10 U. 
S. App. 500, 509; Seymour v. Osborne, 11 Wall. 516, 542, 548, 20 L. 
Ed. 33; Gould v. Kees, 15 Wall. 187, 189, 21 L. Ed. 39; Fay v. Cordes- 
man, 109 U. S. 408, 420, 3 Sup. Ct. 236, 27 L. Ed. 979; Water-Meter 
Co. V. Desper, 101 U. S. 332, 25 L. Ed. 1024; Gage v. Herring, 107 
U. S. 640, 2 Sup. Ct. 819, 27 L. Ed. 601; Machine Co. v. Murphy, 97 
U. S. 120, 24 L. Ed. 933; National Cash-Eegister Co. v. American 
Cash-Eegister Co., 53 Fed. 367, 373, 3 C. C. A. 559, 565, 3 U. S. App. 
340, 357; Belding Mfg. Co. v. Challenge Corn-Planter Co., 152 U. S. 
100, 14 Sup. Ct. 492, 38 L. Ed. 370. Mère changes of the form of a 
device or of some of the mechanical éléments of a combination se- 
cured by patent will not avoid infringement, where the principle or 
mode of opération is adopted, unless the form of the machine or of 
the éléments changed is the distinguishing characteristic of the in- 
vention. Watch Co. V. Robbins, 64 Fed. 384, 396, 12 C. C. A. 174, 
187, 22 U. S. App. 601, 634; New Departure Bell Co. v. Bevin Bros. 
Mfg. Co. (C. C.) 64 Fed. 859. 

Let us apply thèse established principles of the law of patents to 
the détermination of the issue before us. Hien's invention was not 
a pioneer. This is not a case where one inventor preceded ail the rest, 
struck out something which included and underlay ail that they pro- 
duced, and first supplied a perfect brake beam by means of which 
great power might be successfully applied to the wheels of railway 
cars. It is a case in which progress in the art was made step by 



712 106 FEDERAL REPORTER. 

step; a case in which many men contributed, not only the skill of 
medianics, but the genius of inventors, to the slow, but great, im- 
provement that was wrought; a case in which the steps were not 
passed in a single leap by one great genius, but one in which each 
inventer led up a single step. The old, simple, straight wooden 
beam; the curved iron beam of Marden of 1883; the braced beams 
of Wellington and of Westinghouse (142,600) in 1873; the double- 
trussed wooden beam of Westinghouse (149,902) in 1874, with its head- 
ed tension member and cumbrous iron boxes, bolts, and nuts; the 
welded iron-trussed beams of Alley in 1881 and of Westinghouse 
(345,093), in 1886; and the simple adjustable hollow metallic brake 
beam of Hien in 1887, — might ail be used to stop engines and cars, 
and each in its turn may hâve contributed in some degree to tlie prog- 
ress of the art. Where the advance towards the desideratum is 
graduai, and several inventors form différent combinations which ac- 
complish the desired resuit with varying degrees of operative suc- 
cess, each is entitled to his own combination so long as it differs from 
those 6f his competitors and does not include theirs. Railway Co. v. 
Sayles, 97 U. S. 554, 556,24 L. Ed. 1053; McCormick v. Talcott, 20 
How. 402, 405, 15 L. Ed. 930; Stirrat v. Manufacturing Co., 61 Fed. 
980, 981, 10 G. C. A. 216, 217, 27 U. S. App. 13, 42; Griswold v. Har- 
ker, 62 Fed. 389, 391, 10 C. C. A. 435, 438, 27 U. S. App. 122, 150; 
Adams Electric Ey. Co. v. Lindell Ey. Co., 77 Fed. 432, 440, 23 C. 
C. A, 223, 231, 40 U. S. App. 482, 498. Alley in 1881, Marden in 
1883, Westinghouse in 1873, 1874, and 1886, and Hien in 1887, de- 
vised combinations which would undoubtedly stop the wheels of cars 
with varying degrees of success. Each differed in some respects 
from ail the others, and each was entitled to his own combination and 
to its just mechanical équivalents. The brake beam of Hien proved 
to be the most efficient and successful. It weut into more extensive 
use than any which preceded or competed with it. Its principle, its 
mode of opération, the conditions which distinguish it from ail others, 
are the combination of a tension member with threaded nuts which 
extend through the ends of the hollow metallic compression member, 
through caps on the ends of the latter, and through nuts, with the 
compression member, the caps and the nuts, so that the turning of the 
latter may produce, maintain, and adjust the rigidity of the structure, 
the resilience of the beam, and the coning of the faces of the brake 
shoes to the tread of the wheels. This structure is not the mechanical 
équivalent of any brake beam which preceded it, because none of them 
contains thèse conditions; no one of them has the combination of 
thèse éléments in this way; no one of them has the ends of its ten- 
sion member passing through the ends of its compression member, and 
through caps and nuts, so that the mère turning of the latter may 
lock the parts together and may produce, maintain, and adjust their 
relation and action. And hère is the measure of the restriction of 
the meaning of the term "mechanical équivalent" by the prior art, 
and the key to the true interprétation of that term in its application 
to the invention secured by the flrst patent to Hien. Every structure 
and combination which adopts the principle, the conditions which dis- 
tinguish this combination from those which preceded it, every brake 
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beam which combines the tension member and its threaded ends with 
the hollow metallic compression member, the caps, and the nuts, so 
that the ends of the tension member pass through the ends of the hol- 
low metallic compression member, through the caps and the nuts, and 
so that the mère turning of the latter may look the parts and may 
produce, main tain, and adjust the rigidity of the structure, the resil- 
ience of the beam, and the coning of the shoes to the tread of the 
wheels, is the mechanical équivalent of the combination of this pat- 
ent, and an inf ringement of the franchise it grants. The appellee has 
adopted this principle, which no device in the i5rior art disclosed, and 
its brake beam is therefore a mechanical équivalent of that of the 
appellants, while those preceding it are not. The prior art, therefore, 
did not so restrict the second claim of the patent No. 361,009, nor so 
limit the meaning of the term "mechanical équivalent" in its applica- 
tion to the invention it specified, as to exempt one who, like the ap- 
pellee, has appropriated the distinguishing characteristics of the com- 
bination, from liability to answer for his infringement. 

But it is contended that the appellee has escaped on aceount of 
limitations imposed upon the patentée by the proceedings in the pat- 
ent ofBce anterior to the issue of the patent. When Hien originally 
filed his application he made the claim now under considération in 
the foUowing words: 

"(3) The combination wlth a hollow metallic braire beam of a triiss rod and 
end caps, substantially as and for the purposes specified." 

The patent to Westinghouse, No. 142,600, which discloses in the 
place of the tension rod the two braces bearing on the brake shoe at 
one end, and upon each other or upon an interposed block at the 
other, and two tie rods extending through the brake head and secured 
in their places by upset heads, instead of the hollow metallic com- 
pression member, and the patents to Hedrick for the brake shoe, 
to Eddy for the whiffletree, and to Westinghouse, No. 345,093, for the 
iron brake beam with the ends of the tension member welded to the 
compression member, were cited by the examiner, and this claim was 
rejected. Thereupon the applicant amended his claim, so that it read : 

"(2) The combination, in a bralie beam, of a hollow beam, a strut, end plugs 
or caps, 8, and a truss rod, 3, which extends through the caps, 8, and is pro- 
vided with nuts, substantially as and for the purposes specified." 

The position of counsel for the appellee is that Hien's acquiescence 
in this rejection and his amendment of his claim limit the franchise he 
secured to the exact form of the caps, 8, disclosed by the spécification 
and drawing of his patent. But it was neither the caps, 8, nor the 
form of those caps, that Hien was seeking to secure. The principle 
of his invention did not inhere in thèse spécifie caps, in their shape, 
or in the devices by which they were united with the brake head and 
the brake beam. It resided in the combination, in the new way by 
which tension rod, hollow metallic compression member, caps, and 
nuts were blended in the new brake beam. Bearing this in mind, 
what was the légal effect of the rejection of the original claim and 
Hien's acquiescence therein? The original claim covered the com- 
bination of a hollow metallic brake beam, a truss rod, and end caps; 
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but it failed to state that it was limited to their combination by pass- 
ing the ends of the tension rod through the ends of tbe compression 
rod and tlie caps, and securing them by nuts. The examiner thought 
that it covered the devices described in the patents he cited, and for 
this reason he rejected it. Hien acquiesced, and inserted the limita- 
tion. It is true that if a patentée acquiesces in the rejection of his 
claim on références cited in the patent office, and accepta a patent on 
an amended claim, he is thereby estopped from maintaining that the 
amènded claim covers the combinations shown in the références, and 
from claiming that it h.as the breadth of the claim that was rejected. 
Koemer v. Peddie, 132 U. S. 313, 317, 10 Sup. Ot. 98, 83 L. Ed. 382; 
Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co., 152 
U. S. 425, 429, 14 Sup. Ct. 627, 38 L. Ed. 500; Brill v. Car Co., 90 Fed. 
666, 668, 33 C. G. A. 213, 215, 62 U. S. App. 276, 282; Kailroad Co. v. 
Kearney, 158 U. S. 461, 469, 15 Sup. Ct. 871, 39 L. Ed. 1055; Knapp v. 
Morss, 150 U. S. 221, 14 Sup. Ct. 81, 37 L. Ed. 1059; Crawford t. 
Heysinger, 123 U. S. 589, 8 Sup. Ot. 399, 31 L. Ed. 269. But this is the 
limit of the estoppel. One who acquiesces in the rejection of his 
claim because it is said to be anticipated by other patents or référ- 
ences is not thereby estopped from claiming and securing by an amend- 
ed claim every known and useful improvement which he has invented 
that is not disclosed by those références. The only limitation, there- 
f ore, imposed upon the second claim of the patent to Hien by the re- 
jection of the original claim, was that he was thereby estopped from 
maintaining that it covered the devices disclosed in the références 
cited by the examiner, which the latter believed were within the limits 
of the claim first presented. In an earlier part of this opinion each of 
thèse références has been carefully considered, and has been found 
to be without the limits of the amended claim, and yet that claim has 
been found to be broad enough to protect the principle and the com- 
bination which the appellee has copied. The proceedings in the pat- 
ent office, therefore, hâve not so restricted the scope of this patent 
that the appellee can appropriate the principle and the combination 
it discloses and secures, and then escape liability by an immaterial 
change in the form of one of its éléments. 

Finally, it is said that the patent is limited to the précise geomet- 
rical form of end caps shown in the spécification and drawings, by 
the fact that the figure "8" appears after the words "end caps" in 
the claim. There are cases wherein the form of a device is the prin- 
ciple of the invention. There are other cases wherein the state of the 
prier art and the spécifie tenus of the spécification and drawings leave 
no doubt of the intention of the applicant to restrict his claim to the 
spécifie form of the device or élément he points out. In such cases 
claims of patents are sometimes limited to the spécifie forms of the 
devices pointed out by letters or numbers in the claims or spécifica- 
tions. Weir V. Morden, 125 U. S. 98, 107, 8 Sup. Ct. 869, 31 L. Ed. 
645; Raiiroad Co. v. Kearney, 158 U. S. 461, 469, 15 Sup. Ct. 871; 39 
L. Ed. 1055; Crawford v. Heysinger, 123 U. S. 589, 8 Sup. Ct. 399, 31 
L. Ed. 269; McCormick Harvesting Mach. Co. v. Aultman, Miller & 
Co. (C. C.) 58 Fed. 773; Newton v. Manufacturing Co., 119 U. S. 373, 
7 Sup. Ct. 369, 30 L. Ed. 442; Bragg v. Pitch, 121 U. S. 478, 7 Sup. 
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et. 978, 30 L. Ed. 1008; Dryfoos v. Wiese, 124 U. S. 32, 8 Sup. Ot. 354, 
31 L. Ed. 362; Hendy v. Iron Works, 127 U. S. 370, 375, 8 Sup. Ct. 
1275, 32 L. Ed. 207. But this is not a case of that charaeter. The 
form of the caps and the spécifie mechanical devices by which they 
should be locked with the brake head and brake beam were imma- 
terial to the principle of this invention. Caps of many forms, many 
obvions mechanical devices for fastening them to the compression 
member, the brake heads, and the brake beams, and preventing thèse 
éléments from rotating upon each other, would perform the same 
function in the combination of the patentée as those which he pointed 
ont. The spécification, the drawing, and the claim show that the 
patentée was not ignorant of this fact, nor of the lav/ by vyhich this 
patent must be interpreted. He never claimed the form of his caps 
as a part of his invention. He never described in his spécification 
or drawing, as an essential part of his invention or of the caps them- 
selves, those peculiarities in the caps by the omission of which the 
appellee seeks to escape infringement. Thèse pecnliarities are (1) 
depressed nnt seats, for which the appellee has substituted raised nut 
seats; (2) circular shoulders, which permit the caps to enter the ends 
of the compression member a short distance and prevent their further 
entry; and (3) lugs on the caps, extending into the slots of the com- 
pression member and into notches in the brake heads, to prevent thèse 
parts from rotating upon each other, in place of which the appellee 
has substituted lugs on the brake heads, extending into the slots in 
the compression member, and shoulders on the périphéries of its caps, 
which engage with corresponding irregularities on the brake heads 
and thereby prevent the rotation of the parts upon each other. The 
only mention made of the depressed nut seats in the spécification is in 
thèse words, "Which may hâve recesses or nut seats, 9, for the nuts 
on the ends of the truss rod, 3," which are used in describing the 
caps. The circular shoulders and lugs are not mentioned in the 
spécification, and they appear only in the drawing. There is nothing 
in the terms of this patent or in the circumstances surrounding its 
issue which require a departure from the gênerai rules of interpréta- 
tion which govem the construction of such grants. 

The description in a spécification or drawing of détails which are 
not, and are not claimed as, essential éléments of a combination, is 
the mère pointing ont of the better method of using the invention. 
City of Boston v. AUen, 91 Fed. 248, 249, 33 C. C. A. 485, 486. A 
référence in a claim to a letter or figure used in the drawing and in the 
spécification to describe a device or an élément of a combination does 
not limit the claim to the spécifie form of that élément there shown, 
unless that particular form was essential to, or embodied the prin- 
ciple of, the improvement claimed. Sprinkler Co. v. Koehler, 82 Eed. 
428, 431, 27 C. C. A. 200, 203, 54 U. S. App. 267, 272; McCormick 
Harvesting Mach. Co. v. Aultman, Miller & Co., 69 Fed. 371, 393, 16 
C. C. A. 259, 281, 37 U. S. App. 299, 343; MuUer v. Tool Co., 77 Fed. 
621, 23 0. C. A. 357, 47 U. S. App. 189; Delemater v. Heath, 58 Fed. 
414, 424, 7 C. C. A. 279, 284, 20 U. S. App. 14, 30; Eeed v. Chase 
(C. C.) 25 Fed. 94, 100; Walk. Pat. (3d Ed.) § 117a. That interpréta- 
tion which sustains and vitalizes the grant should be preferred to that 
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wMch strîkes down and paralyzea it. Eeece Button-Hole Mach. Oo., 
V. Globe Button-Hole Macli. Co., 61 Ped. 958, 962, 10 0. 0. A. 194, 198, 
21 TJ. S. App. 244, 363; Consolidated Fastener Co. v. Columbian 
Fastener Co. (C. C.) 79 Fed. 793, 798; American Street-Car Advertis- 
ing Co. V. Newton St. Ry. Co. (C. C.) 82 Fed. 732, 736; McSheny 
Mfg. Co. V. Dûwagiac Mfg. Ce, 41 C. C. A. 627, 101 Fed. 716, 722. 
One who appropriâtes a new and valuable patented combination can- 
not escape infringement by uniting or operating its éléments by 
means of common meclianical devices wbicli differ from those which 
are pointed ont for that purpose, but which are not claimed in the pat- 
ent. Deering y. Harvester Works, 155 U. S. 286, 302, 15 Sup. Ct. 118, 
39 L. Ed. 153; City of Boston v. Allen, 91 Fed. 248, 249, 33 C. C. A. 
485, 486; Schroeder v. Brammer (C. C.) 98 Fed. 880. The applica- 
tion of thèse principles to the case at bar compels the conclusion that 
this grant was not limited to the exact geometrical form of the caps 
shown in the drawing which accompanies it, nor to the spécifie de- 
vices there pointed out for the purpose of fastening the éléments of 
the combination it protects to each other, and leaves no avenue of 
escape from the conclusion that the appellee is guilty of an infringe- 
ment of the second claim of the patent. The variation in the form 
of the caps which the appellee has introduced constitutes no improve- 
ment on the patented combination, is an immaterial change in obvions 
mechanical devices that were neither essential to nor claimed by the 
patentée, and served only to point unerringly to the reason of its 
being. The appellee's brake beam still has every élément and every 
attribute of Hien's combination. It was made for the same purpose, 
and it accomplished the same resuit by the same means. It has the 
hollow metallic compression member, the strut, the caps, the tension 
member with threaded ends extending through the ends of the com- 
pression member and through the caps, ail locked in place by the nuts 
on the ends of the tension rod, by the mère turning of which the 
rigidity of the structure, the resilience of the beam, and the coning of 
the brake shoes to the tread of the wheels may be produced, main- 
tained, and adjusted. It has the strength, lightness, simplicity, com- 
pactness, adjustability, and efflciency of Hien's invention. It retards 
and stops the wheels of moving cars by the same means and in the 
yame way. It has that peculiar combination of devices which dis- 
tinguishes the patented brake beam of the appellants from ail those 
which pr-eceded it, and it constitutes a clear infringement of their 
franchise. 

This concludes the discussion of the cardinal daims which protect 
the brake beam of the appellants. The défense to thèse daims came 
to this court sustained by letters patent No. 609,396, issued to Francis 
B. Aglar, on August 23, 1898, and by the established rule that where 
the chancellor has considered conilicting évidence, and made his 
finding and conclusion thereon, they must be taken to be presump- 
tively correct, and unless an obvious error has intervened in the appli- 
cation of the law, or some serions mistake has been made in the con- 
sidération of the case, the findings and decree should not be disturbed. 
Mann v. Bank, 86 Fed. 51, 53, 29 C. 0. A. 547, 549, 57 U. S. App. 634, 
637; Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; 
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Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Furrer 
V. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821, 36 L. Ed. 649; Warren v. 
Burt, 58 Ped. 101, 106, 7 C. C. A. 105, 110, 12 U. S. App. 591, 600; 
Plow Co. V. Oarson, 72 Fed. 387, 388, 18 C. C. A. 606, 607, 36 U. S. 
App. 448, 456; Trust Co. v. McClure, 78 Fed. 209, 210, 24 C. C. A. 
64, 65, 49 U. S. App. 43, 46; Exploration Co. v. Adams (C. C. A.) 104 
Fed. '404, 408. In the considération and décision of the issues of law 
and fact hère involved, thèse presumptions hâve neither been over- 
looked uor disregarded. But the state of the art of constructing brake 
beams in 1887, when the lirst patent to Hien was issued, the pro- 
ceedings in the patent office, the terms of the patent, the peculiar 
combination of devices it secures, the obvions value and usefulness of 
the invention, and the plain appropriation of it by the appellee, hâve 
swept thèse presumptions away, and forced our minds inexorably 
to the conclusion that no mechanical équivalent of the combination 
of Hien's first patent is found in the prior art, and that the appeUee's 
brake beam is such an équivalent. A careful review of the entire 
case leaves us without doubt of the correctness of this resuit; and 
even if the belief of the appellee that the double-trussed wooden beam 
of the patent to Westinghouse in 1874, or the double-trussed wooden 
beam of later date, and the welded iron beams of Alley and of West- 
inghouse, are the mechanical équivalents of Hien's flrst brake beam, 
were well founded, no grave injustice could resuit from our conclu- 
sion, because the appellee will still be free to adopt and use any or 
ail of thèse devices, and to prove its faith by its vs^orks. We turn 
to the considération of the less important claims involved in thèse 
suits. 

The appellants insist that ail the remaining claims of the second 
patent to Hien hâve been infringed by the use of the brake beam of 
the appellee. Thèse claims are: 

"(3) The combination, wlth a trussed tubular brake beam having a slot for 
the passage of the truss rod and a notch for the réception of a lug on the 
bralie head, of a brake laead having a ciipped recess for the réception of the 
end of the beam and provided with a lug adapted to enter the recess In the 
end of the beam, as set forth. 

"(4) The combination, with a tubular beam notched at its end, of a brake 
head having a ciipped recess or sockft. ^Yi1h a lug corresponding to the notch 
In the end of the tubular beam, as set forth. 

"(5) A trussed hollow or tubular brake beam having a camber, and having 
eue or more notches at Its ends, in combination wlth brake heads having cup- 
shaped recesses, inclined bearlngs, and one or more projections, and the truss 
rod passing through and holding sald heads In position. 

"(ti) A trussed hollow or tuinilar liraki' iioain having a camboi-. in combina- 
tion wlth brake heads having cup-shaped recesses, a truss rod passing througli 
and holding sald heads in position, and the inclined bearings for supportlng 
the nuts on the end of the truss rod." 

"(8) In a trussed brake beam, the combination, with a cambered compres- 
sion member, of brake heads having cup-shaped recesses for the réception of 
tlie ends of the fambcrci eomprccsion member and a tension rod, substan- 
tlally as and for the purposes speclfled." 

The cardinal principle of the appellants' brake beam, and an opéra - 
tive combination by which that principle could be utilized, were de- 
scribed and secured by the first patent to Hien. Thèse claims of the 
second patent adopt that combination as their foundation, and seek 
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to protect new combinations by the addition of slight improvements 
in the mechanical construction of the old device. Hien's flrst patent 
left nothing to be secured by thèse claims but slight and almost imma- 
terial improvements in thèse minor détails, and for that reason the 
claims of this second patent are limited to the exact devices they dis- 
close or mère colorable évasions thereof. The addition of the cam- 
ber or of the cambered beam to the earlier combination, as we hâve 
seen, gave no patentable novelty to the déviées described in the later 
patent^ and the only characteristics they présent which distinguish 
them in any vpay from the combination of patent No. 361,009 are 
thèse: In the combinations mentioned in ail thèse five claims the 
cap and the brake head are made in one pièce with a cup-shaped re- 
cess, and this brake head with a cup-shaped recess is substituted for 
the cap and brake head of the earlier combination. In the third, 
fourth, and flfth claims the additional élément of a lug or lugs on the 
brake head and a notch or notches in the end of the compression mem- 
ber to receive thèse lugs, for the purpose of preventing the rotation 
of the brake head upon the beam, may be found. Conceding, but not 
deciding, that thèse claims may be sustained on account of thèse 
slight changes in the mechanical construction of the device of the 
earlier patent, they must be limited to the very contrivances they 
specify. The brake head with a cup-shaped recess — that is to say, 
the brake head and cap in one pièce, having the cup-shaped recess, 
instead of the brake head and cap in two pièces, as shown in Hien's 
earlier patent — is an essential élément of the combination described 
in each of thèse claims, and this élément is absent from the brake 
beam of the appellee. The appellee bas used the mechanical équiva- 
lent of the cap of Hien's earlier patent, but it has not adopted the 
cup-shaped brake head of his later patent. Moreover, its brake beam 
lacks the spécifie lugs and notches described in claims 3, 4, and 5 
of patent No. 480,194, and for thèse reasons its use is not an infringe- 
ment of any of the five claims of this patent under considération. 
The absence from a device that is alleged to infringe a patented com- 
bination of a single élément of that combination is fatal to the claim 
of infringement. Adams Electric R. Co. v. Lindell R. Co., 77 Ped. 
432, 451, 23 C. C. A. 223, 242, 40 U. S. App. 482, 515. 

For the same reason the appellee is not guilty of infringement of 
claims 1 and 2 of letters patent No. 466,984, issued to Henry B. Ro- 
bischung on January 12, 1892, nor of claim 5 of letters patent No. 
486,218, issued to him on November 15, 1892, which read in this way: 

"(1) In a cambered txussed brake beam, the combination, with compres- 
sion member and the strut or post, of an Interposed key or wedge, substan- 
tlally as and for the purposes specified. 

"(2) In a cambered trussed brake beam, the combination, with the com- 
pression member, of a strut or post having a collar for the compression mem- 
ber, said collar provided with key slots, and a key or wedge, substantially as 
and for the purposes specified." 

"(5) In a trussed cambered brake beam, the combination, with a cambered 
compression member, a tension member, a brake head, and a nut for main- 
taining the camber, of an interposed locking device for preventing any altéra- 
tion in the camber of the beam, substantially as and for the purposes speci- 
fied." 
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The only différence between thé device shown and claimed in thé 
ûrst two claims of patent No. 466,984 and that of the flrst patent to 
Hien is the addition to the latter structure of a key or wedge in the 
first of thèse claims, and of a kej or wedge and key slots in the collar 
to receive the wedge in the second daim. In the spécification and 
drawing of this patent the applicant points out as the préférable con- 
struction a curved wedge driven, transversely to the compression mem- 
ber, into slots in the collar of the strut on the concave side of the 
cambered beam, as illustrated by this eut: 




The purpose of this wedge is to take up the slack between the 
collar and the compression member which results from bending the 
beam, and to prevent a twisting or torsional action of the compression 
member which is caused by this slack, and which sometimes produces 
a cross bending or buckling of the beam, and always results in lost 
motion in machines of this character. The appellee has not adopted 
this curved key or thèse slots in the collar of the strut, but it uses a 
straight wedge driven longitudinally along the concave side of the 
compression member, between it and the collar of the strut, to accom- 
plish the purpose of Robischung's device. Neither the intuition of 
the inventor nor the skill of the mechanic is required to suggest the 
fltness of a wedge to take up slack, to prevent lost motion in, or to 
tighten the loose members of, a mechanicaJ device. Its fltness for 
thèse purposes is common knowledge, and has been taught by the 
common expérience of mankind. The argument of counsel for the 
appellants is, however, that this is not a patent for a wedge, but for 
the new combination of a wedge with the brake beam of Hien. But 
it is a conclusive answer to this contention that there is no more in- 
vention in the combination of a wedge of the usual form, discharging 
its customary function of tightening the parts of a mechanical device, 
with Hien's machine, than there is in the discovery of the wedge 
itself and its common use for this purpose. If this were not tnie, 
every combination of an old machine with a wedge, performing the 
function of tightening its parts, would constitute an invention. In 
this way it clearly appears that, if either of the two claims of this flrst 
patent to Robischung is for the combination of a common wedge, 
like that ùsed by the appellee, with the brake beam of Hien, in the 
customary way in which the appellee has used it to take up the slack 
in the device or to tighten the parts of the brake beam, there is no 
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invention in conceiving that combination. If, therefore, either of 
the combinations specifled in thèse claims was patentable at ail, it 
was because it united the new élément of a curved wedge driven 
across the concave side of the compression member, through the slots 
in the coUar of the strut, with the old combination of Hien; and, 
since the appellee does not use this new élément, it is not guilty of 
infringement of thèse claims, and there was no error in the conclu- 
sion of the court below upon this issue. 

The new élément in the combination specifled in claim 5 of the 
second patent to Eobischung was the "interposed locking device for 
preventing any altération in the camber of the beam." The purpose 
of this contrivance was, not to lock the nuts, but to detect any change 
in the camber of the beams made by unauthorized employés of the 
railroad companies by turning the nuts on the tension member for 
the purpose of taking up slack in the System of brake levers. Un- 
authorized changes of this character were liable to impair the utility 
and to destroy the efflciency of the brake beams, and the patentée 
was seeking an artifice that would detect any tampering with the 
nuts and any change in the camber of the beams. He accomplished 
his object by interposing between the nut seat and the nut on the end 
of the tension member a frangible locking plate or dise with a lip 
which, the patentée says in his spécification, "having once been turned 
up into position to hold the nut, b, cannot thereafter be removed and 
replaced without destroying the utility of the locking device." This 
frangibility, this certainty that the lip of the locking plate cannot 
be removed and replaced after it is once turned up over the nut, is 
the essence, the principle, of this invention; and the issue hère is 
whether or not the appellee has adopted it. The latter uses a locking 
plate whose lips are adapted to turn up over the nut and to lock it 
in place in substantially the same way as does the lip on the dise of 
the patentée. But it is contended that the plate of the appellee is 
made of tough or pliable material, so that the lips cannot be broken 
or the utility of the locking device destroyed by removing and re- 
placing them, but that they may be turned up over the nut, rolled 
back, and turned up again several times without separating them 
from the plate. The évidence upon this question is conflicting. On 
the due hand, there is a brake beam'of the appellee from which the 
lips of its locking plate hâve been broken, and there is the fact that 
no locking device is necessary to hold the nuts on the tension rod 
of a camber ed hrake beam; while, on the other hand, the testimony 
of two witnesses is presented to the effect that the dises of the ap- 
pellee are made of material so tough and pliable that they withstand 
several removals and replacings without breaking. The court below, 
âfter a careful examination of this conflicting évidence, found that 
the appellee's dévice was not made of frangible material, that it was 
therefore not adapted for use as a détecter, that it lacked the essen- 
tial principle of Robischung's invention, and that it did not consti- 
tiite an infrin'gement of the flfth claim of his second patent. This 
flnding and the décree which followed it are presumptively correct, 
and under thë estàblished rule they should not be disturbed, unless it 
appears from the évidence with reasonable certainty that they are 
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the resiilt of a serious mistake in the considération and décision of 
the question of fact which conditions them. The évidence of the in- 
fringement of this device is too weak, uncertain, and conflicting to 
conTince of any mistake in the finding and conclusion of tlie court 
below, or to warrant a rerersal of its decree upon this claim, and for 
that reason its conclusion must be sustained. 

Letters patent No. 345,093 disclose the facts that they were issued 
to George Westinghouse, Jr., on July 6, 1886, upon an application 
whicli he made on May 18, 1886. The only claim of this patent hère 
in suit is the sixth, which reads as f ollows : 

"(6) In a brake beam, the comblnation, substantlally as set forth, of a tle 
bar, a double Inclined truss bar, and an Interposed king post or strut, hav- 
ing a Slot for tbe réception of a brake lever between the tle bar and the 
truss bar." 

The new élément in the combination of this claim, which tbe ap- 
pellants contend distinguishes it from those shown in the prior history 
of the art, is the slot in the strut between the tie bar and the truss 
bar for the réception of the brake lever. Counsel for the appellee 
deny this contention of the appellants, and insist that this claim was 
anticipated by the patent to Wellington, No. 145,605, dated December 
16, 1873, and the patent to Westinghouse, No. 243,416, issued June 
28, 1881, and that the patentée Westinghouse abandoned this device 
to the public, and placed brake beams, which contained this slot in the 
strut and embodied the principle of this claim, on sale more than two 
years before he applied for this patent. The Gar-Builders' Dictionary 
of 187& contains, at page 448, an illustration which shows the pat- 
entée'» iron brake beam, with this slot in the strut between the tie 
rod and the truss rod for the purpose of receiving a brake lever, in the 
same way in which it is claimed in this patent, issued seven years 
later. A circular of the Westinghouse Air-Brake Company, which 
one of the witnesses testifled had been among his files since the year 
1882, was produced, and this witness said that one of the plates of 
this circular pictured this slot in the strut of this iron brake beam of 
the patentée. Two witnesses testify that the Chicago, Burlington & 
Quincy Railway Company used in 1884 Westinghouse iron brake 
beams which contained thèse slots in their struts between the truss 
rods and the tie rods for the réception of the brake levers. A voucher 
of the Chicago, Burlington & Quincy Eailway Company, dated in 
April, 1884, for the purchase by it from the Westinghouse Air-Brake 
Company of 98 iron brake beams, was introdueed in évidence, and 
the parties to thèse suits stipulated that the "book of material re- 
ceived" of that railway company for the year 1884 contained the 
following entry: 

•April 17, 1884. 
Car No. 10,465. 

Who from — ^Westinghouse A. B. Co, 
Invoice date — 4/10. 
Material — 98 iron brake beams. 
Freight charges— $12.86. 
Prlce—eoo." 

— ^And that the two witnesses who had before testifled to the use of 
brake beams with slots in the struts on that railroad in that year 
106 F.— 46 
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wot^ld, if recalled, testify that the 98 iron brake beams referred to in 
this Toucher and in this storehouse record were the same beams, and 
that they contained the slots in the struts between the tie rods and 
the truss rods for the réception of the brake levers in exactly the same 
form as that claimed in this patent. There is nothing in the record 
in this case which contradicts or impeaches this évidence, and it con- 
vinces beyond a reasonable doubt that more than two years before 
George Westinghouse, Jr., applied for this patent he had abandoned 
to the public the slot in the strut of his brake beam between the tie 
rod and the truss rod, and had advertised and placed on sale iron 
brake beams which contained this spécifie élément, and thèse brake 
beams had gone into public use. Kev. St. § 4886. For this reason, 
and also because we are not convinced that the court below was in 
error in its conclusion that the combination hère disclosed was an- 
ticipated by the prior patents to which référence bas been made, the 
patentability of the combination specifled in the sixth claim of this 
patent No. 345,093 cannot be sustained. Manufacturing Co. v. Mel- 
lon, 58 Fed. 705, 7 C. O. A. 439, 19 U. S. App. 239; Craig v, Lumber 
Co. (G. G.) 72 Fed. 173. 

The last subject for discussion in thèse suits is the second claim of 
letters patent No. 430,755, issued to Henry B. Eobischung on June 24, 
1890. It reads: 

"(2) A clamp or yoke, havlng flanges provlded, at or near thelr extremi- 
ties, with inwardly projecting lugs, which limit the closlng of the flanges, sub- 
stantially as and for the purposes specifled." 

This contrivance dépends for its novelty and patentability solély 
opon the inwardly projecting lugs on the ends of the flanges of the 
clamp, which limit their closing. It is not claimed that there was any 
invention in devising or combining the other éléments of this device. 
The function of the clamp is to attach the brake beam to the safety 
chain. The following eut is an illustration of it: 




In opération the lower cylindrical portion of this yoke incluses or 
clamps the brake beam, while the flanges and the boit, 5, hold the 
safety chain. The boit, 5, and the nut, 6, upon its end, draw the 
flanges of the clamp towards each other, until the beam is held f ast 
by the clamp. This clamp, with its boit and nut, was an old device, 
and the new thing which Eobischung did, and which he claimed as 
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his invention hère, was to interpose the lugs, 3, upon tlie ends of the 
flanges, to prevent them from approaching eacli other too closely. 
The evil lie sought to remedy he stated in his spécification in this way : 
"Where the usual clamp and boit are used to connect the safety chain with 
the beam, the tendency of the boit Is to cause the clamp to bind on or rigidly 
hold the safety chain, and the tendency o£ the chain is to loosen the boit." 

He described the object he sought to attain in thèse words : 
"A second feature consists In providing sald clamp with lugs, or projections, 
•which are so placed as to limit or restrict the closing of the clamp, to pre- 
vent its binding on the safety chain, and at the same time to increase the 
grip of the clamp on the beam." 

The contention of counsel for the appellants is that thèse lugs hâve 
tvFO functions, — the création, in combination with the boit, of a spring 
grip in the clamp, and the prévention of the binding of the safety 
chain between the flanges. Let this be conceded. Still the means 
by which thèse objects are attained is a simple device to limit the 
closing of the flanges. The desideratum, and the only desideratum, 
which Robischung needed, the only one he sought or found, was this 
obvious contrivance to prevent the flanges or jaws of this yoke from 
closing too tightly. There are some mechanical devices so obvious 
and appropriate for the performance of their accustomed functions 
that the common knowledge and expérience of those unskilled in 
mechanics, to say nothing of those learned in the art, at once sug- 
gests their use when the results which they customarily attain are 
desired. Projections or lugs on approaching jaws or flanges, for the 
purpose of limiting their closing, are surely among thèse contrivances. 
The moment the want of this limitation is felt, projections on the 
jaws or flanges naturally occur to those unskilled, as well as to those 
skilled, in the art, as the most obvious and appropriate means to flll 
the want. There can be neither discovery nor invention in applying 
a remedy so plain to, or in combining a contrivance so obvious with, 
an old mechanical device which needs it. There was, therefore, no 
invention in interposing the inwardly projecting lugs between the 
flanges of this clamp, or in combining them with the old éléments of 
that device, to limit the closing of the flanges, in order that they 
might not bind the chain, and tïiat the yoke and boit might grip the 
beam with a spring clamp; and for this reason the second claim of 
patent No. 430,755 is void for want of patentable novelty. Hollister 
V. Manufacturing Co., 113 U. S. 59, 72, 73, 5 Sup. Ct. 717, 28 L. Ed. 
901; Manufacturing Co. v. Mellon, 58 Ted. 705, 7 C. G. A. 439, 19 U. 
g. App. 239. 

The discussion of the numerous issues presented in thèse suits is 
now completed. In accordance with the conclusions which hâve al- 
ready been announced, the decree in Chicago Railway-Equipment 
Company v. Interchangeable Brake-Beam Company must be afifirmed, 
and the decree in National Hollow Brake-Beam Company and Chi- 
cago Railway-Equipment Company v. Interchangeable Brake-Beam 
Company must be reversed, and that suit must be remanded to the 
court below, with directions to enter a decree in favor of the appel- 
lants and against the Interchangeable Brake-Beam Company for an 
infringement of the second claim of letters patent No. 361,009, and 
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for the usual injunction and accounting, and to take sucï furfher pro- 
ceedings in that suit as shall not be inconsistent with the views ex- 
pressed in this opinion; and it is so ordered. 



WESTINGHOUSE ELEOTKIC & MFG. 00. v. DAYTON FAN & MOTOR CO. 

(Circuit Court, S. D. Ohlo, W. D. February 6, 1901.) 

No. 5,289. 

1. Patents — Vaiidity — Second Patp:nt for Same Inventioit. 

A patent for a generic invention Is not rendered Invalid by the prier 
Issuance to the same Inventer, but on a later application, of a patent for a 
spécifie device for practicing such genei'ic invention, in the nature of an 
improvement on the device described in the flrst application, where tiiere 
Is no waiver or abandonment of any of the claims made in either applica- 
tion. 

a. Same— EijBctrio Power Trani?misston — Spmt-Phase Motobs. 

The Tesla patents, No. 511,559, and No. 511,560, relatlng to electric 
power transmission by the use of the alternating current, and which de- 
scribe what is iinown as the "Split-Phase Motor," and the methcd of its 
opération, were not anticipated by any prior invention of the patentée, but 
mark a distinct advance in the art which involved invention. Claims 1 
and 2 of the first patent, and claims 1, 2, and 6 of the second, held In- 
frlnged. 

8. Same — Contribdtory Infrtngbment — Process Patent. 

A défendant must be held guilty of Infringement of a process patent 
where it admits havlng manufactured for sale and sold machines which 
necessarlly involve such process in tbeir opération; the presumption being 
that such machines were used by the purchasers, and that défendant in- 
tentionally contributed to such use.i 

i. Same— Selling Elément of Patented Oombinatiotî. 

Where a défendant admits havlng manufactured and sold one élément 
of a patented combination, which Is not shown to hâve any commercial 
value except as a part of such combination, the inference Is that It was 
sold for such use, and that he Is guilty of contributory Infringement 

In Equity. Suit for infringement of patents. On flnal hearing. 
Kerr, Page & Cooper, for complainant. 
Albert H. Walker, for défendant. 

THOMPSON, District Judge. This suit is brought to enjoin the 
défendant from further infringing letters patent No. 511,559 and No. 
511,560, relating to the transmission of electrical power, and to re- 
cover damages for past infringements. Tlie défendant dénies the in- 
fringement charged, and claims that the letters patent are void for 
want of invention, and because they are for the same invention as 
letters patent No. 416,193, granted to the same inventor. At the 
hearing the complainant asked leave to amend the bill by alleging that 
the défendant has infringed the letters patent by manufacture and 
sale as well as by use. The prayer of the bill, the déniais of the an- 
swer, and the évidence, including the admissions of the défendant, 
cover the case sought to be made by the amendment, and no préjudice, 

1 Contributory infringement of patents, see note to Edison Electric Light 
Co. V. Peninsular Light, Power & Heat Co., 43 0. G. A. 479, 
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therefore, to the defendant's rights will be caused by its allowance; 
and for that reason, and because the omission ol the amendatory 
matter from the bill was inadvertent, the leave will be granted. 

The infringement complained of relates to claims 1 and 2 of letters 
patent No. 511,559, and to claims 1, 2, and 6 of letters patent No. 
511,560. Claims 1 and 2 of letters patent No. 511,559 read as follows: 

"(1) The metho'd of operating motors having independent energizing circuits, 
as herein set forth, which consista In passing alternating currents through 
both of the said circuits, and retarding the phase of the current in one cir- 
cuit to a greater or less extent than in the other. (2) The method of operating 
motors having independent energizing circuits, as heieln set forth, which con- 
sists In directing an alternating current from a single source through both 
circuits of the motor, and varying or modifylng the relative résistance or self- 
induction of the motor circuits and thereby producing in the currents différ- 
ences of phase, as set forth." 

Claims 1, 2, and 6 of letters patent No. 511,560 read as follows: 
"(1) The combination with a source of alternating currents, and a circuit 
from the same, of a motor having Independent energizing circuits connected 
wlth the said circuit, and means for rendering the magnetic effects due to said 
energizing circuits of différent phase and an armature within the Influence 
of sala energizing circuits. (2) The combination with a source of alternating 
currents, and a circuit from the same, of a motor having independent ener- 
gizing circuits connected in dérivation or multiple axe wlth tue said circuit, 
the motor or energizing circuits being of différent electrical character, whereby 
the alternating currents thereln will hâve a différence of phase, as set forth." 
"(6) In an alternating current motor, the combination with the field magnets 
or cores and Independent energizing circuits of différent active résistance, and 
adapted to be connected with the Une or transmission circuit, of an armature 
wound with closed energizing coils or eonductors, as set forth." 

1. It is urged as a défense that the inventions of the patents in suit 
are covered by a prior patent issued to the same inventor, to wit, let- 
ters patent, No. 416,193. The applications for the patents in suit 
were flled December 8, 1888, and the patents were issued Uecember 
26, 1893. The application for the prior patent was flled May 20, 1889, 
and the patent was issued December 3, 1889. The patents in suit are 
generic, and représentative of a class which includes the prior patent, 
which is spécifie and tributary. The inventions of the three patents 
were conceived by the same inventor, — ^Nikola Tesla. In the applica- 
tion, upon which the prior patent was issued, he abandoned nothing 
claimed in the prior and pending applications, upon which the patents 
in suit were issued. In the spécifications of the prior patent he says, 
ref erring to the class to which the motor belongs : 

"In prior patents and applications I hâve shown and described various 
forms of motors of thls klnd. Among them are motors In which both ener- 
gizing circuits are electrically alike,^that Is to say, both bave the same, or 
approxlmately the same, electrical résistance and self-induction,— in the opéra- 
tion of which the alternating currents used are primarlly ot différent phase. 
In others the différence of phase is artlflclally produced, — as, for instance, in 
cases where the motor circuits are of différent résistance and self-induction, 
so that the same current dlvided between them will be retatded in one to a 
greater extent than in the other. and the requisite phase différence secured in 
thls way. To this latter class generally my présent Invention relates." 

And in the concluding paragraph of the spécifications he says : 

"I do not clalm herein, broadly, the method and means of securlng rotation 
by artiflciaJly producing a greater lag of the current in one motor circuit than 
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In the other, nor the use of pôles or cores of différent magnetlc sasceptl- 
bllity, as thèse are features whlch I hâve speclally clalmed In other appli- 
cations flled by me." 

He claims only the spécifie form of construction, and not tte method 
or process by which ail motors of its class are operated. It is a means 
or device for practicing the methods of the patents in suit, which may 
be the subject of a separate patent. The means or devices claimed 
or described in the patents in suit will not infringe it, and the methods 
of the patents in suit may be practiced by other and différent means. 
It is in the nature of an improvement of the means or devices claimed 
in the patents in suit, The status of the patents in suit is deflned by 
the ruling of the court in the Barb-Wire Patent Case, 143 U. S. 281, 
12 Sup. Gt. 443, 36 L. Ed. 154, where the court says: 

"In légal effect, thls was a prior patent, sinee the date of the application, 
and not the date of the patent, controls in determinlng the légal ett'ect to be 
glYen to two patents issued at différent dates to the same Inventor, and the 
order In which they are to be considered." 

The applications for the three patents were pending at the same 
time. None of them were waived or abandoned, and after due con- 
sidération they were allowed by the commissioner of patents, and pat- 
ents were issued upon them ; but the patents in suit were issued last, 
although the applications therefor were filed flrst. Under the circum- 
stances, priority of date can hâve no prejudicial signiflcance among 
the three patents. As is well said by Judge Taft in delivering the 
opinion of the court in Thomson-Houston Electric Co. v. Ohio Brass 
Co., 26 C. C. A. 107, 80 Fed. 724: 

"Slnce the case of O'Keilly t. Morse, 15 How. 61, 321, 123, 14 L. Ed. 601, 
It has been well settled that a patent may issue for an Improvement on an 
earller invention either to the original inventor or to a stranger. Of course, no 
one can use the improvement vcithout rlght or license to use the fundamental 
Invention; but, on the other hand, the rlght to use the original Invention does 
not confer the right to use the improvement without license from the tribu- 
tary inventor. We do not understand this gênerai doctrine to be denied, but 
It is said that if, by some chance, the application for the fundamental patent 
Is delayed In Its course through the patent office 'until a patent on the avowed 
improvement has issued, then the patent on the fundamental Invention is void. 
In cases where the delay In the Issulng of the patent for the main invention 
cannot be chargea to the lâches or fraud of the patentée, sueh a rule would 
be a hard one; and, unless it Is required by the express words of the statute, 
or by the express holding of the suprême court, we should be Incllned, if pos- 
sible, to avoid declarlng it to exist." 

And on page 123, 26 C. C. A., and page 728, 80 Fed., he further says: 

"Henee it followa from the propositions above quoted from the opinion in 
the case of Miller v. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. 
Ed. 121, that a patent for a generic Invention Is not avolded by the faét that 
a prior patent has been Issued for a distinct Improvement on that invention, 
provlded always that the language of the application for the flrst patent, and 
the circumstances of flllng It, are not such as to dedlcate the generic invention 
to the public." 

The défense of double patenting, therefore, cannot be sustained. 

2. The Tesla System of electrical power transmission is founded on 
the use of the alternating current, as distinguished from the direct or 
continuons current. The alternating carrent is regarded as préfér- 
able for long-distance transmission. The properties of the alternat- 
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ing current and the principal éléments of the Tesla inventions were 
known, in a gênerai way, to men leamed in the science of electricity, 
prior to the issue of the Tesla patents of May 1, 1888, but he was the 
flrst to successfully apply them to power transmission. In the spéc- 
ifications of letters patent No. 382,280, Tesla himself fairly states the 
conditions fettering the transmission of electrical power prior to May 
1, 1888, and the method adopted by him for bettering thèse condi- 
tions. He says: 

"I am aware that it is not new to produce the rotations of a motor by Inter- 
mittently shiftîng the pôles of one of Its éléments. Thia has been done by 
passing through independent energizlng colis on one of the éléments the cur- 
rent from a battery or other source of direct or continuons currents, revers- 
ing such current by suitable mechanical appliances, so that it Is directed 
through the coils in alternately opposite directions. In such cases, however, 
the potential of the energizlng currents remains the same, their direction only 
being changed, According to my luTention, however, I employ true alter- 
nating currents; and my invention eonsists in the discovery of the mode or 
method of utilizing such currents. ïhe différence between the two plans 
and the advantages of mine are obvions. By producing an alternatlng current, 
each impulse of which involves a rise and fall of potential, I reproduce In the 
motor the exact conditions of the generator, and by such currents and the 
conséquent production of résultant pôles the progression of the pôles wlil be 
continuous, and not intermittent. In addition to this, the practical difficulty 
of interrupting or reversing a current of any considérable strength is such that 
none of the devices at présent could be made to economically or practlcally 
effect the transnjission of power by reversing in the manner described a con- 
tinuous or direct current. In so far, then, as the plan of acting upon one élé- 
ment of the motor Is concerned, my Invention Involves the use of an alternat- 
lng as distinguished from a reversed current, or a current vchich, while continu- 
ous or direct, is shifted from coll to coil by any form of commutator, reverser, 
or interrupter." 

This step in advance of old methods is conceded to be one involv- 
ing a high degree of invention. But for many of the purposes of 
power transmission the new or poly-phase System was found objec- 
tionable on the score of expense, and then the next step was taken, by 
Tesla, which resulted in the invention of a method of operating motors 
which combined the advantages of the poly-phase System with the in- 
expensiveness of the single-phase method. The new method em- 
ployed but a single transmission circuit from the generator, but the 
motor circuits were made to serve ail the purposes of the double cir- 
cuits of the original patents. The distribution of the current from 
the transmission circuit to the motor circuits is described by Tesla in 
the spécifications of patent No. 511,559 as follows : 

"The distribution of current between the two motor circuits may be afCected 
by induction or by dérivation. In other words, I may pass the alternating cur- 
rent from the source through one energizing circuit, and induce by such current 
a second current in the other energizing circuit. Or, on the other hand, I 
may connect up the two energizing circuits of the motor In dérivation or mul- 
tiple arc with the main circuit from the source." 

Both methods are covered broadly by claim 1 of patent No. 511,559 
and the way by dérivation by claim 2 of that patent. Patent No. 
511,560 is for apparatus for carrying out the way by dérivation. In 
order to produce in the motor a rotary field sufflciently effective to 
give the motor self-starting capacity, it is necessary to create the req- 
uisite différence of phase between the motor circuits, which by the 
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method of tte original patents is provided by the generator; and this 
is done, under the teachings of the patents in suit, by "retarding the 
phases of the current in one circuit to a greater or less estent than in 
the other," by varying the résistance, dead or active, in one or both 
of the circuits, through the introduction of résistance or self -induc- 
tion coils, or by the construction of the motor with, for example, one 
set of energizing coils wound with âner wire than the other, and in 
other ways pointed out in the spécifications of patent No. 511,560. 
Now, ît is said that in view of the prior art, including the Tesia pat- 
ents of May 1, 1888, there was no invention in this last step, but 
merely the exercise of the skill of the electrician or electrical engi- 
neer, because the taking of the first step by Tesla rendered the second 
step perfectly obvions to any one skilled in the art. But, notwith- 
standing the state of the prior art, and the "laboratory knowledge" of 
those skilled in it, no one but Tesla took either of thèse steps which 
hâve added so much to the practical and useful knovv'ledge of the elec- 
trical world. In the language of the expert, Main : 

"To concelve of the Idea of creating a rotary fleld at the motor end of the 
circuit, not by sending separate impulses from virtually separate macliines, 
but by dividing the single impulse from a single machine, and then causing 
thèse divisions of impulse to react agalnst each other In such a manner as 
to produce rotation, appears to me to hâve been an idea of a highly inventive 
nature." 

The retardation of phase by artificial means, and its conversion 
from an élément of disadvantage to one of usefulness, in the trans- 
mission of electrical power, must be regarded as évidence of inven- 
tion. But, as haa been so often said, it is diiBcult to détermine where 
skill ends and invention begins, and in such cases the resuit must be 
considered in determining the fact. Hère a new and useful resuit 
was accomplished, which, in the light of the évidence, cannot be said 
to bave been perfectly obvions; for, although the minds of inventors 
and those interested in the art had been specially directed to the use 
of the alternating current as a means for the transmission of power 
by the patents of May 1, 1888, yet neither the défendant nor any one 
else took this step in the progress of the art until the way was point- 
ed out by Tesla. Considering the resuit, whatever doubts there may 
be as to the fact of invention should be resolved in favor of the pat- 
ents. 

3. It is contended by the défendant that patent No. 511,559, being 
a process patent, is susceptible of infringement only by use, and that 
there is no évidence of use by the défendant. But, as shown by the 
report of the examiner, the défendant, at the taking of the testimony 
on the 6th day of June, 1899, for the purposes of évidence in the suit, 
through its counsel, admitted — 

"That 'Oomplainant's Exhibit Defendant's Motor' was made and sold by the 
défendant within the last f ew months, and that the défendant did, in the 
Southern district of Ohio, and elsewhere in the United States, sell many sncb 
motors before, and also after, the flling of the bill of complaint In this case; 
and both before and after flling the biU of complaint in this case, and wlthin 
six years before the flling of the blU of complaint, the défendant did manu- 
facture many such motors in its factory in Dayton, Ohlo, for sale and use 
throughout the United States." 
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There is no déniai of the allégations of the bill çharging the de- 
fendant with knowledge of both of the letters patent in suit, and the 
motor in évidence embodies the inventions claimed and described in 
letters patent No. 511,559; and the admissions, therefore, of the dé- 
fendant, in the absence of évidence to the contrary, are sufflcient 
proof not only that such motors were made and sold by the défend- 
ant, but that they were used by the purchasers thereof , and that the 
défendant intentionally contributed to the use, in disregard of the 
rights of the complainant 

The défendant further contends that daims 1 and 2, respectively, 
of letters patent No. 511,560, "call for a combination of a dynamo, 
and a circuit from the same, and a motor," and tJiat there is no évi- 
dence that the défendant ever made, used, or sold either of the first 
two éléments of the combination, and therefore no évidence that the 
défendant ever made, used, or sold the subject of thèse claims, and 
that the charge of infringement, based on thèse claims, must neces- 
sarily fail. But the admissions of the défendant show that the de- 
fendant did make and sell for use the motor of the combination, and, 
it may fairly be inferred, for use in the combination. There is no évi- 
dence to show that it could hâve any commercial value for any other 
purpose, and in view of the admissions of the défendant, and the ab- 
sence of any showing whatever to the contrary, it must be regarded 
as an established fact that it was sold for the purposes of this com- 
bination, bringing it within the ruling of Thomson-Houston Electric 
Co. V. Ohio Brass Co., 26 C. C. A. 107, 80 Fed. 712, where it is held 
that: 

"One who makes and sells one élément of a patented combination, with 
tlie intention and for the purpose of bringing about its use in such a combina- 
tion, is guilty of contributory infringement, and Is equally liable with him 
who in fact organizes the complète combination." 

Nor is the contention of the défendant that the évidence fails to 
show that its motor contained "independent energizing circuits of 
différent active résistances" well founded, and upon the évidence, and 
under well-established rules of law, the armature of the defendant's 
motor must be regarded as the équivalent of the one described in 
claim 6 of patent No. 511,560, performing its functions, and in sub- 
stantially the same way; and it follows that the charge of infringe- 
ment made in the bill must be sustained. There will be a decree, 
therefore, for the complainant, in accordance with the prayer of the 
bill. 



WESTINGHOUSE ELECTRIC & MFG. 00. v. DAYTON FAN & MOTOR CO. 

(Circuit Court, S. D. Ohio, W. D. Pebruary 6, 1901.) 

No. 5,288. 

Patents— Invention — Electro-Magnetio Motors. 

The Tesla patent. No. 401,520, claim 1, whieh describes a method of 
operating synchronizing motors, by which, through changes in the circuit 
connections, siich a motor may be converted at will into a douT)Ie-circuit 
motor, to enable it to start itself, discloses invention, and is valid. Also, 
held infringed. 
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In Equity. Suit for infringement of patent. On final hearing. 

Kerr, Page & Cooper, for complainant 
Albert H. Walker, for défendant. 

THOMPSON, District Judge. This suit is brought to enjoin tlie 
défendant from further infringing letters patent No. 401,520, for a 
method of operating electro-magnetic motors, and to recover damages, 
etc., for past infringements. The défendant dénies the infringement 
cbarged, and claims that tlie letters patent are void for want of in- 
vention. At the hearing the complainant asked leave to amend the 
bill by alleging that the défendant has infringed the letters patent by 
manufacture and sale as well as by use. The prayer of the bill, the 
déniais of the answer, and the évidence, including the admissions of 
the défendant, cover the case sought to be made by the amendment, 
and no préjudice, therefore, to the defendant's rights will be caused by 
its allowance; and for that reason, and because the omission of the 
amendatory matter from the bill was inadvertent, the leave will be 
granted. 

The infringement complained of relates only to claim 1 of the pat- 
ent, which is as follows: 

"The method of operating an alternating current motor hereln descrlbed, by 
flrst progressively shifting or rotating its pôles or points of greatest attraction, 
and then, when the motor has attained a given speed, alternating the sald 
pôles as descrlbed." 

It is said that the method described in this claim consists of the 
combination of two modes of opération, both of which are old and 
well known, and that in view of the prier art their combination in 
one motor did not require invention, but simply the exercise of ordi- 
nary skill; for the combination, as a means of attaining the ad- 
vantages sought, was so obvions that it would occur to the mind of 
any one skilled in the art, and would not require the exercise of the 
processes of invention to discover it. The state of the prier art, so far 
as it concerns the controversy hère, and the character of the invention, 
is sufflciently set f orth in the spécifications of the patent as follows : 

"As is well known, certain forms of alternating current machines hâve the 
property, when conneeted in circuit with an alternating current generator, of 
running as a motor In synchronism therewith; but, while the alternating cur- 
rent will run the motor after it has attained a rate of speed synchronous witli 
that of the generator, it will not start it. Hence, in ail instances heretofore 
whore thèse 'synchronizing motors,' as they are termed, liave lieen run, some 
means hâve been adopted to bring the motors up to synchronism with the 
generator, or approximately so, before the alternating current of the genera- 
tor is applied to drive them. In some instances mechanical applianees bave 
been utilized for this purpose. In others spécial and complicated forms of 
motors hâve been constructed. I hâve discovered a much more simple method 
or plan of operating synchronizing motors. which requires practically no otlnr 
apparatus than the motor itself. In other words, by a certain change in the 
circuit connections of the motor I couvert it at will from a double-circuit mo- 
tor, or sueh as I hâve descrlbed In prlor patents and applications, and which 
will start under the action of an alternating current, into a synchronizing mo- 
tor, or one which will be run by the generator only when it has reached a 
certain speed of rotation, synchronous with that of the generator." 

The invention does not lie in the mère mechanical changes in the 
circuit connections of the motor, but, in connection therewith, must 
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IJe found in thé conception of tlie idea of making thèse changes to 
secure the advantages sought. It is contended that ail Tesla had to 
do "after the issuanee of his patent, No. 382,279, in order to make his 
motor of that patent operate on the method of claim 1 of the patent 
in suit," was to pull one of its wires out of its binding post while the 
motor was running, and that this was such a simple thing to do that 
to attribute the doing of it to the créative faculty of invention would 
be absurd. But this contention, as counsel for the complainant well 
say, ignores the real problem — 

"Namely, how to endow a single-phase motor wlth a capacity whlch It dld not 
before possess, ajid the absence of which praetlcally destroyed Its usefulness. 
From that point of vlew the two-phase motor was not considered at ail. 
It was a perfect machine of wlde capacities, and there was no reason for turn- 
Ing It into a machine of llmited capabilities. But the idea of so reorganlzlng 
the single-phase motor as to give It the éléments of a two-phase motor, and at 
the same time préserve withln it the éléments of a single-phase motor, was 
eonstrnetive and bénéficiai, and a very différent thlng from the mutilation of 
a two-phase motor, resulting in the production of a détective and uncommercial 
form of single-phase machine. The latter step would hâve been retrogressive, 
and would not hâve led to the utilization of a single-phase motor." 

Prior to the issuanee of the letters patent in suit, the single-phase 
alternating current motor, which required but one circuit, was highly 
efficient when running at speed, and for many purposes would hâve 
been préférable, but for the lack of the capacity of self-starting. This 
defect greatly impaired its value commercially, and offered a strong 
inducement to inventors and those skilled in the art to supply the 
lacking capacity. But, notwithstanding the state of the art, and ail 
its teachings, and the obviousness of the remedy now suggested, it 
remained for Tesla to solve the problem. Thomson did not do it, 
although he had the question of "suitable devices for bringing the 
armature" up to "full speed, or a speed almost synchronous with the 
rate of alternations supplied," before him, when considering the inven- 
tion of his patent, No. 407,844, the application for which was flled 
three months before the flling of the application for the patent in suit. 
Notwithstanding its suggested obviousness, there is no évidence that 
the method of claim 1 of the patent in suit occurred to any one other 
than Tesla until after the patent was applied for. But in the light 
of the teachings of the patent it bas since occurred to the défendant, 
and is embodied in the device offered in évidence as "Complainant's 
Exhibit, Defendant's Motor, B. B. Exr." In view of the prior art, 
the admitted and the undisputed facts of the case, claim 1 of the pat- 
ent should be sustained, and the défendant should answer for the in- 
fringement thereof. There will be a decree accordingly. 



AMBRIOAN SCHOOI^PTJRNITURB OO. t. 3. M. SAUDBR CO. 

(Circuit Court, B. D. Pennsylvania. February 13, 1901.) 

No. 24, October Sessions, 1900. 

Patents— SuiTS for Infringement— BInjoining Sdits in Other JuniemcTiONB. 

A court in which a suit Is pending for infringement of a patent, brought 

by a nonresident corporation against the manufacturer of an alleged 

Infrin^ng article, will not undertake to enjoln the further proseeution by 
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cômplalnant of sults In other Jurisdlctlons agalnst sellera or users of 
euch article untU it shall hâve determined the Talidity of tlie patent, since 
It would be powerless to enforce such an order if made, having no juris- 
diction over the complainant or its offlcers except for the purpûses of ihe 
suit pending before it. At least, such an order should not be made unless 
a clear case of oppression Is shown. 

In Equity. Suit for infringement of patent. On motion by de- 
fendant for a restraining order, 

Eichard P. Elliott, for complainant. 
Frank P. Prichard, for respondent. 

J, B. McPHEESON, District Judge. TMs bill is flled by a New 
Jersey corporation against a manufacturer to redress an alleged in- 
fringement of letters patent; and, since the action was begun, three 
otber suits hâve been brought in other fédéral courts by the same 
complainant upon the same patent, — two suits in the district of Mas- 
sachusetts against users, and one suit in the district of Delaware 
against a seller, of the infringing article. The pending motion asks 
me to restrain the further prosecution of thèse three actions until the 
validity of the patent shall be determined in this district. 

Tbe power of a court to make such an order has been upheld in 
some jurisdictions, and denied in others. Example» of the respec- 
tive décisions are Ide v. Engine Co. (G. C.) 31 Fed. 901, and Kelley v. 
Manufacturing Co. (C. C.) U Fed. 19, 10 L. R. A. 686. I hâve consid- 
ered thèse conflicting ruiings; and, while I do not ând it necessary 
to décide that such an order as is now asked for should never be made, 
I am clear that it ought not to be made in the présent case. The rea- 
son that controls my judgment is that the order could not be en- 
forced, and I think that a judge should not make an order to which 
he cannot compel obédience. This court has no jurisdiction over the 
person of the complainant's ofiieers or agents, or over the corporate 
property. The complainant is bere merely as a party litigant, and 
nothing more could be doue, therefore, towards making a restraining 
order effective, than to stay the suit that has been brought in this 
district, or to dismiss the bill, if the complainant should refuse to 
obey. Either course would compel the complainant to go on with one 
or other of the very suits now sought to be stayed, and I should be 
without power to prevent such prosecution, 

Moreover, no facts hâve been laid before me that remove my re- 
luctance to décide in what forum this complainant should bring its 
case to final judgment. The question of infringement can be tried 
eut in any one of the suits now pending, and there may be reasons of 
convenience, and other reasons as well, that may incline the complain- 
ant to go on with the hearing in some other district than this. A 
clear case of oppression might perhaps justify this court in granting 
the relief now prayed for, but, in my opinion, such a case has not been 
made out. No doubt, the defendant's aflBdavit draws the inference of 
oppression, but the facts do not sufificiently support that conclusion, 

Believing that this motion should be addressed to the courts in 
Massachusetts and Delaware, respectively, I feel obliged to refuse the 
application for a restraining order. 
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. ROSENBLATT et al. y. FRASER TABLET TRITURATE MFG. CO. 
(Circuit Court, S. D. New York. January 11, 1901.) 

1. Patents — Validity— AKTiciPATroN. 

The Gundlach patent, No. 526,486, for a medicine or sample case, lield 
not antieipated and valld. 

2. Same — Infeingkmekt. 

The Gundlach patent, No. 526,486, for medicine or sample case, Tield 
Infringed by a structure substantially like that of the patentée, doing the 
same thing for the same purpose, in a substantially similar manner. 

In Equity. 

Frank S. Bnsser, for plaintiff. 

Lewis C. Freeman and William Ford Upson, for défendant. 

WHEELEE, District Judge. This suit hangs upon the validity and 
infringement of patent No. 536,486, dated September 25, 1894, and 
granted to Frank O. Gundlach. for a medicine or sample case having 
a séries of leaves for holding vials arrangea upon them, mounted 
upon arms of varying lengths, "pivotally secured upon a common 
point," so that by turning the leaves the labels will be shown facing 
the user. Prior medicine and sample cases, and prior patents for a 
clothes drier, music-leaf turners, and tilting drawers, hâve been put 
in évidence, with the testimony of expert witnesses explaining them 
in their relation to the patent, and tending, on the part of the de- 
fendant, to show that each of the parts of the patented structure is 
shown in some of them, and that mère mechanical skill would com- 
bine them into it, and, on the part of the plaintiff, that more, amount- 
ing to invention, would be required. Johnston's patent, No. 79,474. 
of June 30, 1868, for a clothes drier, and Roberts', No. 288,861, of 
November 20, 1883, for a furniture drawer, are nearest, and would, 
according to the defendant's expert, "require less modification than 
any of the devices shown in the remaining patents." The prior struc- 
tures are nearer in outward appearance, for they are medicine or 
sample cases, but are not so, nor claimed to be, in mechanical con- 
struction. Clothes driers and tilting drawers are so far away from 
medicine and sample cases that more than mère mechanical skill 
seems necessary to arrange their parts with those of such for- 
mer cases in order to constitute that of the patent, and this issue is 
found for the plaintiff. The defendant's structure is substantially 
like the plaintifl's. The arms are not "pivotally secured upon a com- 
mon point" with mathematical précision, and are of the same, and not 
varying, lengths. The différences in distances of the leaves from the 
pivotai point, on account of their thickness, are provided for by hav- 
ing thèse points further off, instead of by varying the lengths of the 
arms, and the arms at the pivotai ends fold upon, instead of within, 
one another, making a slight saving of space at the ends of the case. 
This is said to be such a reconstruction as to constitute a différent 
thing. The leaves of the case are, in both, movable on arms at vary- 
ing distances from the pivotai points, according to the thickness of 
the leaves, to bring the vials into view. They do the same thing, for 
the same purpose, in substantially the same way. This is a taking 
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of the invention, according to well-established principles, constituting 
infringement. The minute saving of space is a mère incident to this, 
and with it does not appear to amount to a new construction of the 
case. Decree for plaintiff. 



LAMSON CONSOLIDATED SERVICE 00. v. SIEGEL-COOPEB CO. et al. 
(Circuit Court, S. D. New Yorli. January 3, 1901.) 

1. Patents— Invention — Store-Service Appahattjs. 

The McCarty patent, No. 325,618, for a store-service apparatus, claims 
16 and 17, held vold on demurrer to a bill for infringement for lack of in- 
vention apparent on their face. 

2. Samb— JumciAL Notice of Priob Art. 

In determining tlie validity of a patent on demurrer to a bill for its 
infringement, the court may take Jlïdicial notice, as a part of the prior art, 
of a mode of suspendlng lamps in railroad cars and In hand ianterns, 
which has been long In common and public use. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

M. B. Philipp, for complainant. 
Albert H. Walker, for défendants. 

WHEELER, District Judge. This suit is brought for alleged in- 
fringement "since the 18th day of March, 1890," of two claims of 
patent No. 335,618, dated September 1, 1885, and granted to Robert 
A. McCarty for a store-service apparatus. The claims are for : 

"(16) In store-service apparatus, the combination, with a stretched wire 
way, of a wheeled carrier traveling thereon, and a réceptacle suspended be- 
ueath the carrier, and removably held thereto by a depending ring, substan- 
tially as set forth. (17) In store-service apparatus, the combination, with 
a stretched wire way, of a wheeled carrier traveling thereon, a réceptacle re- 
movably locijed to such a carrier, and a spring cover for the réceptacle, held 
permanently by the carrier, substantially as set forth." 

The principal part of the patent relates to the propulsion of the 
carrier to and fro along the wire way. The manner of the suspension 
of the réceptacle from the carrier has nothing to do with that opéra- 
tion, which would be the same however what was carried should be 
suspended. Eemovable suspension by a depending ring was, at the 
date of the patent, well known and familiar. It was publicly to be 
seen for lamps in railroad cars and other places. There does not 
seem to hâve been any room for any patentable invention about it, 
and this sixteenth claim appears now to be void on its face. 

The seventeenth claim was held void for want of patentable novel- 
ty, in view of a lantern proved, in Eapid-Service Store E. Co. v. 
Taylor (C. C.) 43 Fed. 249. That case was decided in 1887, and 
the plaintiff there was a predecessor in title to the plaintiff hère; but 
the défendants are différent, and, of course, the decree is not con- 
clusive as an estoppel. It is understood not to hâve been appealed 
from, however, and is a weighty authority hère, so far as the cases 
are alike. Such Ianterns, with lamps inserted, and held up by a 
common bayonet joint to a chimney held in place by a spring below 
the handle at the top, as the réceptacle of this claim is, were in well- 
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known extensive use, and a part of the common knowledge of such 
things, long before this patent. The question as to the validity of 
the claim is the same, with référence to this common knowledge, as 
it would be if such a lantern was proved as an anticipation, and is 
the same as that decided îhere. That case, so long acquiesced in, is 
assented to and followed. Demurrer sustained. 



BRADNBB ADJITSTABI/E HANGEE CO. v. WATERBUEY BUTTON CO. 
(Circuit Court, S. D. New York. January 5, 1901.) 

1. Infringement op Patent— Equity Jurisciction. 

Tlie fact that, at time of suit brought to restraln Infringement of a 
patent, the Infringeineiit had ceased, and the patent expired soon after 
the suit, without application for injunction, was brought, did not take 
away jurisdlction in equity, and leave plaintifC only to hls remedy at law 
for damages. 

2. Same. 

Farnum patent. No. 213,642, for an Improvement in bail toys, lield In- 
frlnged by Shattuck patent, No. 485,713. 

W. B. Hutchinson, for plaintiff. 
A. C, Paul, for défendant 

WHEELER, District Judge. This suit is foimded upon patent No. 
213,642, dated March 25, 1879, and granted to Walter H. Farnum 
for an "improvement in bail toys," The invention consists in ar- 
ranging differential pulleys on a shaft fixed in a hollow bail or other 
case, with strings from them protruding, by puUing which the bail 
or case can be made to go up or down or along, as if on one string. 
The claùns appear to well cover this invention. Patent No. 485,713, 
dated November 8, 1892, was granted to William P. Shattuck for a 
toy consisting of a case, preferably representing the body of a living 
créature, having differential pulleys, with cords from them protrud- 
ing, by which the case can be made to move as if upon one string, 
and with cords Connecting by an eccentric the pulleys, with repré- 
sentations of arms and legs of the créature, giving the motions as 
if climbing or moving along one cord. The défendant, under a license 
from the owner, appears to hâve made and sold "climbing monkeys," 
according to the Shattuck patent, from June 1, 1894, to November 
1, 1895, and this suit to hâve been commenced December 1, 1895, 
without any application for a preliminary injunction. The défendant 
insists that as infringement, if any, ceased before suit brought, and 
the patent expired so soon after, without application being made for 
an injunction, there remained no jurisdiction in equity, but the rem- 
edy, which could only be for damages, would be exclusively at law. 
But the défendant had done what is complained of, and might do so 
more within the life of the patent, which could be restrained by in- 
junction. There was jurisdiction in equity for that relief, which was 
not lost because it was not required. Clark v. Wooster, 119 U. S. 
322, 7 Sup. et 217, 30 L. Ed. 392. 

Several descriptions of old and prior things and earlier patents hâve 
been put in évidence as anticipations. Differential pulleys used for 
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înçreasing power for raising or puUing were well known; and toy» 
with curious motions, given by protruding cords working within, 
h^d been patented, but none of them had such pulleys and cords in 
combination with a hollow bail, or the case of a toy, to make it move 
as if upon one string. The pulleys, cords, and cases of toys, round 
or of other shape, were ail old. The toy made by combining them was 
new, and the contriving of them into that combination is this inven- 
tion. It seems to hâve involved an exercise of ingenuity, more than 
merely mechanical, and to amount to a patentable invention. Shat- 
tuck appears to hâve adopted it to make the case of his toy move, 
as that of Famum's did, and to hâve added to it to make arms and 
legs corresponding to the body-shaped case move, as if climbing the 
cord. It is urged that Shattuck produced a new toy dilïerent from 
Farnum's, and that so his toy does not infringe Famum's patent. 
If he had made a new arrangement for moving the case by adding 
to or changing Farnum's combination, this might hâve been true. 
Railway Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 1053. But he took 
Farnum's toy to improve upon, and, although his improvement was 
patentable, the use of Farnum's invention in his improved toy would 
fae, to that extent, an infringement, for which the user would be liable. 

The statute requires the marking of "any patented article," or no- 
tice of the infringement, in order to recover damages. Eev. St. 
§ 4900; Dunlap v. Schofleld, 152 U. S. 344, 14 Sup. Gt. 576, 38 L. 
Ed. 426. It is conceded that the plaintiff, before this infringement, 
made and sold adjustable lamp hangers, having differential pulleys 
within the cases, with protruding cords, controlling their motion 
up and down, according to patents Nos. 415,896 and 415,897, dated 
November 26, 1889, and granted to William F. Bradner, without 
marking them 'Tatented," or with the date of the Farnum patent. 
This is relied upon as defeating any right to damages. No. 415,896 
shows two cords protruding from the pulleys upward, and one down- 
ward; and No. 415,897, one upward and one downward; and the 
spécification of the latter refers to the Farnum patent, and distin- 
guishes the invention from that. Thèse lamp hangers were not toys, 
and in opération they differed from Farnum's invention, and do not 
appear to hâve been the "patented" articles of his patent. No ac- 
quiescence in this or other infringements is shown, or other lâches 
made to appear. 

According to thèse views, the plaintifE is entitled to an account 
and recovery of the profits due to the use of the Farnum patented 
invention in exploiting Shattuck's. Decree for plaintiff. 



BALTIMORE STEAM-PACKET CO. v. PATTERSON et al. 

(Circuit Court of Appeals, Fourth Circuit February 7, 1901.) 

No. 375. 

Admiealtv — JumsniCTioiT — Maritime Conte act. 

A contract by wliich a steamship company agreed to reserve space for 
certain cargo for forelgn shipment, and ttie other party boiind Itself to 
furnish such cargo at a specified rate of freiglit, is maritime in its nature, 
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anfl an action to recover damages for Its breaCh Is wlthln the Jurisdlctlon 
of a court of admiralty.i 

8. ShII'PING — COKTRACT FOR CahQO SpACE— COJJKKCTiNG LiKBS. 

An engagement of cargo space from a steamship Une for a shipment of 
cotton at an agreed rate of freight, maûe by a company operating a Con- 
necting Une, constitutes a contraet, which binds the latter to furnish the 
cargo, or respond in damages, although It was In fact made in behalf of a 
third party Intending to make a through shlpment over both Unes, where 
guch fact was not disclosed. 

Appeal from the District Court of the United States for the District 
of Maryland, in Admiralty. 

J. Southgate Lemmon and O. Baker Clotworthy, for appellant. 

Stewart Brown and George Stewart Brown, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and PURNEMi, 
District Judge. 

PUBNELL, District Judge. The appellant is a common carrier 
operating a line of steamers between the ports of Baltimore, Md., and 
Norfolk and Portsmouth, Va. The appellees are the agents of the 
Johnston Line of steamers, also common carriers between the port 
of Baltimore, Md., and Liverpool and other foreign ports. Both lines 
hâve competitors for freight, but do not compete with each other; 
the one carrying export freight exclusively, and the other, through 
Connecting railroads, carrying and controlling principally inland or 
domestic frelghts. Appellees sought, through the appellant, to com- 
pete for export business arising in the interior, and quoted océan rates 
to meet those of ships sailing from Norfolk and Portsmouth direct to 
foreign ports. In May, 1898, appellees, having no agent at Norfolk, 
corresponded with the gênerai agent of appellant. On the 18th of 
May, Mr. Key Compton, the gênerai agent of appellant, wired the ap- 
pellees that he could ofler them 1,000 baies of cotton for Liverpool, late 
June sailing, at 25 cents, to which offer appellees replied the same day, 
saying they would take the 1,000 baies of cotton at 27 cents, but, "if 
necessary, you may accept twenty-six cents." On May 19th, Comp- 
ton wired he had booked the 1,000 baies of cotton, for late June sail- 
ing, at 26 cents, and indorsed his "booking agreement" covering the 
eame. This agreement is the basis of the libel, and is as follows: 

"Engagement No. 244. 

"Baltimore Steam Paeket Company. 

"(Bay Line.) 

"Norfolk, Va., May 19th, 1899. 

"Dear Sir: We hâve this day booked with you, via Johnston Line, from 
Baltimore to Liverpool, 1,000 baies of cotton at océan rates, 26 cents per one 
hundred pounds. Sailing about late June, 1898. 

"Respectfully, Wm. Randall, Agent. 

•To Messrs. Patterson, Ramsay & Co., Baltimore, Md." 

There was correspondence between the parties not pertinent to this 
libel. The cotton was not delivered for the ship sailing on the 16th, 

1 Admiralty jurisdiction of contracts, see notes to The Richard Winslow, 18 
C. C. A. 347, and Boutin t. Rudd, 27 O. C. A. 530, 
106 F.— 47 
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or later in June, and the space reserved was filled with. hay at a lawer 
rate of freight. Nor was the cotton sent forward at a later date, but 
pn June 21st, Compton, gênerai agent, acknowledged tke failure and 
inability to secure it to fill this engagement, and requested appellees 
"to fill the room with such other freight as could be secured, and 
charge us with whatever loss you may sustain." Appellees filed this 
libel in personam, claiming the différence between the freight on the 
cotton and freight on hay, with which the reserved space was flUed, — 
a loss of 1695.02, — for which amount a decree was entered in the dis- 
trict court. 101 Fed. 296. The appeal is f rom this decree. 

There is in the correspondence some mention of, and an attempt to 
draw into the controversy, other parties; but the "agreement" was 
between appellees and the agent of appellant exclusively, and, tf the 
Baltimore Steam-Packet Company has a cause of action against some 
one else, that question is aliunde this proceeding, and would probably 
be cognizable in another tribunal, not a court of admiralty. When 
this side issue is eliminated, mu eh of the record and briefs may be put 
out of sight. The engagement indicates that it was well understood 
by one party that the cotton was to be furnished for late June sailing, 
and by the other that as much bî the ship's space as necessary was to 
be reserved. The rate was fixed for the Johnston Line at 26 cents, 
and what the constituent of Compton, the steam-packet company, was 
to make by the transaction was no part of the contract or agreement, 
but was a matter exclusively within and under the control of that 
company. Nor is it disclosed in the record. The Johnston Line was 
bound by the engageaient to reserve and furnish the necessary space 
at the fixed rate. Thé space was reserved by and for the Bay Line, 
or steam-packet company, t'irough its gênerai agent. 

There is no force in any of the assignments of error in the record. 
The contract was essentially maritime in its nature, and the district 
court, sitting as a court of admiralty, had jurisdiction of the subject. 
Insurance Co. v. Dunham, 11 Wall. 1, 20 L. Ed. 90; Boutin v. Rudd, 82 
Fed. 685, 27 C. C. A. 529. 

There is nothing in the record to show, as contended, that Compton 
acted in any capacity except as gênerai agent (which agency is admit- 
ted throughout) of the appellant company, and as such gênerai agent 
booked the 1,000 baies of cotton for which the space was reserved, and 
failed to forward the cotton, thereby causing a loss, which he ac- 
knowledges in his letter of June 21st. In short, he made a plain con- 
tract, his part of which was not performed; thereby making his com- 
pany liable for the loss which resulted. 

The discussion of abstract questions of maritime law hâve no ap- 
plication. There is nothing in the record to support the contention 
that Compton acted as a common or joint agent to secure or procure 
cotton to be shipped for a joint profit, and if there was a shipper be- 
hind the Baltimore Steam-Packet Company, or Bay Line, for whom 
he was gênerai agent, — and there is no suggestion that he acted other 
than within the scope of his agency, — the name of such shipper was 
not disclosed until afterwards. The oral argument and a careful 
examination of the record with appellaut's brief fail to disclose any 
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réversible error. The decree of the district court is therefore af- 
firmed. 

GOFF, Circuit Judge, concurs in the afifirmance of the decree ap- 
pealed f rom. 



THE PRISCILLA. 
(District Court, S. D. New York. January 31, 1901.) 

1. ADJtrRALTY— JuiilSDICTION. 

Where a steamshlp pompany, in accordance with Its custom to receive 
passengers' baggage at its pier for transportation by its steamer, in antici- 
pation of tlcliets to be obtained and afterwards presented, there reçoives 
baggage of a passenger, and gives liim a receipt therefor, and he soon 
afterwards purcliases a ticket, and présents it, wlth tbe receipt, but the 
baggage cannot be found, admiralty bas jurisdiction of an action for its 
loss; its réception forming part of the maritime contract from the time 
of the purchase of the ticlset 

3. Passengek's Baggage — Loss by Négligence. 

The loss of a passenger's baggage Is presumptively by négligence of 
the carrier, it having been delivered into the custody Of Its proper agent, 
and no excuse being given for Its disappearance. 

In Admiralty. 

Strong & Cadwalader, for claimant. 
Washington E. Page, for libelant. 

BEOWN, District Judge. The évidence shows clearly a long-estab- 
lished practice and usage of the company to receive passengers' bag- 
gage at the Pall Eiver pier, for transportation by the afternoon steam- 
er, in anticipation of tickets to be obtained and afterwards presented. 
The libelant's dress case and his wife's trunk were received from the 
libelant's expressman by the proper agent of the company at the pier 
between 3 and 4 o'clock of the afternoon on which the Priscilla was 
to sail for Boston, and a receipt was given for the same in accordance 
with the usual custom. The articles were manifestly received by the 
company as personal baggage for transportation by the company 
as carrier, and not as warehouseman. Railroad Co. v. Belknap, 21 
Wend. 354; Hickox v. Railroad Co., 31 Conn. 281. At about 5 o'clock 
the libelant purchased two tickets for Boston, for himself and wife, 
and soon afterwards exhibited them, togetber with the receipt for 
the baggage, to the agent on the pier opposite the Priscilla's gangway, 
and called for the trunk and dress case. The trunk was at once deliv- 
ered, but the dress case was not found. On the représentations of the 
persons in charge that the dress case would undoubtedly be found, 
probably on the steamer or elsewhere, the libelant took passage the 
same afternoon on the Priscilla, but the dress case in spite of ail 
efforts afterwards to flnd it was not discovered. 

Upon the long-established usage in évidence, it seems to me clear 
that the réception of the baggage was an incident of the company's 
maritime business, and in anticipation of its subséquent maritime con- 
tract of transportation, and formed part of the contract from the mo- 
ment the ticket was purchased. The company's obligation was to 
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carry the purchasers of the tickets and their reasonable baggage al- 
ready deposited with the company according to its custom of doing 

business ; and tliat was a part of tlie libelant's riglit under the tickets 
purchased. The court has, therefore, jurisdiction of this action for its 
loss. The Moses Taylor, 4 Wall. 411, 18 L. Ed. 397. 

The fact of the delivery of the dress case into the custody of the 
proper agent of the company is proved beyond question. The précise 
time of its loss cannot be determined. No excuse whatever being 
given for its disappearance, its loss is presumptively by the négligence 
of the company's agents. A limitation of liability to flOO for bag- 
gage, unless taken under spécial contract,was,printed upon thepassen- 
ger's ticket and formed a part of the body of the contract of transpor- 
tation. It is compétent for a carrier to restrict its liability to a 
reasonable amount unless an additional compensation be paid for 
a larger risk; and when that distinctly forms a part of the contract 
itself, as in this case, it is binding on the passenger. Eailroad Co. v. 
Fraloff, 100 U. S. 24, 27, 25 L. Ed. 531; The Majestic, 166 U. S. 373, 
384, 17 Sup. et. 597, 41 L. Ed. 1039; Id. (D. C.) 56 Fed. 244; Id., 9 
G. C. A. 161, 60 Fed. 624, 630, 23 L. E. A. 746; Belger t. Dinsmore, 51 
N. Y. 166; Zimmer v. Eailroad Co., 137 N. Y. 463, 33 N. E. 642. 

Decree for the libelant for $100, unless the respondent demanda a 
référence to compute the damages, with costs. 



THE MARGARET B. ROPER. 
(Circuit Court of Appeals, Fourth Circuit. February 8, 1901). 

No. 392. 

ADMIRALTT— ApPEAL— COKRECTION OF RfXOKD. 

A party to an appeal in admiralty is entitled to a writ of certiorari to 
require the clerk of the district court to include in the record, and properly 
certify, documents which were used in évidence, but hâve been omitted 
from the record. 

Appeal from the District Court of the United States for the District 
of South Carolina. 

On motion for certiorari in diminution of the record. See 103 Fed. 
886. 

Alfred P, Thom and J. P. K. Bryan, for the motion. 
C. V. Méredith, opposed. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

SIMONTON, Circuit Judge. The appellee now comes in, and by 
affidavit shows to the court that in the testimony of the cause there 
were presented certain papers as exhibits, which are referred to in 
the évidence by numbers, but the papers themselves are not set ont 
in fuU, nor are they in the record. Prays writ of certiorari for cor- 
rection of the record. 

Unless counsel mutually agrée otherwise, the record must set out 
the whole case, and it must corne hère with the certiflcate of the clerk 
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below as to its correctness. Thèse papers had been sent up hy the 
clerk below, not as part of the record, in a separate envelope, and 
with no certiflcate whatever, and therefore not a part of the record. 
TJnder the rules of this court they cannot be treated as part of the 
record, nor be considered by it. The motion is granted. 



THE MARGARET B. ROPEB. 

(CIreuIt Court of Appeals, Fourth Olrcult. February 8, 1901). 

No. 392. 

Abatement and REvivAii— Suit for Coi-lision— Death of Libblant. 

A suit for eollision, brought on behalf of the owners of vessel and 
cargo by the master, Is one In whicb the cause of action survives the death 
of the llbelant; and where he has given bond binding hlmself and hls 
heirs and légal représentatives to abide the Judgment of the court, and 
pay the costs adjudged against him, on his death pendîng an appeal his 
admlnistrator may be substituted Jn his stead. 

Appeal from the District Court of the United States for the Dis- 
trict of South Carolina. 

On suggestion of the death of appellant, and motion to eubstitute 
his administrator. See 103 Fed. 886. 

G. V. Meredith, for the motion. 

Alfred P. Thom and J. P. K. Bryan, opposed. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 

District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal by Dan- 
iel H. Lamson, master of the schooner Fannie Brown, on behalf of 
the owners of the schooner, and on behalf of the owners of the cargo 
taken on board thereof, and on behalf of the offlcers and crew of 
said schooner, against the schooner Margaret B. Eoper. Upon filing 
the libel the master entered into bond with surety containing the 
condition that he should ratify and conflrm ail acts whatsoever of 
his proctor done in the premises on his behalf, and shall personally 
appear in said court as often as he shall be personally required, and 
abide the judgment of the said court, or of any other court to which 
an appeal may'be had, and pay ail costs, charges, expenses, and dam- 
ages taxed or assessed against him and a surety, with further con- 
sent that exécution shall issue, etc. Counsel for the appellant now 
suggests that the master, pending the appeal, has departed this life, 
and asks leave to substitute George L. Currie, who is his administra- 
tor, in place of the said deceased master. The motion is resisted on 
the ground that, the master having acted as agent of the parties 
named, his personal représentative is not the proper person to be 
substituted. Our rule No. 19 (31 C. C. A. clxi., 90 Fed. clxi.) pro- 
vides: "Whenever, pending a writ of error or appeal in this court, 
either party shall die, the proper représentative in the personalty or 
realty of the deceased party, according to the nature of the case, may 
voluntarily come in and be made parties." The rule is analogous to 
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that of the suprême court on this subject. This rule (No. 15) says: 
"Whenever, pending a writ of error or appeal in this court, either 
party shall die, the proper représentative in the personalty or realty 
of the deceased par^, according to the nature of the case, may vol- 
untarily come in and be made parties to the case." That is to say, 
that, if the interest is in realty, the heirs at law may come, and be 
made parties; if in personalty, the personal représentative of the 
proper party. Section 955 of the Eevised Statutes of the United 
States provides that when either of the parties, plaintiff or défendant, 
in any suit in any court of the United States, dies before iinal judg- 
ment, the executor or administrator of such deceased party may, 
in case the cause of action survives by law, prosecute or défend any 
such suit to final judgment. So the question in the case is, does this 
cause of action survive? The master, having instituted the suit, en- 
tered, as has been seen, into bond binding himself, his heirs, execu- 
tors, and administrators, in many particulars, confirming ail the 
acts of his proctor proseeuting this suit, abiding the judgment of the 
court, pay ail costs, charges, expenses, and damages, consenting that 
exécution be issued therefor; in other words, he assumed a personal 
obligation to be performed by himself or his personal représentative. 
Clearly, the cause of action survives. The motion is granted. 



THE ANACKS. 

(Circuit Court of Appeals, Fourth Circuit February 7, 1001.) 

No. 862. 

1. Admttîalty — Appbat, — Kbview dp Findings of Fact. 

Findlngs of fact by a court of admiralty are presumptively correct, 
and, while reviewable on appeal, where they are made on conflictinar testi- 
mony given In the présence of the judge his conclusion will be treated with 
great respect. 

2. Shipping— Injory of Stbvbdohe — Liability of Ship. 

Libelant, who was employed by stevedores, and engaged with others In 
stowing cotton in the hold of a ship, was Injured by the roUing agalnst 
hiiti of baies of cotton lowered by the winchman upon those lying under 
the hatchway. Heîd, that In the absence of évidence to sustain allégations 
of the incompétence of the winchman to whlch the libel charged the injury, 
or to establish any Improper or unsklllful aet on his part, the ship could 
not be held liable for the injury. . 

Appeal from the District Court of the United States for the East- 
ern District of North Oarolina. 

Iredell Meares, for appellent. 

Harrington Putnam (George Rountree, on the brief), for appellee. 

Before GOFF and SIMONTON, Circuit Judges. 

SIMONTON, Circuit Judge. This case comes up on appeal from 
the decree of the district court of the United States for the Eastern 
district of North Carolina, sitting in admiralty. The libel was filed 
by Alexander McCollum against the British steamship Anaces, then 
lying in the port of Wilmington, N. 0. McCollum was a member of 
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a gang of steTedores engagea in loading the steamsMp Anaces with 
cotton. The cotton was put on board by means of steam winches. 
The baies of cotton were lying on the wharf. Three or four baies 
would be put into a sling, and then hoisted, by means of a block and 
tackle operated by the winch, over the side of the ship and over the 
hatch, and then let down into the hold. The man at the winch man- 
aged it under the direction of one of the stevedore's gang on the 
deck, who gave the orders to hoist and to lower away, He could not 
see into the hatch, and his duties were, as some of the witnesses 
express it, those of an automaton. On the 5th October, 1897, McCol- 
lum was at work in No. 2 hold, with several others of the gang, en- 
gaged in stowing the baies as they came down into the hold. The 
work had been going on from the early moming, Between 12 and 

1 o'clock the cotton was lying at the bottom of the hold, loosely piled, 
when a sling full of baies was let down into the hold on the top of this 
pile, and disengaged several of them, which rolled over; one of them 
striking McCoUum, pinning him against the side of the ship and 
injuring him seriously. The winches used in putting cotton into the 
hold were being operated under the gênerai direction of one Andrew 
Brown, and the winch used in putting the cotton into this hold No. 

2 was operated by Gurtis Croom, who had been selected by Brown. 
Groom had been in charge of the winch from 7 o'clock in the moming. 
The libel charges that Croom was an incompétent person, that the 
injury to the libelant was caused wholly by his unskîllful manage- 
ment of the winch, and that, owing to the négligence and carelessness 
of the master of the ship in employing him, libelant was hurt. He 
seeks damages for this. The cause was heard by the district court, 
the witnesses having been examined in the présence of the judge. 
Weighing the testimony, more or less conflicting, the court was of 
the opinion that libelant had not proved his case, and the libel was 
dismissed. 96 Fed. 856. An appeal was allowed, and the cause is 
hère on 15 assignments of error. Thèse ail go to errors in the findings 
of f act. 

When conflicting évidence has been submitted to a court charged 
with flnding the facts of a case, its conclusions thereon are taken 
as presumptively correct. Kimberly v. Arms, 129 U. S. 512, 9 Sup. 
et. 355, 32 L. Ed. 764; Purrer t. Ferris, 145 U. S. 132, 12 Sup. Ct. 
821, 36 L. Ed. 649. Mr. Justice Brown, in Davis v. Schwartz, 155 
U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289, states the rule with its limi- 
tations. After stating that the conclusions of fact are presumptively 
correct in the flnding by the référée, the spécial verdict of a jury, 
the flndings of a circuit court in a case tried by the court without a 
jury, under Eev. St. § 649, or in an admiralty cause appealed to the 
suprême court, he adds: 

"In nelther of thèse cases is the flnding absolutely concluslve, — as, for in- 
stance, if there be no testimony to support It But so far as it dépends upon 
conflicting testimony or upon the eredibllity of witnesses, or so far as there 
is any testimony consistent with the flnding, it must be treated as unassail- 
able." 

The same rule has been applied in admiralty in some of the courts. 
The Parthian (0. C.) 48 Fed. 564; The Albany, Id. 565,— in Massa- 
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chusetts; The Alejandro, 6 C. 0. A. 54, 56 Fed. 621, 15 U. S. App. 
103. We hâve not gone to this estent in this circuit. But we hâve 
uniformiy held that, while the findings of the court below on ques- 
tions of fact can be reviewed in this court (City of Cleveland v. Chi- 
solm, 33 C. 0. A. 157, 90 Fed. 431; The Philadelphian, 9 C. C. A. 54, 
60 Fed. 423), the conclusion of the district judge on a conflict of évi- 
dence is entitled to, and is treated with, great respect. The Lucy 
and The Spring Garden, 20 0. C. A. 660, 74 Fed. 572, 42 U. S. App. 
100; The Bowden, The Decatur H. Miller, and The Venus, 24 C. C. 
A. 267, 78 Fed. 649, 42 U. S. App. 374; The E. Luckenbach, 35 C. G. 
A. 628, 93 Fed. 841. 

The testimony has been carefully reviewed, and this court has 
reached the same conclusion with the court below. The master of 
the ship, a stranger in the port of loading, consulted the firm, which 
was largely engagea in the export trade, and under their advice em- 
ployed Brown to superintend the winches and to employ his assist- 
ants. Brown engaged Curtis Groom, with whose competency he 
was acquainted, and whom he had employed on previous occasions. 
In this respect the master showed no négligence. Some of the wit- 
nesses for libelant say that complaint was made to the captain of the 
incompetency of Groom. The testimony they gave did not impress 
the trial judge, nor does it impress this court. 

G-reat stress is laid in the testimony, and has been insisted on in 
argument, upon the inexpérience and unskillfulness of Gurtis Groom, 
the winchman. The question in the case is, was the accident caused 
by any improper or unskillful act of Gurtis Groom? The testimony 
shows that Groom was, at the winch, an automaton, acting solely 
upon the signal of the stevedore, Isler, on deck. The duty of this 
man was to tell him when to put on the winch and when to release the 
cotton. Groom swears that Isler gave him the signal to lower away 
as he got the cotton over the hold. Ail agrée that the baies were 
lowered regularly, and that they did not fall into the hold. To this 
point Groom and Isler are the only witnesses. The complaint is that 
Groom, without orders, lowered the cotton. Isler, in his testimony, 
says that he did not give the signal, — any signal. But, if he was 
attending to his duty, he could not hâve avoided seeing the cotton 
when it came over the side of the ship and rose to the point over 
the hold, and nothing could hâve been easier than to give the winch- 
man directions to hold. But he says that he said nothing at ail to 
him. The burden of his testimony is the gênerai incompetency of 
Groom. The crucial fact seemed to escape his attention. Yet on 
cross-examination the admission is wrung from him that Groom con- 
tinued at the winch for days after the accident, and that the same 
gang of stevedores continued to work in the same hold. It was in- 
cumbent on libelant to prove his case. This he has failed to do. 
The decree of the district court is affirmed. 
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THE COLTTMBIA. 

(District Court, E. D. Pennsylvania. Febniary 18, 1901.) 

Masteb and Sbkvant — Injurt op Servant— Dbfectivb Appliances. 

Libelant, a coal passer on a steamship, was assistlng in removlng ashes 
from the tire room. He fllled buckets, which were then hooked to a 
Chain, and drawn up througli a ventilating shaft by means of a hand 
windlass by another member o£ the crew on the deck, who emptied the 
bucket, and again lowered it. An empty bucket falling down the shaft 
struck and injured libelant. He claimed that the bucket caught on one of 
several nuts that projected about half an Ineh Into the cyllnder of the 
shaft, and thus became detached from the hook; and that the ship waa 
négligent in permitting the présence of the nuts, and in not providlng 
a more secure hoolt. EeU, that the court could not Infer that the accident 
happened as alleged; and, in the absence of any proof as to the conduct 
and care of the man on deck, or that the bucket was in fact attached to 
the Chain, and not aceidentally dropped from the deck, the injury could not 
be chargea to the improper construction of the shaft or hook. 

In Admiraltj. Libel for personal injuries. 

Jos. I. Goodbread, for libelant. 
Henry B. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. Tlie libelant was a coal passer 
on the Norwegian stearnship Columbia, and on August 23, 1900, was 
at sea on a voyage from Central America to the port of Philadelphia, 
As part of his duty, he was assisting to remove ashes from the flre 
room to the deck, the work being done in the following manner: A 
chain attached to a hand windlass on deck was let down through 
a ventilator to the flre room. To the end of the chain was fastened 
a round hook, haring a turn of about 2J inches, and upon this hook 
the man on duty in the flre room hung a bucket fllled with ashes. 
The bucket was then hoisted to the deck, where the man on duty 
there took it from the hook, and emptied the ashes through a tun- 
nel into the sea. Meanwhile a second bucket was being fllled in 
the flre room, so that it might be in readiness to take the place of 
the empty bucket, when this should be again let down through the 
ventilator. Upon the day in question the libelant was at this work 
in the flre room, his right hand resting upon a full bucket standing 
under the elevator shaft, ready to be hung upon the hook, when the 
empty bucket fell down the shaft, and struck his hand, breaking 
several bones, and thus doing the injury complained of. 

No one testifies how the accident happened, but I am asked to 
infer that the empty bucket, in its descent down the shaft, struck 
upon one of several nuts that projected about a quarter or a half of 
an inch into the hollow cylinder of the shaft, and was in this man- 
ner detached from the hook. The négligence complained of is the 
présence of the projecting nuts, coupled with the character of the 
hook, — especially the character of the hook. It is argued that the 
hook should hâve been S-shaped, or else provided with a ring, or a 
spring clasp, so that the bucket could not hâve become detached by 
any accident. It is évident, I think, that the character of the hook 
does not require attention, unless the court should conclude that the 
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accident was caused by the bucket becoming detached in conséquence 
of striking a nut after the descent from the deck began; and to this 
conclusion I am unable to come. There is no direct évidence how 
the bucket came to fall, and it is quite as easy to infer that it fell 
down tlie shaft before it was attached to tbe chain at ail, or that 
the fall was caused by a négligent moTing of the chain by the man 
on deck after the descent had begun, as it is to infer that the man 
on deck was careful throughout, and that the injury was due to the 
improper construction of the shaft or of the hook. No évidence was 
ofEered concerning the conduct of the man who was at work upon 
the deck, and in this state of the proof I am of opinion that the libel- 
ant has failed to sustain the burden of proving the négligence of the 
ship by a prépondérance of évidence. 
The libel is dismissed, but without costs to the respondent. 



THE CHARLES D. LANB. 
(District Court, D. Washington, N. D. February 16. 1901.) 

1. Seamen— Wages Rbcovekable— Riqht to Dischargb on Vbssel Becominq 

DiSABLED. 

A vessel whlch Is so injured by encountering ordinary périls of naviga- 
tion as to be unfit to complète the partlcular voyage commenced, is "lost 
or wrecked," wlthln the meaning of Rev. St U. S. § 4527, and the seamen 
employed for sueh voyage may rightfuUy be dlscharged on her retum to 
the port of departure, and are entltled to reeover wages only for the tlme 
actually served. 

i, SaME— VOUJNTARY SiGNING OF ReLEASB. 

A vessel, soon after startlng on a voyage, became so disabled in a storm 
as to be unable to proceed, and jettisoned a portion of her cargo, and re- 
turned to the port of departure for repairs, where the master dlscharged 
the crew, and paid them their wages for the time served. The men pro- 
tested that they were entltled to a month's pay, but without compulsion 
accepted the money tendered, and slgned a fuU release in the présence of 
the shîpping commissloner. Held, that they were bound by such release, 
and could not malntain a suit agalnst the vessel for additlonal wages. 

Libel by the crew of the steamship Charles D. Lane, who were dls- 
charged upon the return of the vessel to port in a disabled condi- 
tion, after encountering a storm. The libelants were paid for the 
time of actual service, and at the time of receiving payment signed 
an agreement before a shipping commissloner, releasing the vessel, 
her master and owners, from ail liability on account of their con- 
tract. On final hearing. Decree of dismissal. 

Palmer & Brown, for libelants. 
Kichard Saxe Jones, for claimant. 

HANFOBD, District Judge. The facts in this case, according to 
a statement thereof, agreed to by respective parties, are as follows: 
The libelants signed shipping articles for a voyage from Port Town- 
send to Guayaquil, Ecuador, and other ports and places, back to a 
final port of discharge in the United States; the term of employ- 
ment not to exceed 12 calendar months, and started on said voyage; 
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but, after the steamer passed Cape Flattery, tlie wind and seas be- 
came extremely violent, doing such damage to the vessel that she 
was obliged to jettison part of her cargo, and return to port for re- 
pairs. The damages to the vessel were so extensive that she was 
partly fllled with water, which ruined a large i)art of her cargo, and 
extinguished the fires in the engine room; so that, being unable to 
make port by her own power, she required the assistance of a tng 
to bring her in. At the time of commencing this suit the extent of 
the damages to the cargo had not been ascertained, and the losses 
chargeable to the insurers had not been adjusted, nor had it been 
determined whether the vessel would proceed on the same voyage 
after completing her repairs, or seek other employment. After being 
towed into port, the captain declared the voyage terminated, and dis- 
charged his crew. The libelants ail went before a United States 
shipping commissioner, and received from him wages at their con- 
traet rate for seven days, that being the time intervening from the 
commencement of the voyage until their discharge. At the time of 
receiving their money each of the libelants protested that he was 
entitled to and should be paid one full month's wages, as provided 
in cases of wrongful discharge by section 4527, Eev. St. U. S. Nev- 
ertheless, each of them, with full knowledge of the nature and pur- 
pose of the transaction, received the money tendered, and signed 
the release, and there is no prêteuse that any fraud or deceit was 
practiced, or that the men were acting under duress. Under the 
circumstances shown it cannot be said that the act of the master 
in discharging his crew was a wrongful act. It was necessary for 
him to déclare the voyage terminated. The necessity arose from en- 
countering périls of navigation which ail mariners understand may 
happen to any ship on any voyage. Every contract of shipment made 
by seamen is made in view of such a contingency; and when the 
contingency happens, and the voyage is broken up, without fault on 
the part of the captain or the ship, but wholly by force of the natural 
éléments, it must be assumed that the contract is terminated in a 
manner contemplated and impliedly consented to by the parties, and 
the case does not corne within the provisions of section 4527, Rev. St. 
U. S. The libelants received the full amount to which they were 
entitled by the provisions of section 4526, Rev. St. U. S. A ship, to 
be lost or wrecked within the meaning of the words of that section, 
does not hâve to be completely destroyed. I hold that if a vessel 
is lost to her owners without fault on their part, or if she is so in- 
jured by encountering ordinary périls of navigation as to be unfit 
to complète the particular voyage commenced, the terms of the stat- 
ute are met, and the seamen receive ail they can legally claim when 
they are paid wages at the contract rate for the time of actual serv- 
ice. Flanagan v. Steamship Co. (D. C.) 30 Fed. 202. 

There seems to be a popular idea that a seaman cannot be bound 
by any contract, in writing or otherwise, with référence to his Per- 
sonal services as a mariner or in settlement for wages. While the 
courts regard seamen as wards of the admiralty, and protect them 
from unfair treatment, notwithstanding their own improvidence in 
signing away their rights, still seamen are recognized as men and 
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agreemeûts which thej make deliberatelj, intelligentlj, and volun- 
tarily are to be enforced in tlieir favor, and tàey are to be bound 
thereby, the same as other compétent parties to lawful contracta. 
Evidence of a verbal protest or assertion of a claim inconsistent 
with the terms of their written agreement made before or contem- 
poraneously with. the act of signing it cannot be admitted. To annul 
the release because the men protested v^ould, in effect, make oral évi- 
dence of mère dissatisfaction superior to a written contract. ITiese 
men were on land, and under the protection of their government. 
They were put to their élection to accept the money tendered and 
sign the release, or proceed in the usual way to secure an adjudica- 
tion of their demands, and, having made their élection to accept 
the tender and sign the release, they cannot now in good faith litigate 
for additional wages. The Pennsylvania (D. G.) 98 Fed. 744. 

Upon both of the grounds upon which the case is defended I hold 
that the libelants hâve no meritorious cause of action, and therefore 
direct that a decree be entered dismissing the case, with costs. 



THE NORTHEEN LIGHT (two cases). 
(District Court, D. Washington, N. D. January 29, 1901.) 

1. SHIPPING— BOTTOMRY — Nbcessity. 

Where a vessel carrying passengers was so destitute of provisions that 
passengers and crew were put on short allowance, and very little re- 
mained when she reached an intermediate port, and the master was 
without money, and unable to obtaln crédit at such port, or to communi- 
cate with the owners or charterers within a reasonable time, the case 
was one of such necesslty as justifled his giving a bottomry bond on the 
shlp for the money requlred. 

2. Bamb — Reqxjisites and Validitt of Bokd. 

A bottomry bond, which does not purport ta create any Personal lia- 
blUty, and which is payable flve days after the arrivai of the ship at her 
port of destination, expresses a contract by which the debt is subject 
to the maritime risk essentlal to support such a bond. 
8. Same — Exaction op Premium. 

The exaction of a premium of 10 per cent., besides Interest, on the 
amount loaned on a bottomry bond on a bark having several hundred 
miles to sail before completing her voyage, Is not so extortlonate as to 
Invalidate the bond. 

4. SKAMEN— WagBS— OVBRTIMB. 

Seamen servlng under entire contracts, elther by the month or for the 
voyage, are not entitled to a lien on the vessel for overtime on account 
of services rendered on Sunday or at night, where the work performed 
was not outside their proper duties under their contracts, notwlthstanding 
a promise by the master to pay them for such overtime. 

5. Makttimb Liens— Seuvicbs as Watchman. 

A watchman employed for a vessel by the master by the day for no 
definlte perlod is not entitled to a lien on the vessel for wages on account 
of services rendered under such contract after the vessel bas- been taken 
Into légal custody.i 

In Admiralty. Libels to establish liens against the bark Northern 
Light. 

iMaritlme liens for supplies and services, eee note to The George Dumols, 
15 0. 0. A. 679. 
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Charles F. Munday, for Pacific Clipper Line. 
Preston, Carr & Gilman, for Laidlaw and Stoel. 
Ira Bronson, for claimant. 

Boyd J. Tallman, Piles, Donworth & Howe, and L. Frank Brown, 
for interveners. 

HAJNFORD, District Judge. From the évidence and pleadings in 
thèse cases I find that in the month of July, 1900, the American 
bark Northern Light was dispatched by her charterers on a voyage 
from Nome to Seattle, with a large number of passengers, who, to- 
gether with the officers and crew, made a total number of 100 per- 
sons; that, being insufiiciently supplied with water and stores for 
the voyage, it became necessary for the vessel to stop at Dutch Har- 
bor to procure necessary supplies. The captain had no money, and, 
after making an effort to obtain supplies at Dutch Harbor on crédit, 
and being unsuccessful, he was obliged to obtain money by bond- 
ing the ship. It was impossible for him at that place to communicate 
with the owners or charterers without great delay, and the ship was 
eo nearly destitute of provisions that he could not proceed on the 
«oyage, nor remain at Dutch Harbor while waiting to communicate 
with the owners or charterers, because he was unable to feed the 
passengers and crew while waiting, and the expense of delay would 
iiave been a large sacrifice. Under those conditions the captain ob- 
tained a loan of |2,000 for which the bottomry bond pleaded by Laid- 
law and Stoel in their libel was executed and delivered. This bond 
is for the amount of $2,200, with interest on that amount at the 
rate of 8 per cent, per annum, due and payable flve days after the 
arrivai of tiie ship at Seattle; the $200 in excess of the amount loaned 
being a premium which the lenders exacted. The bond recites the 
conditions making it necessary for the captain to procure the loan, 
and contains ail the essentials of a valid bottomry bond. The valid- 
ity of the bond is disputed on three grounds : First, insufScient évi- 
dence of a necessity for hypothecating the ship; second, the bond 
is not, by its terms, payable upon the contingency of the safe ar- 
rivai of the vessel at her port of destination ; third, the bond is void, 
because given for an amount in excess of the amount actually loaned. 

1. By the uncontradicted testimony it is clearly shown that the 
vessel was so nearly destitute of provisions when she left Nome that 
the passengers and crew had to be put on short allowances before 
reaching Dutch Harbor, and on arrivai there very little remained. 
The captain's testimony that he had no money, that he applied for 
crédit at Dutch Harbor, and was refused, is also uncontradicted. 
I think that a very clear case of necessity is made out. 

2. The bond does not purport to create any personal liability, and 
there was no separate agreement making the captain, owners, or 
charterers liable for the debt, and by the terms of the bond payment 
was not to be due until five days after arrivai of the ship at Seattle. 
From this it appears plainly to me that the bond does clearly ex- 
press a contract by which the lenders assume the risk of the vesse) 
being lost before reaching her destination, and their debt was sub- 
jected to the maritime risk essential to the validity of a bottomry 
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bond, because payment could mot be enforced until after arrivai of 
the sMp at Seattle, and then only by a proceeding in rem. 

3. It is usual and lawful for lenders upon this kind of security, 
who assume the risk of losing money advanced to enable a ship to 
proceed upon her voyage, to require compensation at a libéral rate. 
The exaction of a premium of 10 per cent, of the amount actually 
loaned, under the circumstances detailed, in addition to interest at 
the rate of 8 per cent, per annum, was not, in my opinion, extortion- 
ate. The transaction was not intended to cover a swindle upon the 
owners or insurers of the ship, or other creditors. Therefore the 
case does not come within the rule laid down by the suprême court 
in the case of Carrington v. Pratt, 18 How. 63. The validity of a 
similar bond was sustained by Judge Story in the case of The Packet, 
Fed. Cas. No. 10,654. 

4. Members of the crew hâve intervened to recover wages due 
them for services on the voyage from Seattle to Nome and return, and 
from the évidence I find that the following sums are due them, to 
wit: Swenson, $246.50; Quigley, $80; Sogerson, |43; Erickson, |75; 
Dixon, $75; Nelson, $75; King, $156; Eoche, $75; Casey, |75; Prell, 
$80; Corlett, $20; Bittamount, $20; Armstrong, $75; Snyder, $2.50. 

5. I disallow ail claims of seamen for overtime, because it appears 
from the évidence that they were serving under entire contracts for 
either a fixed rate of wages per month or a specified sum for making 
the run from Nome to Seattle, and it does not appear that they per- 
formed any work outside of their proper duties under their contracts. 
There is uncontradicted évidence that some of them worked on Sun- 
day and during the nighttime at Dutch Harbor, and that the captain 
promised to pay them for overtime at the rate of |1 per hour, but 
the évidence does not show that there was any work to be performed 
except the ordinary routine work necessary to take proper care of 
the ship and serve the passengers, and I hold that the captain had 
no authority to create a lien upon the ship for extra pay for doing 
that kind of work. The intervening libelant Snyder claims wages 
at the rate of $2.50 per day from August 20th to August 31st for 
services as watchman under a contract with the captain, but he was 
only employed one day before the vessel was taken into custody by 
the marshal. His contract was not made for a deflnite period of 
time, and I hold that under such an indefinite contract there can be 
no lien upon the vessel for services rendered while she was in légal 
custody. 

6. The évidence sustains the allégations of the libel of the Pacific 
Clipper Line, and of the intervening libels of the Frye-Bruhn Com- 
pany and the Puget Sound Tugboat Company. Each of said parties 
acquired a valid lien upon the ship for the amounts sued for. The 
fund derived from the sale of the vessel is not suflBcient to pay in 
fuU ail the liens, and I hold that the respective parties are entitled 
to payment in the following order: First. The costs and expenses 
of litigation will be paid in full, including proctors' fées, which will 
be allowed by the court as follows: Proctors for the seamen suing 
for wages are allowed a total amount of $170, of which Mr. Tallman 
will receive $30, and Mr. Brown |140; the proctors for the Puget 
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Sound Tugboat Company, |20; the proctor for the Frye-Bruhn Com- 
pany, |20; the proctor for the Pacific Clipper Line, Î20; and the 
proctors for Laidlaw and Stoel, |20. Second. The wages of the sea- 
men will be paid in full in the amounts above specifled. Third. 
The Puget Sound Tugboat Company will be paid |150. Fourth. 
The balance of the fund in court will be paid to Laidlaw and Stoel, 
on account of their bond. 



THE WEST BROOKLYN, 

(District Court, S. D. New York. February 7, 1899.) 

Collision— ExcEssiTB Speed — Fog. 

A tug returnlng from sea with two dumps In tow on a hawser colllded 
at aboTit 12 midnight, in a thici: fog, with a ferryboat. Both boats gave 
proper signais, whicti were lieard by each some four or flve minutes be- 
fore the collision, which occurred at about right angles. Each claimed 
that his own boat was stopped at the time of the contact. This évidence 
was rendered improbable from the severe injuries suffered by both ves- 
sels. The lights of the colliding vessels were discovered at a distance 
of from 100 to 200 feet. Held, that both vessels were in fault, in not 
sufficiently reduclng their speed so as to hâve been able to corne to a 
full stop after the discovery of the lights. 

In Admiralty. 

Carpenter & Park, for libelant. 
James J. Macklin, for claimant. 

BROWN, District Judge. The collision occurred in the main ship 
channel, off the lower end of Grovernor'a Island, at about 11:45 p. m. 
of December 9, 1897, in thick fog. The libelant's tug, J. A. Dumont, 
was returning from sea, with two dumps in tow upon a hawser. The 
ferryboat was bound from the Battery to Thirty-Ninth street, South 
Brooklyn. She met with thick fog before reaching Port William, 
passed to the westward of it on her usual course, and soon heard the 
fog signais of the Dumont a little on her starboard bow. Her signais 
were one long and two short whistles, indicating a tow. The ferry- 
boat gave the proper signal, and both sides agrée that thèse signais 
were heard by each, some four or flve minutes before the collision. 
The collision occurred at about right angles, as both also agrée. 
Each side claims that his own boat was stopped in the water at the 
time of contact, and each contends that it did not change much from 
its proper course. The tug admits porting a point or two. Both 
agrée that the lights could not be seen above 1(>0 or 200 feet off. 

I bave carefully considered the évidence on ail the contested points. 
I am satisfied that neither boat was stopped at the time of collision. 
Had the tug been stopped, as contended, it is impossible that such a 
dent could hâve been made in the side of the ferryboat as was made 
in the wearing pièce of the guard; had the ferryboat been stopped, 
it is impossible that such marks could hâve been made near the tug's 
bitts, or so much broken and carried away of her stem and starboard 
bow. 
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2. The pilot's testimony is very positive that at the time of colli- 
sion, he was heading S. ^ W., and that the place of collision was too 
much to the northward to admit of turning to port to make the course 
towards the Brooklyn landing. In that situation, had both vessels 
kept their ordinary courses, the angle of collision would not hâve ex- 
ceeded one or two points at most. It is in the highest degree im- 
probable that the ferryboat at that place should hâve been tumed so 
as to run upon the flats near Governor's Island; and I hâve no doubt, 
therefore, that the principal part of the change in order to make the 
collision nearly at right angles, was due to a change of course by the 
tug; and the évidence indicates that this may hâve been in part, at 
least, owing to inaccuracy in the compass, the déviation of which was 
not known to the pilot of the tug. 

The collision was partly due, therefore, to the course of the tug 
too much to the eastward, either by some gênerai error in her course, 
or, as is more probable, from porting when the pilot thought he heard 
the ferryboat's whistle on his port bow. There is great liability to 
err in locating the position of sound in fog (The Lepanto [D. C.j 21 
Fed. 651, 657); and if the tug had been on the proper course up- 
stream in that locality when the ferryboat's whistles were ârst heard, 
the whistles must hâve been either nearly dead ahead, or a little on 
the starboard bow instead of on the port bow. But besides this, the 
tug in so dense a fog and with a tow on a hawser behind her, ought 
to hâve proceeded more slowly after the ferryboat's whistles were 
heard, so as to be able to come to a full stop in the water before 
collision after the ferryboat's lights were seen 100 or 200 feet distant. 
The same obligation rested on the ferryboat also. The fact that the 
collision was at right angles and not nearly head and head, made it 
easier for each boat to come to a full stop in the water before colli- 
sion. There was abundant time for this after the signais were heard 
by each. Had either sufBciently reduced her speed, as she was bound 
to do, it is plain that upon a right-angled collision no serions damage 
could hâve been done by either to the other. 

The libelant is therefore entitled to a decree for half damages only. 
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JOHNSTON V. OITT OF PITTSBURG et al. 

(Circuit Court, W. D. Pennsylvania. February 20, 1901.) 

JuBiSDiCTiON op Fédéral Courts— Amount in Controverst— Taxpateh's 
Suit to Enjoin Contbact by City. 

In a suit by a property owner and taxpayer in a city against tlie clty 
and a bidder for public worli to enjoin them from entering into a contract 
for such work, the value of the contract, and not tlie amount of the tax 
complainant may be requlred to pay if the contract Is performed, is the 
sum or amount in controversy, for the purpose of determining the jurisdic- 
tlon of a fédéral court.i 

In Equity. On plea to jurisdiction of court. 

Thomas Patterson and W. B. Eodgers, for plaintiff. 
Clarence Burleigh, for défendants city of Pittsburg and others. 
Knox & Reed and J. H. Beal, for défendants Pittsburg Asphalt Co. 
and otkers. 
Watson & McCleave, for défendant Pennsylvania Asphalt Pav. Co. 

BUPPENGTON, District Judge. This is a bill in equity brought 
by James C. Johnston, a citizen of South Carolina, and a property 
owner and taxpayer of Pittsburg, against the said city, several of 
its officiais, and the Pennsylvania Asphalt (Company, a corporation 
of the State of New Jersey. The allégation of the bill is that a con- 
tract for grading and paving several streets of said city was un- 
justly and illegally awarded said asphalt company. The relief sought 
against the city is that it be enjoined from entering into a contract 
with the asphalt company pursuant to such letting, from executing 
and delivering such contract, and from paying any money thereunder. 
The relief sought against the asphalt company is that any contract 
made with it by the city be surrendered for cancellation. The bill 
avers the matter in controversy exceeds $2,000. To this bill the 
respondents unité in a plea in wMch they allège that the total lia- 
bility of the city under the contract is less than |300,000; that the 
total valuation of the city for taxation is $270,000,000, and that the 
value of complainant's property is about |3,500 ; that the taxes that 
can be levied on complainant's property by reason of the perform- 
ance of said contract cannot amount to $2,000. The plea allèges 
that the amount in controversy is less than $2,000, and therefore the 
fédéral court has no jurisdiction. It will thus be noted the only 
question now before us is one of jurisdiction, — ^whether the requisite 
jurisdictional amount is involved. After careful considération, we 
are of opinion this plea must be overruled. The bill does not seek 
to enjoin the levy of a proposed tax, or restrain collection of one 
levied. True, it is averred complainant is a property owner and tax- 
payer; but this is evidently done to show he is not an intermeddler, 
and on the theory that such facts give him standing to file a bill 
to question the legality of the contract. If the prayers of the bill 

1 Jurisdiction of circuit courts as affected by amount In controversy, see 
notes to Auer V. Lombard et al., 19 C. C. A. 75; Tennent-Strlbllng Shoe Co. 
T. Roper, 36 C. C. A. 459. 
106 F.-^8 
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were granted on final hearing, the asphalt company would be de- 
prived of a contract far in excess of the required jurisdictional sum. 
If this asphalt company was a respondent in a bill flled in a state 
court, the prayer of which was to strike down such a contract, mani- 
festly its right of removal to a fédéral court, if otherwise proper, 
could not be denied by reason of the allégation that the matter in 
controversy was the amount of taxes the complainant would hâve 
to pay if the contract were performed. The principle applicable to 
the présent case is set forth in Mayor, etc., of Baltimore v. Postal 
Tel. Co. (G. C.) 62 Fed. 500, where it is said: 

"It is true that where a WU In equity is flled to abolish a nuisance, oi" to 
set aside a deed, or for a decree giving other mandatory or preliminary relief, 
it is the value of the property of which the défendant may be deprived by 
the decree sought which Is the test of jurisdictlon, and not the claim of the 
complainant." 

This principle underlies Market Co. v. Hoffman, 101 U. S. 113, 25 
L. Ed. 782, where the value of the right, the exercise of which was 
enjoined, was held to be the test of jurisdiction; Kailroad Co. v. Ward, 
2 Black, 485, 17 L. Ed. 311, where, in a bill to abate a public nuisance, 
it was held the value of the obstruction, and not the damage of the 
plaintifl, was the matter in controversy; Stinson v. Dousman, 20 How. 
461, 15 L. Ed. 966, where it was held the title to the land, and not 
the rent sued for, was the matter in controversy; Rainey v. Her- 
bert, 3 U. g. App. 600, 5 C. C. A. 183, 55 Fed. 443, where, on a bill to 
abate a private nuisance, the value of the respondent's use of a pro- 
jected coking plant, the use of which was sought to be enjoined, was 
held to be a matter in controversy and to sustain jurisdiction ; Whit- 
man v. Hubbell (0. C.) 30 Fed. 81, where, on a question of jurisdiction, 
it was said, "The matter in dispute is the value of the right to main- 
tain the awning, not the amount of damage done by it to the plaintifl." 
To thèse may be added Dickinson v. Trust Oo. (0. G.) 64 Fed. 895; 
Lehigh Zinc & Iron Co. v. New Jersey Zinc & Iron Co. (G. 0.) 43 Fed. 
547; Symonds v. Greene (C. C.) 28 Fed. 834. The plea is overruled, 
with leave to the respondents to answer within 30 days. 



CLAEK v. ANHEIER. 

(Circuit Court of Appeals, Eighth Circuit. March 8, 1901.) 

No. 1,448. 

MOBTGAGEB IN Possession— Appi.ica.tion of Chops. 

Where G. sold land to S., to be paid for by application of half the crop 
each year tiU full payment of the price, and after S. had mortgaged it to 
C, and C. had gone into possession under the mortgage and put In a 
crop, Gr. was pald ail the purchase prlce and gave a deed, he Is not entl- 
tled to half the crop, though reservlng such Interest as S. had therein; 
S. being entltled only to hâve the value of the crop applied on his debt 
toC. 

Appeal from the Circuit Court of the United States for the District 
of North Dakota. 

The leading facts on which this case turns are as follows: On the 2l8t 
day of May, 1881, George P. Grifflth and Elmer L, Signor entered into a con- 
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tract, by the terms of which Grifflth agreed to sell to Signer a certain section 
of land in North Dakota for $7,040, to be paid in the tlme and mauner follow- 
Ing: The purehaser agreed to break 30O acres of the land prior to the lOth 
of July, 1891, and that he would "cultlvate and raise yearly thereon and 
thereafter a crop of wheat," and that he -would "deliver one-half of ail the 
crop of wheat raised on said premises annually, eommencing with the year 
1892, and until the full sum of $7,040, with Interest thereon at the rate of 
seven per cent, per annum from and after Aprll 1, 1892, shall hâve been 
paid." It was further sttpulated that the seller reserved "the right to hâve 
and hold a lien upon ail the crop of grain to be grown and raised upon said 
land, and any and ail portions thereof, during the life of this agreement, 
to secure the conditions contained herein, and to secure the prompt and faith- 
ful performance of ail the stipulations and agreements and promises of the 
party of the second part." And it was further stipulated that the instru- 
ment should constitute a "mortgage to the said party of the fîrst part, ail of 
the crop and crops of grain, of whatsoever name or nature, to be grown, 
sown, raised, and harvested upon the said lands, and the whole thereof, 
during the years 1892, 1893, 1894, and 1895." Signor entered into the pos- 
session of the land under the contract, and continued to occupy and cultivate 
it until the 9th day of May, 1897, when he leased it for one year to G. Lee 
Glark, the appellant, who entered into the possession thereof under the lease, 
which by its express terms expired on the 9th day of April, 1898. This lease 
provided that the lessee should sow and plant the land to wheat, and pay for 
rent of the land during the season of 1897 one-half of the crop of wheat 
grown thereon, according to tlie terms of the contract between Grifflth and 
Signor above mentioned. The rent of that year was paid, and is uot hère in 
eontroversy. On the 15th day of July, 1897, Grifflth conveyed the land by 
quitclaim deed to Christopher H. Anheier, as receiver of the Citizens' Na- 
tional Bank of Fargo, N. D., the appellee, subject to the rights of Signor 
under his contract with Grifflth; and by the same instrument Grifflth as- 
signed and tran.sferred to the appellee ail his rights under that contract. On 
the 9th day of April, 1898, Signor conveyed the land by quitclaim deed to 
G. Lee Clark, the appellant. It is elaimed by Clark that this deed, though 
absolute in form, was in fact a mortgage to secure the payment of an indebt- 
edness owing by Signor to Clark, and that his possession of the land for the 
year 1898 was as mortgagee under this deed, and not otherwise; and the 
eontroversy in this case is over one-half of a crop of flax raised on the land 
by Clark in 1898. On the 25th day of March, 1899, the appellee, for the 
considération of $6,000, conveyed the land to Sophia A. Signor. The amended 
bill on which the case went to final hearing and cornes before this court was 
flled by Christopher H. Anheier, as receiver of the Citizens' National Bank 
of Fargo, N. D., against 6. Lee Clark on the SOth of June, 1899. It allèges, 
on information and belief, that the défendant, Clark, cropped the premises 
during the year 1898 by virtue of the contract entered into between him and 
Signor, whereby the land was leased by Signor to Clark for the year 1897. 
It also eontains an averment to the effect that It was agreed between the 
complalnant and défendant that a crop of flax was to be put In on the prem- 
ises during the year 1898. The bill praya that it may be decreed that un- 
der the contract of lease between Signor and Clark the complalnant has a 
lien upon the crop of flax raised upon the land by the défendant, Clark, in 
the year 1898, and prays a foreclosure of the same. The averments of the 
bill are denied by the answer. The circuit court entered a decree as prayed 
for in the bill, and the défendant appealed. 

Seth Newman (B. M. PoUock, on the brief), for appellant. 
V. R, Lovell, for appellee. 

Before CALDWELL, SA:NB0EN, and THAYEB, Circuit Judges. 

CÂUyWELL, Circuit Judge (after stating the facts as above). 
Under the contract between GrifQth and Signor for the sale and 
purchase of the land, Signor was to sow the land in wheat an- 
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nually, and deliver one-half of the crop grown to GrifSth, not aa 
rent for the land, but in payment, at its market value, of the 
purchase money. In other words, under the contract payment 
for the land was to be made by applying to that purpose one-half 
of the yearly wheat crop grown on the land, until full payment 
had been made. Of course, it was open to Signor to pay the pur- 
chase price in money if GrifAth or his assignée was willing to 
accept it; and whenever the purchase money and interest was paid, 
no matter by whom or in what manner, neither GrifQth nor his as- 
signée could thereafter assert any claim to or lien on the crops grown 
on the land. Three months before this bill was filed the complainant 
had sold and conveyed the land to Sophia A. Signor "for the sum of 
|6,000 in cash." Six thousand dollars was largely more than was 
then due on the purchase money under the Grifflth and Signor con- 
tract, and, while there is some paroi évidence to the eflect that other 
considérations entered into this sale, there is nothing to that effect 
in the deed,which is absolute and without qualification or réservation. 
Tn the bill filed by the complainant on the 18th of April, 1899, against 
Elmer L. Signor and the appellee, seeking, in substance, the same re- 
lief soiight in the présent bill, the complainant gave this version of 
the transaction which resulted in the conveyance of the land by the 
complainant to Sophia A. Signor: 

"And your oratoi further shows that on or about the 24th day of March, 
1899, a settlement was effeeted between your orator and the défendant Elmer 
L. Signor and his mother, Sophia Signor, by the terms of which ail matters 
in différence between your orator and said défendant and said defendant's 
mother were compromised. adjusted, and settled. And your orator further 
shows that the terms of the settlement between your orator and the défend- 
ant Elmer L. Signor and his mother were that your orator should convey 
by receiver's deed ail his right, title, and interest in and to the herein- 
before described premises to the mother of the défendant Signor, and that 
said défendant Signor should pay your orator the sum of six thousand dollars, 
and assign to him ail Signor's claim to one-half of the crop In eontroversy." 

It will be observed that in that bill, which was sworn to, the com- 
plainant set up no claim to the crop in eontroversy under the Griffith 
and Signor contract or under the Signor and Clark lease for the year 
1897, but set up and relied on an assignment to him of "ail Signor's 
daims to one-half of the crop in eontroversy." If Signor had no just 
"daim to the one-half of the crop" as against the appellee, then his 
alleged assignment invested the complainant with no right. Passing 
further considération of thèse facts for the présent, and coming to 
the case made by the présent bill, we flnd the complainant rests his 
claim to the one-half of the flax crop in dispute on two grounds: 
First, he allèges on information and belief that "said défendant Clark 
cropped said premises during the year 1898, by virtue of the written 
contract entered into by said défendant for the year 1897, and by 
so doing undertook, promised, and agreed to observe and keep the 
covenants of the contract hereinbefore set forth"; and, second, that 
"it was agreed between this complainant and the défendant that a 
crop of flax should be put in on said premises during the year 1898 
in lieu of a crop of wheat, as provided in the contract hereinbefore 
set forth." The answer dénies thèse allégations, and upon thèse 
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lissues of fact the paroi testimony is conflicting. The défendant tes- 
tifled in his own behalf that he did not cultivate the land in 1898 un- 
der the Signor lease of 1897, but that that lease expired on the 9th 
day of April, 1898, by its own limitation, and that he thereupon pro- 
cured a quitclaim deed from Signor for the land, which was to be 
treated as a mortgage to secure the payment of a large sum of money 
! which Signor owed him, and that he took and held possession of the 
land and cultivated it in 1898, and raised the crop in dispute, as a 
mortgagee in possession j and he dénies with emphasis that he ever 
raade any contract whatever with the complainant for the cultiva- 
tion of the land that year, or as to the kind of crop he was to grow 
thereon. We forebear discussing the conflicting paroi testimony on 
thèse issues. Conceding that it leaves them in some uncertainty, 
there are two rules applicable to the case which dispel ail doubt: 
The first is that the burden of proof is on the complainant to satisfy 
the court of his right to recover; and the second is that where the 
paroi testimony leaves the facts in doubt the court will look to the 
writings in the case, and give effect to them according to their légal 
import. Applying the latter rule, it is clear that the lease of the land 
from Signor to Clark for the year 1897 expired on the 9th day of 
April, 1898; and it is equally clear upon the face of the writings that 
Clark did not hold the possession and cultivate the land under that 
lease for the year 1898, but that he was entitled to possession of the 
land and the crops grown thereon for that year under his mortgage 
deed, — the fact being satisfactorily established that Signor was his 
debtor, and that there was a suiHeient considération for the exécution 
of the deed. We are satisfled that if the complainant, when he con- 
veyed the land to Mrs. Signor, made any kind of réservation or agree- 
ment concerning the crop of 1898, it did not extend beyond the inter- 
est, if any, that Signor might hâve therein; and it seems clear, both 
upon the weîght of the paroi testimony and on the face of the writ- 
ings, that he had no interest whatever in the crop of that year, other 
than that to which every mortgagor is entitled as against his mort- 
gagee in possession, namely, the right to hâve the rents and profits 
applied towards the extinguishment of the mortgage debt. It is 
quite évident that when the complainant settled with Signor, and 
received full payment for the land, and conveyed it to Signor's 
mother, he believed or suspected that the appellant, Clark, had culti- 
vated the land in 1898 under a renewal of the lease of 1897; and 
as under that lease the rent reserved (being one-half of the crop) was 
to be paid to G-riffith or his assignée, as provided in the contract be- 
tween Griffith and Signor, the complainant conceived he was entitled 
to Signor's claim for the rent of that year, and stipulated for it ac- 
cordingly. But there is an entire want of proof to show a renewal 
of the lease of 1897, and there is written and paroi testimony to show 
that the appellant held and cultivated the land in 1898 under his 
mortgage deed, which entitled him to ail the rents, issues, and profits 
of the land until his mortgage debt was extinguished. There is no 
satisfactory proof to show that the appellant ever assumed or became 
obligated to perform any of Signor's covenants in his contract with 
Grifath, beyond those contained in the lease of 1897, which were 
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limited to the crop of that year and to the life of that lease, and were 
fully discharged and satisfled. On this state of facts, the complain- 
ant bas no right to or interest in the crop of 1898, as against the ap- 
pellant. The decree of the circuit court is reversed, and the cause 
remanded, with instructions to enter a decree dismissing the bill for 
want of equity. 



WOODWARD y. MeCONNAUGHET. 
(Circuit Court of Appeals, Ninth Circuit February 11, 1901.) 

No. 621. 

J. Appbal — Waiver op Right. 

The riglit to appeal from a final decree dismissing a bill at the end of 
the time specified in an order sustaining a demurrer thereto, and granting 
leave to amend, is not waived by electing to stand on the bill as it was, 
instead of amendlng It within the time limited. 

2. Pahtibs Dépendant— Trusteb Holding Légal Title. 

Where the complaint avers that the légal title to property in controversy 
Is vested in one who is not a party to the suit, the necessity of making 
him a party is not dispensed with by an averment that his Interest ia 
that of a trustée for the défendant. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

T. O. Abbott, for appellants. 

William H. Brinker and Eichard Saxe Jones, for appellees. 

Before GILBERT, ROSS, and MOEROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellants were the complainants 
in a bill brought to set aside a tax title to their property acquired 
by J. W. McGonnaughey, one of the appellees, and to rescind and 
set aside a quitclaim deed of said property made to the said McCon- 
naughey by the appellants, on the ground that it was made under 
mistake, and induced by fraud. The défendants demurred to the bill 
upon several grounds, one of which was that it appeared from the 
allégations of the bill that one Isabel C. Jones was a necessary party 
to the suit, but was not made a party thereto. The demurrer was 
sustained, and at the same time the complainants were given leave 
to amend the Mil within 30 days thereafter. They failed to amend 
within the time specified, and thereupon a decree was entered dis- 
missing the bill. From that decree the présent appeal is taken. 

A motion is made to dismiss the appeal upon the ground that the 
appellants had waived their right to appeal from the final decree 
by requesting leave to amend or to plead further after the court had 
sustained the demurrer to their bill. In support of the motion the 
appellees cite McElwain v. Willis, 9 Wend. 548; Mayor, etc., v. 
Kent (Super. N. Y.) 4 N. Y. Supp. 802; Austin v. Wauful (Sup.) 13 
N. Y. Supp. 184; Supplv Co. v. Brand, 7 Wash. 357, 35 Pac. 72; 
and Hall v. Skavdale, 21 Wash. 203, 57 Pac. 807. We think the mo- 
tion should be denied. The appellants are not in the attitude of 
availing themselves of the decree of the circuit court, and at the 
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same time appealing from it. Tlie évidence of a waiver of the right 
to appeal must be clear and décisive. 2 Enc. PI. & Prac. 173, and 
cases there citéd. Ail that the appellees can claim from the record 
in support of their motion to dismiss is that at the time when the 
court ruled upon the demurrer the appellants obtained an order per- 
mitting them to amend their bill within a specifled time, and that 
at the end of that time, instead of availing themselves of the permis- 
sion, they elected to stand upon the bill as it was, and that there- 
upon the bill was dismissed. It was not dismissed for want of prose- 
cution or for default of the appellants, as was the case in the Wash- 
ington décisions cited by the appellees. The eflect of the dismissal 
is substantially the same that it would be if there had been no permis- 
sion to amend, and the decree had been entered immediately upon the 
order sustaining the demurrer. 

Concerning the interest of Isabel C. Jones in the subject of the 
controversy, the bill allèges that prior to February 24, 1895, certain 
mechanics' liens, amounting to |8,384, were flled against the property 
in litigation, and that on that date suit was brought to foreclose the 
same; that a decree foreclosing said liens was rendered, and that the 
decree and ail rights thereunder were purchased by and assigned to 
Isabel C. Jones; and that thereafter, in pursuance of said decree, 
the property was sold and conveyed to the said Isabel C. Jones. The 
appellants contend that Isabel C. Jones is shown to be an unneces- 
sary party to the suit by other averments of the bill, which allège 
that the money to purchase said decree was fumished her by J. W. 
McConnaughey, and that she was a nominal purchaser only, and was 
in reality acting as trustée for McConnaughey, and that the trans- 
action was carried on in her name solely for the purpose of conceal- 
ing the facts, and that McConnaughey is a trustée for the appellants 
under said decree, exécution, and sale. Thèse allégations do not 
change the aspect of the case so far as it concems the necessity of 
making Isabel C. Jones a party. The complainants cannot aver that 
the title to the property which is the subject of the suit is vested 
in one who is not a party to the suit, and dispense with the necessity 
of bringing him before the court by averring that his interest is that 
of a trustée for one of the défendants. The trustée is nevertheless 
a necessary party. So far as the allégations of the bill are con- 
cemed, the decree foreclosing the liens was a valid decree, and the 
title acquired thereunder is the title to the whole of the real estate 
which is in controversy in the suit. If it be not true, as alleged in 
the bill, that the title vested in Isabel C. Jones is held in trust for 
the appellants, it follows that the court is called upon to deal with 
property in which neither the appellants nor the appellees hâve any 
interest. The court can afford the relief which is prayed for only 
by finding that Isabel C. Jones holds the title in trust for McCon- 
naughey. This it cannot do unless she is brought into the suit. 
Equity rule 47, it is true, permits a relaxation of the chancery rule 
as to parties in cases where a necessary party is without the juris- 
diction of the court, or where his joinder would oust the jurisdiction. 
The suprême court has nevertheless repeatedly held that the rule 
does not enable the circuit court to make a decree which can affect 
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the rights of one who is absent, and tliat ail persons whose interest 
would be directly affected by tiie decree are indispensable parties. 
Shields v. Barrow, 17 How. 130, 139, 15 L. Ed. 158; Eibon v. Railroad 
Co., 16 Wall. 446, 450, 21 L. Ed. 367; Williams v. Bankhead, 19 Wall. 
563, 22 L. Ed. 184; Kendig y. Dean, 97 U. S. 423, 24 L. Ed. 1061. But 
in the présent suit no case is made for the application of rule 47. No 
reason is alleged. for omitting Isabel G. Jones from the parties de- 
fendant. The court is called upon to go no further than to apply 
the gênerai chancery rule that ail those who hâve an interest in the 
subject of the controversy, or whose présence is necessary to a dé- 
termination of the entire controversy, must be made parties. O'Haro 
V. McConnell, 93 U. S. 150, 23 L. Ed. 840; Kendig v. Dean, 97 U. S. 
423, 24 L. Ed. 1061; Sioux City Terminal R R. & Warehouse Co. v. 
Trust Co. of North America, 27 C. C. A. 73, 82 Fed. 124. Tested by 
that rule, there can be no doubt that the démarrer for want of a 
proper party défendant was properly sustained by the court. 

It is unnecessaxy to consider the other grounds of demurrer. The 
decree will be aflQrmed. 



CROOKEB V. OAKES 
(Circuit Court, S. D. New York. December 28, 1900.) 

TbUSTS — ACCODNTING — TruSTEE'S FrAUD— ASSIGNMBNT TO TkuSTEB — VACATION 

— Return of Considération. 

Where one holdtai: property In trust to apply the income thereof to the 
lise of the cestul proeured an assignment and release from the cestiii 
for $2,500 paid, and there had tieen and were sums falling due on account 
from the trustée, a return of the considération pald would not be required 
In the first instance in a suit to set aslde such transaction for fraud, but 
an account would be ordered, and not more than the balance of the $2,500 
over the amounts due the cestul would be required to be returned before 
final relief. 

Fred C. Hanford, for plalntiff. 
Henry L. Sprague, for défendant. 

WHEELER, District Judge. By a third codicil in her will Wini- 
fred Oakes, referring to the second codicil, by the seventh clause of 
wbich she had bequeathed to the plaintiff, then Winifred Osborn, her 
granddaughter, |10,000, declared: 

"Now, I hereby revolce the said seventh clause, and In place thereof I give 
and bequeath the said sum of ten thousand dollars to my grandson, William 
A. Oakes, in trust to invest the same, and apply the income thereof to the use 
of my said granddaughter, Winifred Osborn, during her life, and at her death 
the said sum shall go to my said grandson, William A. Oakes. Second. I 
hereby authorize said trustée to Invest said trust fund in any security he may 
deem best, though the said seeurlty may not be such as the law requlres him 
to select where no discrétion may be glven hlm." 

Such proceedings bave been had in the surrogate's court that there 
appears to hâve been income found due to the plaintiff June 15, 1896, 
$3,526.67, and that the principal sum became reduced to and flxed 
March 31, 1898, at $8,786.18. The défendant has made payments 
upon the balance found due in 1896, and upon the income from the 
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amount flxed in 1898; but how his account justly stands is not clear. 
After the amount was flxed, the défendant procured an assignaient 
and release from the plaintifE for $2,500 paid. This bill is brought 
to set thèse instruments aside, for the removal of the trustée, and 
an account. That this transaction between the trustée and cestui 
should be set aside is not much contested, but the défendant insista 
that it should not be done without a return of the $2,500 paid. Gen- 
erally, a party seeking to set aside a transaction for fraud or over- 
reaching should return, or offer to retum, the considération in the 
first instance. But hère, as there are and hâve been sums accru- 
ing, due on account of the subject of the transaction, which were 
intended to be eut off, it seems more just that an account be first 
taken, and that not more than the balance of the $2,500 paid, if any, 
should be required to be retumed or tendered before granting full 
relief. The testatrix appears to hâve had ample confidence in the 
trustée, and gave him large personal discrétion as to management. 
The chief complaint against him pertains not so much to that as to 
his obtaining the assignment and release. This does not affect his 
accountability for what income he bas or ought to hâve received, nor 
his refsponsibility. Let there be a decree for an account, and setting 
aside the assignment and release on such tenus as to return of the 
|2,500 paid as shall appear just on the coming in of the report, with 
costs. 



DAVIS V. BERRY et al. 

(Ctrcult Court, S. D, Callfomia. February 26, 1901.) 

Pleading— Demdkhkr— Uncertaintt — Moltifariousnebs— Cancbllation of 
Lbase. 

Where a blU to set aside a lease alleged that It was executed and deliv- 
ered by the président and secretaty of a corporation without authorlty, 
and that it contained a clause of forfeiture, which the lessees had failed 
to comply wlth, and the lessor had declared the lease forfeited, glving 
due notice thereof to the lessees, It Is not demurrable for xineertainty or 
multifariousness. 

Conclusion of Court on Demurrer. 

Bicknell, Gibson & Trask and C. Linkenbach, for complainant. 
Max Loewenthal, John H. Durst, and R. M. Fitzgerald, for de- 
fendants. 

WELLBORN, District Judge. The bill, I think, is sustainable as 
one having a double aspect, and, thus viewed, is not bad either for 
uncertainty or multifariousness. 1 Fost. Fed. Prac. § 70. The alléga- 
tions presenting the first ground for relief are that the président and 
secretary of the North Buena Vista Oil Company, a corporation, exe- 
cuted and delivered to certain of the défendants the lease sought to be 
set aside, and that said acts were unauthorized. The allégations pre- 
senting the other ground for relief are that said lease contained a 
clause of forfeiture, and that the lessees failed to comply with the 
requirements of said clause, and that thereupon said company de- 
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clared gaid lease forfeited, and gave due notice of said forfaiture to 
said lessees. Thèse two states of facts are in no wise inconsistent, 
and, although the respective processes of reasoning by which it is 
reached are différent, the conclusion of law as to the relief to be 
granted is ttie same in each case, namely, cancellation of the lease, 
and this is the relief for which the bill prays. The demurrer will be 
overruled, and défendants assigned to answer the bill at the rule day 
in April next. 



LEASE T. BARSCHALL et aL 
(Circuit Court, N. D. Georgia, W. D. March 27, 1900.) 

1. National Banks— Stockholdkrs' Liabilitt— Assessmbnts. 

Under the Datlonal banking act (Rev. St. § 5151), requlrlng that the 
shareholders of every national bank shall be held indlvldually responsible, 
equally and ratably, and net one for another, for ail debts of the bank, 
to the extent of the amount of their stock, at the par value thereof, in 
addition to the amount Invested in such stock, a stockholder cannot be 
required to make good the fallure of another stockholder to pay his assess- 
ment; and, where an assessment has been made, It must be considered, 
for the purpose of making a second assessment, as If the entire assessment 
had been paid. 

8. Same — Loss bt Receivkr — Addition al Assessment. 

Where stockholders of a national bank hâve paid an assessment to a 
receiver of the bank, the receiver becomes the trustée of the creditors; 
and any loss he may sustain by Investments, in endeavoring to save the 
debts of the bank, cannot be chargea to the shareholders, and made the 
subject of an additlonal assessment. 

In Equity. On demurrer to cross bill. 

Francis F. Oldham and U. V. Whipple, for complainant. 
McNeil & Levy, C. E. Battle, Little & Burts, Henry B. Tompkins, 
and James L. WiUis, for défendants. 

NEWMAN, District Judge. A bill in equity was flled by William 
Lease, receiver of the Chattahoochee National Bank, against Barschall 
and others, stockholders of said bank, to coUect a second assessment 
of 39 per cent. ; there having been a former assessment of 61 per cent. 
The défendants hâve answered and flled a cross bill. In the cross 
bill, among other things, it is alleged that |14,802.17 of the amount 
sought to be collected is to make good the failure of stockholders to 
pay the amount of the former assessment. The national banking 
act (Kev. St. § 5151) provides that : 

"The shareholders of every national banking association shall be held Indi- 
vidually responsible, equally and ratably, and not one for another, for ail con- 
tracts, debts and engagements of such association, to the extent of the amount 
of their stock therein, at the par value thereof, in addition to the amount 
invested In such shares." 

No shareholder, it vrill be seen, can be required to make good the 
failure of another shareholder to pay the amount of his assessment; 
and, where an assessment of |61,000 is made, it must be considered, 
for the purpose of making another assessment, as if the entire $61,000 
had been paid. 
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In U. S. V. Knox, 102 U. S. 422, 26 L. Ed. 216, in the opinion by 
Mr. Justice Swayne, the suprême court states the rule in référence 
to the assessment of stockholders as foUows: 

"In the process to be pursued to flx the amount of the separate liability of 
each of the shareholders, it is necessary to ascertain (1) the ■wbole amount 
of the par value of ail the stock held by ail the shareholders; (2) the amount 
of the déficit to be pald after exhaustlng ail the assets of the bank; (3) then 
to apply the rule that each shareholder shall eonti-ibute such sum as will bear 
the same proportion to the whole amount of the déficit as his stock bears to 
the whole amount of the capital stock of the bank, at its par value. There is 
a limitation of this liability. It cannot, In the aggregate, exceed the entire 
amount of the par value of ail the stock." 

As to the right of stockholders in case an attempt is made to as- 
sess them in Tiolation of this rule, this is stated: 

"Although assessments made by the eomptroUer under the drcumstances of 
the first assessment in this case, and ail other assessments, successive or other- 
wise, net exceeding the par value of ail the stock of the bank, are conclusive 
upon the stockholders, yet if he were to attempt to enforce one made, clearly 
and palpably, contrary to the vievps we hâve expressed, it cannot be doubted 
that a court of equity, if Its aid were invoked, would promptly restrain him by 
injunction." 

It appears further from the cross bill that the receiver lost a large 
amount in endeavoring to save debts of the bank, by investing in 
various properties, — a brewery, a coal mine, and an orange grove, — 
and that it is attempted to make this good, also, by this additional 
assessment against the stockholders. It is clear that, after money 
bas been paidby the stockholders into the hands of the receiver of 
a national bank, the receiver becomes the trustée of the creditors, 
and any loss he may sustain, however honest his endeavor to beneflt 
the creditors of the bank, cannot be charged to the shareholders, and 
made the subject of additional assessment. In Scott v. Armstrong, 
146 U. S. 499, 13 Sup. C?t. 148, 36 L. Ed. 1059, it is said that the re- 
ceiver of a national bank takes the assets in trust for the creditors. 

It is unnecessary to détermine now whether or not the comptroller 
of the currency can make a second assessment, but, if this right be 
conceded, the demurrer to the cross bill admits too much to justify 
the court in sustaining it and dismissing the cross bill. On the au- 
thority of U, S. v. Knox, supra, I am satisfled that the demurrer to 
the cross bill in this case should be overruled, and the case set down 
for hearing on the pleadings, and such additional pleadings as may 
be filed and on such proper proof as may be submitted. 
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ALLEOHBNY OIL 00. v. SNYDEE et aL 

GII/DMOK et al. v. BEOWN et al. 

(Olrcult Court of Appeals, Sixth Circuit. November 7, 1900.) 

Nos. 807, 808. 

1. MiNBRALS— Olli AND Qas LEASE— CONSTRUCTION. 

A lease recitlng a considération of one dollar pald by the lessee gave 
him the riglit to drill for oil or gas on the demised pi-emises, together 
with such privilèges as were incidental to such opérations and the removal 
of the oil or gas prcdnced, for the term of two years, and as long there- 
after as oil or gas should be found in paying quantities, not exceeding in 
the whole the term of 25 years; he to pay a stipulated royalty on the 
production. The lease then provided that, "in case no well shall be 
drlUed on said premises vrithin two years from the date hereof, this 
lease shall become null and void, unless the lessee shall pay for the 
further delay at the rate of one dollar per acre at or before the end of 
each year thereafter." Held, that such lease constituted an entire con- 
tract, and that the considération recited supported not only the grant of 
the two-years term, but as well the privilège of estending the tlme for 
drilling by paying the stipulated price therefor. 

3. Same— Implikd Covbnant to Dbvblop the Propkkty. 

Under the décisions of the suprême court of Ohio relating to the con- 
struction of oil and gas leases, which bave established a rule of property 
In that State, such leases carry an implied covenant on the part of the 
lessee that he will drill and operate such number of wells on the premises 
as would ordinarily be required to develop their production and to afford 
ordinary protection to their lines; and the lessor may enforce such cov- 
enant by action, and is not obliged to permit the lessee to hold the land 
Indefinitely for spéculative purposes, notwithstanding the absence of any 
express limitation in the lease. 

3. Same — Ebcord as Notice— Ohio Statctb. 

Eev, St. Ohio, § 4112a, requiring ail oil or gas leases and licenses to be 
flled for record, and provi'ding that no such lease or license shall be of any 
efCect or validity until so recorded, except as between the parties, or un- 
less the party clalmlng thereunder shall be in actual and open possession, 
has been construed by the suprême court of the state to mate the record 
of such instruments the only notice that ean be available against third 
persons acquiring interests in the lands adverse to the lessee, unless he is 
In actual possession. Held, that a lease which by its terms gave the 
lessee the sole right for a term of years to drill and operate for oil and 
gas upon the lands described, although not witnessed as required by stat- 
ute to constitute a légal lease, was yet good as a license, and entitled to 
record as such, and also good in equity, as an agreement to make a lease, 
and that when duly recorded the record was notice to third persons of ail 
rights of the lessee thereunder. But, if such instrument be held one not 
entitled to record under the statute, then it was not afCected thereby, and 
actual knowledge of its provisions would be effectuai to charge a subsé- 
quent lessee with notice of the equities of the grantee therein. 

4. Same— EiGHTS op Lessee— Equitable Jdrisdiction to Protect. 

The Ohio statute (Eev. St. § 5779) giving a right of action to one in pos- 
session of real estate to quiet title against an adverse clalmant, is not 
exclusive, in such sensé that it precludes a lessee under an oil and gas 
lease, or one having an équitable right to such lease, although out of pos- 
session, from maintaining a suit in equity to protect his rights thereunder 
by enjoining the removal of oil or gas from the premises by another claim- 
Ing under a subséquent lease, the effect of which would be to destroy bis 
estate. 
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B, Fbdekal Courts— Procédure in Equitt— Final Deceee on PEELiiiiKARY 
Motion. 

Where cross suits between two lessees of the same property were heard 
togetlier by a fédéral court upon motions for preliminary injunetiona, sub- 
mitted on bill, answer, and affidavits in eaeb case, and tlie rigbts of tbe 
parties depended solely on the valldity and construction of tbe first lease, 
tlie facts being substantially undisputed, the court had power to enter 
final decree on sucb hearing. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Thèse cases involve a construction of certain oil leases upon the lands of 
one William B. Fowler, in Korth Township, Harrison county, Ohio, and may 
be considered together. On the 12th of November, 1896, Fowler made a lease 
of the land in question to one Hiram Snj''der. This lease was acknovs'ledged 
by E'owler and wife and Snyder before a notary. It had but a single witness. 
It was admitted to record and recorded in the lease records of Harrison county 
December 16, 1896, and is in the following langnage: "Agreement made this 
twelfth day of Kovember, A. D. 1896, between William E. Fowler and Anna 
Fowler, his wlfe, of the township of North, county of Harrison, and state 
of Ohio, lessors, and Hiram A. Snyder, of the village of Scio, state of Ohio, 
lessee, witnesseth: That the lessor, in considération of one dollar, the reeeipt 
of which js hereby acknowledged, does hereby démise and grant unto the 
lessee, his heirs and assigns, ail the oil and gas in and under the following 
described tract of land, and also the said tract of laiid for the purpose and 
with the exclusive right of operating thereon for said oil and gas, together with 
ail the rights of way, the right to lay pipe Unes on and over and to use 
water from said promises, and also the right to remove at any time any prop- 
erty placed thereon by the lessee, which tract of land is situated in the town- 
ship of North, county of Harrison, and state of Ohio, and is bounded and 
described as follows, to wit: North by lands of John W. Spiker, east by 
lands of the Houser estate, south by lands of Richard Downs, west by lands 
of Thomas Cameron; containing 114 acres, more or less. To bave and to hold 
the same unto the lessee, his heirs and assigns, for the term of two years 
from the date hereof, and as long thereafter as oil or gas is found In paying 
quantifies thereon, not exceeding in the whole the term of twenty-flve years 
from the date hereof, yielding and paying to the lessor the one-eighth part of 
ail the oil produced and saved from the promises, in tank or in pipe Unes, to 
the lessor's crédit; and, should any well produce gas in sufHcient quantifies 
to justify marketing, the lessor shall be paid at the rate of one hundred and 
flfty dollars per year for snch well, as long as the gas therefrom is sold. In 
case no well shall be drilled on said promises within two years from the date 
hereof, this lease shall become nuU and void, unless the lessee shall pay for the 
further delay at the rate of one dollar per acre at or before the end of each 
year thereafter. Such payment may be made in hand, or by deposit to the 
lessor's crédit in the Scio Bank. No well to be drilled within 250 feet of any of 
lessor's buildings. It is agreed that the lessee shall hâve the right at any time 
to surrender this lease to the lessor for cancellation, after which ail payments 
or liabilities to accrue under and by virtue of its terms shall cease and déter- 
mine, and this lease become absolutely null and void. It is understood that 
ail the terms and conditions between the parties hereto shall extend and 
apply to thelr respective heirs, executors, administrators, and assigns." Noth- 
ing was done under this instrument by way of sinking welIs or otherwise 
taking possession until after the expiration of the two years named in the 
lease. On the lOth of November, 1898, the sum to be paid in the lease for 
delay at the rate of one dollar per acre was paid to Fowler. On the ISth 
day of October, 1898. Fowler made another lease to one George Gillmor, which 
was duly acknowledged and recorded on the lOth day of November, 1898. 
This lease was subsequently assigned to the Allegheny Oil t^^ompany, and it 
commenced an action in the United States circuit court for the Southern dis- 
trict of Ohio to remove the cloud of the Snyder lease and elear its own title. 
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havlng !n the meantime taken possession of the property. Brown and Myers, 
the assignées of Snyder, commenced a similar suit In tlie court of common 
pleas of Harrlson coniity, which was removed to ttie United States circuit 
court after an Injunction had been obtained in the state court restraining 
the cil Company from operatlng under its lease, and under the protection of 
■which Brown and Myers tooli possession. A motion havlng been flled for a 
temporary Injunction In the action commenced origlnally in the United States 
court by the Allegheny Oil Company, and to dissolve the temporary injunction 
granted in the state court, the matter came on for hearing on the bill, answer, 
and affidavits. On hearing, the court refused the temporary injunction ap- 
plied for, dismissed the blll of the Allegheny 011 Company, and made perpétuai 
the Injunction of the state court restraining the oil compauy from interfering 
with the assignées of the Snyder lease. 

W. G. Shotwell and Lee & Chapman, for appellants. 
D. A. Hollingsworth, for appellees. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

The leading question in the case is as to the construction of the 
Snyder lease. As we read this instrument, appljing the familiar 
rule that ail parts of it must be given eiîect if possible, and the in- 
tention of the parties gathered from the four corners of the instru- 
ment, we flnd it to be a lease of a certain tract of land for the pur- 
pose of removing oil and gas therefrom, together with certain priv- 
ilèges to enable the l&ssee to reach and remove the same from the 
premises. As was said by the suprême court of Ohio in Harris v. 
Cttl Co., 57 Ohio St. 129, 50 N. E. 1129: 

"An instrument in such form is more than a mère license. It Is a lease 
of the land for the purpose and period limlted therein, and the lessee bas a 
vested right to the possession of the land to the extent réasonably necessary 
to perform the terms of the instrument on hls part." 

By the terms of the habendum clause the lessee is to enjoy the 
estate for the term of two years, and as long thereafter as oil and 
gas are found in paying quantifies on the premises, not exceeding 
25 years, in the whole, from the date thereof, for which the lessee 
is to render to the lessor one-eighth part of the oil; and, for any 
wells producing gas in suificient quantities to justify marketing, the 
lessee is to pay at the rate of $150 per year. Thus far no time has 
been flxed for the beginning of opérations on the premises, and no 
clause of forfeiture is inserted for the failure to drill and develop 
the same. It is then provided: 

"In case no well is drilled on said premises within two years from the date 
hereof, the lease shall become nuU and vold, unless the lessee shall pay for 
the further delay at the rate of one dollar per acre at or before the end of eaeh 
year thereafter." 

That is to say, the lessee is given two years within which to drill, 
which privilège he may extend by the payment for further delay at 
the rate of one dollar per acre at or before the end of the foUowing 
year. It is claimed that the considération of one dollar may sup- 
port the grant of the two-years term, but the privilège of extending 
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the same beyond the term of two years is supported by no considér- 
ation and is entirely at the option of the lessee, and, before it can 
become a binding agreement, requires an engagement upon the part 
of the lessee to pay the stipulated sum of one dollar per acre. We 
are unable to agrée with this construction, although this interpréta- 
tion is snpported by a décision of the circuit court of Ohio for the 
Seventh judicial circuit, in the case of Brown and Myers v. Ohio Oil 
Company et al. We hâve been furnished with a manuscript copy of 
the opinion in that case. While the opinion of that court is not 
conclusive upon us, it is nevertheless entitled to great respect, be- 
ing the décision of an able court. So far as the opinion discloses, 
the lease in that case was like the one now under considération. In 
the opinion the court say: 

"The lessee, plalntiffs, had paid a considération for the privilège for a speci- 
fled term of two years, but no longer, and ail rights nnder the lease ceased 
unless some new contract was made. The lease, as we hâve seen, provided 
how a new contract might hâve been made. It gives the lessee the option 
of making a new contract upon a new and an increased considération; but, to 
obtain this new right or license before developing and holding the territory 
for the period of two years, the lessee must hâve elected to avail himself of 
that provision of the lease, — hâve notifled the lessor of this promise to pay the 
increased or new considération for the further time." 

This construction undertakes to divide the lease into independent 
parts, and annuls the efEect of the privilège granted to the lessee 
of continuing the right to drill a well upon payment of the annual 
sum stipulated. We are of opinion that this lease constituted an 
entire contract, and that the considération recited supports not only 
the grant of the two-years term, but, as well, the privilège of ex- 
tending the time of drilling, by paying the stipulated price therefor. 
The learned judge who delivered the opinion reached the conclusion 
that this agreement for further time was unsupported by a considér- 
ation, and required a new agreement between the lessor and lessee, 
which must be in writing and recorded, under the statute of Ohio, 
or the lease would become void as against the subséquent lessee. 
In support of this conclusion he cites Northwestern Ohio Natural 
Gas Co. V. City of Tiffln, 59 Ohio St. 420, 54 N. E. 77. In that case, 
however, there was no stipulation for extension of time of drilling 
upon the face of the lease. That lease expired in flve years, by its 
terms. It was attempted to hold it as against a subséquent lessee 
by a certain extension, indorsed on the back of the lease, but not 
recorded. In the case in the circuit court and the one at bar the 
agreement for extension, in the construction we give the lease, is 
found upon its face, and is of record. This instrument is a contract. 
Assuming now that it is free from fraud, and between parties capable 
of contracting, it can be supported by the considération of one dol- 
lar as well as any other valuable considération. It is an indivisible 
agreement. Each part of it must be given effect. We can add 
notbing to it and take nothing from it. For the considération named 
the lessee received a conveyance of the term, as we hâve already 
stated, with a stipulation that the lease should become void unless 
delay in sinking a well within the term of the lease should be paid 
for at the rate of one dollar per acre at the end of two years. This 
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privilège is not to be separated from the other conditions of the 
lease. It is one of its ternis, and must be given force and effect 
Seeking to ascertain its meaning, as it bas been reduced to writingj 
by the parties, we think it is to be construed as conveying a term 
witMn the 25 years, as we bave beretof ore said, but tbe grant to be 
void in either the contingency of failing to drill a well in 2 years, 
or to pay at the rate stipulated in the lease for the delay. Either 
the well must be drilled within the time named, or the rate stipu- 
lated must be paid. It is urged that this construction permits the 
lessee to hold the territory for the term of 25 years without drilling 
or developing the same, paying only the rental of $114 per year, and 
that this would work great hardship to the landowner, tying up bis 
lands for spéculative purposes, and permitting wells on adjoining 
lands to drain his premises of their value. This contract, in view 
of its peculiar purpose and object in the development of oil and gas 
in the territory, bas written into it an implied covenant on the part 
of the lessee that be will drill and operate such number of oil wells 
on the lands as would be ordinarily required for the production of 
oil contained in such lands, and aflord ordinary protection to the 
Unes. This was the holding of the suprême court of Ohio in Harris 
v. Oil Co., supra, and has become a rule of property in Ohio; and 
the lessor is not obliged to let the lessee hold this land indefinitely, 
but may bave an action upon this implied covenant for tbe proper 
development of the oil and gas on the premises. 

We bave now to deal with the Ohio statute requiring oil leases 
and licenses to be entered of record. This statute, passed April 11, 
1888, now section 4112a, Eev. St. Ohio, pro vides: 

"That ail leases and licenses, and assignments thereof, or of any Interest 
therein, heretofore executed, given or made, for, upon or coneeming any lands 
or tenements in tliis state, whereby any riglit is given or granted to operate, 
or to sink or drill wells thereon for natm*al gas and petroleum or either, or 
pertaining thereto, shall be recorded In the lease record In the oJHce of the 
recorder of the proper eounty by the flrst day of September, 1888, and ail such 
leases, licenses and assignments hereafter esecuted, given, or made, shall 
be filed ^or record as aforesaid, forthwith, and recorded in the said lease rec- 
ord, without delay, and shall not be removed until recorded, and no such lease 
or license hereafter executed, or given, unless the person claiming thereunder 
is in actual and open possession, shall bave any force or vaJidity, until the 
same is filed for record as aforesaid, except as between the parties thereto, 
nor shall any snch lease or license, heretofore executed, or given, and not re- 
corded by the first day of September, 1888, hâve any force or validity there- 
after until filed for record, except as between the parties thereto, and as to 
persons claiming thereunder and in actual and open possession." 

This statute was construed by the suprême court of Ohio in the 
case of Northwestern Ohio Natural Gas Co. v. City of TiiHn, 59 Ohio 
St. 420, 54 N. E. 77, and was held to establish a rule governing 
leases and licenses of the class referred to, and to take such leases 
and licenses eut of sections 4112, 4134, Rev. St. Ohio; and the court 
held such leases and licenses to be without effect, either at law or 
in equity, as against a subséquent lessee or licensee or other third 
person acquiring an interest in or lien on tbe land, altbough he took 
with notice of such prior unrecorded lease or license, unless the per- 
son claiming thereunder was at the time in the actual possession of 
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the land. This construction was in hannony witli the interpréta- 
tion given by the suprême court in numerous cases of the statute 
requiring the recording of mortgages, in which it has been held that 
as against third persons who acquire an interest in or lien on the 
property, although acquired with knowledge of the existence of the 
mortgage, the mortgage is without effect until recorded. The stat- 
ute under considération was held by the suprême court of Ohio to 
lay down an exclusive rule, requiring the recording of such instru- 
ments, and making the record thereof the only notice that can be 
available against the rights of third persons obtaining interests in 
the land, except in cases where the lessee is in actual possession 
thereof. Is the instrument under considération — the lease of Fowler 
to Snyder — an instrument entitled to record under this section of 
the statute, and, when recorded, is it notice to ail persons dealing 
with the property? The instrument has but a single witness. Treat- 
ing the case now within the conceded facts, and laying aside the 
attempted acknowledgment and witnessing of the instrument at a 
later date, and assuming that under the statute of Ohio such a lease 
requires two witnesses, and to be acknowledged with the formalities 
required under the Ohio statutes, it has frequently been held by the 
suprême court of Ohio that a defectively executed or acknowleded in 
fitrument of this kind for the conveyance of land, while not a légal 
<!onveyance, may be treated as a good agreement in equity to convey 
the premises, and when free from fraud may be enforced as such. 
Barr v. Hatch, 3 Ohio, 527; Williams v. Sprigg, 6 Ohio St. 585. A 
lease with one witness conveys an équitable title. Abbott v. Bos- 
worth, 36 Ohio St. 605. The object of the statute under considér- 
ation was to require not only leases, but licenses, to be recorded; 
and, while the instrument may be détective as a légal lease, never- 
theless, being in writing and signed by the parties, and containing 
apon its face a license or privilège to the party to enter upon the 
premises, with an exclusive right to enter and operate for oil and 
gas, we think such an instrument is such a license as is required by the 
statute to be of record, and which, when recorded, will hâve the ef- 
fect of giving notice to others. By this construction the purpose 
of the statute is efïected, and ail licensees or lessees are required to 
hâve their titles of record, so as to give notice to people deaJing 
with the property thereafter. If it could be assumed that this in- 
strument was not within the statute, and that the parties were not 
required to take notice of the record thereof, it is a good contract 
for the making of a lease, and an equity is created which subsé- 
quent purchasers with knowledge are bound to take notice of. In 
this case it is admitted in the pleadings that the lessee and assignée 
had notice of the Snyder lease, but believed that it had been aban- 
doned and the rights of the parties had ceased thereunder. No 
facts are set forth justifying this belief. That such equities are 
protected when subséquent purchasers hâve knowledge thereof is well 
established in Ohio. Morris v. Daniels, 35 Ohio St. 406; Varwig 
V. Eailroad Co., 54 Ohio St. 455, 44 N. E. 92. It is said the effect 
of this construction will be to speciflcally enforce a contract based 
npon entirely inadéquate considération, and that an injunction re- 
106 F.— 49 
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straining thé parties interested from interfering witli the lease held 
by Brown and Myers under Snyder will hâve an effect to specifically 
enforce that contract. Nothing is averred in the pleadings in any 
wise attacking the Snyder lease for fraud or inadequacy of considér- 
ation. In such a case mère inadequacy of considération is no rea- 
son for withholding spécifie performance. Cathcart v. Robinson, 5 
Pet. 263, 8 L. Ed. 120. 

The question is made as to the right to try disputed questions 
of title under the allégations of the bill of the appellees. Under the 
Ohio Statutes (section 5779) an action is given to one in possession 
of real estate to quiet title against adverse claimants. There is 
no allégation in the pétition filed by appellees in the state court 
that they were in possession at the time of the bringing of the ac- 
tion, nor bas any amendment been made in that regard in the cir- 
cuit court. We do not think the remedy given by the Ohio statute 
is exclusive in a case presenting the faets of the one under considér- 
ation. The équitable estate of appellees was in danger of destruc- 
tion by the removal of gas and oil. In such case equity will intervene 
to prevent irréparable injury. Having acquired jurisdiction for the 
purpose of preventing veaste and the destruction of the estate, a 
court of equity will retain jurisdiction for the purpose of granting 
full relief. Pom. Eq. Jur. §§ 337, 1399; Bettmann v. Harness, 42 
W. Va. 433, 26 S. E. 271. 

It is urged by counsel for appellant that the circuit court erred 
in disposing of the cases on their merits, and entering final decrees 
therein without taking proofs in due course under the equity rules. 
The cases came on for hearing on the application of the oil company 
for a temporary injunction, the granting or refusai of which neces- 
sarily involved the continuing of the injunction granted in the state 
court, as well a,si the cross application of the oil company for an 
injunction. The court considered thèse cases together. The cases 
stood upon bill, answer, and affidavits. In view of the construction 
given the Snyder lease in the circuit court, afflrmed in this court, 
the holders thereof were entitled to bave their rights protected, and 
interférence therewith by holders of the second lease enjoined. The 
first lease being held valid, the attempted second lease must neces- 
sarily fail. There was nothing in the bill of the Allegheny Oil Com- 
pany in the one case, or its answer in the other, which required fur- 
ther testimony before construction and effect could be given to the 
first lease. As was said by Judge Thompson in the circuit court, 
the facts were substantially undisputed. The allégation made that 
Fowler understood the premises were to be promptly drilled for oil 
and gas could not aflPect the agreement as reduced to writing, in 
the absence of allégations of fraud or mistake. There was no at- 
tempt to reform the instrument. No amendment to the bill or an- 
swer was proposed, nor bas there been any suggestion of further 
facts material to the controversy. In such cases the courts of the 
United States may proceed to administer final relief without putting 
the parties to the expense and delay of protracted litigation. Mast, 
Foos & Co. V. Stover Mfg. Oo., 177 U. S. 485, 20 Sup. Gt. 708, 44 L. 
Ed. 856, citing, with approval, Gardt v. Brown, 113 111. 475; Green 
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V. Mills, 16 C. C. A. 516, 69 Fed. 852, 25 U. S. App. 383; and tbe 
décision of this court in Mayor, etc., of Knoxville v. Africa, 23 0. 0. 
A. 252, 77 Fed. 501, 47 U. S. App. 74. Finding no error in thé de- 
crees entered in tlie court below, the same will be alïirmed. 



STEVENS et al. v. MISSOURI, K. & T. RY. CO. et al. 

(Circuit Court of Appeals, Sçcond Circuit. January 8, 1901.) 

N<x 108. 

1. Pkeliminabt Injunction— Qrounds. 

The prerequisites to the allowance of a prellmlnary Injunction are that 
the coraplainant must generally présent a clear title, or one free from 
reasonable doubt, and set forth aets done or threatened by défendant 
which wUl seriously or Irreparably Injure hla righta under such title, 
unless restrained. 

8, Same— CoBPOBATiONs — Suit bt Stockholdehs. 

A bill alleged that complainants were minority stoekholders, owning 
less than one-thlrd of the stock of a rallroad Company which had leased 
its property to défendant company for a share of the gross earnings, and 
that under the agreenient two-thirds of the stock had also been transferred 
to the control of défendant; that défendant had falled to crédit the lessor 
with Its proper share of the earnings, and to avoid payment of future 
rentals had devlsed a scheme for the consolidation of the two companies, 
which It had caused to be ratified by the holdere of two-thirds of the 
stock of each company, and had issued additional stock, which, under the 
consolidation agreement, was to be exchanged for the stock of the lessor. 
It further alleged that the consolidation was ultra vires, and in fraud of 
complainants' rights, and prayed that its consummatlon be enjolned, that 
the proTlslons of the lease be enforced, and for an accounting in respect 
to the earnings of the leased property. It appeared that the consolidation 
had been formally perfected in accordance with the laws of the state In 
which the companies were incorporated. Eeld that, concedlng the suffl- 
ciency of the bill to entltle complainants to relief, the facts shown did not 
authorize the grantlng of a preliminary injunction, since the consolidation 
could only be annulled on the ground that it was ultra vires and void, or 
voidable, as In fraud of the rights of the minority stoekholders, and In 
either case no action which could be taken by défendant pending the suit 
could préjudice complainants' rights. 

Appeal from fhe Circuit Court of the United States for the South- 
ern District of New York. 

James Hagerman and Simon Sterne, for appellants. 
Jnlian T. Davies, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judgea. 

PER ODEIAM. The order granting a preliminary înjunctîon, 
which is under review upon this appeal, was founded upon a case 
which may be concisely stated as foUows: The complainants were 
stoekholders, owning less than one-third of the shares of its capital 
stock, in the Kansas City & Pacific Railroad Company (hereaf ter called 
the "Pacific Company"), a corporation incorporated, prior to 1889, 
under the laws of the state of Kansas. By a lease made in 1890, that 
corporation demised, for a term of 999 years, ail its property, except 
its franchises, to the Missouri, Kansas & Texas Bailroad Oomp.any 
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(hereafter called the "Kansas Company"), another corporation incor- 
porated, prior to 1870, under the laws of the state ol Kansas. Among 
other provisions, the lessee covenanted in the lease to pay the lessor 
a specifled percentage of the gross earnings realized by the opération 
of the leased property. As one of the conditions of making the 
lease, the Kansas Company insisted that there should be translerred 
to it, or to some other person or corporation to be held in its behalf, 
two-thirds of the capital stock of the Pacific Company, and such con- 
dition was agreed to. Since the leaçe the Kansas Company has prac- 
tically owned and controlled continuously two-thirds of the capital 
stock of the Pacific Company, standing in the name of the South- 
western Coal & Improvement Company, a corporation owned by the 
Kansas Company, and such stock has always been voted upon in the 
interest and under the direction of the Kansas Company; and, by 
virtue of such control, the Kansas Company has annually since May, 
1890, elected the directors of the Pacific Company, the majority of 
whom were directors of the Kansas Company. In July, 1899, an 
indenture of consolidation was executed by the proper olïicers of the 
two corporations, whereby the Pacific Company agreed to consoli- 
date with the Kansas Company, and for that purpose to merge its 
capital stock, franchises, property, and rights with the capital stock, 
franchises, and rights of the Kansas Company, so that the two 
parties should "form a single corporation, under the name of 
the Missouri, Kansas & Texas Kailway Company." By the indenture 
the Kansas Company agreed to accept such merger and consolidation, 
and to increase its common stock by an amount equal to the capital 
stock of the Pacific Company, and when authorized, in conformity to 
law, to do so, to place it in the hands of the président of the Pacific 
Company, to be exchanged on such consolidation for the stock of the 
Pacific Company. The agreement was approved and ratified by hold- 
ers of 16,730 of the 25,000 shares of the capital stock of the Pacific 
Company, and by more than two-thirds of the holders of the capital 
stock of the Kansas Company. Of the ratifying shares of the Pacific 
Company, 16,715 were held by the Southwestern Coal & Improvement 
Company, and practically owned by the Kansas Company. There- 
after the indenture was filed in the office of the secretary of state of 
Kansas. The Kansas Company increased its capital stock by 25,000 
shares, and placed the shares in the hands of the président of the 
Pacific Company for exchange for the capital stock of that company, 
pursuant to the terms of the agreement. 

By Laws Kan. 1889, c. 196, any two railroads owning Connecting 
Unes of railroad in the state, or lines of railroad which, when com- 
pleted, will connect with each other, are authorized to consolidate. 
This act, among other things, provides as follows: 

"In order to accompllsh such consolidation the companies may enter Into 
a contraet flxing the terms and conditions thereof, which shall first be ratified 
and approved by parties representing two-thirds of ail the stocli held in each 
Company at a meeting of the stockholders called for that purpose, or by the 
approval in writing of the persons or parties holding and representing two- 
thirds of such stock; and when so ratified and approved and a name for the 
Consolidated company shall hâve been adopted by the agreement of the con- 
tra cting parties, or by the board of directors of the Consolidated company, 
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a certifled copy of such articles of agreement with the company name to be 
assumed shall be filed. witb the secretary of state, when consolidation shall 
be considered duly consummated, and a certifled copy from ttie ofBce of ttie 
secretary of state shall be deemed conclusive évidence thereof, and such 
Consolidated company shalj then and thereafter be a corporation of the 
state of Kansas." 

The présent action was brought in behalf of ail the stockholders 
of the Pacific Company similarly situated with the complainants, and 
the bill allèges the necessary facts to authorize a stockholders' suit 
to enforce a right of action belonging to a corporation which the cor- 
poration refuses to assert. The bill of complaint avers, in substance, 
that the earnings due under the terms of the lease were not fairly 
apportioned to the Pacific Company, and, if they had been, that the 
shares of the Pacific Company would hâve earned dividends and been 
valuable; that the Kansas Company manipulated the division of earn- 
ings between its own lines and the leased line, so that there was never 
any surplus available for the payment of dividends to the stockholders 
of the Pacific Company; that when the oflficers of the Pacific Com- 
pany took action looking to an accounting the directors of the Kansas 
Company devised the scheme of consolidation; that the real purpose 
of the scheme of consolidation was to enable the Kansas Company 
to become the owner instead of the lessee of the railroad of the 
Pacific Company, and to acquire it without paying any substantial 
équivalent for it. The relief prayed for is that the two companies 
be decreed to carry out the provisions of the lease; that the Kansas 
Company account for the earnings under the lease to which the Pa- 
cific Company was justly entitled, and the Pacific Company be de- 
creed to pay over to the minority stockholders so much thereof as 
they are entitled to receive; and that the two companies be re- 
strained from proceeding to carry out the scheme of consolidation, 
and particularly from attempting to exchange any stock of the Pa- 
cific Company for the stock of the Kansas Company. 

It is not asserted by the complainants that the statutes of Kansas 
relating to the consolidation of railroad companies were not complied 
with. Their contention is that the consolidation was a fraud upon 
the rights of the minority stockholders of the Pacific Company, origi- 
nated and carried out by the Kansas Company with a view to destroy 
the pre-existing lease. It also insisted that the consolidation was 
ultra vires as to the Kansas Company, because by the statutes of 
Kansas in force when that company was incorjjorated railroad com- 
panies were not authorized to consolidate without the unanimous 
consent of the stockholders of the contracting parties; and also that 
it was void as to the Pacific Company because by the statute in force 
when that company was incorporated a consolidation was not author- 
ized between railroad companies whose lines of railway merely con- 
nected, but did not form a continuons line or lines. The latter con- 
tentions were not considered by the court below, but the court ordered 
an injunction upon the ground that the facts alleged in the bill and 
Bupported by the dépositions warranted the theory of the complain- 
ants that the agreement of consolidation was a fraud upon the minor- 
ity stockholders, and that the offlcers of the Pacific Company, inter- 
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ested in and controlled by tlie Kansas Company, in collusion with the 
latter, had "so arrangea crédits and charges and distribution of earn- 
ings that for some time past tbe Pacific Company liad not been credit- 
ed with the amount it should hâve received under the lease, and thus 
the apparent value of the road was reduced as a plausible excuse for 
selling it out to a company in which the majority only were inter- 
ested, at a price far below its worth." The order enjoined the de- 
fendants pendente lite from taking any further step or steps to con- 
summate the scheme of consolidation contained in the indenture of 
July, 1890, and from calling in, or exchanging, or attempting to ex- 
change, any stock of the Pacific Company for eommon stock of the 
Kansas Company, or from removing from the jnrisdiction of the court 
the 25,000 shares of the stock of the Kansas Company proposed to be 
exchanged. 

The judicial discrétion exercised in granting a preliminary injunc- 
tion is invoked in order that the court may prevent such a change of 
the conditions and relations of persons and property during a litiga- 
tion as may resuit in irrémédiable injury to the complaining party 
before his rights can be investigated and adjudicated. The prerequi- 
sites to the allowance of such an injunction are that the complainant 
must generally présent a clear title, or one free from reasonable 
doubt, and set forth acts done or threatened by the défendant which 
will seriously or irreparably injure his rights under such title, unless 
restrained. Without passing upon the question whether the com- 
plainants hâve presented a case for équitable relief which is reason- 
ably clear, tve cannot discover how the acts complained of require 
the remedy of a preliminary injunction. Their rights will not be 
substantially impaired if the acts threatened are not prevented. AU 
the steps necessary to consummate the scheme of consolidation had 
been taken when the action was commenced, and nothing remained 
to be done which would inflict further injury upon the minority stock- 
holders. Before the consolidation, the Kansas Company, under its 
powers of control as a majority stockholder of the Pacific Company, 
completely dominated the management of that company, and the 
minority stockholders were practically voiceless. They were in no 
worse position subsequently, and if the minority stockholders were 
relegated to the previous situation they would be as powerless as they 
are now, and, as now, could only hope for relief by the intervention of 
a court of equity. The Kansas Company cannot compel the stock- 
holders of the Pacific Company who do not wish to do so to become 
stockholders in the Kansas Company, or to accept the new stock in 
exchange for the old; and if there should be an exchange of part of 
the stock with the stockholders of the Pacific Company who consent, 
and the shares are put upon the market and acquired by bona fide 
holders, the rights of the complainants could not be prejudiced. 
Having brought their action promptly, no question of lâches on their 
part can be suggested, and the equities of ail who dérive rights under 
the indenture of consolidation must be postponed to the prior equities 
of the complainants. If the consolidation of the two companies was 
void because ultra vires, a decree annulling the consolidation, and 
requiring the performance of the lease, and an accounting to the com- 
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plaînants for thé rent equitably owing, will adequately protect the 
oomplainants. If the consolidation was not void, but was voidable, 
as to the complainants, because in fraud of their rights as minority 
stockholders, the same considérations apply. We conclude that the 
order should be reversed. 



TORNANSBS T. MELSING et aJ. 

KJELLMAN v. ROGBRS. 

(Circuit Court of Appeals, Nlnth Circuit Febniary 11, 1901.) 

Nos. 634, 686. 

1. Appeal— Ordeb AppealabI/B as Final Dkchbk. 

Under Alaska Code, § 504, providing for appeals from the district court 
for the district of Alaska, and conferrlng upou the United States circuit 
court of appeals for the Nlnth circuit "jïirisdiction to revlew upon writ 
of error or appeal the final judgment [and] orders of the district court," 
where the amount Involved or the value of the subject-matter exceeds 
$5,000, an order made by the district court by which a placer-mining 
claim, together with persorial property which Is not involved In the liti- 
gation, is taken from one who is in the actual possession thereof, claiming 
ownership, and turned over to a recelver, with instructions to such re- 
celver to work the claim, and extract therefrom the gold, which consti- 
tutes its sole value, and in so do'ng to use the Personal property, is, in 
efCect, a final deeree, and appealable as such, where the property is of the 
required value, since its efCect may be to depreciate, and perhaps entirely 
destroy, the value of defendant's property. 

t. Same— Pbocebding to Efpkct— Filing Copies op Ohdeb and Bond. 

On the aUowance of an appeal from a lower court, and the granting of 
a writ of supersedeas by a judge of the circuit court of appeals, a certified 
copy of the order allowing the appeal, and of the asslgnment of errors 
and bond, together with the original writ of supersedeas and the citation, 
is sufiicient to give effect to the appeal. 

5. Samk— Supersedeas— PowEB op Single Judge to Gbant. 

Under section 11 of the act creating the circuit court of appeals, which 
glves to any Judge of that court the same powers, as to the aUowance of 
appeals and writs of error, and the conditions of such aUowance, in respect 
to cases brought or to be brought to that court, as was then possessed by 
the Justices or judges of the existing courts of the United States, a single 
judge, upon granting a writ of error or appeal, may also grant a super- 
sedeas, and prescrlbe its form and terms, and the circuit court of appeals 
alone, subject to review of its action by the suprême court, has authorlty 
to détermine its Jurisdiction of the case, and any question In relation to 
the form or scope of the writs or the manner of their service. 
4. Rbceivebs— CoNTEMPT— Failurb TO Obey Weit of Sopebsedbas. 

Where a judge of the circuit court of appeals has granted a writ of 
supersedeas, in a case brought for review from an inferior court, and has 
in writing approved its form, a receiver appointed by the court below, 
who is thereby required to restore to the party from whose possession it 
was taken property which has come Into his hands by virtue of his office, 
cannot assume to détermine for himself that such writ Is invalid as to 
such requirement, but It Is his duty to obey It, and, if he fails to do so, 
he will not be heard to urge its invalldity in défense to a pjfoceeding 
against him for contempt. 

6, Same— Appeal prom Order Appointing— Effect dp Supersedeas. 

The granting of an appeal from au order appointing a receiver, and a 
supersedeas, by opération of law suspends the powers of the receiver to 
act further under such order, and entitles the défendant to a restoration 
of the property which he has taken into his possession thereunder. 
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6. Bame — Procekding against for Contempt— Défenses. 

A daim by a receiver that he acted mider advice of counsel In refusing 
ha obey a writ of supersedeas, requiring him to restore property whieh he 
had takeu from the possession of the appellant by authorlty of the order 
superseded, constitutes no défense to a proceeding against hlm for the 
contempt commltted, nor wlU it be considered in mitigation, where the 
facts and clrcumstances shown are such as to convince the court that it 
îs merely a pretense, and that his action was deliherate, willful, and con- 
tumacious. 

In the matter of the alleged contempt of Alexander McKenzie, re- 
ceiver, in having disoheyed and refused to comply with the terms of 
the writs of supersedeas heretofore issued herein. 

Page, McCutchen, Harding & Knight, for appellants. 
Thomas J. Geary and A. C. Severance, for respondent Alexander 
McKenzie. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

RiOSS, Circuit Judge. The proceedings now before the court in 
the above-entitled cases grow out of the alleged disobedience by one 
Alexander McKenzie of certain writs of supersedeas issued out of 
this court upon the order of Honorable William W. Morrow, one of 
its judges. They hâve been argued and submitted together, and will 
be so considered. Each case originated in the United States district 
court for the Second division of the district of Alaska, of which Ar- 
thur H. Noyés is the judge, George V. Borchsenius the clerk, and C. 
E. Dickey a deputy clerk. Placer-mining claim knov^^n as "No. 10 
Above Discovery," on Anvil creek, a tributary to Snake river, was 
the subject of controversy in the action of Melsing et al. against Tor- 
nanses, and placer mining claim "No. 2 Below Discovery," on the 
same creek, was the subject of contention in the action of Eogers 
against Kjellman. Both daims are situated within the Cape Nome 
mining district of Alaska. The act of congress under which Judge 
Noyés was appointed was approved June 6, 1900 (31 Stat. 321). In 
its fourth section it is provided that "the judge designated to pré- 
side over division numbered two (within which division is the Cape 
Nome mining district) shall réside at Saint Michaels during his term 
of office, and shall hold at least one term of court each year at Saint 
Michaels, in the district, beginning the third Monday in June." It 
is further provided in the fourth section that each of the three judges 
provided for by the act "is authorized and directed to hold such spé- 
cial terms of court as may be necessary for the public welfare or for 
the dispatch of the business of the court, at such times and places 
in the district as they or any of them, respectively, may deem ex- 
pédient, or as the attorney-general may direct," and that "at least 
thirty days' notice shall be given by the judge or the clerk of the 
time and place of holding spécial terms of the court." 

It is not pretended that Judge Noyés held any term of the court 
at Saint Michaels in June, or that any notice was given by him or 
the clerk of the court of the holding of a spécial term thereof at Nome 
or elsewhere, prior to the acts out of which the présent proceedings 
arise. On the contrary, it appears from the records and proofs on 
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file in this court tliat the steamer on wtich Judge Noyés went from 
the City of Seattle, Wash., to Alaska did not reach the roadstead 
of Nome nntil July 19, 1900, and that he did not go ashore until Sat- 
urday, July 21st. Two days thereafter, to wit, Monday, July 23d, he 
signed orders appointing Alexander McKenzie recdver of said placer 
mining daims, with directions to take immédiate possession thereof, 
and to manage, mine, and work the same ; to préserve the gold, gold 
dust, and proceeds resulting from the working and mining of the 
claims, and to dispose of the same subject to the further orders of 
the court; and further ordering the persons then in possession of 
the claims to deliver to the receiver their immédiate possession, con- 
trol, and management, and expressly enjoining them from in any man- 
ner interfering with the mining or working of the claims by the re- 
ceiver, or with his control or management thereof. The amount of 
the bond required by the judge of the receiver was $5,000 in each 
case. Thèse orders were signed at the same time, and the circum- 
stances under which they were made appear in the proceedings of 
the court of August 3, 1900, on the motion of counsel for the par- 
ties against whom they were directed, made for their annulment on 
July 24th. We extract from the record in the case of Melsing et al. 
against Tornanses, precisely similar proceedings appearing aiso in 
the case of Rogers against Kjellman: 

"TJpon the hearing of the applications to set aside appointments of receiver 
in the Anvil ereek cases, Mr. Knight, of counsel for défendant, after reading 
affldavits in support of his application, continued as follows: In addition, if 
the court please, to thèse affidavits, we désire to introduce the records of the 
court in this case, and, if Mr. DicUey is hère, I désire to eall him as a witness. 
The Court: I believe Mr. Dickey is inside. Mr. Knight: I désire to call Mr. 
Dickey with référence to the filing of thèse papers. (It ia ascertalned that Mr. 
Dickey is not in.) The Court: The records are hère; can you use them In- 
stead? Mr. Knight: I désire to prove. If the court please, that the papers 
were not flled in this case untll after an order had been made appointing a 
receiver; and, further, that no process was Issued at that time, or summohs, 
and that, so far as I know, it îjas not been Issued at the présent time. Mr. 
Hume: So far as the plaiutiff is coneerned, the papers were delivered to the 
clerk, to be filed, ail at the same time. Mr. Knight: The summons bas not 
been served on any of our people. Mr. Hume: So far as I know, the sum- 
mons has not been served in any of thèse cases. Préparation was made to 
serve the summons, but the défendants came into court the next momlng, 
and, the question of the propriety of their appearance hère before answer com- 
ing up, Personal service has been delayed until the court should pass upon 
that matter. We hâve been getting the papers ready to serve each and every 
person interested with a copy of the complaint. Mr. Knight; I wish simply 
to make the point that the papers were not flled before the order was Issued. 
The Court: Ail the papers were before the court; they were left hère. Mr. 
Knight: But my point is that they were not flled until after the order ap- 
pointing the receiver was made, and that the order was made before process 
issued. I think your honor wlll agrée as to the fact that the bill of complaint 
was presented to your honor on the afternoon of the 23d day of July, 1900, 
and that your honor thereafter made an order appointing a receiver, and the 
papers were subsequently that evenlng handed to the deputy clerk of the 
court for filing, but that no process was issued in the cases in which I now 
appear; that is, in the cases Involving No. 2 Below, Nos. 10 and 11 Above, 
and No. 1 Nakkela. Mr. Hume, is that correct? Mr. Hume: Well, of course, 
as to the time they were filed, we can agrée to this fact; that ail the papers 
— the affidavits and bills of complaint and summons— were ail presented hère 
to the court. They were not presented to the clerk, We could not flnd the 
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clerk at tliat time; he had no office. They were presented to the court, and 
left wlth the court. Ail the papers were left with the court, and the clerk 
was to file them; but, he belng out some place, we were unable to find him, 
and, he havlng no spécial office, we presumed they were not filed until 
later. Everythlng was In confusion then, and we simply left the papers with 
the court; that Is ail we could do. The Court: I remember this: That the 
papers were hère on the table, and I called Mr. Dickey's attention to them. 
Mr. Knight: After the order had been made? The Court: Oh, yes. Mr. 
Knight: It is agreed, further, then, that no process bas yet issued in this 
case? Mr. Hume: I think the summons bas been issued. I know it was 
made out. Mr. Knight: But no process has been plaeed in the hands of an 
offlcer for seryice? Mr. Hume: No, I think not; I think not plaeed in the 
hands of an offlcer. The Court: I think you will flnd as a matter of record 
that the summons has been issued. Mr. Knight: As far as the issuauce of 
process is concerned, the records will speak for themselves." 

It thus appears that the injunctions and orders appointing a re- 
ceiver of the claims in question were made before the organization 
of the court, without notice of any character, and before any paper 
of any kind had been plaeed on the files of the court; assuming the 
court to hâve been organized and in condition for the transaction 
of business. Not only so, but the injunction granted and the ap- 
pointment of the receiver in the case of Rogers against Kjellman 
was based upon a pleading which is without a single allégation of an 
équitable nature. That pleading allèges only the citizenship of the 
plaintiff Rogers, and the alienage of the défendant Kjellman; the 
competency of the plaintiff to make locations under the mining laws 
of the United States; his discovery of gold on, and his location of, 
claim No. 2 Below Discovery, on Anvil creek, on the 6th day of 
June, 1899; his marking of its boundaries in accordance with the 
statutes of the United States and with the local rules of the mining 
district within which it is situated, and the recordation of notice of 
the location in the office of the recorder of the district; the posses- 
sion of the claim by the plaintiff until his dispossession by the de- 
fendant, on or about July 1, 1899; the withholding thereof by the 
défendant ever since, and the extraction therefrom by the défendant, 
and others under him, of |100,000 in gold and gold dust, to the dam- 
age of the plaintiff in that sum ; and the right of the plaintiff to a 
restitution of the possession of the claim. The prayer is only for 
such restitution of possession of the property, and for |100,000 dam- 
ages, and for costs. In other words, the complaint in the case of 
Rogers against Kjellman, upon which the judge granted an injunc- 
tion and appointed a receiver, was an ordinary complaint in eject- 
ment, vrithout a single allégation of even an équitable nature. It 
is true there was presented to the judge at the same time the affl- 
davit of the plaintiff Rogers, and the affldavit of one Charles Cooper, 
in which they swore, in substance, that the défendant Kjellman was 
not a citizen of the United States, and had never declared his inten- 
tion to become such; had never located or marked the claim in ques- 
tion in accordance with law, but had extracted therefrom during the 
mining season of 1899 gold to the amount of $100,000, and removed 
the same beyond the jurisdiction of the court; and that his servants 
and assigns were then in the possession of and working the claim, 
whose only value consisted of the gold it contained, and, if allowed. 
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would continue to work the claim, and extract therefrom $5,000 a 
day, and appropriate the same to their own use, in fraud of the 
plaintiffs' rights. In the case of Melsing et al. against Tornanses, 
the order granting the injunctlon and appointing the receiver was 
based upon an unverified bill praying for an injunctlon and an order 
appointing a receiver, supported by the afifidavits of one T. H. Down- 
ing and one E. W. Bacon. L. F. Melsing, H. L. Blake, D. B. Libby, 
W. T. Hume, and 0. P. Hubbard are the complainants in that bill, 
and John I. Tornanses is the sole défendant thereto, although it ap- 
pears in more than one place in its body that the complainants con- 
templated naming other parties also as défendants. In the bill it 
is, among other things, alleged: 

"That the complainant L. F. Melsing has begun an action at law against 
the défendants herein to recover the possession of the premises berein de- 
scribed, a copy of whicb complaint is attached to this bill and made a part 
hereof ; that in order to préserve the rights of the complainant in said action 
at law and in said placer-mining claim pending the termination of said action 
at law, to prevent the extraction of gold from said claim, and the appropria- 
tion thereof by défendants, his lessees, agents, servants, employés, and gran- 
tees, and préserve the said property and the gold extracted therefrom, It is 
necessary, proper, and convenient that a receiver should be appointed by 
this honorable court to talie possession of, charge of, and care for said claim, 
and to hold, operate, and mine and control the same, under the orders of this 
honorable court, until the termination of said action at law; that the complain- 
ants H. Li. Blake, D. B. Libby, 0. P. Hubbard, and W. T. Hume are grantees, 
for a valuable considération, of the said complainant L. F. Melsing, of an 
undivided Interest each In said placer mining claim, and are the owners of a 
Bubstantial and undivided interest in the land and premises hereinbefore de- 
soribed, alleged, and designated as said 'Plaeer-Mining Claim No. 10 Above 
Diseovery,' on Anvll ereeii." 

The record shows that the complaint, in the action at law thus 
spoken of, was verifled by Melsing on the 25th day of August, 1899, 
and is entitled in the district court of the United States for the dis- 
trict of Alaska, which court was abolished by the act of congress of 
June 6, 1900 (31 Stat. 321). That complaint, however, appears from 
the record to hâve been filed in the district court for the district of 
Alaska, Second division, created by the last-mentioned act of con- 
gress, ât the time the bill in the case of Melsing et al. against Tor- 
nanses was flled therein, together with an aflSdavit of Melsing, made 
by him on the 25th day of August, 1899, evidently to be used in 
some way in connection with the action at law entitled in the abol- 
ished court. The bill in the case of Melsing et al. against Tornanses 
further allèges that on the llth day of March, 1899, Melsing discov- 
ered gold in the ground known as said "Placer Mining Claim No. 10 
Above Diseovery," and, being at the time compétent to do so, located 
the ground under the mining laws of the United States, marking 
the boundaries thereof in accordance with law, and recording the 
notice of the location in the oflfice of the recorder of the district in 
which the claim is situated, and took peaceable possession thereof; 
that thereafter, and on or about May 1, 1899, the défendant Tornanses 
wrongfully and forcibly, by himself and others under him, ejected 
Melsing from the premises, and took possession of the claim, and has 
ever since withheld its possession from him; that during the min- 
ing season of 1899 the défendant worked the said daim, and ex- 
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tracted tUerefrom gold of the value of at least $150,000, and at tHe 
opening of the season of 1900 commenced, and still continues, the 
working of the claim, thereby extracting therefrom each day gold 
and gold dust of the value of at least $5,000, ail of which the de- 
fendant Tornanses, his lessees and grantees, hâve appropriated to 
their own use and beneflt, to the injury of the complainants and in 
fraud of their rights; that the ground is valuable only for the gold 
it contains; and that the défendant Tornanses, his agents, lessees, 
and grantees, are insolvent; and that the défendant Tornanses is 
an alien, and has never declared his intention to become a citizen 
of the United States. This bill, as has been said, was never verifled. 
The aflQdavits of Downing and Bacon, presented in support of the 
bill, are only to the effect that in July, 1900 (that of Bacon fixing the 
date as the 19th of that month), they saw working upon claim No. 
10 Above Discovery a large number of men, under, as they were in- 
formed and believe, the défendant or his assigns or grantees, and 
that the claim was being unskillfuUy worked, with the object of 
taking only the richest pay dirt, without regard to the manner in 
which the claim would be left thereafter, and that the continuation 
of such work in that manner would destroy the value of the claim. 
The afBdavit of Bacon further states that he was informed by the 
men at work that they were getting gold therefrom at the rate of a 
dollar a shovel, and that in addition to the work by hand the per- 
sons working the ground had a steam plant in opération thereon for 
the purpose of expediting the extraction of the gold contained therein, 
and that the pay dirt was then so exposed as to be easily sluiced and 
worked when there should be sufiQcient water in Anvil creek, and 
that when there should be more water in the creek the parties then 
working the ground "could take thousands of dollars ont of said 
claim, and virtually destroy the same for sale or proper opération, 
unless restraîned by order of the court." 

It was upon the showing hère stated, and under the circumstances 
above detailed, that Judge Noyés, on the 23d day of July, 1900, 
signed the orders granting the injunctions, and appointing the re- 
ceiver of the mining claims in question, who at once took posses- 
sion of them. On the 24th day of July, 1900, in the case of Melsing 
et al. against Tornanses, and on the 30th day of July, 1900, in the 
case of Eogers against Kjellman, the parties claiming under Tor- 
nanses and Kjellman moved the court to vacate those orders, sup- 
porting the motions by the notices of location of the respective 
claims by Tornanses and Kjellman, by their respective deeds of con- 
veyance, and by numerous aflQdavits. The notice of location by Kjell- 
man of claim No. 2 Below Discovery described the claim, set forth 
the discovery of gold thereon on the 22d day of September, 1898, 
and its location on that day, and appears to hâve been witnessed 
by John Brynteson and Erik O. Lindblom, and was filed for record 
at 12 o'clock noon on October 12, 1898, with A. N. Kittelsen, recorder 
of the mining district. The notice of location by Tornanses of claim 
No. 10 Above Discovery was similar, and purported to hâve been 
witnessed by G. W. Price and A. N. Kittelsen, M. D., and flled for 
record at 12 o'clock noon on October 18, 1898. The deeds thus pre- 
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sented to the court were conveyances from those original locators, 
for a valuable considération, to Charles D. Lane of their interests 
in the claims. The affidavits presented in support of the motions 
to vacate the orders referred to set forth, among other things, that 
Tornanses was the flrst locator of the aforesaid claim No. 10 Above 
Discovery, and that Kjellman was the first locator of the aforesaid 
claim No. 2 Below Discovery; that prior to the respective locations 
gold was discovered by the locator in the ground located, and that 
in making each of said locations the boundaries thereof were so 
marked upon the ground that they could be readily traced, and that 
from the time of their location each of the claims was in the pos- 
session of the locator and his successors in interest, and during each 
working season thereafter was mined for gold in a proper, miner-like 
way; that the conveyance of those claims to Lane was made to 
him for and on behalf of the Wild Goose Mining & Trading Com- 
pany, a corporation, that of the aforesaid . claim No. 2 Below Dis- 
covery on the 9th day of September, 1899, and that of the aforesaid 
claim No. 10 Above Discovery on the 18th day of September, 1899, 
since which time neither Kjellman nor Tornanses bave ever had pos- 
session of, or control over, either of said claims, but that both of 
them thereupon departed from the United States, and neither bas 
ever retumed, and that the property bas since been held and worked 
by Lane and those holding under him, and was so worlied and held 
at the time of the initiation of thèse cases. The affidavits on behalf 
of the moving parties also deny the alleged insolvency of Lane and 
those holding under him, and, on the contrary, aver that both Lane 
and the Wild Goose Mining & Trading Company are amply able to 
respond in any damages that may be recovered against them. 

In each case the district court, on the lOth day of August, 1900, 
made and entered an order denying the motion so made to vacate 
the order granting the injunction and appointing the receiver, and 
on the 14th day of August, 1900, counsel for the défendants, in each 
case, petitioned the court for an order allowing an appeal from the 
order granting the injunction and appointing the receiver, at the 
time presenting to the court a proper bond on appeal, together with 
an assignment of errors and a proposed bill of exceptions for settle- 
ment and allowance; in response to which the judge, on the 15th 
day of August, 1900, made an order in each case "that said proposed 
bill of exceptions is in each and every part thereof disallowed as a 
bill of exceptions herein, and the settlement thereof, or of any pro- 
posed bill of exceptions herein, is hereby refused; that said pétition 
for an order allowing said appeal is hereby denied; and said judge 
déclines to accept or flx the amount of any bond for costs thereof, 
or allow a supersedeas bond to be given, or flx the amount thereof. 
Dated Nome, Alaska, August 15, 1900. Arthur H. Noyés, Judge." 
On the same day, to wit, August 15, 1900, the judge made and en- 
tered the folio wing order in each case: 

"Now, at thls time cornes the plaintiff, by his attorneys, Hubbard, Beeman 
& Hume and Dudley Du Bose, and moves the court for an addltional and 
further order in the matter of the appointment of Alexander McKenzle, as 
receiver in the above-entitled suit, and, the court belng fully advlsed in the 
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premises, It is further ordered that, in addition to the powers and authorltles 
already granted the recelver appointed, the said receiver Is hereby ordered to 
take possession of the placer claim mentioned in the complaint herein, and ail 
slulce hoxes, dams, excavations, maehinery, pipe, boarding houses, tents, 
buildings, safes, scales, and ail other personal property, flxed or movable, on 
the said placer claim; also ail gold, gold dust, precious metals, money, books 
of account, and each and ail personal property upon the said claim connected 
therewlth and in any way appertainlng thereto, in possession of and under 
the eontrol of the défendant, his lessees, grantees, assigns, and employés ; and 
ail and every person in possession of the said claim, or elaimlng any right, title, 
or interest In and to the said placer claim, or any gold dust therein, or any 
Personal property thereon, of any nature whatsoever, are hereby ordered to 
deliver the same to the said receiver, and are hereby restralned from interfer- 
ing with the said receiver in quiet and peaceable possession of the same, or 
any agent that the said receiver may designate to take possession thereof. 
It Is further ordered that thls order shall revoke ail and any order in con- 
flict herewith, and does hereby revoke the same; and it is further ordered 
that this order shall remain in full force and effect until further order of this 
court. It is further ordered that a copy of this order shall be served upon any 
person In possession of, or claiming possession of, the property described. 
Done m chambers, this 15th day of August, 1900. 

"Arthur H. Noyés, Judge." 

For this sweeping order against any and every person, whetlier 
a party to the suit or not, and this express requirement of the re- 
ceiver to take possession, among other things, of ail sluice boxes, 
maehinery, pipe, boarding houses, tents, safes, scales, money, books 
of account, and ail other personal property upon the claims, of what- 
soever kind or nature, no basis of any kind appears from the rec- 
ords which hâve been brought hère upon certiorari to hâve been 
presented to the court belovF, although the order recites upon its 
face that the court was "fully advised in the premises." Nor does it 
appear that the slightest attention was paid to an express provision 
of the very statute under which the court was created and existed, 
in terms prohibiting the appointment of a receiver in any action for 
the recovery of spécifie personal property (Code Alaska, § 753), nor 
to sections 301 or 475 of the same Code, which provide as f ollows : 

"Sec. 301. Any person -who bas a légal estate In real property, and a prés- 
ent right to the possession thereof, may recover such possession, vrlth damages 
for withholding the same, by an action. Such action shall be commenced 
against the person in the actual piossession of the property at the time, or, if 
the property be not in the actual possession of anyone, then against the per- 
son acting as the owner thereof." 

"Sec. 475. Any person In possession, by himself or hls tenant, of real prop- 
erty, may maintain an action of an équitable nature against another who 
claims an estate or interest therein adverse to him for the purpose of deter- 
mining such claim, estate, or Interest." 

It will be observed from thèse provisions that by the code govem- 
ing Alaska an action of ejectment is required to be brought "against 
the person in the actual possession of the property at the time, or 
if the property be not in the actual possession of anyone, then against 
the person acting as the owner thereof"; and that the right to main- 
tain an équitable action for the purpose of determining an adverse 
claim is only given to one in possession by himself or his tenant. 

The successors in interest of the défendants to the suits having 
thus been denied an appeal from the orders granting the injunctions 
and appointing a receiver, not only of the mining claims in question, 
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but of their personal property as well, with directions to the receiver 
to extract from the claims the gold wliicli constituted their sole 
value, the défendants applied, with ail speed possible, to a judge of 
this court for the allowance of the appeals which had been denied 
them in Alaska. The judge of this court to whom the applications 
were made, and upon a showing embracing much of this shocking 
record, at once granted the appeals, requiring and approving a super- 
sedeas bond in each case in the sum of $20,000, and thereupon or- 
dered a writ of supersedeas to issue out of this court under its seal, 
in each case, and, in writing, approved the form thereof, staying ail 
proceedings under the orders granting the injunctions and appoint- 
ing the receiver, and furtber ordering the receiver to at once restore 
to the défendants from whom he had taken them the said mining 
claims, together with the gold, gold dust, and other personal prop- 
erty received by him under the orders appealed from. Oertified cop- 
ies of the order allowing the appeal in each case, together with cer- 
tified copies of the assignment of errors and of the bond, were, with 
the original writ of supersedeas and the original citation in each 
case, filed in the lower court on the 14th day of September, 1900, 
and copies thereof at once served upon the receiver, McKenzie, and 
a demand made upon him for the restitution of the property in ac- 
cordance with the writs. 

The évidence taken upon the hearing of thèse proceedings is to 
the effect, and we so flnd the fact to be, that the respondent Mc- 
Kenzie thereupon refused, and continued to refuse, to restore, in ac- 
cordance with the requirements of the writs of supersedeas, the 
gold, gold dust, and other personal property received by him under 
the orders of the trial court, and that fact being made to appear to 
this court by afladavits, on the Ist day of October, 1900, and it fur- 
ther being then made to appear to this court that the last steamer 
for the season would leave the city of Seattle for Nome within a 
few days, and that no further communication could be had with that 
section of the country until the spring or early summer of 1901, 
this court thereupon made an order directing its marshal to proceed 
to Nome, enforce its writs of supersedeas, arrest the oiïending re- 
ceiver, and produce him at the bar of this court. The évidence taken 
upon the hearing of thèse proceedings is also to the effect, and we 
so flnd the fact to be, that the respondent McKenzie at ail times 
had it within his power to comply with the requirements of the writs 
of supersedeas issued out of this court; that he contumaciously re- 
fused to restore the gold, gold dust, and other personal property to 
the défendants, as required by those writs, and has continued such 
refusai ever since. 

It is said by counsel for the respondent McKenzie that the action 
of Judge Noyés in refusing to allow the appeals petitioned for, and 
in refusing to settle any bill of exceptions, was based upon the opinion 
that no appeal is allowed by law from the orders made by him; and 
it is hère so contended. Provision is made by section 504 of the 
Alaska Code for the taking and prosecution of an appeal from the 
final judgment of the district court for the district of Alaska, or 
any division thereof, direct to the suprême court of the United States 
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in certain cases, within which the présent cases do not corne, and it 
is then provided "that in ail other cases, where the amount involved 
or the value of the subject matter exceeds the sum of flve thonsand 
dollars, the United States circuit court of appeals for the Ninth cir- 
cuit shall hâve jurisdiction to review upon writ of error or appeal 
the final judgment (and) orders of the district court." And sec- 
tion 507 of the same Code déclares that "an appeal may be taken to 
the circuit court of appeals from any interlocutory order granting or 
dissolving an injunction, refusing to grant or dissolve an injunction, 
made or rendered in any cause pending before the district court 
within sixty days after the entry of such interlocutory order. Tho 
proceedings in other respects in the district court in the cause in 
which such interlocutory order was made shall not be stayed during 
the pendency of such appeal, unless otherwise ordered by the district 
court." 

Leaving out of considération the last-quoted section, which in ex- 
press terms authorizes an appeal from an order granting an injunc- 
tion, and without considering the right of the défendants to the 
suits in question to thus hâve reviewed the orders enjoining them 
from working the mining claims involved in them, and as a neces- 
sary incident the right of the court to appoint a receiver of the prop- 
erty claimed by them, we think we may safely rest the jurisdiction 
of this court to review those orders upon section 504 of the Alaska 
Code, above referred to. And it is for this court, subject to review 
of its action by the suprême court, to détermine whether it may en- 
tertain jurisdiction of the cause removed, and to dispose of contro- 
versies in respect to the f orm of its writs, the parties, the citation, 
and their service, without interférence from any other court. Ex 
parte Chetwood, 165 U. S. 443, 17 Sup. Ct. 385, 41 L. Ed. 782. Courts 
take judicial notice of the gênerai physical and climatic condition 
of the country within their jurisdiction. We therefore know judi- 
cially, as well as from the record in thèse cases, that the sole value 
of the mining claims in question consisted in the minerai contained 
in them. The extraction of that is therefore the taking of the very 
substance of the estate, and when ail of it is removed nothing of 
value will remain in the claims. In the case of a vein or Iode mine, 
with tunnels, drif ts, and shafts in which there are timbers to be 
placed, replaced, or repaired, or water to be controlled, it sometimes 
happens that the appointment of a receiver becomes necessary to 
take possession of and operate the mine pending the litigation, in 
order to préserve the property; but even in that class of cases the 
necessity for a receiver is not of fréquent occurrence. This is well 
shown in the case of Bigbee v. Summerour, 101 Ga. 201, 28 S. E. 
642. So, too, in the case of placer mining claims yaluable only for 
the oil contained in them, where it becomes necessary for the proper 
préservation of the claim that the ground be worked to prevent its 
substance from being drawn ofE by the opération of wells on adjoin- 
ing ground, or where it is shown that a receiver is necessary in order 
that the annual work required by law may be performed for the 
beneflt of the party who may ultimately be adjudged erititled to the 
ground. But nothing of that sort is shown to hâve existed with 
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respect to the claîms hère involved. Hère thé gold in the claim 
would hâve remained as safe as it was during ail the âges it had 
been there, and an injunction (assuming a proper showing for one 
to hâve been made) staying the working of the claims pending the 
litigation would hâve perfectly préserva the property for whomso- 
ever might be ultimately adjudged to be entitled to it. The value 
of mining property of every character, like the value of any other 
kind of property, largely dépends upon the manner in which it is 
operated. Many good mines prove unproâtable because of loose 
management or extravagant methods of working them. The suc- 
cessors in interest of the défendant to the suits in which this re- 
ceiver was appointed were in possession of the claims under a claim 
of right, and were engaged in mining the ground on a large scale, 
and had been so engaged during the working season of the year 
1899, as well as that of the then current season of 1900. They may, 
therefore, be properly presumed to hâve been, at least, somewhat 
familiar with the proper working of placer claims. But there is no 
évidence that the respondent ever saw a placer or any other kind of 
mining claim before he was appointed receiver of thèse, and, at 
least, two other similar, claims, on the 23d day of July, 1900. It is 
in évidence, in at least one of the contempt proceedings now pending 
before us against McKenzie, that, shortly before going to Alaska, 
he caused to be organized a corporation called the "Alaska G-old 
Mining Company," with a capital stock of $15,000,000, a majority of 
which he held, and that, having placed a portion of the remainder 
where he thought it would stand him in good stead, he proceeded 
with Judge Noyés to Nome, arriving there on Saturday, July 21, 1900, 
and on Monday, July 23d, before the court was organized, and before 
the filing of any paper of any character with the clerk of the court, 
was appointed by Judge Noyés receiver of at least four of the richest 
claims in the district of Nome, upon complaints made by persons the 
interest therein of at least one of whom had theretofore been acquired 
by the receiver's coriwration, the Alaska Gold Mining Company. It 
bas been already seen that the orders under which this was done in 
the présent cases directed the receiver to take possession of and mine 
the claims in question, and enjoined the parties then in possession 
from in any manner interfering with the claims or with the acts of 
the receiver. It has been seen, also, that in the case of Bogers 
against Kjellman this was done upon a complaint which did not 
even ask for the appointment of a receiver or for such injunction, 
and, in the case of Melsing et al. against Tomanses, that the only 
relief that was asked was the granting of an injunction and the 
appointment of a receiver, ail of which was granted by the court 
by the orders made by it on July 23, 1900. 

We hâve no hésitation in holding that an order by which a placer 
mining claim, whose proper préservation in no respect requires it, 
is taken from one who is in the actual possession thereof, and turned 
over to a receiver, with instructions to extract from it its only value, 
is, in effect, a final decree, and appealable as such; for its entire 
value may be thus destroyed by improper working or extravagant 
management, or by the extraction of ail its minerai, while he from 
106 F.— 50 
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whom it is taken, and who asserts a right to it, may prefer to work 
thé claim to a limited extent only, or in a particular manner, or 
not at ail. He may prefer to hold it for sale or other disposition; 
yet, under such orders as are hère involved, tlie opérations of the re- 
ceiver of necessity constantly exhaust the very substance of thé 
property, and may speedily render it absolutely wortMess. Surely, 
the authority, by whatever name called, under which such a resuit 
may be wrought, is, in efEect, a final judgment. As was said by the 
circuit court of appeals for the Third circuit in Potter v. Beal, 2 C. 
0. A. 60, 50 Fed. 860, the détermination of the question as to what 
is or is not a final decree "is to be governed by the essence of what 
is done, and not by the appellation given to it." In the Farmers' 
Loan & Trust Co. Case, 129 U. S. 206, 9 Slip. Ct. 265, 32 L. Ed. 656, 
it was held that an order allowing a receiver of a mortgaged rail- 
road to issue certiflcates which should be preferred to the mortgage 
was a final decree, in effect, and appealable. In the case of Sharon 
V. Sharon, 67 Cal. 215, 7 Pac. 456, 635, 8 Pac. 709, the suprême court 
of Calif ornia held that an order made pendente lite, directing the pay- 
ment of alimony in a divorce suit, is in the nature of a final decree, 
and appealable as such. See, also, Tampa Ey. Co. Case, 168 U. S. 
583, 588, 18 Sup. Ct. 177, 42 L. Ed. 589, and Iron Co. v. Meeker, 109 
U. S. 180, 3 Sup. Ot. m, 27 L. Ed. 898. A mine is, as was held 
in Bigbee v. Summerour, supra, destroyed as such, as fast as the 
minerai is taken out; so that the necessary efîect of the orders in 
question was to gradually, and perhaps rapidly, destroy the mining 
claims, and, as a matter of course, the personal property embraced 
by the orders would necessarily perish by use. 

The remaining points urged on behalf of the respondent may be 
briefly disposed of. It is contended that, in order to give effect to 
the orders made by Judge Morrow allowing the appeals, it was es- 
sential to file the original orders in the lower court. Only certified 
copies of those orders were so flled; but the original citation and the 
original writ of supersedeas were flled in the lower court in thèse 
cases, together with certified copies of the assignment of errors and 
of the supersedeas bond. AU of thèse papers were filed in the dis- 
trict court, September 14, 1900. That that was sufflcient to give ef- 
fect to the appeal has been expressly decided by the suprême court 
in two cases (Brown v. McConnell, 124 U. S. 489, 8 Sup. Ct. 559, 31 
lu Ed. 495, and Stewart t. Masterson, 124 U. S. 493, 8 Sup. Ct. 561, 
31 L. Ed. 507). 

Section 1007 of the Revised Statutes déclares: 

"In any case where a wrlt of error may be a supersedeas, the défendant 
may obtain such supersedeas by serving the writ of error, by lodging a eopy 
thereof for the adverse party In the clerk's office where the record remains, 
within sixty days, Sundays exclusive, after the renderlng of the judgment oom- 
plained of, and giving the security requlred by law on the Issulng of the cita- 
tion. But if he désires to stay process on the judgment, he may, having 
served his writ of error as aforesald, give the security requlred by law within 
sixty days after the renditlon of such judgment, or afterward with the permis- 
sion of a justice or judge of the appellate court. And In such cases where a 
writ of error may be a supersedeas, exécution shall not issue until the expira- 
tion of (the said term of sixty) (ten) days." 
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It is coûtended that the supersedeas tlius provided for by statute 
does not require the restoration to the défendants, pending the ap- 
peal, of any property taken by the receiver. Let that be admitted, 
and the fact remains that in each of thèse cases Judge Morrow or- 
dered a writ of supersedeas to be issued out of this court, under its 
seal, and, in writing, approved the form of the writs, each of which 
required the receiver, among other things, to restore to the posses- 
sion of the défendants the personal property he had taken from them, 
together with the gold and gold dust extracted by him as such re- 
ceiver from the daims. It is said that a single judge of this court 
cannot grant a writ of supersedeas. Sections 1000 and 1007 of the 
Revised Statutes, the case In re Claasen, 140 U. S. 200, 11 Sup. Ot. 
735, 35 L. Ed. 409, rule 36 of the suprême court (11 Sup. Ct. iv.), and 
section 11 of the act approved March 3, 1891, creating this court, 
conclusively answer this objection. 

By section 11 of the circuit court of appeals act it is, among other 
things, provided that "any judge of the circuit court of appeals, in 
respect of cases brought, or to be brought, to that court, shall hâve 
the same powers and duties as to the allovi'ance of appeals or writs 
of error, and the conditions of such allowance, as now by law belong 
to the justices or judges in respect of the existing courts of the 
United States respectively." In the case In re Claasen, supra, the 
suprême court held that a justice of the suprême court was authorized 
to grant a supersedeas, saying: 

"By section 1000 of the Eevlsed Statutes, it Is provided that every justice 
or judge signlng a citation on any writ of error shall take security for the 
prosecution of the writ, and for costs, where the writ is not to be a super- 
sedeas and stay of exécution, and for damages and costs where it Is to be. 
In a criminal case, there are no damages; and in such a case, the United 
States being a party, it is provided by subdivision 4 of rule 24 of thls court 
(3 Sup. Ct. xlil.) that, in cases where the United States are a party, no costs 
shall be allowed in this court for or against the United States. Section 1007 
of the Revised Statutes provides for the manner In which a supersedeas may 
be obtained on a writ of error. It is by serving the writ of error, by lodging 
a copy thereof for the adverse party in the clerk's office where the record re- 
mains within 60 days, Sundays exclusive, after the rendering of the judgment 
complained of, and giving the security required by law on the issuing of the 
citation. But, as there is no security required in a criminal case, the super- 
sedeas may be obtained by merely serving the writ within the time prescribed, 
without giving any security, provided the justice who signs the citation directs 
that the writ shall operate as a supersedeas; which he may do when no se- 
curity is required or taken. We hold, therefore, that the allowance of the 
supersedeas In the présent case was proper, and we deny the motion to set 
it aside. To remove ail doubt on the subject, however, in future cases we 
hâve adopted a gênerai rule, which is promulgated as rule 36 of thls court (see 
139 V. S. 706, 11 Sup. Ct. iv.), and which embraces, also, the power to admit 
the défendant to bail after the citation is served." 

The rule thus referred to and adopted by the suprême court will 
be found in 139 U. S. 706, 11 Sup. Ct. iv., and is as follows: 

"(1) An appeal or a writ of error from a circuit court or a district court 
direct to this court. In the cases provided for in sections 5 and 6 of the act 
entitled 'An act to establish circuit courts of appeals, and to define and regu- 
late in certain cases the jurisdlction of the courts of the United States, and 
for other purposes,' approved March 3, IS&l, may be allowed, in term time 
or In vacation, by any justice of this court, or by any circuit judge within his 
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circuit, or by any district judge within liis district, and the proper security 
be talien and the citation slgned by him, and he may also grant a supersedeas 
and stay of exécution or of proceedings, pending sucli writ of error or appeal." 

It is further contended that the scope of the writs was too broad, 
in that, in the flrst place, they went beyond the orders of Judge Mor- 
row, and, in the second place, that it was beyond the power of the 
court to require the receiver to restore the property taken by him. 
It is true that the orders flrst made by Judge Morrow did not in terms 
direct the receiver so to restore the property, but in each case that 
judge subsequently, and on the same day, made an order expressly 
approYing the form of the writs requiring such restoration. If it be 
conceded that the scope of the writs was too broad, it was not for 
the receiver to ignore their requirements, and himself be the judge 
of that question, but his only proper remedy was a motion to modify 
the writs. While refusing to obey them, he should not be heard to 
object to their scope. In 2 High, Inj. § 1416, it is said that: 

"If défendant is in donbt as to tlie scope or extent of the injunetion, he 
should not be left to disregard or violate it, with a view of testing such ques- 
tions, but should apply to the court for a modification or construction of Its 
order." 

The same rule is applicable to a receiver. See, also, Wells, Fargo 
& Co. V. Oregon Ey. & Nav. Co. (0. G.) 19 Fed. 20; Ulman v. Kitter 
(G. G.) 72 Fed. 1000, 1003; Magennis v. Parkhurst, 4 N. J. Eq. 433, 
436. But the point itself is, we tliink, untenable. In the leading 
case upon the subject (that of 'State v. Johnson, 13 Fia. 33, 48) it is 
said: 

"The allowance of a supersedeas does not, nor does the order in this case, 
'undo' or reverse the order of the circuit judge. The order, foliowing the 
intent and effeet of the law in terms, directs a stay of ail proceedings under 
the several orders appealed from, and suspends their opération. The power 
of the circuit court was suspended, and thereby the power of ail the ofHcers 
In that court, under its orders in question, became inoperative. They no 
longer had any duties to perform under such orders. The authority of the 
receiver to continue to act as such was made nugatory by the opération of the 
law. He had entered upon an office and commenced to act when the office 
was suspended. The supersedeas as understood by us, and as seems to be 
understood by the courts, does of necessity retroact by suspending the life of 
the order appealed from; reaches baclî to that order, and forbids action under 
it. It does not make unlawful an act done in pursuance of the order before 
the appeal was talîen, but it forbids the court and its officers further to act. 
No new rights having been created, and the duties of the receiver being super- 
seded, the bond standing in the place of the property in his hands, and he 
having been notifled thereof by proper process, it was his duty to restore that 
which had come to his hands to the parties from whom it had been taken and 
withheld; for, his authority to take being inoperative by the suspension, his 
authority to hold was equally so, both being derived from the same order." 

The case of State v. Johnson has been several times approved. 
Buckley v. Georgia, 71 Miss. 580, 15 South. 46; Bank v. Backus, 63 
Minn. 115, 65 N. W. 255. See, also, Everett v. State, 28 Md. 190; 
Freem. Ex'ns (2d Ed.) p. 876, § 271a; High, Kec. (3d Ed.) p. 164, 
§ 190; 20 Am. & Eng. Enc. Law, 110. In the last édition (Anderson's) 
of Beach, Bec. p. 129, § 117, it is said that: 

"From the authorities and reason, there may be legally deduced the foliow- 
ing principles which should govern questions concerning the subject of this 
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section: • * • (2) If a receïYer be appointed and takes possession o£ the 
property prier to the appeal and supersedeas, the consummation of the appeal, 
with bond and sbpersedeas, gives to the défendant the right to demand and 
hâve the property returned to him." 

Finally, it is urged tliat the refusai of the receiver to obey the 
writs of supersedeas issued eut of this court was based on the advice 
of his counsel that the writs were void. Such advice is never a jus- 
tification of a contempt, but in proper cases may be considered in 
mitigation of the offense. 1 Beach, Inj. § 250; High, Inj. § 1427; 
Kodgers v. Pitt (C. C.) 89 Fed. 424, and cases there cited. 

The circumstances attending the appointaient of the receiver iu 
thèse cases, however, and his conduct after, as well as before, the 
appointment, as shown by the record and évidence, so far fr.om im- 
pressing us with the sincerity of the pretension that his refusai to 
obey the writs issued out of this court was based upon the advice 
of his counsel that they were void, satisfy us that it was inten- 
tional and deliberate, and in furtherance of the high-handed and 
grossly illégal proceedings initiated almost as soon as Judge Noyés 
and McKenzie had set f oot on Alaskan territory at Nome, and which 
may be safely and fortunately said to hâve no parallel in the juris- 
prudence of this country. And it spealis well for the good, sober 
sensé of the people gathered on that remote and barren shore that 
they depended solely upon the courts for the correction of the wrongs 
thus perpetrated among and against them, which always may be de- 
pended upon to right, sooner or later, wrongs properly brought be- 
fore them. And it is well, in thèse days of the rapid extension of 
our national domain, for ail persons, whether residing in remote 
régions or nearer home, to remember that courts which respect them- 
selves, and bave a due regard for the administration of justice and 
the maintenance of law and order, will never tolerate any disobe- 
dience of their lawful orders, writs, or judgments, wherever com- 
mitted within their jurisdiction. "It is inhérent in the nature of ju- 
dicial authority," said the suprême court of Florida in the case of 
State V. Johnson, supra, that "every court may protect and main- 
tain its jurisdiction under the law, and that it shall protect itself 
against ail attempts to resist or thwart or overthrow its authority. 
Without the power to judge of its jurisdiction, it is practically with- 
out jurisdiction. Without the power to enforce its judgments, it has 
no judicial authority. That it be made the plaything of whomso- 
ever may choose to déride its judgments or its process, and ignore 
its existence and its acts, because the opinions of the judges and 
the judgments of the court may not meet the approval of counsel upon 
the one side or the other of a controversy, or may not be in accord- 
ance with the opinions or the wishes of subordinate offlcers, cannot 
be allowed without surrendering the judicial character and confess- 
ing the impotency of this department of the government. Courts 
commit errors, and parties may suffer from the improvidence or 
corruption of their judges, yet the remedy for thèse is not in indi- 
vidual résistance or in a resort to private judgment. Every court 
will hear the appeals of those who conçoive themselves to be wronged 
or threatened with injustice by the exécution of its decrees. If its 
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errors be made apparent, it will do justice to itself by dealing justice 
to parties witbout fear and without hésitation. ïkere is no excuse 
for résistance of the orders of the courts in this country where their 
doors are wide open, and where every human heing may be heard in 
the présence of the whole people." 

In the refusai of the respondent Alexander McKenzie to obey the 
writs of supersedeas issued out of this court, as hereinbefore found 
and stated, it is now hère considered and adjudged that he did com- 
mit contempts of this court, and for the said contempt so committed 
in the case entitled Tornanses against Melsing et al. it is now hère 
ordered and adjudged that he, the said Alexander McKenzie, be im- 
prisoned in the county jail of the county of Alameda, Cal., for the 
period of six months, and for the said contempt so committed in 
the case entitled Kjellman against Rogers that he be imprisoned in 
the jail of the said county for a liké period of six months, making one 
year in ail ; the sentence imposed in the said last mentioned case to 
commence immediately upon the completion of the term of imprison- 
ment under the first sentence herein. The marshal will exécute this 
judgment forthwith. 

Modification of Judgment 
(February 12, 1901.) 

Based upon our understanding of the statement of counsel in two 
of the companion cases against the respondent McKenzie for alleged 
contempt of the process of this court that ail of the pending cases 
against him had been, in so far as the parties thereto are concerned, 
settled, and that the respondent had restored to the parties from 
whom it had been taken the whole of the property in controversy, 
we so stated in the opinion delivered herein February llth. The 
court is now informed that this is a mistake of fact in respect to 
the présent cases, and that in thèse cases there has been no settle- 
ment as respects the parties, and there is no showing of the restora- 
tion by the receiver of the property in the above-entitled cases as 
requlred by the writs of supersedeas issued out of this court. The 
paragraph of the opinion of this court rendered February llth in 
which the erroneous statement of fact was made will therefore be 
corrected, and the judgment entered in thèse cases at the same time 
will be, and hereby is, so modifled as to direct that the respondent 
pay ail the costs oiÉ the contempt proceedings herein, to be taxed by 
the court. 

Modification of Judgment. 
(February 18, 1901.) 

As it îs possible that the imposition of costs may be considered a 
fine, which, in contempt proceedings, cannot be lawfully imposed 
with imprisonment, it is hereby ordered that the modification of the 
judgment in the above-entitled cases made and entered February 12, 
1901, by which the said judgment entered February 11, 1901, was 
"so modifled as to direct that the respondent [Alexander McKenzie] 
pay ail the costs of the contempt proceedings herein, to be taxed 
by the court," be and hereby is vacated, set aside, and annulled. 
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ALDRICH y. McOLAINH. 
(Circuit Court of Appeals, Ninth Circuit. Fcbruary 14, 1901.) 

No. 604. 

Natiokal Bankb — Insolvknct — Btockholdehs' Liabilitt — Enfobcement — 
Limitation. 

The liaWlity of a stoekholder of a national bank to respond to an assess- 
ment on his stock in case of Insolvency of the bank is contractual, though 
founded on tbe national banking act (Eev. St. § 5151), making sharehold- 
ers individually liable for ail debts of the bank to the extent of the par 
ralue of their stock therein, slnce an assent to the liabillty attached to 
the ownership of bank stock is Implied by bis voluntary act of acqulring 
it; and if he is a résident of Washington, and the bank is located there, 
a suitto enforce such liabillty is governed by BalUnger's Ann. Codes & 
St § 4800, subd. 3, which provides that an action on a contraet or liability, 
express or implied, which is not in writing, and does not arise out of any 
written instrument, may be commenced withln three years after the cause 
of action shall bave accrued. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

This "was an action brought by the plaintifC in eiTor, as receiver of the First 
National Bank of South Bend, Wash., a corporation of that state, against the 
défendant in error, a citizen of the state of Washington, and a stockholder in 
said bank, for the recovery of the proportionate amount due on hls stock of an 
assessment levled by the comptroller of the currency on the capital stock of 
said bank. The bank suspended business on August 10, 189S, and the assess- 
ment was made payable on or before September 17, 1896. This suit was com- 
menced on August 15, 1899, more than two years and less than three years 
after the date wben the assessment became due. A demurrer to the complaint 
was sustained by the lower court on the ground "that the action was not com- 
menced within the time limited by law." 98 Fed. 379. The plaintifC having 
decllned to plead further, final judgment was entered dismissing the action. 
Thèse proceedings are now before this court upon a writ of error aued out by 
the plaintiff. 

Hudson & Holt, for plaintiff in error, 
T. O. Abbott, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). It appears that 
this suit was commenced more than two and less than three years 
after the date when the assessment levied by the comptroller became 
due. The insolvent corporation and the défendant being citizens of 
the state of Washington, the laws of that state as to limitation of ac- 
tions apply. The plaintiff in error contends that the case is governed by 
subdivision 3 of section 4800 of Ballinger'sAnnotated Codes and Stat- 
utes of Washington, which provides that "an action upon a contraet 
or liability, express or implied, which is not in writing, and does not 
arise out of any written instrument," may be commenced within three 
years after the cause of action shall hâve accrued. The court below 
ruled that the liability sued upon, namely, that of a stockholder in a 
national bank, was not contractual, but statutory only, and therefore 
the suit did not come within the provisions of section 4800, but was 
governed by section 4805 of the same Code, providing that "an action 
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for relief not hereinbefore provided for shall be commeneed within 
two jears after the cause of action shall hâve accrued." Tlie case 
thus turns npon the question whether or not the liability cl a stock- 
holder in a national bank can be regarded as contractual. Section 
5139 of the Kevised Statutes (National Banking Act) proAàdes that 
shares of stock in a national bank shall "be deemed personal property 
and transférable on the books of the association in such manner as 
may be prescribed in the by-laws or articles of association"; and 
"every person becoming a shareholder by such transfer shall in pro- 
portion to his shares succeed to ail the rights and liabilities of the 
prior holder of such shares, and no change shall be made in the arti- 
cles of association by which the rights, remédies or security of the 
existing creditors of the association shall be impaired." By section 
5151 it is proTided that "the shareholders of every national banking 
association shall be held individually responsible, equally and ratably, 
and not one for another, for ail contracts and debts of such associa- 
tion, to the extent of the par value of their stock therein in addition 
to the amount invested in such shares." Hère is a statutory liability, 
but it is a liability involving ail the éléments of a contract. The share- 
holder of such an association has performed a voluntary act in becom- 
ing an owner of stock in the association, and this voluntary act has 
of itself and by force of its contractual character called into existence 
spécifie obligations whose nature and extent are determined by the 
law. When a national banking association is formed, it is in compli- 
ance with the terms of the statute, and its stock is obtainable on 
deflnitely stated terms. There is nothing compulsory in the transac- 
tion. The act of acquiring ownership is purely voluntary. The stat- 
ute merely attaches conditions to the ownership of the stock. The 
purchaser of the stock accepts thèse conditions, and the acts are then 
completed vi'hich give the obligation existence in a contractual form. 
This question was before the suprême court of the United States in 
Carrol v. Green, 92 U. S. 509, 513, 23 L. Ed. 738. The défense to 
the action was the claim thait it was barred by the statute of limita- 
tions. It was held that the remedy was an action upon the case, 
founded upon a contract, and as such was barred by the statute of 
limitations. The court, in arriving at this conclusion, said: 

"The législature created the corporation and prescribed certain terms to 
whlch the stockholders should be subjected. This was an offer on the part of 
the State. It eould be accepted or declined. There was no constraint. By 
taklng the stock, the terms were acceded to, the contract became complète, 
and the stockholders were bound accordingly. The same resuit followed 
which would hâve ensued under the like circumstances between Individuals. 
The assent thns given and the promise implied are of the essence of the lia- 
bility sought to be enforced in this proceeding. If a remedy at law were 
necessary, clearly it must bave been In case." 

In Metropolitan R. Co. v. District of Columbia, 132 U. S. 1, 13, 
10 Sup. et. 19, 33 L. Ed. 231, the action was brought by the District 
of Columbia, a municipal corporation, to recover from a street-rail- 
road Company the cost of maintaining pavements in a street, which 
the Company was, by its charter, bound to maintain. The charter 
was granted by an act of congress. One of the défenses interposed 
to the action was the statute of limitations. This défense was over- 



ALDRICH V. M'cLAINE. 793 

l'uled by the lower court on the ground that the action was founded on 
a statute, and that the statute of limitations did not applj to ac- 
tions founded on statutes or other records or specialties, but only to 
such as are founded on simple contract or tort. The suprême court 
held that the lower court was in error in supposing that the action 
was founded on the statute. "It was," the court said, "an action on 
the case upon an implied assumpsit arising out of the defendant's 
breach of a duty imposed by statute and the required performance of 
that duty by the plaintiff in conséquence. This raised an implied obli- 
gation on the part of the défendant to reimburse and pay to the 
plaintiff the moneys expended in that behalf. The action is founded 
on this implied obligation, and not on the statute, and is really an 
action of assumpsit. The fact that the duty whicb the défendant 
failed to perform was a statutory one does not make the action one 
upon the statute. The action is clearly one of those described in the 
statute of limitations." The cases cited in support of this doctrine 
are Carrol v. Green, supra; Beatty's Adm'r v. Burnes' Adm'rs, 8 
Cranch, 98, 3 L. Ed. 500; McOluny v. Silliman, 3 Pet. 270, 277, 7 L. Ed. 
676. 

In Richmond v. Irons, 121 U. S. 27, 55, 7 Sup. Ct. 788, 30 L. Ed. 
864, the question was whether the personal liability of a stockholder 
in a national bank for the debts of the corporation survived against 
his Personal représentatives. The court, in distinguishing the pro- 
visions of the national banking act from the language of the statutes 
of Massachusetts, points out that under the former the liability of a 
stockholder in the bank arises upon a contract. The court says: 

"TJnder that act [the national banking actl the individual liability of tho 
stockholders is an essential élément In the contract by which the stockholders 
became members of the corporation. It Is voluntarlly entered Into by sub- 
scribing for and accepting shares of stock. Its obligation becomes a part of 
every contract, debt, and engagement of the bank itself, as much so as if 
they were made dlrectly by the stockholder instead of by the corporation. 
There is nothing in the statute to Indicate that the obligation arising upon 
thèse undertakings and promises should'not bave the same force and efiCect, 
and be as binding In ail respects, as any other eontracts of the Individual 
stockholder." 

And in the case of Bank v. Hawkins, 174 U. S. 364, 372, 19 Sup. Ct. 
739, 742, 43 L. Ed. 1007, 1011, in speaking of the contention that the 
liability of the stockholder in a national bank to respond to an as- 
sessment in case of insolvency is not contractual, but statutory, the 
court said: 

"TJndoubtedly, the obligation is declared by the statute to attach to the 
ownership of the stock, and in that sensé may be said to be statutory; but, 
as the ownership of the stock In most cases arises from the voluntary act of 
the stockholder, he must be regarded as having agreed or contracted to be 
subject to the obligation." 

In the case of Howarth v. Lombard (Mass.) 56 N. E. 888, the su- 
prême court of Massachusetts déclares this doctrine to be correct, 
holding that there is a contractual élément entering into the liability 
of a bank stockholder, although the liability is founded on a statute. 
"The undertaking," the court says, "is as if one subscribing for stock 
expressly agreed to take and hold it under a previously prepared con- 
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tract in writing that ail who sliould become holders of the stock 
should pay the amount of tlieir subscriptions to the corporation when 
needed, and should pay the additional sum to create a f und for credit- 
ors if the corporation should become insolvent, and a receiver should 
be appointed to collect it." In a similar case the court of appeals of 
New York held the liability of a bank stockholder to be a contractual 
obligation, growing out of an implied assent to the statutory condi- 
tions on which the banking association was organized. Howarth v. 
Angle (N. Y. App.) 56 N. E. 489. See, also, Witters v. Sowles (C. O 
.38 Fed. 703, and Hutchings t. Lampson (0. C.) 82 Fed. 961. It fol- 
lows, then, thed the liability of the défendant in error as a stockholder 
of a national bank must be held to be not only statutory, but con- 
tractual as well. The action brought by the plaintiff in error there- 
fore cornes within the limitations of subdivision 3 of section 4800, 
Ballinger's Ann. Codes & St. Wash. Judgment reversed, with di- 
rections to the circuit court to overrule the demurrer. 



NORTHERN PAO. RY. CO. v. CLARKB. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1901.) 

No. 579. 

Attohnbt and Client— Compensation— Question for Jcrt. 

Tlie évidence in an action agalnst a railway company to recover for 
légal services rendered by an attorney as spécial counsel was contradictory 
as to the authority of the company' s division counsel to employ him, and 
as to whether his services were to be without compensation; but bis bill 
for expenses incurred in the cases in which the services were rendered 
was approved by the gênerai counsel, who had charge of the appointment 
of ail the eompany's attorneys. The employment and agency of the divi- 
sion counsel covered the eompany's litigation in an adjoining state, but, 
as no member of the flrm had been admitted to the bar in that state, they 
could not render the immédiate services required, and they had previously 
employed spécial counsel in other cases, whleh employment had been 
ratifled by the gênerai counsel, who always appointed local or spécial 
counsel on their recommendations. Held, that the évidence was sufficient 
to go to the jury on the question whether the attorney was employed by 
the company. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the District of Washington. 

Daniel J. Crowley, Benjamin S. Grosscup, and Stephens & Bunn, 
for plaintiiï in error. 

Graves & Graves, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This was an action by Charles W. 
Clarke against the Northern Pacific Railway Company upon a claim 
assigned to him by William T. Stoll for services rendered the rail- 
way company as attorney at law in certain damage cases in the 
month of November, 1897. It was alleged that the services were of 
the reasonable value of |5,000. The case was tried before the court 
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and a jury, and resulted in a judgment in favor of the plaintiff for 
|300. At the close of the testimony, counsel for the défendant 
moved the court to instruct the jury to lind a verdict for the défend- 
ant, for the reason that there was no testimony showing or tending 
to show that the employaient of Stoll, if he was in fact employed, 
was by the authority of the défendant; that Stoll had notice of such 
want of authority when he rendered the services mentioned in the 
complaint; and that there was no testimony showing or tending to 
show that the employment of Stoll was ever ratified or consented to 
by the défendant. The court refused to give this instruction, and 
this refusai is the error assigned and relied upon by the plaintiff 
in error for a reversai of the judgment. 

The only question at issue is ^Yllethe^, upon ail the évidence in the 
case, it was the duty of the court to détermine as a matter of law 
that the judgment should hâve been in favor of the défendant. In 
passing upon a motion to direct a verdict, the duty of the trial judge 
is not to weigh the évidence in the case, as it is in passing upon a 
motion for a new trial, but to take that view of the évidence most 
favorable to the party against whom it is moved to direct a verdict, 
and from that évidence, and the inferences reasonably and justiflably 
to be drawn therefrom, to détermine whether or not, under the law, 
a verdict might be found for the party having the burden of proof. 
If not, he should, upon the ground that the évidence is insufflcient in 
law, direct a verdict against that party. Railway Co. v. Lowery, 43 
U. S. App. 408, 432, 20 C. C. A. 596, 74 Fed. 468, 477, followed in 
this court in Cox v. Robinson, 48 U. S. App. 388, 399, 27 0. C. A. 
120, 82 Fed. 277, 282, 283. The évidence in the record tending to 
establish plaintiff's case may be summarized as foUows: C. W. 
Bunn was the gênerai counsel of the Northern Pacific Railway Com- 
pany at St. Paul, Minn., and as such counsel he had charge of ail the 
légal business of the company, and the appointment and employment 
of ail its attorneys, and had occupied that position continuously since 
the formation of the company in 1896. The iirm of Dudley, Bunn 
& Dudley were the attorneys of the company at Spokane, in the state 
of Washington, during the year 1897. Their employment covered the 
litigation and counsel of the company pertaining to law matters in 
the eastern part of Washington and the state of Idaho. William T. 
■Stoll, in November, 1897, was a member of the Washington and 
Idaho bar, and had been practicing since 1882, having an office at 
Spokane, Wash. There were at that time pending in one of the state 
courts of Idaho six cases against the Northern Pacific Railway Com- 
pany, known as the "Ross Crossing Cases," brought to recover dam- 
ages sustained by the plaintiffs by reason of the death of one person 
and in jury to three others at a railroad crossing. The damages 
claimed in thèse cases amounted to about $58,000, and at the time 
of the alleged employment of Stoll by the company dn November 20, 
1897, default had been entered in favor of the plaintiffs in four of 
the cases, and in the other two default was entered before answers 
had been filed, on November 21, 1897. John M. Bunn, of the law 
flrm of Dudley, Bunn & Dudley, division counsel of the railway com- 
pany, called upon Stoll in his offlce on Sunday, November 20, 1897, 
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about thèse cases. Stoll testified that Bunn had the papers in the 
cases, and represented that default judgments had been entered in 
ail the cases for |58,000; that neither he nor either of his partners 
was a member of the bar of Idaho, and he wanted to employ Stoll 
to take charge of the cases. In the course of this conversation, Stoll 
asiied Bunn what authority he had to employ counsel. Bunn replied 
that his brother was gênerai counsel, and that he had alvvays re- 
quested him to take charge of litigation out there, and to do any- 
thing that was necessary to protect the interests of the compauy. 
Stoll thereupon prepared motions to set aside the defaults and affl- 
davits in support of the motions, and, with a stenographer, proceeded 
on Monday, November 21, 1897, to Eathdrum, in Idaho, where thèse 
cases were pending, and there took such proceedings in court that 
thereafter the defaults were set aside, and answers flled. He also 
at that time received a proposition from plaintilïs' attorney to settle 
ail the cases for $6,000. This proposition was afterwards accepted 
by the company, and about December 2, 1897, the cases were settled. 
On December 17, 1897, John M. Bunn transmitted by letter to C. 
W. Bunn, the gênerai counsel, two vouchers connected with the cases, 
— one for |4.8o, in favor of E. C. McDonald, attorney, Spokane; and 
the other for |29.50, in faror of William T. Stoll, attorney, Spokane. 
In this letter John M. Bunn, in referring to thèse vouchers, says: 

"This voueher of Stoll's is for expansés incurred on three différent tripg 
made to Eathdrum in connection with the Ross Crossing personal injury cases. 
You will understand the reasons for Stoil's connection with thèse cases. I 
am satisfled that Stoll is the only man who could hâve done what he did for 
the benefit of the company in this matter. McDonald was taken along with 
Stoll as a stenographer and assistant. Please approve thèse vouchers for pay- 
ment In the usual course." 

Stoll testified that he received a letter from C. W. Bunn, the gên- 
erai counsel, inclosing vouchers in payment of the expense bill men- 
tioned in the letter of John M. Bunn. This letter from 0. W. Bunn 
had been lost, but Stoll testilied as to its substance, and says that it 
contained an expression of the fact that he was pleased with what 
had been done by Stoll in the matter. C. W. Bunn testified that di- 
vision counsel of the road had no authority to employ and appoint 
local counsel, but that they were asked to recommend appointments 
for local counsel; that in 99 cases out of 100 he took their recom- 
mendation; that he took their recommendations almost implicitly. 
It appears that in September or October, 1897, John M. Bunn re- 
ceived information from the gênerai counsel of the company that 
there was likely to be a change in the division counsel at Spokane. 
He was also informed that, if he could form a satisfactory firm, it 
would succeed to the business on January 1, 1898. John M. Bunn 
communicated to Stoll the terms upon which the flrm of Dudley, 
Bunn & Dudley were doing the business of the company, and nego- 
tiations resulted in the formation of a law partnership composed of 
Stoll, Stephens, Bunn, and McDonald, which did in fact become di- 
vision counsel of the company at Spokane, succeeding to the employ- 
ment of Dudley, Bunn & Dudley, on January 1, 1898. This employ- 
ment continued until August 1, 1898. The testimony on the part of 
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the défense tended to show that StoU's services in the Koss Crossing 
cases were rendered voluntarily, and without charge, in view of the 
formation of the new firm, and the fact that this new firm was 
about to become division counsel at Spokane. This testimony was, 
however, contradicted by Stoll, who testified that he had business 
enough of his own to attend to ; that he had a pretty extensive prac- 
tice, that occupied him and his partner pretty much ail the time, 
and -was quite remunerative; that he had no time to go oiï to Kath- 
drum to try other people's cases for accommodation. 

It is elementary law that an attorney in a particnlar case has no 
gênerai authority, by virtue of his retainer, to employ other counsel, 
either by way of substitution or as assistant or associate counsel, 
at the expense of his client. But where the employment of the orig- 
inal attorney is gênerai in its character, and amounts to an agency 
in the légal business of the client, or where the authority or the 
subséquent assent on the part of the client to the employment of 
additional counsel can fairly be inferred from the facts of the case, 
the client will be bound by such employment. Briggs v. Georgia, 10 
Vt. 68; Weeks, Attys. (2d Ed.) § 24G. The évidence in the case is 
contradictory as to the authority of the division counsel to employ 
counsel, and also as to the assent of the gênerai counsel to the em- 
ployment of Stoll. It is also contradictory as to whether Stoll's 
services were to be without compensation. But the question hère 
is whether the testimony, together with ail the inferences reasonably 
and justiflably to be drawn therefrom, tended to establish facts upon 
which the liability of the défendant for his employment follows as 
a légal conséquence. The employment and agency of the division 
counsel of the défendant at 'Spokane covered the litigation and coun- 
sel of the Company pertaining to law matters in the eastem part 
of Washington and the state of Idaho, but, as no member of the flirm 
had been admitted to the bar of Idaho, the ûrm was not in a posi- 
tion to render the immédiate services required in the défense of the 
actions in question in that state. The situation was one of emer- 
gency, and the best interest of the company was to be promoted by 
the employment of Stoll. The division counsel had previously eni- 
ployed spécial counsel in Idaho, and the employment was confirmed 
by the gênerai counsel. John M. Bunn, one of the spécial counsel, 
represented to Stoll that the gênerai counsel had always intrusted 
him to take charge of litigation in that territory, and do anything 
to protect the interests of the company. But, assuming that this tes- 
timony on the part of the agent whose authority is in question was 
not sufBcient to bind the principal, still the authority appears to be 
otherwise inferable from the previous acts of the gênerai counsel, 
and the situation was one. in which that authority was necessary and 
properly exercised for the beneflt of the company. The évidence that 
the gênerai counsel assented to the emplojTnent of Stoll is also in- 
ferable from the correspondence and the action of the gênerai coun- 
sel in approving the bill of expenses incurred by Stoll. We think 
the évidence was sufiQcient to be submitted to the jury. Judgment 
afiSrmed. 
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CONSOLIDATED COAL 00, OF ST. LOUIS v. POLAR WAVE lOB 00, 

(Circuit Court of Appeals, Blghth Circuit. February 25, 1901.) 

No. 1.435. 

1. Appeal—Review— Action at La-w— Tuial to Couet— Gekeral Findings. 

Where an action at law is trled to the court, and tlie finding is gênerai, 
the only questions open for review, on writ of error, are sucli as may hâve 
been raised in the progress of the trial by exceptions talien to the admis- 
sion or exclusion of évidence. 

2. Samk — Opinion of Tkial Coubt as Spécial Finding oi' Fact. 

An opinion of the trial court, belng obviousiy not intended as a spécial 
finding of facts, will not be treated as such on appeal, though It may state 
facts developed at the trial. 

3. Samk — Preseevation of Exceptions— Rbquest pou Instrdctions— Raising 

Questions of Law. 

In a case tried to the court, counsel cannot raise questions of law re- 
vlewable on appeal, by tendering requests for Instructions and obtaining a 
ruling thereon. 

4. Samb—Rulings on Evidence. 

If exceptions taken during the progress of a trial to the court relative 
to rulings on évidence do not présent ail questions of law desired for 
review, counsel should seasonably apply to the trial court to hâve the 
facts found specially by the court, whlch may do so in its discrétion, and 
incorporate the flnding In a bill of exceptions, and the court can then 
détermine whether the facts found warrant the judgment. 

5. SAME— EXAMINATION OF RkcOUD AS TO SuFPICIENCT OP EVIDENCE. 

Under no circumstances will the court of appeals examine the record 
to ascertain what the testimony established or did not establish, except 
where, at the conclusion of ail the évidence, a request is preferred to 
direct a verdict for défendant on the ground that there is no substantial 
évidence to support a verdict against htm. 

6. Sales— CoNsiGNMBNT op Coal— Damages for Nondbliveey— Evidence— 

Weights of Caes. 

The record of the shipment by plaintiff to défendant of a large number 
of car loads of eoal, purporting to show the weights of each car, was 
properly admitted to show, inter alia, the average weight of a car load, 
and what in the estimation of the parties constituted a car load, as being 
pertinent to show the amount of défendant'» damages incident to the 
nondellvery of a certain amount of coal, plaintiff's counsel having ad- 
mitted that the weight of the car loads of coal was correctly stated 
therein. 

7. Evidence — Extbnt of Maeket for Coal — Uompktenct of Witness. 

There was no error in permitting a witness dealing in coal, and familiar 
with the trade and extent of the demand for coal between specifled dates 
at a place in question, to testify as to the amount of coal which a dealer 
could hâve sold there between such dates. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Charles W. Thomas, for plaintiff in error. 

J. D. Johnson pSben Richards, on the brièf), for défendant in error. 

Before CALDWEUL and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This action was brought by the Con- 
solidated Coal Company of St. Louis, the plaintiff in error, to re- 
cover a balance in the sum of $6,759.63, which was alleged to be 
due to it from the Polar Wave Ice Company, the défendant in error, 
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for a certain quantity of coal said to hâve been sold and delivered 
to the défendant in errer. The défendant below denied that it was 
indebted to the plaintiff as alleged in its complaint, and pleaded sev- 
eral défenses to the cause of action, which need net be stated in 
détail. The parties to the cause subsequently flled a stipulation 
waiving a jury, and consenting to try the issues joined belore the 
court. The case was so tried, resulting in a judgment in favor of 
the défendant against the plaintiff below in the sum of $5,016.82, 
the défendant below having by its answer interposed several counter- 
claims, which the trial court held to be well founded. Although the 
trial judge rendered a written opinion in the case, which is found 
in the record, but does not fonn a part of the bill of exceptions, 
he did not make a spécial finding of facts, but contented himself 
with a gênerai finding. This court bas repeatedly held that when 
an action at law is tried without the intervention of a jury, and 
the finding is gênerai, no questions are open for review on a writ of 
error, except such as may hâve been raised in the progress of the 
trial by exceptions taken to the admission or exclusion of évidence. 
It has also held that it will not treat an opinion of the trial court 
as a spécial finding of facts, which was obviously not intended as 
such, although the opinion may state certain of the facts which 
were developed at the trial. When a case is tried before the court, 
counsel cannot raise questions of law which will be reviewed on 
appeal by tendering requests for instructions and obtaining a ruling 
thereon, as may be done when a case is tried to a jury. If the ex- 
ceptions taken during the progress of the trial relative to the ad- 
mission or exclusion of évidence do not présent ail of the ques- 
tions of law which counsel désire to hâve reviewed, they should make 
a seasonable application to the trial court to hâve the facts found 
specially, which the court in its discrétion may do, and incorporate 
the finding in a bUl of exceptions. When such a finding is made 
and duly incorporated in a bill of exceptions, an appellate court is 
then in a position to détermine whether the facts as found war- 
ranted the judgment. But under no circumstances will this court 
examine the record with a view of ascertaining what the testimony 
established or did not establish, except in that class of cases where 
at the conclusion of ail the évidence a request is preferred to direct 
a verdict for the défendant upon the ground that there is no sub- 
stantial évidence to support a judgment against the défendant. 
Thèse propositions are so well established that a référence to a few 
only of the adjudged cases is ail that is deemed necessary. Searcy 
Co. V. Thompson, 27 U. S. App. 715, 13 C. C. A. 349, 66 Fed. 92; 
Adkins v. W. & J. Sloane, 19 U. S. App. 573, 8 0. C. A. 656, 60 
Fed. 344; Bowden v. Burnham, 19 U. S. App. 448, 8 C. C. A. 248, 

59 Fed. 752; Trust Co. v. Wood, 19 U. S. App. 567, 8 C. C. A. 658, 

60 Fed. 346; Insurance Co. v. Folsom, 18 WaU. 237, 253, 21 L. Ed. 
827; Stanley v. Board, 121 U. S. 535, 547, 7 Sup. Ct. 1234, 30 L. Ed. 
1000; Lehnen v. Dickson, 148 U. S. 71, 73, 13 Sup. Gt. 481, 37 L. 
Ed. 373. 

The application of thèse rules of law to the case in hand prevents 
us from considering any of the questions which were discussed on 
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the argument, except those which relate to the relevancy and com- 
petency of certain proof which was admitted by the trial court over 
an objection thereto that was interposed by the plaintiff's counsel. 
A record of the shipment by the plaintiff to the défendant of a large 
number of car loads of coal, which record showed the weights of 
each car, was offered in évidence by the défendant for the purpose 
of establishing, among other things, the average weight of a car 
load of coal, and the amount of the defendant's damages incident 
to the nondelivery of a certain amount of coal that should hâve been 
delivered. The plaintiff objected to this record, but we perceive no 
merit in the objection, inasmuch as the plaintiff's counsel admitted 
that the weight of the car loads of coal was correctly stated in the 
record. This being so, it was properly allowed to be read in évidence 
for the purpose of showing what amount of coal upon the average 
a car would carry, and what, in the estimation of the parties, con- 
stituted a car load. 

Again, the plaintiff objected to a question which was propounded 
to a witness for the défendant concerning the amount of coal which 
the défendant company could hâve sold in St. Louis between cer- 
tain dates if it had been supplied by the plaintiff with coal accord- 
ing to its agreement. The witness to whom this question was ad- 
dressed was a coal dealer, and was familiar with the trade, and the 
extent of the demand for coal between the dates referred to, and 
for thèse reasons we are of the opinion that no material error was 
committed in permitting him to answer the question. Thèse being 
the only exceptions that were taken and preserved to the admission 
of évidence, and neither of the same being tenable, the judgment 
below must be afiSrmed; and it is so ordered. 
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L LiPB Insurance— Insubablb Interest— Rblationship. 

ïhe mère relation of father and son is not sufflclent to glve an adnit 
son an insurable interest In hls father's life.i 

S, Bame — PooB Law — Obligation to Support — Eppkct. 

Under the Pennsylvania poor law (Act 1836; P. Ij. 547, | 28), making 
the parents and children of every poor person liable to the district for the 
support of such person, an adult son has no insurable Interest in hi^ 
father's life, except for the purpose of relmbursing himself for payments 
actually made, or to be made, for his father's relief, and to protect him- 
self against the loss of his father's support, -when there Is a reasonable 
expectation that his father will be able to support him. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania- 

1 What constltïites an insurable interest in human life, see note to Man- 
hattan Life Ins. Co. v. Hennessy, 39 G. C. A. 632. 
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J. P. Kyle, for plaintiff in error. 
James Scarlett, for défendant in error. 

Before DALLAS and GKAY, Circuit Judgea, and McPHEESON, 
District Judge. 

J. B. McPHERSON, District Judge. This is an action on a policy 
of insurance taken out and maintained by an adult son for bis own 
beneflt upon the life of his father, and the question for décision is 
wliether, under the facts in évidence, the son had an insurable inter- 
est sufflcient to support the policy. The learned trial judge held that 
such interest existed, relying mainly upon Insurance Co. v, Kane, 81 
Pa, 154, but evidently deciding the point with some reluctance. His 
opinion upon this subject is as foUows: 

"The second question is, had the plaintiff an Insurable interest In the life 
of his father? We hâve examined with much care the authorities and text- 
books on this subject. We iind them confllcting to such an extent as to sup- 
port a judgment on this reserved point for either the plaintiff or défendant. 
Tlie suprême court of Pentisylvania in Insurance Co. v. Kane, 81 Pa, 154, held 
an adult son had an insurable interest in the life of his father. While the 
fédéral courts are not bound by the state courts' construction of a contract of 
Insurance (Oarpenter v. Insurance Co., 16 Pet. 495, 10 L. Ed. 1044; Liverpool 
& G. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 443, 9 Sup. Ct. 469, 32 L. Ed. 
788), yet, in view of the gênerai conflict of décisions on this question, the fact 
that a state statute was an élément in the conclusion reached by the suprême 
court of Pennsylvania, and that a décision holding the son had not an insur- 
able interest might unsettle the status of policies in this state, we are moved, 
8itting at circuit, to hold, for the purposes of this case, the plaintiff had an 
Insurable interest in the life of his father, leaving it to the circuit. court of ap- 
peals to settle the question." 

The uncontradicted évidence established the facts that the son 
was an adult, married, and having a home and family of his own 
apart from his father; that he was not supported by, and did not 
support, his father, but that each maintained himself by his own 
exertions. There is nothing to show that the relation of debtor and 
créditer existed between them. It will be observed, therefore, that 
the précise question is — laying aside, for the présent, the effect of 
the poor law of Pennsylvania — whether the bare fact of relation- 
ship is suflEicient to give an adult son an insurable interest in his 
father's life. Upon this point, ail the décisions, so far as we hâve 
been able to discover, déclare that no such interest exists, although 
dicta to the opposite eiîect are no doubt to be found, and, in our 
opinion, this déclaration is not only supported by the weight of au- 
thority, but is also in harmony with the principles upon which the 
doctrine of insurable interest rests. 

The sum of the décisions and of text-book discussion upon the sub- 
ject of insurable interest may, we think, be fairly stated thus: No 
person has an insurable interest in the life of another unless he would 
in reasonable probability suffer a pecuniary loss, or fail to make a 
pecuniary gain, by the other's death; or (in some jurisdictions) un- 
ies», in the discharge of some undertaking, he has spent money, or 
is about to spend money, for the other's support or advantage. The 
extent of the insurable interest — the amount for which a policy may 
106 P.— 51 
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be talien out, or for which recovery may be liad — is not now under 
considération. What is often called "relationship Insurance" must 
be govemed by this rule. It must rest upon the foundation of a 
pecuniary interest, although the interest may be contingent, and 
need not be capable of exact estimation in dollars and cents. Senti- 
ment or affection is not sufQcient of itself, although it may often 
be infiuential in persuading a court or jury to reach the conclusion 
that a beneûciary had a reasonable expectation of pecuniary advan- 
tage f rom the continued lîfe of the insured. In one relation only — 
the relation of husband and wife — ^is the actual existence of such a 
pecuniary interest unimportant; the reason being that a real pe- 
cuniary interest is found in so great a majority of cases that the 
courts conclusively présume it to exist in every case, whateyer the 
fact may be, and therefore will not inquire into the true state of a 
few exceptional instances. This, we think, is essentially what is 
meant by the déclaration of courts and text-book writers that the 
mère relationship of husband and wife is suflScient to give an insur- 
able interest. The suprême court of Vermont — alone, we think, 
among judicial tribunal» — seems disposed to hold the presumption to 
be rebuttable. In Currier t. Insurance Co., 57 Vt. 496, it is said: 

"Admitting that the rule as to the Interest necessary to support a contract 
of Ufe Insurance is that the interest must be a pecuniary one, we think that, 
where no facts are shown in relation to the wife, the presumption is that the 
husband has an Insurable pecuniary interest in her life. He is entitled to 
her services. There are many cases where she is the real support of her hus- 
band and family, or, as is sometimes said, she is the 'man of the house.' 
In ail ordinary cases, the husband has a deep Interest in the life of the wife. 
Cases may exist where the husband has no Interest whatever in his wife's 
life. She may be a burden, — a hopeless maniae, or invalid, — and such facts 
may requlre the application of a différent rule. There are none such in this 
case, and we only hold that the presumption is that the wife is a helpmate, 
and the husband has an interest of a pecuniary nature in her Uving." 

In ail other relationships there is no presumption of interest, and 
no insurable interest exists, unless the reasonable likelihood of pe- 
cuniary loss or gain is présent in actual fact. No doubt, judicial 
language is to be found supporting the view that the raere relation- 
ship of parent and child is sufficient to give an insurable interest. 
The dictum in Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924, is per 
haps more often referred to than any other similar déclaration, and 
it may therefore be quoted as an example: 

"It is not easy to deflne with précision what wlll in ail cases constitute 
an insurable interest, so as to take the contract out of the class of wager 
policies. It may be stated generally, however, to be such an interest, arlsing 
from the relations of the party obtaining the Insurance, either as créditer 
of or surety for the assured, or from the tles of blood or marriage to him, as 
will justify a reasonable expectation of advantage or benefit from the contlnu- 
ance of his life. It is not necessary that the expectation of advantage or 
benefit should be always capable of pecuniary estimation; for a parent has an 
Insurable interest in the life of his child, and a child in the life of his parent, 
a husband in the life of his wife, and a wife in the life of her husband. The 
natural affection in cases of this kind is considered as more powerful — as 
operating more efflcaciously — to protect the life of the insured than any other 
considération. But in ail cases there must be a reasonable ground, founded 
upon the relations of the parties to each other, either pecuniary or of blood 
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or afflnity, to expect some benefit or advantage from the continuance of the 
life of the assured. Otherwise, the contraet is a mère -wager, by which the 
party taking the policy is directly Interested In the early death of the assured. 
Such policies hâve a tendency to create a désire for the event. They are, 
therefore, independently of any statute on the subject, condemned, as being 
against public policy." 

The comment upon this passage in the note to Morrell v. Insurance 
Co., 57 Am. Dec, on page 9G, seems to us to be sound, and we quote 
it with approval: 

"If we correctiy understand the doctrine hère laid down, It amounts simply 
to this: that an insurable interest in another's life need not be pecuniary, in 
the sensé of belng susceptible of deflnlte 'pecuniary estimation,' nor in the 
sensé of being founded upon any mère pecuniary relation, but that it may 
rest solely upon ties of blood or afBnity, and yet that the mère existence of 
such a tie is not of itself sufficient to constitute an insurable interest, but 
that the tie must be such as to give reasonable ground for an expectation of 
benefit or advantage from the continuance of the life. By 'benefit or advan- 
tage,' in this connection, we understand that it must be a material or physical 
'benefit or advantage'; that is to say, a mère sentimental benefit arising from 
a gratification of the affections by the prolongation of the life assured will not 
suffice. The expected benefit must consist in service, maintenance, or the 
like. This is équivalent to saying that it must be a pecuniary benefit, as dis- 
tinguished from a mère sentimental or moral gratification. Thus uuderstood, 
the doctrine of those cases, which professedly reject the test of pecuniaiy in- 
terest, is not substantially différent from that held in other cases. If it 
were true that the reasonable expectation of advantage from the continuance 
of another's life, required to constitute an Insurable interest in that life, had 
référence in any case solely to the satisfaction of an affectionate désire for 
the prolongation of the life, ought not the insurers to be permitted to show in 
défense that there was in fact no affection between the parties? And, on the 
other hand, ought not an insurable Interest to be held to exist wherever 
there is affection, though there was no other relation? Yet we venture to 
say, on the one hand, that the right of a husband to Insure his wife's life 
would not be denied even if it should be distinctly proved that he had never 
had the slightest aflrection for her, and iiniformly treated her as a mère 
household drudge; and, on the other hand, that, where there was no tie 
giving a reasonable ground to expect service or support, a friendship as warm 
and abiding as that between Damon and Pythias would not furnish an insur- 
able Interest in behalf of one In the life of the other. For a further discus- 
sion of this point, see the note to Lord v. Dali, 7 Am. Dec. 42." 

We think it cannot be doubted that the tendency of the récent dé- 
cisions is to insist upon an actual or presumed pecuniary interest 
in every case (although such interest may no doubt be contingent, 
and to some extent undefined), and to give relationship its proper 
place by regarding it merely as an important factor in the inquiry, 
whether such an interest does in reality exist. If, then, the test of 
pecuniary interest is to be applied to the facts of the présent case, 
it is clear that the son had no insurable interest in his father's life. 
Again laying aside the effect of the poor law of Pennsylvania, it is 
plain that the son would lose nothing by his father's death, and 
would gain nothing by his father's continuance in life. His father 
did not support him, and he himself had not spent, nor was he about 
to spend, any money in his father's behalf or support. Upon prin- 
ciple, therefore, we think that the policy cannot be supported. 

If we tum to the decided cases, the weight of authority leads to 
the same conclusion. We hâve not been referred to any case in 



804 106 FEDERAL REPORTER. 

whicli it is held that the mère fact of relationsMp between a father 
and his adult son is sufQcient. As already stated, dicta to this effect 
are certainly to be found, notably in Loomis v. Insurance Co., 6 
Gray, 396; Wamock v. Davis, supra; and Corson's Appeal, 113 Pa. 
446, 6 Atl. 213. But, while thèse expressions of opinion are en- 
titled to much respect because of tbe sources from which they corne, 
it is also true that the point was not presented for décision in thèse 
cases, and was therefore, presumably, neither argued nor specially 
considered. For this reason, we cannot give to such expressions the 
same weight that is properly given to a décision upon the very ques- 
tion. The following cases deal with the insurable interest growing 
ont of the relation of parent and child. Other citations may be found 
in the note to 57 Am. Dec. 96, and in May, Ins. (4th Ed.) §§ 104-107. 
In Illinois, the case of Insurance Co. v. Hogan, 80 m. 35, décides 
that the mère relation of father and son does not give to the son 
an insurable interest in the life of the father, the court saying that 
the son must also hâve a well-founded or visible expectation of some 
pecuniary advantage to be derived from the continuance of his fa- 
ther's life; aud the récent case of Society v. Dyon, 79 111. App. 100, 
repeats the ruling, that the mère relationship of father and adult 
son is not sufficient to give the son an insurable interest in the fa- 
ther's life. The point decided in Mitchell v. Insurance Ce, 45 Me. 
105, was that a father has an insurable interest in the life of his 
minor son, but the court added the dictum — which may be cited in 
connection with opposing expressions of opinion — that "a father, 
as such, has no insurable interest, resulting merely from that rela- 
tion, in the life of a child of fuU âge." The suprême court of In- 
diana in Insurance Co. v. Volger, 89 Ind. 572, held that a daughter 
has no insurable interest in the life of her mother, saying that the 
insurable interest in the life of another must be a pecuniary inter- 
est, and adding: "Some of the authorities tend in the direction that 
mère relationship, as between parent and child, is a suiflcient foun- 
dation upon which to rest an insurable interest, but this view is not 
substantiated by the weight of authority." Wakeman v. Insurance 
Co., 30 Ont. 705, decided that a parent has a valid insurable interest 
in the life of a minor child. Insurance Co. v. Brant, 47 Mo. 419, 
which was an action on a policy in favor of a wife upon the death 
of her husband, contains a dictum that "at common law the insurable 
interest in the life of another person must be a direct and deiinite 
pecuniary interest, and a person has not such an interest in the 
life of his wife or child merely in the character of husband or parent." 
In Association v. Teewalt, 79 Va. 423, decided in 1884, it does not 
appear whether the son was a minor or an adult, nor whether the 
son had taken out the policy on his father's life, or was merely the 
beneficiary in a policy taken out and maintained by the father him- 
self. But, assuming the facts ta hâve been as they are in the case 
now being considered. we cannot agrée with the assertion of the 
suprême court of appeals of Virginia that "it is now well settled 
that a father has an insurable interest in the life of his chUd, whether 
a minor or of full âge, and the child in the life of his father." Two 
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cases are cited in support of this assertion, the first being War- 
noek T. Davis, 104 U. S. 775, 26 L. Ed. 924, in which the validitj of 
an assignment of a life policy, made to a person having no insurable 
interest, was the point at issue, — the déclaration concerning the in- 
terest between parent and child being merely a dictum, — and the 
second case being Insurance Co. v. Luchs, 108 U. S. 498, 2 Sup. 
et. 949, 27 L. Ed. 800, in which the point decided was that one part- 
ner had an insurable interest in the life of his co-partner. We think, 
therefore, it may be safely said that the Virginia court was perhaps 
overconâdent in declaring the proposition just quoted to be well 
settled. In the English courts it bas been distinctly decided that a 
father bas no pecuniary interest in the life even of his minor son 
(Halford v. Kymer, 10 ÎBarn, & C. 725); and in Worthington t. Cur- 
tis, 1 Oh. Div. 419, the court assumed, as a proposition that did not 
need discussion, that a father has no insurable interest in the life 
of his adult son. The cases thus cited and referred to are, with few 
exceptions, the only cases in which the question now before us has 
been passed upon, and they certainly justify the conclusion that there 
is a conflict of opinion, if not of décision, upon the question now be- 
fore the court. But, while this is true, the weight of authority is, 
in our opinion, against the position that an adult son has an insur- 
able interest in the life of his father merely by virtue of kinship. 
The current of the récent décisions shows a clear tendency to insist 
upon the existence of a pecuniary interest, actual or contingent, upon 
the part of the son before he can take ont a valid policy upon his 
father's life. 

It remains to consider the poor law of Pennsylvania, and Insurance 
Co. V. Kane, 81 Pa. 154. The opinion in that case is as follows: 

"By the twenty-eightti section of the poor law of June 13, 1836, the father 
and grandfather, and the mother and grandmother, and the children and 
grandchildren, of every poor person not able to work, shall, at their own 
charge, being of suffieient ability, relleve and maintain such poor person, at 
Buch rate as the court of quarter sessions of the proper county shall order and 
direct. Maintenance of a father or mother nnabie to work is therefore a 
légal liability. When we add to this the feelings of natural affection, and the 
désire produced by thèse feelings to provide for the comforts of parents, the 
right to effect Insurance on the life of the parent, to earry out thèse purposes, 
ought not to be denied. It would be technic-al in the extrême to say that a 
son lias no insurable interest in his father's life. Poverty may overtake the 
father in his lifetime, and thus both father and mother be cast upon the son; 
or, if the father die before her, the necessity may fall at once upon the son. 
Why, then, should he not be permitted to make a provision, by insurance, ta 
reimburse himself for his outlays, past or future? What injury is done to 
the insiu'ance company? They receive the full premium, and they know in 
such case, from the very relationship of the parties, that the contract is not 
a mère gambling adventure, but is founded in the best feelings of our nature, 
and on a légal duty which may arise at any time. We are of opinion that the 
policy is not void." 

From this statement of the grounds of décision, it is apparent 
that the principal reliance of the court is upon the obligation created 
by the poor law of Pennsylvania. The fact of relationship is referred 
to, but not dwelt upon, and it is certainly not distinctly put forward 
in support of the court's conclusion. ïurning, therefore, to section 
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28 of the act of 1836 (P. L. 547), we flnd the statutory provision to be 
as follows: 

"The father and grandfather, and the mother and grandmother, and the 
children and grandchlldren, of every poor person not able to work, shall, at 
their own charge, belng of sufflcient ability, relleve and malntain such poor 
person, at such rate as the court of quarter sessions of the county where such 
poor person résides shall order and direct, on pain of forfeiting a sum not 
exceeding twenty dollars for every month they shall fail therein, which shall 
be levled by the process o£ the said court, and applied to the relief and main- 
tenance of such poor person." 

Other sections of the act make it plain tJaat the primary obliga- 
tion to furnish support to any poor person is imposed upon the poor 
district, and that section 28 is intended to relieve the district, and 
not to create a légal right that is directly enforceable at the suit of 
the poor person against the son or the father, as the case may be. 
It is, of course, well known that the légal obligation of the father, 
under the common law, to malntain his child, ceases as soon as the 
child becomes of âge, and that there is no légal obligation resting 
upon a child to support a parent. Schouler, Dom. Eel, (2d Ed.) 
pp. *321, *365, and cases cited. The obligation under the various 
poor laws is ordinarily a duty directly owing to the district, and 
only indirectiy owing to the poor person. This considération was ap- 
parently influential in determining the appellate court of Indiana to 
hold that a son has no insurable interest in his mothei''s life by vir- 
tue of a similar statutory provision, although other reasons are also 
given by the court for this ruling. Society v. Templeton, 16 Ind. 
App. 126, 44 N. E. 809. We are not disposed, however, to lay any 
stress upon the indirect character of the obligation mutually to sup- 
port each other, thus laid upon parent and child by the poor law 
of Pennsylvania. The obligation exists, no matter for whose beneflt 
directly, nor at whose suit it may be enforceable, and we shall con- 
sider it as if the statute made it directly available by the person re- 
duced to poverty and needing support. Thus considered, what bear- 
ing has the section quoted upon the question now before the court? 
Manifestly, it affects an adult son in two ways — ^Pirst, it makes him 
liable to support his father, if the son be of sufflcient ability; and, 
second, it makes the father liable to support his son, if the father 
be of sufiScient ability. The suprême court of Pennsylvania in Kane's 
Case considered the subject exclusively from the flrst point of view, 
namely, the son's liability to support the father, and put the déci- 
sion on the son's right to be reimbursed for outlays, past and future, 
in discharge of such liability. There is no doubt that the actual ex- 
penditure of money by the son for the pur pose of supporting his 
father wonld give the son an insurable interest in the father's life, 
nor is there any doubt that a policy could be taken ont by the son 
to provide for the repayment of similar expenditures to be made in 
the future. But, if no expenditure is actually made, there is no right 
of recovery; and, in any event, recovery isto be limited to the amount 
expeuded. This has been several times decided by the suprême court 
of Pennsylvania, — Seigrist v. Schmoltz, 113 Pa. 326, 6 Atl. 47, being, 
perhaps, the leading case, — and, if the principle of thèse récent deci- 
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sions had been applied to the facts of Insurance Co. v. Kane, it 
would hâve prevented recovery in that case. Tiiere was no évidence 
there to show that the son had spent any money in his father's sup- 
port; and, as this is true of the pending action aiso, we think it fol- 
lows that the plaintiflf below had no claim founded upon the poor 
law of the state. He had paid nothing to support his father, and 
therefore had no claim to be reimbursed. The word implies a pre- 
vious payment, an expenditure actually made, for which the person 
paying is to be made good. 

ïhe second provision of the Pennsylvania poor law that is referred 
to in the foregoing paragraph of this opinion makes the father 
liable to support his adult son if the latter falls into povertyj and 
this, we think, would give the son an insurable interest in his fa- 
ther's life, if the remaining condition of the statu te is found to exist, 
namely, sufficient ability, présent or prospective, upon the part of 
the father. Two things must concur before the obligation is en- 
forceable, — the son must be unable to work, and the father must be 
of sufficient ability to respond to the call for support. Clearly, there- 
fore, the insurable interest of the son dépends upon the father's 
ability to discharge the obligation, or, at the best, upon the reason- 
able prospect that the father will be of sufficient ability. Where 
there is no évidence, as there was none in the case at bar, to justify 
a finding that the father had, or would ever hâve, the ability to sup- 
port the son in case of need, a necessary prerequisite to the right of 
support is wanting, and a necessary prerequisite, also, of the right 
to insure the father's life. The son's interest was, not that his father 
should live in order to be his support if want should overtake him, 
but that the father should die, in order that premiums should cease 
upon the policy, and the principal sum should become presently pay- 
able. 

Without further élaboration, we may state our conclusions as 
f oUows : 

(1) The mère relationship of father and son does not give an adult 
son an insurable interest in his father's life. Such an interest may 
exist under the circumstances of a particular case, but relationship 
alone is not sufficient to establish it. 

(2) Under the poor law of Pennsylvania, an adult son has an inter- 
est in his father's life sufficient to support a policy of insurance for 
either or both of two purposes, — to reimburse him for payments 
actually made, or to be made, on his father's behalf ; and to protect 
him against the loss of his father's support, when there is a reason- 
able expectation that his father will be of sufficient ability to re- 
spond to the call that may be made upon him. 

The judgment of the circuit court is reversed, and the case is re- 
manded, with instructions to enter judgment upon the reserved point 
in favor of the défendant. 
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SECURITY MUT. IJPB INS. CO. v. WEBB et aL 

(Circuit Court of Appeals, Eiglitli Circuit March 11, 1901.) 

No. 1,427. 

LiPB Insdbanck— Warrahtt— Breach op WAnRANTT— Application to As- 
OTHER Company. 

Before insured made application for ttie life pollcy on wtiicli suit was 
brought, tie had signed an application of another company, whicli had 
beeu forwarded to the company, and had substantlally completed liis méd- 
ical examination, but afterwards refused to comply with. certain pbysical 
tests requlred, whereupon the company formally rejeeted his application 
and notified him o( the fact by mail. Thereafter he obtained a policy 
of défendant company, which provided tbat the application should be 
part thereof, and the application stated that aU of défendants statements 
and answers therein contained -would be deemed material, and any f alsity 
therein would avold the policy. Beld, that a statement denying that in- 
sured had formerly made a proposai or application to any company, 
agent, or association on which a policy had not been issued was substan- 
tiaUy and technlcally false, and would avold the policy. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

P. W. Jenkins and A. C. Phelps, for plaintifE in error. 
Granville I. CMttenden, for défendants in error. 

Before CALDWTELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is an action upon a policy of life 
insurance dated June 18, 1897, which was issued by the Security Mu- 
tual Life Insurance Company, a New York corporation, the plaintiff 
in error, upon the life of Elias H. Webb, of Denver, Colo., who was 
the father of the beneflciaries in whose behalf the action was insti- 
tuted. The policy was for the sum of $10,000, and by its terms made 
the application theref or a part of the policy. The application which 
was thus made a part of the policy contained the statement that the 
insured warranted each and every statement and answer to the in- 
terrogatories therein contained to be "fuU, complète, and true," and 
an agreement on the part of the insured that, "if any statement or 
answer made as aforesaid is not full and complète, or is untrue in 
any respect, then the policy of insurance issued hereon shall be null 
and void." In and by said application the insured further agreed 
that the answers and explanations given to the various questions 
propounded in the application, including those propounded by the 
médical examiner, should form "the only basis of the agreement be- 
tween" him and the défendant company, and that each and every 
statement and answer made by him in the agreement was "material 
to the risk." The défenses that were interposed by the défendant 
company which we deem it necessary to state were as f ollows : The 
application for the policy contained, among others, the following 
question: "Has any proposai or application to insure your life ever 
been made to any company, association, or agent, upon which a policy 
has not been issued, or upon which a policy has been issued at a 
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higher rate than that applied for? If so, state full particulars, to 
what Company or association, when, etc.?" This question was an- 
swéred as foUows: "No." He was further asked the following ques- 
tions, and answered them as indicated: "Has any physician ever 
given an unfavorable opinion upon your life with référence to insur- 
ance?" Answer: "No." "How long since were you attended by 
a physician or consulted one?" Answer: «Six months." "For what 
difflculty or disease?" Answer: "Slight attacli of indigestion." By 
three separate pleas it was alleged that the answers to the afore- 
said questions were false, and that the policy, for that reason, was 
null and void. 

Inasmuch as the trial court, after hearing ail the évidence in sup- 
port of the aforesaid défenses and in opposition thereto, directed the 
jury to retum a verdict in favor of the plaintiffs for the full amount 
of the policy, it becomes necessary to state certain facts which were 
established at the trial and are not disputed: Some time in January, 
1897, Elias H. Webb, the deceased, entered into negotiations with 
the Denver agent of the Mutual Reserve Fund Life Association of 
New York for the issuance by that company of a policy on his life 
in the sum of $10,000. The negotiations proceeded so far that on 
January 23, 1897, Webb appeared before the Denver agent of the 
last-named company and signed an application for a policy in that 
company, wherein he answered ail the questions contained in the 
application which the agent was authorized and required to propound. 
This paper was delivered to the agent when completed, and was by 
him forwarded to the home ofQce in the city of New York, according 
to the usual course of business. It was received at the home oflBce 
on January 28, 1897. After the agent's examination was completed, 
as aforesaid, Webb appeared on the same day before Dr. McLauthlin, 
the company's médical examiner at Denver, and answered such ques- 
tions as were asked by him. The blank which was used by the méd- 
ical examiner was not attached to the blank that had been used by 
the agent, but was a separate paper, and bore the following caption : 
"Part II. of Application in Mutual Reserve Fund Life Association." 
According to the régulations of the company, the médical examiner 
was required to propound the questions contained in this latter blank, 
take down the answers of the applicant, and, when completed, trans- 
mit the same directly to the home ofHce. The deceased answered 
ail the questions that were propounded by the médical examiner, 
signed the paper after his answers had been reduced to writing, and 
delivered it to or left it with the examiner; the same being complète 
and ready for transmission to the home ofl3ce. There was yet an- 
other blank, bearing the caption "Part HT. of Application," contain- 
ing questions addressed to the médical examiner, which he alone was 
" instructed to answer for the information of the company. One ques- 
tion in this blank related to the condition of the applicant's urine, 
which question the examiner was unable to answer on January 23, 
1897, because the applicant was unable on that day to submit a 
sample of his urine. The examiner retained the papers marked 
"Part n." and "Part III." until February 24, 1897, On Pebruary 13, 
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1897, Dr, McLauthlin wrote to the médical examiner in chief as fol- 
lows: 

"Denver, Colo., Feb. 13th, 1897. 
"Dear Doctor Bowden: On Jan. 23ra I examlned Elias H. Webb, Denver 
county sheriff, (— ) $10,000. At that time he eould not furnish the sample of 
urine. Otherwlse examinatlon complète with his signature. He then chan- 
ged his mind, and would not furnish urine, although agent Is stlU hopeful. 
Sinee that time he has been, by report, quite ill, the disease being unkuown to 
me. Shall I inslst on complète re-examination if he still desires Insurance? 
Please advise. Also shall I forward examination minus urine exam. if he 
refuses to conslder the matter further? 

"ïours, truly, H. W. McLauthlin." 

Dr. Bowden, on receipt of the aforesaid letter, directed that the 
two blanks be f orwarded to the home office, and in obédience to such 
direction they were forwarded on February 24, 1897. At the time 
of transmitting the same the médical examiner at Denver appended 
to the document entitled "Part m." of the application the following 
statement, under the head "Oonfldential Communications" : 

"Feb. 24th, 1807. 
"Mr, Webb déclines to complète the examinatlon by furnlshing sample of 
urine. He claims to hâve been misinformed of certain facts concerniug com- 
pan/s pollcy by the agent writing him. He has been sick since my examina- 
tion, confined to house, but the disease Is unknown to me. At the time of 
examinatlon he seemed a flrst-class rlsk, although I failed to understand his 
long confinement in hospital In 1864 for hernia. I cannot recommend him 
without examinatlon of urine; also on account of his récent illness. 

"H. W. M." 

It appeared further from the testimony of Dr. McLauthlin that af ter 
receiving directions from the home oifice to forward the documents 
in his hands he called on the deceased to obtain a sample of his 
urine for examination, that the deceased at that time expressed some 
dissatisfaction with the statements that had been made to him in 
regard to the policy v?hich the company proposed to issue, and that 
he did not furnish a sample of his urine as requested. On receipt of 
the papers Part II. and Part HT., which had been forwarded by Dr. 
McLauthlin, Webb's application for insurance was formally rejected 
by the médical examiner in chief on March 3, 1897. The records of 
the Mutual Reserve Fund Life Association show that on March 8, 
1897, the following letter, addressed to Elias H. Webb, Denver, Colo., 
was prepared by the secretary of the company, and was sent out or 
mailed on that day in the usual course of business: 

"New York, March 8, 1897. 
"Elias H. Webb, Denver, Colo. — Dear Sir: ïour application for insurance 
in this association was duly recelved. I regret to Inform you that after a 
careful considération the médical director and executive committee hâve de- 
clined the rlsk. If you hâve paid any money to the solicitor on account of the 
above application, klndly présent to him his receipt for such payment, and he 
will return you the amount paid, in conformity with the terms of the receipt. 
"Very truly yours, Charles W. Camp, Secretary." 

The facts aforesaid are undisputed, and, as they constitute ail the 
proof bearing upon the flrst of the above-mentioned défenses to the 
policy in suit, it becomes a question of law whether the statement 
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made by Webb in his application for said policy, to the effect that 
be bad not made any proposai or application to any company or agent 
to insure his life upon wbicb a policy bad not been issued, was true 
or false. If it was a false statement, tben the contract of Insurance 
was thereby rendered "nul! and void," inasmuch as the parties bad 
agreed in tbe application tbat a false statement tberein contained 
sbould bave tbat effect, and bad furtber recited in the policy tbat 
tbe application sbould be esteemed a part tbereof. Tbe rule is well 
established, and is not controverted, tbat sucb agreements as tbese 
must be enforced, especially as respects false statements contained in 
an application witb référence to material matters, and as respects 
statements which the parties bave agreed sball be deemed material. 
Jeffries v. Insurance Co., 22 Wall. 47, 22 L. Ed. 833; Insurance Oo. 
V. France, 91 U. S. 510, 23 L. Ed. 401; Anderson v. Fitzgerald, 4 
H. L. Cas. 484, 487; Foot v. Insurance Co., 61 N. Y. 571; Cobb v. 
Association, 153 Mass. 176, 26 IST. E. 230, 10 L. K. A. 666. 

Tbe contention on tbe part of tbe plaintilifs below tbat tbe afore- 
said statement wbicb was made by Webb was not false, but was in ail 
respects true, is based wbolly on tbe ground tbat be never made a 
complète proposai or application for însurance eitber to tbe Mutual 
Eeserve Fund Life Association or to its agent, because at a certain 
point be refused to fumisb a sample of bis urine to tbe médical exam- 
iner to enable the latter to make bis médical report. Because of tbat 
circumstance it is said tbat tbe case is to be treated precisely as if be 
bad never entered into any negotiations witb tbe last-named company 
or its agent for the purpose of obtaining insurance. But we bave 
not been able to adopt that view of tbe case. Tbe information wbicb 
tbe défendant company sougbt to elicit by asking tbe deceased 
whether be bad made a proposai or application to any other com- 
pany or agent for insurance was important and material. Tbe ques- 
tion was one wbicb is usually asked of applicants for insurance, be- 
cause it aids the insurer materially in determining whether the pro- 
posed risk is one wbicb it ougbt to assume, and, in the absence of 
any stipulation in a policy as to tbe effect of a false answer, it is 
one which the insured sbould answer fuUy and frankly. In the prés- 
ent instance tbe question was so framed as to direct the attention 
of the deceased to any negotiations which he bad previously entered 
into witb any other company or agent relative to insurance on bis 
life, and the inquiry was in no respect obscure or misleading. He 
was asked if he bad made any proposai or application for insurance 
to any company or agent upon which a policy bad not been issued, 
and be was furtber cautioned to "state full particulars," etc. This 
question must bave reminded bim of bis negotiations with tbe Mutual 
Reserve Fund Life Association, wbicb bad taken place less than âve 
montbs previously; and, as be was a man of considérable business 
expérience, we must présume tbat be was well aware tbat tbe in- 
surer would regard information concerning tbe nature and resuit of 
tbose negotiations as of great importance if it was fully advised 
tbereof. Moreover, we are of tbe opinion that most persons of ordinary 
insight would bave assumed from tbe nature of the interrogatory 
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that it was propounded for the purpose of eliciting information con- 
ceming such negotiations as the deceased had had with tlie Mutual 
Eeserve Fund Life Association, and tliat such information ought not 
to be withheld. From this point of view, we accordingly conclude 
that the deceased answered the question that was propounded to him 
in such a way as to conceal material facts, which, as he well knew, 
the insurer wished to ascertaiu and intended to elicit by means of the 
interrogatory. In other words, he did not exercise that degree of 
good faith which a person in his situation ought to hâve exercised. 
Vose V. Insurance Go., 6 Cush. 42, 48. 

It is urged, however, in effect, that the answer was technically 
true, even if it did operate to conceal information which the insurer 
wished to obtain, and that, if it was technically true, the défense 
pleaded is of no avail. We are of opinion, however, that the answer 
was not even technically true. A person makes a proposai for In- 
surance to an Insurance company or its agent when, with a présent 
purpose of taking out a policy for a certain amount, he goes before 
the company's agent, and makes his purpose known, and tenders him- 
self for such an examination as the company may elect to make be- 
fore it décides to accept the risk. Such examination of the applicant 
as the company may choose to make before it accepts the proposai 
is for its own information and beneflt, and is conducted by its own 
agents. A proposai for insurance naturally précèdes the examina- 
tion of the applicant. It is the act of the applicant which induces 
an examination of the proposed risk. The insurer may accept the pro- 
posai when made, without inquiry as to the applicant's physical con- 
dition or family history; or it may subject him to an examination 
in thèse respects which is more or less rigid. The proposai for in- 
surance is, in a légal sensé, made when the applicant announces his 
willingness and désire to take out a policy of a given kind and 
amount at a specifled rate of premium, and when he tenders himself 
for such an examination as the insurer desires to make. We per- 
ceive no suiïicient reason, therefore, for saying that a person bas not 
made a proposai for insurance either to a company or its agent if it 
so happens that, after submitting himself to an examination with a 
view of obtaining a policy, he is asked concerning some fact which 
he wishes to conceal, or if he is requested to submit his person to 
some physical test which he is unwilling to undergo, and for such 
reason the examination is interrupted, and negotiations are broken 
off. At ail events, it should not be held that the acts aforesaid do 
not constitute a proposai for insurance when the applicant subse- 
quently seelcs insurance from some other company, and is asked by 
that company whether he has previously made a proposai for insur- 
ance to any other company or agent upon which a policy has not 
been issued. To insure the exercise of good faith and to avoid dé- 
ception, when a question of the latter sort is propounded to an ap- 
plicant for insurance, the word "proposai" should be held to include 
negotiations with other companies that were broken ofiE because the 
applicant, after seeking insurance in the customary way, at some 
point in the course of the médical examination declined to submit 
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to some test which was deemed necessary to ascertain liis physical 
condition. Dnlike some inquiries which are usually found in applica- 
tions for insurance, questions of the kind last referred to call for 
important information which the applicant is able to impart, and 
ought to make known to the insurer. Such questions should be con- 
strued liberally and fairly, so as to compel an applicant for insur- 
ance to disclose information which the insurer is clearly entitled to, 
and seeks by such means to obtain. It is obvious, we think, that 
Webb would hâve made a proposai for insurance if, when he applied 
to the agent of the Mutual Reserve Fund Life Association, he had 
been informed that the company would not entertain his proposai, 
and if no written documents had been made out or signed. What was 
in fact done was likewise a proposai for insurance, although the 
médical examiner's report was not as complète as he would hâve 
made it if Webb had fumished a sample of his urine. 

The views which we hâve expressed are supported, as we think, 
by the authorities. In the case of Edington v. Insurance Co. (which 
was twice before the court of appeals of the state of New York, — 77 
N. Y. 564, 100 N. Y. 536, 3 N. E. 315), a person applied to the agent 
of an insurance company for insurance upon his life, and, as in 
the case at bar, fllled up and signed the application which the agent 
of the company was authorized to reduce to writing and attest. The 
agent and the applicant then went to the office of the médical exam- 
iner, but, not finding him in, no examination was made. The agent 
subsequently went to the médical examiner alone, with the applica- 
tion which had been delivered to him, and was advised by the médical 
examiner that, having attended the applicant professionally, he was 
aware that the applicant was not insurable, and that it was useless 
to examine him. The application, which had been reduced to writ- 
ing by the agent, was thereupon destroyed, and the negotiation ended 
without any formai examination. The court ruled that thèse facts 
established conclusively that an application for insurance had been 
made, within the purview of a question propounded by another com- 
pany, to whom the same person subsequently applied for insurance, 
as to whether an application for insurance had ever been made by 
him to another company. It was further decided that the médical 
examination "was not part of the application" for insurance, within 
the meaning of that term as employed in the interrogatory, but was 
something to be done for the company by its own agent after the 
application was made. See, also, Finch v. Modem Woodmen of 
America (Mich.) 71 N. W. 1104; Ferris v. Assurance Co., 118 Mich. 
488, 76 N. W. 1041; Kelly v. Clearing Co., 113 Ala. 453, 21. South. 
361; Bruce v. Insurance Co., 74 Minn. 310, 77 N. W. 210. In the 
case at bar it appeared, as heretofore stated, that the application 
which was made by Webb to the agent of the Mutual Reserve Fund 
Life Association was completed and signed by the deceased, and 
that it was transmitted to the association by the agent according 
to the usual course of business; also that the only other document 
which the applicant was required to sign was completed and signed 
and attested by the médical examiner a week or two before the ap- 
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plicant refused to furnish a sample of his urine for examînatîon. 
Tbat was needed, as it seems, to enable the médical examiner to com- 
plète tlie report which he was directed to make. We are of opinion, 
therefore, that prior to the applicant's refusai to furnish a sample 
of his urine he had made a proposai and an application for Insurance, 
both to the Mutual Reserve Fund Life Association and to its agent, 
and that at the date of such refusai the proposai was then pending 
before the company, and undetermined. And, even if it be conceded 
that such refusai was tantamount to a withdrawal of his proposai, 
although it was withdrawn in no other way, yet such withdrawal of 
the proposai does not "alter the fact that one had been made, and 
that the applicant's statement to the contrary was, in substance 
and in légal eJïect, untrue. 

The other défenses mentioned abore which were interposed by the 
défendant company hâve far less merit, and are not entitled to as 
much considération. For the purpose of showing Webb's state- 
ments to the effect that it had been six months since he was at- 
tended by a physician, and that the difQculty at that time was a 
"slight attack of indigestion," the défendant offered in évidence an 
application for Insurance that had been made by Webb to the Bank- 
ers' Life Insurance Company on April 16, 1897, in which he answered 
the questions when he had last consulted a physician, and for what, 
as foUows: "Last January (1897). La Grippe. Sick 2 days." This 
application, when offered, was excluded by the trial court, and an 
exception was taken. To sustain the plea that an untrue answer 
was made to the question propounded by the défendant company 
as to whether any physician had ever given an unfavorable opinion 
upon his life with référence to insurance, the défendant company 
seems to hâve relied wholly on the opinion (if one was expressed) 
which may be extracted from the letter and communication of Dr. 
McLauthlin to Dr. Bowden, heretofore quoted, although it does not 
appear that the deceased was acquainted with the contents of either 
of those documents when his application to the défendant company 
was made. In the written argument with which we hâve been fa- 
vored counsel for the plaintiiï in errer hâve not thought proper to 
urge either of the two défenses last mentioned, and apparently they 
do not regard them as of much importance. We do not perceive any 
such substantial disagreement between the statements made to the 
Bankers' Life Insurance Company and to the défendant company as 
would justify a court in declaring the policy in suit void, even if a 
jury should find that the statement made to the Bankers' Life Insur- 
ance Company was of the two the more accurate, and that the at- 
tack of indigestion which is spoken of in the application to the de- 
fendant company was in reality occasioned by the grippe. We should 
not feel disposed to reverse the judgment of the trial court because 
of its action with référence to either of the two last-mentioned dé- 
fenses if its action with référence thereto was the only error which 
the record discloses. It erred, in our judgment, in instructing the 
jury to find for the plaintifls upon the theory that there was no évi- 
dence which tended to show that Webb's statement that he had not 
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made any proposai or application for insurance to any other company 
or agent was an untrue statement. There was évidence to that ef- 
fect, as heretofore shown, and undisputed testimony which disclosed 
that one statement made by the applicant was false. It is accord- 
ingly ordered that the judgment below be reversed, and that the 
cause be remanded for a new trial. 
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(Circuit Court of Appeals, Ninth Circuit. Febraary 4, 1901.) 

No. 603. 

Life Insurance — Forfeitdbe — Nonpayment op Pbemium — Notice — New 
York Statuts. 

A stipulation, In an application for life Insurance, made In another state 
to a New York company, that the application is subject to the charter 
of the company and the laws of New York, is not sufficient to make the 
policy issued thereon, and afterwards dellvered in the other state, sub- 
ject to Laws N. Y. 1877, c. 321, making It a condition of the company's 
rîght to forfeit a policy for nonpayment of premlums that a notice of 
the accruing of premlums shall be given to the insured. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 
For former report, see 9!) Fed. 534. 

This Is an action by the beneflciarles named in a life insurance policy Issued 
by the plalntlffl In error. The case was tried before the court without a jury. 
The policy was issued January 26, 18&2. The first premium was then paid. 
The plaintifC In error is a corporation organized and existing under the laws 
of New York for the purpose of carrylng on a life insurance business. Its prin- 
cipal office Is In the city of New York, and it is authorized to transact business 
In the state of Washington. Upon the back of the policy, and as one of the 
provisions, requirements, and beneflts thereln mentioned, is the foUowing: 
"Payment of Premiums. Each premium is due and payable at the home office 
of the company in the city of New York, but wiU be accepted elsewhere, when 
duly paid, in exchange for the company's reeeipt, signed by the président or 
secretary. Notice that each and every such payment is due at the date named 
in the policy is given and accepted by the delivery and acceptance of this 
policy, and any further notice required by any statute Is hereby expressly 
waived. That part of the year's premium. If any, which Is not due, and is 
unpaid at the maturity of this contract, shall be deducted from the amount of 
the claim. If this policy shall become vold by nonpayment of premium, ail 
payments prevlously made shall be forfelted to the company, except as here- 
inafter provlded." The application for the jKxlicy contained the foUowing 
stipulation: "This application is made to the Mutual Life Insurance Company 
of New York subject to the charter of the company and laws of the state of 
New York." It was made and signed in the state of Wa.shington, and trans- 
mitted to New York. The policy was written in New York, and transmitted 
to the state of Washington, where, upon i)ayment of the first annual premium 
of .^113.10, it was delivered to Homer M. Hathaway. The policy provlded 
that the premiums and the insurance when it aeerued should be paid in New 
York, and that proof of death should be made in New York. At the tlme of 
the maidng and delivery of the policy of Insurance it was provlded iDy the laws 
of the state of New York, entitled "An act to amend chapter 841 of the Laws 
of 1876, entitled 'An act regulating the forfeiture of life insurance policles,' " 
being chapter 321 of the Laws of New York of the Year 1877, as foUows: 
"Section 1. No life insurance company doing business in the state o£ New 
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York ghall hâve power to déclare forfeited or lapsed any polley hereafter Issned 
or renewed by reason of the nonpayment of any annual premlum or Interest, 
or any portion thereof, except as hereinafter provided. Whenever any pre- 
mlum or Interest due upon any sucli polley shall remain iinpald when due, a 
wrltten or prlnted notice stating the amount of such premlum or interest due 
on sucb policy, the place where sald premlum or Interest should be paid, 
and the person to whom the same Is payable, shall be duly addressed and 
mailed to the person whose llfe is assured, or the assignée of the policy. if 
notice of the assignment bas been given to the company at his or her last 
known post office address, postage pald by the company, or by an agent of 
such company, or person appointed by It to collect such premiums. Such 
notice shall further state that imless the said premlum or Interest then due 
shall be paid to the company or to a duly appointed agent or other person au- 
thorized to collect such premlum within thirty days after the mailing of such 
notice, the said policy and ail payments thereon mil become forfeited and 
Toid." Laws N. Y. 1877, p. 342. After the making and delivery of said policy 
of insurance, chapter 321 of the Laws of 1877 was amended by an act enti- 
tled "An act in relation to Insurance corporations, constituting chapter 38 of 
the General Laws," the same being chapter 690 of the Laws of New York of 
the Year 1892 (2 Laws N. Y, 1892, p. 1972). Thereafter the last-named act was 
amended by an act of the législature approved Aprll 8, 1897 (1 Laws N. Y. 
1897, p. 92). It appears from the record that the plalntiff in error did not 
mail to said Homer M. Hathaway, or to either of the said benefleiaries, at 
his or their last-known post-office address or deliver any notice whatever con- 
cerning the payment of the premium on said polley falling due next after the 
flrst annual premium paid thereon at the delivery of said policy, or of any other 
subséquent premium thereon, either before or after the said or any payment 
would become or became due under the terms of the policy or the laws of 
the State of New York; that at the trial it was expressly conceded by counsel 
for the défendant (plalntiff In error) In open court that the défendant company 
had not, after the issuance of the policy, given to the insured, the said 
Homer M. Hathaway, or both or either of the benefleiaries thereunder, any 
notice whatever of the falling due of any premiums upon said policy, or any 
notice that said policy, and ail payments thereon, would become forfeited 
in case any of sald premiums should not be paid in aecordance with the terms 
of said policy. At the same time it was conceded by counsel for plaintiffa 
(défendants in error) that nelther the said Homer M. Hathaway in his life- 
time, nor any one on his behalf, ever paid any premium, or any part of a 
premium, upon the policy except that paid at the delivery thereof, and that 
no other premium, or part of a premlum, has been paid on said policy, nor bas 
any tender ever been made of the same, and that neither said insured, nor 
either of said benefleiaries, had, at the time of issuing said policy or sinee, 
a post-office address in the state of New York. Upon thèse facts, the court 
found, as a conclusion of law, that the contract of Insurance is a New York 
contract, "and was governed by the laws of New York as to ail matters relat- 
Ing to its performance, and was therefore subject to a statute of that state 
making it a condition of the right of the défendant company to forfeit the 
policy of insurance for nonpayment of premiums that a certain notice of the 
accruing of premiums should be given in complianee with said law, notwith- 
standing there was indorsed on the policy an unsigned walver of any other 
notice than the terms of the policy itself; that said policy, at the time of 
the death of sald Homer M. Hathaway, was a valid and subslsting policy and 
contract of insurance on the life of said Homer M. Hathaway; and plaintiffs 
are entitled to a judgment herein against the défendant In the sum of two 
thousand flve hundred and four dollars and one cent at this date, together 
with thelr costs and disbursements to be taxed herein." 

Julien T. Davies, Edward Lyman Short, Struve, Allen, Hughes & 
McMicken, and Strudwick & Peters, for plalntiff in error. 

Vince H. Faben, George H. Durham, and E. W. Emmons, for dé- 
fendants in error. 
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Page, McOutclieii, Harding & KnigM, and Van Ness & Eedman, 
amici curise. 

Before GILBERT and EOSS, Circuit Judges, and HAWI/EY, Dis- 
trict Judge. 

HAWIEY, District Judge. From the foregoing statement, it will 
readily be seen that the faets, as well as the légal principles, involved 
herein are substantially the same as were presented to the suprême 
court in Insurance Co. t. Cohen, 179 U. S. 262, 21 Sup. CL 106, 

45 L. Ed. . The most important question in that case, as in 

this, was whether the law of New York controls. It was admitted 
by the suprême court that, if the policy was to be governed by the 
laws of New York, Mrs. Cohen was entitled to recover. The court, 
after a review of several authorities, came to the conclusion "that 
the statute of the state of New York does not, under the circum- 
stances presented, control, and that the rights of the parties are 
measured alone by the terms of the contract. The insured having 
failed to pay the premium for years before his death, the policy was 
forfeited." Upon the authority of that case, the judgment of the 
circuit court is reversed, and cause remanded for a new trial. 



JBOAED OF EDUCATION OF CITY OF PIERRE v. McLEAN. 

(Circuit Court of Appeals, Eighth Circuit. February 25, 1901.) 

No. 1,432. 

1. PARTicDiiAB Récital Limits Following Genebai, Tebms. 

Where gênerai words follow a partlcular récital, the former are quall- 
fied and limited by the spécifie récital. 

& "Qbnbbal Impkovements, " Following "thk Pubchasing of School-House 
Sites, the Erection op School Buildingb, and, " is Limited Thebbto. 

Where a législative act authorizes the Issue of bonds for the purchasing 
of school-house sites, and the érection of school buildings, a récital therein 
that the bonds are issued "for the purchasing of school-house sites, the 
érection of school buildings, and gênerai improvements," Is no notice to a 
purchaser that they were issued for any other purpose than the purchas- 
ing of the sites and the érection of the buildings, but the term "gênerai 
improvements" is qualifled and restricted to the preceding partlcular ré- 
cital of the purpose of the issue. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

John A. Holmes (Ivan W. Goodner, on the brief), for plaintiff in 
error. 

Robert W. Stewart (Henry R. Horner, on the brief), for défendant 
in error. 

Before OALDWELL and SANBORN, Circuit Judges, and ADAMS, 
District Judge. 
106 F.— 52 
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SANBORN, Circuit Judge. The plaintifE in error, the board of 
éducation of the city of Pierre, brings this writ to reverse a judg- 
ment against it in favor of the défendant in error, Hector McLean, 
upon certain coupons eut from bonds issued by it in the year 1890. 
Tte act of the législature under which thèse bonds were issued 
authorized this board of éducation to borrow money and issue bonds 
in order to raise sufficient funds "for the purchase of a school site 
or sites or to erect a suitable building or buildings thereon." The 
défense to the coupons is that thèse bonds were issued and their 
proceeds were used to aid in the construction of a railway. The reply 
to this défense is that the défendant in error is a bona flde purchaser 
of the bonds, without notice of any défense to them, and that he 
bought them in reliance upon the foUowing récital, which each of the 
bonds contains: 

"Tliis bond is one of a séries of lilse ténor and date, aggregating ttie sum of 
fifty thousand dollars ($50,000), issued for the purpose of provlding funds for 
the purchasing of school-house sites, the érection of school buildings, and gên- 
erai improvements, under authority of the General Statutes of the State of 
South Dalîota, and a resolution of the board of éducation of the city of Pierre 
dated August 21st, 1890, and in pursuanee of a vote of the qualifled electors of 
said city at a spécial élection held on the 13th day of September, 1890; this 
issue of bonds having been favored by a majority of the légal voters at such 
élection. And it is hereby certified and recited that ail acts, conditions, and 
ihings required to be doue précèdent to and in the issuing of this séries of 
bonds hâve duly happened and been performed in regular and due form as 
required by law, and that the total Indebtedness of the said board of éducation 
does not exceed the constitutional and statutory limitations upon indebted- 
ness." 

A récital of a compliance with the authorizing act by the ofiûcers 
of a municipality or quasi municipality in a bond which they issue 
estops the municipal body from denying every fact connected with or 
growing eut of the discharge of the ordinary duties of such oflQcers 
which under the law they were required to ascertain before they 
issued the bonds, after the securities pass into the hands of bona âde 
purchasers. Hughes Ck). v. Livingston, 43 0. 0. A. 541, 104 Fed. 
306, 311, 313, 315-318, and the cases cited on those pages. If the 
laws are such that there might, under any state of facts or circum- 
stances, be légal authority in the municipality or quasi municipality 
to issue its bonds, it may by récitals therein estop itself from deny- 
ing that those facts or circumstances existed, and that it had lawful 
power to send them forth, unless the constitution or act under which 
the bonds are issued prescribes some public record as the test of the 
existence of some of those facts or circumstances. Hughes Go. v. 
Livingston, 104 Fed. 311, 43 G. 0. A. 541, and cases there cited. 

Thèse propositions are not disputed by counsel for the plaintiff in 
error, but their contention is that, since the board of éducation had 
no power to issue thèse bonds for gênerai improvements, the récital 
in the bond that they were issued "for the purpose of providing funds 
for the purchasing of school-house sites, the érection of school build- 
ings, and gênerai improvements," constituted notice to every pur- 
chaser that they might hâve been issued for an unlawful purpose. 
It may be that, if thèse bonds had contained a récital that they 
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■were issued for the purpose of raising fonds for gênerai improve- 
ments, that récital would hâve constituted no estoppel agaiust an 
attack upon their validity by the board, because there was certainly 
no power vested in that body to issue the bonds for that purpose. 
But the term "gênerai improvements" is a gênerai term, embracing 
within the limits of its meaning school sites, school buildings, rail- 
roads, streets, houses, and other improvements, which it would be 
difficult to fuUy enumerate. Used by itself, it embraces ail thèse 
improvements. But in the case before us it is used as an explana- 
tory or enlarging term after the use of the spécifie purpose "for the 
purchasing of school-house sites and the érection of school buildings." 
It is a gênerai rule of law that while gênerai terms, when used by 
themselves, must hâve their ordinary signiflcance, yet, when there 
is a particular récital followed by gênerai words, the latter are quali- 
fied by the particular récital. Thus, in Railway Oo. v. Artist, 60 
Fed. 365, 367, 9 G. G. A. 14, 16, 19 U. S. App. 612, 616, 23 L. K. A. 
581, it was held that a release of damages resulting from a par- 
ticular injury and of ail other claims and demands was restricted by 
this rule of law to the damages for the injury specifled. To the same 
effect are Jackson v. 'Stackhouse, 1 Cow. 122, 126; Littlefleld v. 
Winslow, 19 Me. 394; and Grumley v. Webb, 44 Mo. 444, 458. There 
are many "gênerai improvements" which constitute a part of the 
érection of a modem school house which would naturally suggest 
themselves to an intending purchaser of thèse bonds when he read 
that term in their récital, such as slates and blackboards built into 
its walls, fencing, grading. water pipes, closets, and heating ap- 
paratus. Chamberlain v. Board, 58 N. J. Law, 347, 353, 33 Atl. 923. 
For the érection of gênerai improvements of this character the board 
had authority, under the law, to issue thèse bonds. When they were 
issued the légal presumption was that the ofSeers of the board were 
acting according to the law, and were faithfully discharging their 
duties. A purchaser had a right to rely upon this presumption, and 
to conclude from the récital that the gênerai improvements referred 
to therein were those only which constituted a part of the érection 
of the school building, — those only for which the board had the law- 
ful power to send forth its bonds. The term, in its relation to the 
preceding statement of the purpose of the issue, was no notice of 
any violation of duty or disregard of the law by the officers who rep- 
resented the quasi municipality; and it neither suggested suspicion 
of, nor called for inquiry concerning, any such derelictions. A pur- 
chaser is never required to présume that the offlcers of a state or 
municipality are violating the law. 

Moreover, this term "gênerai improvements," in its place in the ré- 
cital in thèse bonds, was limited in its meaning to the purchasing of 
school sites and the érection of school buildings, because noscitur a 
sociis (Bristor v. Smith, 158 N. Y. 157, 53 N. E. 42) ; because, where 
there is a particular récital followed by gênerai words, the latter 
are qualifled by and restricted to the particular récital; and because 
the entire récital must be read and construed together as one déclara- 
tion, and when so read it is found to déclare tiiat thèse bonds were 
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issued under the authority of the Général Statutes of the State of 
Soutti Dakota, and they could not hâve been so issued unless they 
were issued for the purchasing of school-house sites and the érection 
of school buildings; that ail acts, conditions, and things required 
to be done in the issuing of this séries of bonds had happened and 
been performed; and this statement could not hâve been true un- 
less the issue of the bonds had been authorized by vote of the people 
and act of the board for the purpose of purchasing the school sites 
and erecting the school buildings. For thèse reasons a true con- 
struction of the récital in the bonds completely estops the board of 
éducation from defeating them upon the grounds stated in its ansveer. 
Nor v^ill the authorities cited by counsel for the plaintiff in error, 
when carefully examined, be found to sustain any other proposition. 
The décision in City of Santa Cruz v, Waite, 98 Fed. 387, 39 C. C. 
A. 10'6, does not rule the question hère at issue, and is itself contrary 
to the décisions of the suprême court of the United States and of this 
court. The cases of Miller v. Irrigation Dist. (0. C.) 92 Fed. 263; 
Chamberlain v. Board, 58 N. J. Law, 347, 33 Atl. 923; and Grâce v. 
Mayor, etc., 101 Ga. 553, 28 S. E. 1021,— do not involve the rights of 
a bona flde purchaser or the estoppel of récitals. The judgment be- 
low is afiirmed. 



HAM et al. v. EDGELL. 

(Circuit Court of Appeals, Fifth Circuit Febmary 26, 1901.) 

No. 1,013. 

Appbal— Writ op Ekrob— Stipulation— Waiving Jury, 

On a writ of error in an action at law tried in tlie circuit court wltliout 
a jury, none of ttie questions decided at tlie trial can be re-examined, 
■where the record does not affirmatively sliow that a jury was waived by 
written stipulation, as provided by Eev. St. ? 649. 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

This case was before this court at a former term, and a full statement, 
as well as of the questions then passed upon, will be found in 35 C. G. A. 
584, 93 Fed. 75©. On remand to the circuit court, there were a substituted 
déclaration, an additlonal plea of set-off, and the following proceedings had: 

"Came the parties by their attorneys, and the jury being waived, and ail 
parties, both plaintiff and défendants, consentlng thereto, this cause came 
on to be heard by the court, sitting as both judge and jury, and the court, 
after hearing ail the testimony on both sides, and duly consldering the same, 
being of the opinion that the case is with the plaintiff on both the law and 
the facts, finds for the plaintiff. It is therefore considered by the court that 
the plaintiff do hâve and recover of the défendants the possession of the 
lands sued for, being known and described as foUows, to wit: Lots two, 
three, four, five, six, and seven of section 24, ail of section twenty-six, ail 
of fraetional section thirty-four, lots one, two, three, four, five, six, seven, 
eight, nine, ten, eleven, and twelve of section thirty-flve, and ail of section 
thirty-six, ail in township twenty-eight, range six west; and lots three, four, 
five, six, seven, eight, and nine of section thirty, and ail except the east half 
of the northeast quarter of section thirty-one, ail in township twenty-eight, 
range five west; and lots one, two, three, four, flve, six, seven, eight, nine, 
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ten, and eleved ot section three, Including ail aocretlons by the river, ail 
in township twenty-seven, range six west, — containing In ail thirty-slx hun- 
dred acres, more or less, and ail being and situated in the county of Coahoma, 
State of Mississippi, In the Western division of tlie Northern district of the 
State of Mississippi; together wlth the costs of this suit, for which let ex- 
écution issue. The court further flnds that the said défendants J. C. Neeley, 
H. M. Neeley, S. H. Broolis, and W. H. Carroll, as trustée for the Union 
& Planters' Banlï, are liable to the plaintilï for the mesne profits from the 
land, to wit, rents for the years 1895, 1896, 1897, 1898, and 1899, at the 
rate of fifteen hundred dollars per annum, with six per cent, interest on 
each year's rent from the dates when said annual rents should hâve been 
paid, to wit, January Ist of each year from January 1, 189f), to January 1, 
1900, to this date, less the taxes paid by the défendants on said lands dur- 
Ing the said period, said taxes being as foUows, to wit: 

For the year 1895 $420 46 

For the year 1896 458 51 

For the year 1897 573 28 

For the year 1898 531 12 

For the year 1899 531 12 

Amounting to a total of $2,514 49 

"And the balance due the said plaintifC, after deducting the said taxes from 
the said mesne profits and rents, iricluding interest as aforesaid on both taxes 
and mesne profits and rents, is the sum of five thousand and seven hundred 
and thirty-three dollars and fifty-six cents ($5,733.56), for which said sum 
a judgment is hereby rendered against the said défendants J. O. Neeley, H. 
M. Neeley, S. H. Brooks, and W. H. OarroU, as trustée for the Union & 
Planters' Bank, for which let exécution issue. The above calculated does not 
embrace the rent for the year 1900, but It is agreed by counsel on both sides 
that the défendants hâve crops planted and now growing on said lands, and 
that the addltional sum of flfteen hundred dollars is a reasonable rent for the 
plaintifC to receive for the use of said premises from this date until January 
1, 1901, which time, it Is agreed, is necessary for défendants to make and 
gather said crop. The plaintifC by his attorney excepted to the action of the 
court in allowing the taxes paid by the défendants as a crédit on, or set-ofC 
against, the mesne profits for which the défendants are liable to the plain- 
tifC, upon the ground that the défendants are not bona flde purchasers or 
claimants of said lands; which exceptions the court overruled, and the plain- 
tlff excepted at the time." 

The record further shows a motion for a new trial, order overruling the 
same, a bill of exceptions, in which there are numerous rulings on the admis- 
sion of évidence, a writ of error, bond for supersedeas, and an assignment of 
errors. 

K. D. McKellar, for plaintiffs in error. 

J. H. Watson and T. M. Miller, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and NEWMAN, 
District Judge. 

PER CURIAM. Some questions are presented as to the suffl- 
ciency and regularity of the writ of error in this case, and as to the 
sufflciency of the bond given, but it is not necessary to pass upon 
them, because we are constrained to hold as heretofore in Branch 
V. Manufacturing Co., 4 C. C. A. 54, 53 Fed. 849. 

There is in the record no verdict of a jury. It is manifest that 
the case was tried without a jury. There is nothing in the record 
from which it affinnatively appears, or can reasonably be assumed, 
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that the parties or their attorneys of record filed wifh the clerk a 
stipulation in writing waiving a jury, Kev. St. § 649. It is well 
settled that in actions at law in the circuit courts of tlie United 
States, -wlien a trial is had without a jury, if a written stipulation 
waiving a jury is not in some way afflrmatively shown in the record, 
none of the questions decided at the trial can be re-examined on writ 
of error. Bond v. Dustin, 112 U. S. G04, 5 Sup. Ct. 296, 28 L. Ed. 
835; County of Madison v. Warren, 106 U. S. 622, 2 Sup. Ct. 86, 27 
L. Ed. 311; Campbell v. Boyreau, 21 How. 223, 16 L. Ed. 96, and 
other cases cited in Bond v. Dustin. For the foregoing reasons, and 
without passing on any of the questions presented by the assign- 
ments of error, the judgment is afflrmed. 



SUDDTJTH V. TRAVELEHS* INS. CO. 

(Circuit Court, D. Kentucky. Mareh 11, 1901.) 

Insurance— Accident Policy — Demand to Disseot Body — Dbmdrrbr. 

In an action on an accident policy, which provided tliat any médical 
adviser of tlie company sliould be allo-wed to examine ttie person or body 
of the assured as often as lie required in respect to the alleged injury 
or cause of death, the défendant answered that it had demanded the 
privilège of examining the body of the insured, and piaintifE had refused 
to allow the same. PlalntifC replied that the demand made was for her 
consent that the défendant mlght examine and dissect the body of the 
insured. Eelâ, that a demurrer to the reply should be overruled, since 
the word "examine," as used in a policy which insured against external 
accidentai injuries only, would not ordlnarily be understood to include 
dissection or an autopsy, and the language should be construed most 
strongly against the company. 

On Demurrer to Eeply. Overruled. 

Leopold & Pennebaker and Helm, Bruce & Helm, for plaintiff. 
Pirtle & Trabue, for défendant. 

EVANS, District Judge. This action was brought by the widow 
of W. A. Sudduth, deceased, to recover upon two policies issued by the 
défendant, whereby it agreed to insure the deceased in the sum of 
$20,000 against loss "through external, violent, and accidentai means." 
By its answer the défendant seeks to avoid a recovery upon the 
ground, stated generally, that it was not bound to pay the Insurance, 
because the plaintifE had broken one of the essential conditions upon 
which it was made to dépend by the express terms of the contracts. 
It is stated that each policy provided in the eighth clause or condition 
thereof "that any médical adviser of the company shall be allowed, as 
often as he requires, to examine the person or body of the assured in 
respect to the alleged injury or cause of death." It is also averred 
in the answer, in substance, that the défendant had no notice or 
knowledge of the death of the insured until after his burial, and that 
within a few days after the interment of the body of the insured the 
défendant demanded of the plaintiff, and of the exécuter of the de- 
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ceased, the privilège and opportunity of exhuming and examining the 
body, but that this demand was refused; and it is claimed that the 
défendant had the right to the opportunity to make such examination 
as was demanded, and that by ref using to permit it the plaintiff broke 
the condition of the contracta, and defeated her right to recover upon 
the policies. In the se\^ond paragraph of the plaintifl's reply to the 
defendant's answer it is averred that the demand made upon the plain- 
tifE was for her consent that the défendant might exhume and "dis- 
sect" the body of the insured; in short, that the claim then made by 
the défendant was that it had the right to hâve an exhumation and 
'autopsy" of the body after it had been buried. To this reply the de- 
fendant has demurred, and the only question to be determined is this : 
Did the défendant, upon the facts stated in the reply and under the 
eighth clause of the policies, hâve the right which it is there stated 
to hâve claimed? The answer to this question must dépend upon the 
raeaning of the eighth clause of the policies, the language of which 
has just been stated. The able and elaborate arguments of counsel 
hâve failed to develop verj- much direct authority upon either side 
of the contention, though several cases hâve been referred to, which, 
in a gênerai way, hâve a more or less direct bearing upon it. One or 
two propositions, however, may be regarded as established: First. 
The language of conditions in policies of Insurance must be construed 
most strongly against the insurance companies, because it is to be 
regarded as much more the language of such companies than that of 
the insured. Second. The language of such contracts must be con- 
strued according to its ordinary and generally accepted meaning, and 
should not be given any expanded signification not fairly to be 
supposed to hâve been equally within the contemplation of both 
parties when contracting, and as expressing their mutual intentions 
at that time. Thèse gênerai propositions being established, it seems 
to the court, in carefully looking at the language of this condition, 
that the ordinary and natural meaning of the words used in clause 8 
in the policies sued upon did not, when fairly construed, bind the plain- 
tiff to yield to the demand of the défendant as that demand is alleged 
in the reply, viz. a demand to be permitted to exhume and "dissect" 
the body of the deceased. The court does not think that any ordinary 
person, in agreeing to the stipulation for an examination of the in- 
sured before or after death, would suppose he was agreeing to what 
would hâve been much more clearly expressed by the word "autopsy" 
or by the word "dissect." I do not think that one would ordinarily 
suppose that the word "examine," as applied to the human body, 
either living or dead, would, ex vi termini, include, or by an insured, 
at least, would be supposed to include, the idea of cutting it up. The 
word "examine" may not deflnitely express the same idea to every 
person who sees it or who uses it, but it is quite clear to me that it 
does not, in the clause of the contract we are considering, include the 
idea either of an "autopsy" or of a "dissection," if there is any essen- 
tial différence between those two words in this connection. "Au- 
topsy" is deflned to be an examination of a dead body by dissection. 
"Dissection" is the cutting apart of a dead body, or the cutting of it 
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Into pièces. Can it reasonably be supposed that it waa în the con- 
templation of both of the parties to thèse contracts at the time they 
were made that the meaning of the word "examine" in its context 
was to be so expanded as to include either the idea of an autopsy or 
the idea of a dissection? While an autopsy, speaking generally, al- 
ways includes an examination, can it be said that an examination 
always includes an autopsy; or can it be fairly held that the simple 
word "examine," as used in the policies sued on, would be accurately 
defined in the same words as those used to deflne either "autopsy" or 
"dissection," when endeavoring to arrive at the mutual agreement of 
the parties at the time they were contracting? It seems to me not; 
particularly when construing policies for insurance against death 
from external causes only, and which ordinarily would only involve 
or require external inspection. If the company desired or expected 
the insured to agrée to a condition such as either of thèse words 
would hâve clearly Indicated, there is no obvious reason why it should 
not bave been expressed in plain terms. If there is a fair doubt as 
to the meaning of the words used in a policy, it should be solved in 
favor of the insured, because there appears to hâve been no reason 
why the plainest words could not hâve been employed by the company 
in framing the condition. It may be that the right to dissect a body, 
even after burial, is or would be an important right to the company; 
but that would make it ail the more necessary for it to express it in 
language in no way ambiguous or doubtful, or which, in order to effect 
the company's purpose, would bave to be extended beyond its ordi- 
nary import. Valuable light is thrown upon the question by cases 
like Insurance Co. v. Taylor, 56 S. W. 668; First Nat. Bank v. Hart- 
ford Fire Ins. Ck)., 95 U. S. 675, 24 L. Ed. 563; McMaster v. Insurance 
Co. (0. 0.) 90 Feé. 45; Insurance Co. v. Kearney, 36 C. 0. A. 265, 94 
Fed. 314; Wehle v, Association, 153 N. Y. 116, 47 N. E. 35; Id. (Sup.) 
31 N. Y. Supp. 865; Insurance Co. v. Barr, 16 C. O. A. 51, 68 Fed. 873. 
For thèse reasons it is the opinion of the court that the demurrer to 
the second paragraph of the reply, both in its original and in ita 
amended shape, should be overruled. 



BRADY T. BEEWIND-WHITE COAL-MIN. CO. 

(Circuit Court of Appeals, Third Circuit. March 4, 1901.) 

No. 22. 

L Altération oï' Contracts— Materialitt. 

An altération of a wrltten contract for the sale of gooda, which Is sllent 
concerning the place of dellvery, by addlng a provision that the delivery 
Bhall be to the carrier, is material when It prevents the vendee from 
proving a paroi agreement that he should not be chargeable for the 
goods untll he had actually recelved tbem. 

3k Same — Admissibility in Evidence. 

The fact that contracts made between the parties after a material altér- 
ation In a prior wrltten contract were the same as the altered instrument 
Is not a snfficient explanatioa of the altération^ so as to make the paper 
admissible in évidence. 
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8, Same— Provisional Admission. 

The faet that an altered Instrument has been admltted In évidence pro- 
visionally does not deprive the court o£ the power to exclude it later, 
thereby withdrawing from the jury the question whether the altération 
was made before or after exécution. 

In Error to the Circuit Court of the United States for. the Eastern 
District of Pennsylvania. 

Suit by Tom G. Brady against the Berwind-White Coal-Mining 
Company. From a judgment for défendant, plaintiff brings error. 
Afflrmed. . 

D. T. Watson and C. Berkeley Taylor, for plaintiff in error. 

John G. Johnson and Henry C. Terry, for défendant in error. 

Before GKAY, Circuit Judge, and McPHERSON and BRADFORD, 
District Judges. 

J. B. McPHERSON, District Judge. This writ of error présents 
the single question whether a certain writing was properly withdrawn 
by the court from the considération of the jury. The relevant facts 
are as foUows: On May 15, 1894, A. 0. Tinstman, an agent of the 
défendant company, agreed to buy from the plaintiff 350 cars of coal. 
Part of the agreement was embodied in the writing in controversy, 
which is in the form of an order: 

"C. H. Lawrence, Broker. 

"Fairmount, W. Va., May 15th, 1894. 
"0. H. Lawrence: You will please ship to Harsimus, Jersey Oity, N. J., 
for account Berwind-White Coal-Mining Company, of Philadelphia, three hun- 
dred and flfty cars of run of mine coal; same to be paid for at $1.45 per ton 
of 2,000 Ibs. ; shipment to average twenty cars per day, aad to commence not 
later than May 16th, 1894. 

"[Signedl A. 0. Tinstman." 

The writing is silent concerning the time and manner of making 
payment and concerning the place of delivery. Without the knowl- 
edge or authority of the défendant, so far as appears, the plaintiff 
interlined the words, "f. o. b. cars at mine," after the figures "$1.45," 
and in this altered condition the writing was offered in évidence by 
the plaintiff. It was admitted provisionally by the learned circuit 
judge, but he reserved the right to décide finally the question of ad- 
missibility at a later stage of the case, and in the end he withdrew 
the writing from the jury after the testimony on both sides had been 
closed, upon the ground (as stated in the charge) that "it would not be 
possible for any jury to reasonably find from the évidence that the 
interlineation referred to was either made at the time of the exécu- 
tion or the delivery of the order of May 15, 1894, or was subsequently 
made known to Mr. Tinstman dr to the défendants, and consented to 
by them or either of them." A fuller statement of the reasons that 
influenced the mind of the trial judge may be found in the follow- 
ing extract from his opinion upon the motion for a new trial, re- 
ported in 94 Fed. 28: 

"When the original of this paper was offered In évidence, it appeared that 
the letters and words 'f. o. b. cars at mine' had been interlined. The défend- 
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ants therefore objected to Its admission. The plaintiffs then clalmed that the 
eridence fheretofore presented and thereafter to be introducéd would meet 
and overeome this objection. There being, however, no direct évidence ad- 
duced at any tlme in support of tlils position, the contention iinally was that 
enough had been shown to at least warrant an inference that the interlinea- 
tion had been made before exécution, or, if made thereafter, that it had be- 
come known to, and was aoqulesced In by, the défendant. I was not at ail 
satisfied of this; but, deeming It inexpedient to Immediately exclude the 
writing, I admltted it, wlth the expectation that the question as to whether 
the jury should be flnally permitted to consider It might be more advisedly 
determined at a later stage of the trial. Upon further refleetion, I became 
convinced that the paper should not hâve been admitted, and also that, upon 
ail the évidence, a finding by the jury, If permitted and made, that the altéra- 
tion in question had been either rightfully made, or had been subsequently 
accepted by the défendant, eould not possibly be sustained. Accordingly, 
the defendant's motion to strike out the paper was granted, and the jury 
was instructed to regard it as being whoUy out of the case." 

We are now asked to say that the exclusion of the writing was er- 
roneous, and we are urged by the plaintiff to talce either of three po- 
sitions: First, the altération was immaterial; second, if material, it 
had been suflEiciently accounted for; or, third, the paper having once 
been admitted, the judge should hâve submitted to the jury the ques- 
tion whether the altération was made before signature. We do not 
think that either position is sound, under the facts in proof, or that 
either requires extended discussion. The tirst position is supported 
by the argument that, as the writing is silent concerning the place of 
delivery, the coal became the property of the défendant, by opération 
of law, upon delivery to the carrier; and, therefore, that the words 
interlined expressed no more than the law would bave implied with- 
out them. This argument apparently overlooks the fact that the writ- 
ing did not contain the whole agreement. Part of the contract was 
in paroi, and concerning this part, which included the place of deliv- 
ery, there was a dispute of fact. When the coal was to become the 
defendant's property was an important question, and the altération 
was material because it bore directly upon this point. We cannot 
answer the argument better than by quoting a further extract from 
the opinion in 94 Fed., on page 29 : 

"Now, in the présent case, a main subject of controversy was as to the 
place of delivery. The Jury were instructed that, in the absence of contract 
to the contrary, the coal became the property of the défendant when shipped 
for transporta tion; and neither party questioned the correctness of this state- 
ment of the law. But the défendant had adduced évidence to show that the 
actual agreement was that It was not to be chargeable for the coal until it 
had actually received it, and this, of course, the défendant would bave been 
precluded from doing if the phrase, 'f. o. b. cars at mine,' had been regularly 
comprised in the paper, inasmuch as the express terms of an instrument of 
writing may not be varied by oral proof. Therefore, under the cases cited, the 
materiality of the interlined words seems to be entirely plain." 

To the second position it is enough to say that we do not find in 
the évidence a sufflcient explanation of the altération. The fact that 
in contracts afterwards made between the same parties other coal 
was bought "f. o. b. at mine," or even the fact that the coal bought 
under the order of May 15th was paid for by the défendant "f. o. b. 
at mine," does not account for the altération so as to make the paper 
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an admissible instrument of évidence. Even if the contract did in 
fact include the paroi term that the coal was sold "f. o. b. at mine," 
this does not answer the question, how did the paper corne to be 
altered in a material manner? The paper itself would still be inad- 
missible, because the change was unauthorized, and because the ef- 
fect of the change would be either to make the plaintiff's case easier 
of proof, or to make the defendant's case more ditficult of proof. It 
must be borne in mind that the question before the trial judge was 
merely the inadmissibility of the paper in order to prove the contract; 
and, this being so, we do not think that he could properly décide 
that question by taking into account the terms of the contract, as by 
other testimony they might hâve been made to appear. The exclu- 
sion of the paper merely deprived the plaintiff of one means of prov- 
ing his case. He was at liberty to prove it otherwise if the évidence 
was at his command. For example, we see no reason why he might 
not hâve properly asked for an instruction that, as the défendant had 
paid for the coal "f. o. b. cars at mine," the jury might inf er from such 
payment that the place of delivery was upon the cars. If they drew 
that inference, one term of the contract would thus hâve been proved ; 
and so with other terms concerning which there may hâve been rel- 
evant évidence outside the paper in controversy. But, manifestly, 
such évidence bears upon the existence and scope of the contract, and 
does not offer any explanation or excuse for the altération of a writ- 
ing by which it was proposed to make a part of the contract évident. 

The third position needs only a word in reply. tJnder the évidence 
the fact of altération after signature scarcely admitted a doubt. Cer- 
tainly no verdict that declared the change to hâve been made before 
signature could hâve been allowed to stand, and the trial judge was, 
therefore, only discharging a plain duty when he decided the ques- 
tion himself. The fact that he had once admitted the writing did not 
deprive him of the power to exclude it afterwards, especially as he 
had expressly reserved the right to take "any course that upon the 
concltision of the case the court may deem it proper to take with re- 
spect to the paper." 

The judgment is afftrmed. 
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In re MBJYBR et al. 

Pétition of MEISCH MFG. CO. 

(IMstrîct Court, E. D. Nevv York. February 16, 1901.) 

1. Absionment pob Bbnbfit op Cbeditokb — Return op Consignbd Goods — 
RiQHT OP CoiîsiONOR To Set-Ofp against Advancbs. 

A principal demanding a return of consigned goods from his factor'a 
gênerai assignée, upon which the factor tiad made advances, is not enti- 
tled to offset against such advances unmatuied notes held by a tliird 
person made by the principal for the Personal accommodation of the 
factor, and Indorsed by him, especially when it does not appear that the 
notes had any relation to the business existing between the principal and 
factor. 

3. PaYMBNTS — ElGHT TO Recovbr— DuRESS. 

Duress involves illegality, and where one having in his possession prop- 
erty of another demands as a condition of its restoration the payment 
of a sum for vehich he is legally entitled to a lien thereon, the owner can- 
not be sald to hâve made such payment under duress, so as to give him 
any right to its recovery on that ground. 

8. Bankruptcy — Right op Creditor to Préférence — Disallowancb op Off- 
set BT Bankrupt's Assigkee. 

A gênerai assignée of a factor came into possession of goods vrhich had 
been consigned to such factor for sale, and upon which he had made ad- 
vances. The consigner, a manufacturing corporation, demanded a return 
of the goods, and claimed the right to offset against the advances received 
thereon the amount of certain unmatured notes, which it had given to the 
factor as a personal accommodation, and which had been indorsed by the 
factor, and discountéd, and were then held by a third party. The as- 
signée, in aecordance with his duty under the law, refused to allow such 
offset, and required the corporation to pay the full amount of the advan- 
ces, which it did under protest. The factor was subsequently adjudged 
a bankrupt, and the property and money in the hands of the assignée 
were turned over to the trustée in bankruptcy. Having paid the notes 
on their maturity, the corporation presented a clalm to the court of bank- 
ruptcy for repayment of the amount from the funds in the hands of the 
tiTistee. EeU, that as it was not entitled to an offset of the amount at 
the time it made the payment to the assignée, and the latter demanded 
and received only what he was legally entitled to, the corporation, by sub- 
sequently taking up the notes, acquired no right to reclaim any part of 
such payment, or to follow the money into the hands of the ti'ustee, by 
whom it was rightfuUy received as a part of the bankrupt's estate; and 
that there was no ground, either of fraud, duress, or mistake, which gave 
the corporation any equity to be preferred over the other creditors of the 
bankrupt. 

In Bankruptcy. On pétition of the Meisch Manufacturing Com- 
pany. 

Goepel & Raegener (Norbert Heinsheimer, of counsel), for peti- 
tioner. 

Strong & Cadwalader, for assignée. 

F. W. & A. E. Hinrichs and Kurzman & Frankenheimer, for credit- 
ors. 

THOMAS, District Judge. Charles H. Meyer, Henry L. Meyer, 
and Joseph É. Dickinson, under the flrm name of Meyer & Dickinson, 
were commission merchants at Philadelphia. The Meisch Manufac- 
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turing Company made silks at Paterson, N. J. Henry L. Meyer was 
président and Charles H. Meyer was treasurer of lie corporation, 
and the latter was the practical niling force in the flrm and company. 
The company consigned to the firm for sale ail its product, on which 
advances were customarily made. On August 14, 1898, Charles H. 
Meyer died, and on August 19th foUowing the flrm made a gênerai 
assignment in Pennsylvania to Charles W. Sparhawk, of Philadel- 
phia, and on August 24, 1898, made a similar assignment in New 
York. On April 11, 1899, the flrm was adjudicated bankrupt upon a 
pétition flled against it on December 16, 1898. At the date of the 
assignment the firm held consigned goods of the company of the 
value of $65,000, and the books of the iirm and the company prove 
that the flrm had advanced on thèse goods the sum of $41,338.77, 
which accords precisely with a statement of account rendered by the 
firm to the company upon July 1, 1898, which makes no mention of 
the proceeds of the two notes soon to be mentioned. Following the 
assignment, the company sought a return of the goods, the value 
of which would deteriorate in default of an early sale; but the as- 
signée refused to make such redelivery without a payment of the sum 
of $41,336.77 advanced. The company insisted that the said sum 
should be reduced by a set-oiî of the two unmatured notes, but on 
August 29, 1898, pai'd the whole sum advanced, and on the same day 
expressed its protest and claim in the following letter : 

"Mr. Charles W. Sparhawk, Assignée of Meyer & Dickinson: In order to 
procure delivery to us of our goods in your hands as assignée of Meyer & 
Dickinson, we hâve paid you the fuU amount of advances of Meyer & Dickin- 
son against the same, amounting to forty-one thousand three hundred and 
thlrty-elght and ^t/k,;, (41,338.77) dollars. We make this payment under pro- 
test, claiming the right to offset against such amount the notes made by us 
for the accommodation of said Meyer & Dickinson, amounting to twenty thou- 
sand dollars ($20,000), which are not yet due; and the payment made by us 
as above stated is not to be taken as a walver of any right to oiïset. 
"[Sgd.] Meisch Manufacturing Co., 

"Henry L. Meyer, Prest." 

The notes were made by the company to the order of the firm, and 
were discounted by the company at a bank at Paterson in May and 
June preceding the assignment. The proceeds were remitted by the 
company's check to the flrm, but no entry thereof was made either on 
the books of the flrm or the company, except as the notes appear as 
bills payable on the books of the firm. This failure to notice the 
notes or proceeds thereof in the statement of account, or as a charge 
or crédit on the books of either the firm or company, tends to show 
(1) that the transaction did not relate to the commission business ex- 
isting between the parties; (2) that the money received was not in- 
tended for compensation for advances. It will now be observed that 
in the month of August, 1898, the company was entitled to obtain a 
redelivery from a factor's assignée of certain consigned goods upon 
which advances of a definite undisputed amount had been made; that 
the company paid back the exact advances, and received the goods; 
that the company at the time claimed the right to offset its liability 
on certain unmatured notes made by it for the accommodation of the 
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flrm, to which the proceeds had been paid; and that the flrm was 
li&ble as indorser, and, as between it and the company, primarily 
liable on the notes. Hence the flrst inquiry is: May a principal, 
demanding the return of consigned goods from his factor's gênerai 
assignée, offset against the advances made on the goods unmatured 
notes held by a third person, made for the personal accommodation 
of the person who is the factor, and indorsed by him, especially when 
it does not appear that the notes or the proceeds related to the busi- 
ness existing between the principal and factor? This may be illus- 
trated as follows: If the value of the goods be |65,000, the advances 
$65,000, and the unmatured notes made for the accommodation of 
the flrm |65,000, may the company take the goods without payment 
of any sum upon the claim that it will be obliged to take up the notes 
at maturity should not the firm do so? Had the assignée consented 
to such proposition, he would hâve violated his plainest duty. The 
whole value of the goods in the supposed case (in the actual case prés- 
ent *^/6 5 of such value) belonged to the estate, which it was the 
duty of the assignée to administer and to distribute. If he turned 
thèse assets over to the company without payment, it would be upon 
an agreement or expectation that the company would pay the notes. 
In default of such payment the company would hâve the goods, the 
bank would hâve a claim against the assignée for the notes, so that, 
in légal theory, the company proving worthless, the assignée would 
hâve lost $65,000 of assets, and would hâve paid, or hâve been liable 
to pay, 165,000 in addition, with no source of recoupment save the 
corporation; and it is not too much to add that the assignée would 
hâve paid by compulsion a like sum to the creditors for his culpable 
waste of the estate. The absurdity of the company's demand to de- 
duct the notes from the advances is further illustrated by Messrs. 
Hinrichs' brief, showing to what extremities the assignée would be 
reduced provided the company became insolvent after receiving the 
goods, and before the payment of the notes. Neither a court of law 
nor equity would subject an estate to such denudement. Light is 
further thrown upon the matter if the supposition be indulged that 
there had been no assignment, and the company had sought the re- 
turn of the goods before paying the notes. Of course, the notes could 
not be deducted, and so, if the ârm had sold the goods before maturity 
of the notes, or the assignée had done the same, and the company 
had sought to recover the amount paid by it on the notes, in such case 
only the recovery would be allowed as would be due to a gênerai 
creditor. .Of course, it should be noticed in this connection that the 
insolvency of one of two mutual debtors brings a new and important 
élément into a question of équitable set-off. But the fact is that the 
assignée held a spécial property in the goods to the extent of ^^/as 
of their value; the company was privileged to acquire that property 
by paying for it, but it could not pay in a contingent liability which it 
might never discharge. Therefore the assignée in demanding full 
payment of advances did only what he had a right to do, what the 
local law required him to do, and his action was in accord with 
usual rules. Chance v. Isaacs, 5 Paige, Ch. 592; Becliwith v. Bank, 
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9 N. Y. 211; Fera v. Wickham, 135 N. Y. 228, 31 N. E. 1028, 17 L. E. 
A. 456; CMpman v. Bank, 120 Pa. St. 86, 13 Atl. 707. Hence there 
was no duress. 

Wliat is duress? "The duress for which a person may avoid any 
contract or conveyance made, or recover back any money paid under 
its influence, exista where one by the unlawful act of the beneûciary 
or bis authorized agent, or by the act of some person with bis knowl- 
edge, is constrained under circumstanees which deprive bim of the 
exercise of free will to agrée or to perf orm the act sought to be avoid- 
ed." 10 Am. & Eng. Enc. Law, 321. This définition illustrâtes that 
tbe act wMcb coerces the complaining person must hare been an 
unlawful one, and so it should be. If one person exercises simply 
the right wMch the law gives him with référence to the person or 
property of anotber, it cannot be said that he unlawfuUy coerces the 
other. Duress involves illegality. In the présent case the assignée 
did not threaten to sell the goods of the company either at an undue 
or inconvénient season, or without sufficient notice, or in an illégal 
manner, or contrary to the rules and customs of the locality. He 
simply said that, if the advances were not paid, he would exercise his 
right to enforce the lien. Ail this was but a statement of his just 
rights, and, if he bad stated less, or had done less, he would tben bave 
been lacking in duty. Therefore, upon the question of duress, the 
wbole matter cornes back to this: was the assignée bound to accept 
repayment of the advances with a déduction on account of the un- 
paid notes? It is quite apparent that it was not his duty. But, even 
so, it may be urged that it would be unconscionable for a court of 
bankruptcy, succeeding to the estate, to retain the money. Why? 
The money has not found its way into this court by reason of any 
mistake, either of law or fact, as was the case of Ex parte James (In 
re Condon) 9 Oh. App. 609, or Ex parte Simmonds, 16 Q. B. Div. 308. 
There has been no misunderstanding of its rights on the part of the 
company, as was the case in Ke Myers (D. C.) 99 Fed. 691, and Oil Go. 
V. Hawkins, 20 C. 0. A. 468, 74 Fed. 395, 33 L. R. A, 739. No money 
has been received which was subject to a set-off that either a court 
of law or of equity would bave recognized. It is not a question of 
offsetting unmatured demands against a matured indebtedness when 
a debtor is insolvent, concerning which the fédéral courts bave ex- 
pressed fréquent opinions. Scott v. Armstrong, 146 U. S. 499, 13 
Sup. et. 148, 36 L. Ed. 1059; Korth Chicago Rolling Mill v. St. Louis 
Ore & Steel Co., 152 U. S. 596, 14 Sup. Ct. 710, 38 L. Ed. 565; Schuler 
v. Israël, 120 U. S. 506, 7 Sup. Ct. 648, 30 L. Ed. 707; Carr v. HamU- 
ton, 129 U. S. 252, 9 Sup. Ct. 295, 32 L. Ed. 669. The notes were not 
discounted by the fraud of the bankrupts or any member of the finn, 
as was the case in Rothschild v. Mack, 115 N. Y. 1, 21 N. E. 726. 
There has been no error of fact created by any misapprehension or 
misrepresentation of the assignée, or any officer of the court of bank- 
ruptcy, as was the case in Louis Snyders' Sons Co. v. Armstrong 
(C. C.) 37 Fed. 18. There has been no payment of tbe debt after 
bankruptcy proceedings by a surety of the bankrupt and application 
made to offset the sum so paid against a debt due from the surety 
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to the estate, so as to bring it within the holding in Re Dillon (D. C.) 
100 Fed. 627. The case is nearly illustrated by Chance v. Isaacs, 5 
Paige, Ch. 592. It appeared that C. had received a note of I., and had 
indorsed the same to a third person, and I. held two negotiable note» 
against C. for about the same amount, which were payable a short 
lime after the note which he had originally given to C. became due- 
I. became insolvent, and made an assignment for the benefit of his 
creditors, which assignment included C.'s notes, and C. was after- 
wards compelled as indorser to pay and take up the note originally 
given to him by L, and it was concluded that C. could net, in equity, 
offset the note so taken up by him against his own notes in the hands 
of the assignée. It was stated in the opinion that, if C. had been the 
owner and holder of I.'s note at the time of the assignment for the 
benefit of his creditors, he could hâve offset it against his own in- 
debtedness, as the circumstance of the note not being due would not 
hâve impaired C.'s équitable right to a set-off in such a case. This 
last statement does not seem to accord with the law of New York 
or Pennsylvania. What equity, then, has the claimant? Who has 
wronged him in the past? By whose error has he been misled? 
What mistake of law or fact has he made from which he should be 
relieved? What has he done or suffered other than any other gênerai 
créditer? By what right does he follow money into the hands of the 
trustée in this court, and identify it as his own, and demand spécifie 
return of it to him? It is possible for a bankruptcy court, acting 
arbitrarily in the name of equity, and in inéquitable disregard of the 
rights of other creditors, to pass this large sum to the claimant. But 
the court should not disburse trust funds to a claimant unless it can 
point out distinctly some certain marked equity in his favor. The 
whole transaction was past at the time this court took jurisdiction. 
It had been concluded in accordance with the local law. This court 
succeeded to a fund obtained according to law and according to raies 
in equity. The claimant's présent plea is that, if the facts had been 
then as they are now, and this court had been in control, an offset 
would be allowed; that is, if then the company had paid the notes, 
and thereupon demanded redelivery, an offset would hâve been per- 
mitted if a court of bankruptcy had been in control. That may be 
true, but the claimant's misfortune is that such conditions did not 
obtain, nor did he take measures to secure such a status. The com- 
pany complied voluntarily with the law applicable to the facts as they 
then existed, and it is not the province of this court to act to-day 
as of the time of the redelivery of the goods, upon a state of facts 
sinee accrued, but at that time nonexistent. The law of the state 
of Pennsylvania, whether administered in a court of law or equity, 
required the payment of the entire sum advanced, and this court may 
not assert that observance of that law dishonors the tenure by which 
it holds the money in question. Thèse views lead to a reversai of the 
order of the master. 
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In re GATLORD. 

(District Court, N. D. New ïork. March 19, 1901.) 

No. 2,224. 

Bankbcptct— Refusai, of Dischaboe— Falbe Oath. 

A bankrupt will not be refused a discharge on the ground that he made 
a false oath in swearing that when he transferred property to his wlfe 
he did not know of an adverse décision rendered against him one or two 
days prior thereto, there being no other évidence than that he was a 
subscriber to a certain paper, in which was a full account of the décision, 
and that there was daily communication hy mail between the place where 
he llved and that where the paper was published. 

In Bankruptcy. 

J. S. Frost, for bankrupt. 

J. B. Grant, for opposing creditors. 

COXE, District Judge. The discharge is opposed on the ground 
that the bankrupt made a false oath before the référée in swearing 
that at the time he transferred certain property to his wife, in No- 
vember, 1895, he did not know of an adverse décision which had 
been rendered against him a day or two previous. To prove the 
falsity of this answer the creditors hâve shown that a full account 
of the décision in question was published in the Schoharie Eepubli- 
can, that the banlirupt was a subscriber therefor and that there 
was a daily communication by mail between Gilboa, where the bank- 
rupt resided, and Schoharie, where the newspaper was published. 
There is, however, no positive proof that the paper was received and 
its contents made known to the bankrupt prier to the transfer. As- 
suming that the testimony taken before the référée can be consid- 
ered in this proceeding and that the bankrupt's answer that he did 
not know of the décision was material to any issue in the bankruptcy 
proceedings, the court is not satisfied that the falsity of the answer 
bas been established by that high character of proof which is required 
under the bankruptcy act. The authorities are unanimous that the 
burden is upon the creditors to establish the truth of their objections 
by clear and convincing évidence. In re Ferris, 3 Nat. Bankr. N. 
281 (D. O.) 105 Fed. 356; In re Fitchard (D. G.) 103 Fed. 742; and 
cases cited. See, also, as bearing upon the questions involved. In re 
Howell (D. O.) 105 Fed. 594. If this were a civil suit to set aside 
the transfer it is quite possible that the presumption arising from 
the publication in the newspaper would be regarded as sufflcient to 
establish notice to the bankrupt, but hère we are dealing with a 
cTiarge which is tantamount to a charge of perjury. Coll. Bankr. (3d 
Ed.) p. 167. It is clear that the falsity of the oath must be estab- 
lished, not by a mère prépondérance of évidence, but by clear and 
positive proof. If the bankrupt did not receive the newspaper con- 
taining an account of the décision until after the transfer there is 
nothing to establish the falsity of his stàtement except inference and 
conjecture, The contention that he did receive the paper is based 
106 P.— 53 
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■wholly upon presumption, altliough it may be conceded that the pre- 
snmption is a strong one. On the other haiid, it is entirely possible 
that the newspaper may never hâve been mailed. If mailed the bank- 
rupt may never hâve received it. If he received It it may hâve been 
after the transfer. In short, the testimony is too uncertain to sus- 
tain so serions a charge. The court has examined the other portions 
of the bankrupt's testimony of which it is sought to predicate a false 
oath, but is unable to find that any material false statement waa 
made within the rule above stated. It follows that the discharge 
should be granted. 



In re SCHOLTZ et al. 
(District Court, S. D. lowa, C. D. March 4, 1901.) 

1. Baukruptct Law— Suspension dp State Insolvent Laws. 

State insolvent laws were not suspended by the enactment of the prés- 
ent national bankruptcy làw. 

2. Same— Procebdinqs undkr Assiqnment Law— Protest by Ckeditors — Bf- 

FECT. 

A protest by creditors pendlng a détermination on their pétition for an 
adjudication of banlsruptcy agalnst their debtor, made in a state court, 
against further proceedings nnder an assignment for creditors executed 
by their debtor before their pétition was filed, does not hâve the efifect 
of a writ of injunction from the fédéral court against such proceedings. 

3. Same — Assibneb'b Right to Compensation. 

Where, pending an adjudication of banlsruptey on a pétition by creditors 
of an Insolvent, an assignée of the latter for the beneflt of creditors under 
a state Insolvent law made a bénéficiai sale of the insolvent's estate, he 
is entltled to retain from the proceeds, as against the trustée, a reasonable 
sum allowed by the state court for the services of himself and his attor- 
neys. 

Dudley & CofBn, for creditors. 
Berryhill & Henry, opposed. 

McPHEESON, District Judge. May 9, 1899, said parties made a 
gênerai assignment for the benefit of creditors under the lowa laws 
for such assignments for the beneflt of creditors of insolvent debtors. 
The district court of Polk county, lowa, took jurisdiction of the pro- 
ceedings. N. C. Towne was the assignée. He employed counsel for 
advice and assistance. June 9, 1899, alleged creditors flled in this 
court a pétition asking that Scholtz & Scholtz be adjudged bankrupts 
in proceedings in involuntary bankruptcy. Said creditors then ap- 
peared in the state court presided over by Judge Bishop, and pro- 
tested against the state court taking further proceedings in the as- 
signment case. Judge Bishop disregarded the protest, and directed 
the assignée to go on with his trust. The assignée converted the 
assets into cash. The assets consisted of goods connected with a 
tailoring establishment, and, no doubt, if not sold, would, by reason 
of going out of date, rapidly depreciate in value. It is conceded that 
the assignée and his attorneys acted in good faith, with diligence 
and skill, and that the goods were sold for the highest sum that by 
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any one could hâve been obtained. The state court allowed the as- 
signée $100 for his services, and the attorneys $93 for their services. 
In November, 189Ô, this court adjudged Scholtz & Scholtz bankrupts. 
A trustée was appointed. He demanded from the assignée the goods 
of the bankrupts. The goods having been sold, the assignée tendered 
him the money arising from the sale of the goods, and the trustée 
accepted the same. But the assignée retained the |193 for the serv- 
ices of himself and attorneys. The référée held that the assignment 
proceedings were void, and that the assignée must also account for 
the $193. I am now asked to review the décision of the référée. 

It will be observed that the state court had taken jurisdiction a 
month before proceedings were entered in this court, and six nionths 
before the adjudication of bankruptcy. That the assignée was an 
ofiScer of the state court, and sales of goods by him judicial sales, are 
propositions aifirmed by the lowa suprême court. And, generally 
speaking, the court, state or fédéral, that flrst takes possession of 
property, will retain possession to the exclusion of the other courts. 
And an ofQcer of another court who would undertake to interfère 
with such possession would be guilty of contempt of the court having 
such possession. No ofiScer of this court sought to interfère, and this 
court was never asked to interfère. But the creditors now ask for 
the $193, not that it was not earned by the assignée and his attor- 
neys, but because, as is contended, the state insolvent laws of lowa 
are suspended and whoUy without force by reason of the adoption 
and existence of the national bankrupt law. This position is urged 
because the constitution empowers congress to enact a bankrupt law, 
and because in July, 1898, congress exercised such power, which law 
is stiU in force. And it is urged that such action by congress is to 
the exclusion of the exercise of any power over an insolvent debtor's 
estate by a state législature or by a state court. The suprême courts 
of Illinois, Massachusetts, Louisiana, and perhaps other states, sus- 
tain this contention. The suprême courts of lowa and of other 
states hold against such contention. On which side of the question 
is the weight of authority, îs difQcult to détermine, as will be seen 
from an examination of the cases cited in the text-books. Not be- 
cause it is binding upon this court, but because of the reasons as- 
signed and the arguments made, I prefer to follow the décisions of 
the suprême court of lowa and the other states holding that the 
state insolvent laws are not suspended by the enactment of a bank- 
rupt law. And why should I not so hold? Judge Bishop, in the 
state court, no doubt, felt it to be his duty, and perhaps compelled, 
to hold in conformity with the holdings of the lowa suprême court. 
And it seems to me that aU coniiicts in the same case between the 
state courts and the fédéral courts should be avoided when possible. 
Therefore it occurs to me that the only question is, bas the circuit 
court of appeals for this circuit or the United States suprême court 
otherwise decided? The case of Davis v. Bohle, 34 C. G. A. 372, 92 
Fed. 325 (circuit court of appeals of this circuit), was relied on by the 
référée, and is now urged by the creditors. That case presented the 
foUowing facts for considération: The debtor made a gênerai a^ 
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signment for the benefit of his creditors under the laws of Missouri. 
An assignée was appointed, who took charge of the assets and adver- 
tised the property for sale. Before the day of sale, certain creditors 
flled a pétition in the United States district court, asking to hâve 
the dehtor declared a hankrupt, and at a later day asked the United 
States court to enjoin the assignée from selling the property and 
from proceeding with the assignaient proceedings. The injunction 
was granted by the United States district court, and the order grant- 
ing the injunction was afflrmed by the circuit court of appeals. There 
was no other question in the case, and nothing else was decided. To 
restate the question, the court of appeals held, as appears from the 
opinion of Judge Thayer, that the assignment was an act of bank- 
ruptcy; that the assignée held by title whieh could be avoided; that, 
when the debtor should be adjudicated a bankrupt, the title to his 
property and the right of possession thereof would vest in the trus- 
tée appointed by the bankrupt court, and until such adjudication of 
bankruptcy and the appointment of a trustée the assignée should be 
enjoined by a writ from the United States court. That case was 
not at ail like the one at bar. In the case at bar the creditors con- 
tented themselves with going over to Judge Bishop's court and pro- 
testing. And now they ask that the protest in the state court shall 
hâve the same effect as a writ of injunction from this court. Why 
should a protest in the state court serve the office of an injunction 
from this court? The state court knew that Scholtz had, in making 
an assignment, committed an act of bankruptcy. But the state 
court did not, nor did any one, know that Scholtz would be adjudi- 
cated a bankrupt. There would or might be issues of fact to try in 
this court before the adjudication would be ordered. While the pro- 
ceedings were pending in this court, but before the adjudication, the 
creditor had the right to procure from this court an order to take 
charge of and hold the property, provided such creditors would give 
a good and sufflcient bond conditioned to pay ail damages. But, 
while asking for ail the rights and benefits accruing under the bank- 
rupt law, the creditors insist they can hâve the same without giving 
bonds or incurring liability. Tua v. Carrière, 117 U. S. 201, 6 Sup. 
et. 565, 29 L. Ed. 855, is cited as an authority. That there is lan- 
guage in the opinion to support the contention of the creditors is 
plain. But, whatever may hâve been said in the opinion, the point 
now made was not decided, — that the proceedings under the assign- 
ment were void. But suppose I am in error as to ail the foregoing? 
Without a state assignment law, a debtor would hâve the right to 
place his property in the fiands of a trustée to sell and apply the pro- 
ceeds. This is what Scholtz did. And the transfer would be with 
the implied, if not express, agreement that the trustée should be paid 
a reasonable sum. And some of the cases cited by the creditors hold 
that, even if the assignment was void, the assignée should be paid, 
if his acts were of benefit to the creditors. As to this the facts are 
not very plain. But counsel, in argument before me, did not seriously 
challenge the amounts chargea by either the assignée or his attor- 
neys. If the goods had not been sold promptly, what would hâve 
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been the resuit? Rent and insurance to pay. Possible thefts. Pos- 
sible damage by moths. The goods would soon hâve been ont of date 
and style, and a conséquent dépréciation in value. So that when the 
assignée promptly sold the goods for full value, with the aid and 
advice of attorneys, he did that which was for the beneflt of the cred- 
itors. And, the amount in controversy being so small, I do not feel 
justifled in making another référence. Should the assignee's com- 
pensation of f 100, and that of his attorneys of $93, fixed by the state 
court, be eut down, the réduction, in ail probability, would be more 
than balanced by the expenses of the référence. If the assignée 
had not done just what he did, and had the bankruptcy adjudication 
not taken place, then the assignée would, no doubt, hâve been held 
liable for failing to perform his duty. Having performed his duty, 
he and his attorneys should be paid the sums fixed by the state courts, 
which sums are not now claimed to be too great 



In re COLB. 

(District Court, W. D. New York. March 15, 1901.) 

No. 4G3. 

Bankruptcy— Action poe Fkadddlent Représentations— Injunctïok. 

An action against a Ijankrupt for defrauding plaintiff by false repré- 
sentations will not be stayed, the judgment. If obtained, being one wlilch 
will not be dlseliarged in banlîruptcy; Banlir. Aet 1898, § 17, subsec. 2, 
excepting from the daims from which a discharge in banlcrnptcy will 
release a banlirupt judgments in actions for fraud, or obtaining property 
by false prêteuses. 

In Bankruptcy. 

C. A. Dolson, for i)etitioner. 

Randall, Hurley & Porter, for Charlotte A. Bridgewood. 

HAZEL, District Judge. This is an application to stay proceed- 
ings in an action brought against the bankrupt in the suprême court 
of the state of New York. The pleadings in that action corne before 
me as part of the motion papers. It is admitted on argument that 
the action is brought to recover damages for an alleged fraud. It 
also appears that the action is now on the day calendar of the su- 
prême court of this state at Buffalo, and plaintiff is pressing a trial. 
The petitioner was adjudicated bankrupt on his own pétition on the 
8th day of March, 1901, after the action now sought to be stayed 
was on the calendar of the court for trial. The schedule of the bank- 
rupt lists the claim of the plaintiiï in the pending action for fraud, 
and refers thereto as "an alleged claim against petitioner and oth- 
ers, growing out of transactions in real estate, which said claim is 
unliquidated, and is contested by petitioner." It is claimed by the 
plaintiff in her complaint that the bankrupt has, by fraudulent repré- 
sentations, defrauded her out of certain real estate in the complaint 
described, to her damage of |8,000. If plaintiff is permitted to pro- 
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ceed, and is successful in securing a judgment, it is clear that her 
judgment wonld not be dischargeable in bankruptcy, under Bankr. 
Act, § 17, subsec. 2. It is strongly urged that tlie claim as set out 
in the schedule is provable, and is not witliin the exceptions men- 
tioned in section 17, and that it may be liquidated by order of this 
court, as provided by section 63b; that this claim or debt is as yet 
simply a cause of action, if anything, and, not having been reduced 
to judgment, could be proved and is dischargeable in bankruptcy. 
I hâve examined In re Ehutassel (D. O.) 96 Fed. 597, and other au- 
thorities cited by counsel, but I am unable to convince myself that 
congress intended that a claim of this nature — one arising from the 
f raud of the bankrupt — is dischargeable in bankruptcy, when conced- 
edly a judgment for a claim of this character is not released by a 
discharge. I am disposed to agrée with the opinion of Judge Brown, 
as expressed In Re Lewensohn (D. C.) 99 Fed. 73 : "If a judgment 
is necessary to prevent discharge from barring the debt, a prosecu- 
tion of the suit to judgment should be allowed, since the essential 
nature of the claim, if the charges of false représentation are sus- 
tained, makes it one which evidently was not designed to be barred." 
The case of Burnham v. Pidcock, 5 Am. Bankr. R. 42, 66 N. Y. Supp. 
806, and the views therein expressed, do not seem at Tariance with 
this détermination. In that case the claim sought to be exempted 
from the opération of the discharge was upon a judgment obtained 
in an action for conversion, and the court said that it is not neces- 
sarily one rendered in an action either for fraud or willful and mali- 
cious injuries to the person or property of another, within the mean- 
ing of the act "Although," Judge McAdam said, "the plaintiiî's 
daim may hâve been.created by the fraud of the défendant, ♦ • * 
the judgment was apparently not rendered in a cause of action for 
fraud." The court being strongly of the opinion that the view of 
the law hère expressed is correct, it is unnecessary to a proper dis- 
position of this motion to discuss the other points raised by counsel, 
and ably presented by him. If any judgment be recovered in the 
state court, it is clear ly exempted from the opération of the act; and, 
whether or not subsection 4 of section 17 should be construed so 
broadly as to include frauds in gênerai, the plaintiff Bridgewood is 
entitled to bring her claim within the scope of subsection 2, by 
merging her claim for fraud into a judgment, which the law allows 
her, if she can prove her allégations to the satisfaction of the court 
and jury in the tribunal which she has chosen. The stay is vacated. 
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In re NEW YORK ECONOMIOAL PEINTING CO. 

(Circuit Court of AppeaJs, Second Circuit February 7, 1901.J 

Bakkbuptct— Pétition for Rbvie-w— Dismissal. 

Nelther the statute nor the rules limlt the tlme wlthln whlch a pëtltloa 
for revlew In bankruptcy should l)e filed, and hence, if tliere bas been 
no unreasonable delay, a motion to dismiss the same will be denled- 

Motion to dismiss pétition for review in bankruptcy, made on 
ground that same had not been taken witMn 10 daya, under section 
25 of the bankruptc j act. 

Almet E. Larson, for petitioner. 

Eoot, Howard, Winship & Stimson, opposed. 

Before LAOOMBE and SHIPMAN, Circuit Judges. 

PER CURIAM. Neither the statute nor the rules limit the tîme 
within which a pétition for review in bankruptcy should be filed, 
We do not think there has been any unreasonable delay in this case, 
and therefore deny the motion to dismiss. A new raie of this court 
will control future applications for review. 



DUNCAN et al. v. LANDIS et al. 

(Circuit Court of Appeals, Thlrd Circuit February 7, 1901.) 

No. 8. 

1. Bankkuftct— Jury Trials— Rbvikw bt Writ of Ereob. 

Bankr. Act 1898, § 19a, gives a person against whom an Inrolxmtary 
pétition iB flled the rlght to a trial by jury, if demanded, in respect to the 
question of his insolvency and any act of bankruptcy alleged in such 
pétition. Section 6, cl. 1, of the act creatlng the circuit courts of appeals 
(26 Stat 828) gives such courts "jurisdiction to review, by appeal or writ 
of error, final décision in the district court and the existlng circuit courts 
In ail cases other than those provided for in the preceding section of this 
act, unless otherwise provided by law." Beld, that the revieveing author- 
Ity 80 conferred was wlde enough to authorize that court to review the 
Judgment of a district court entered on the verdict of a jury under such 
provision of the bankruptcy act, adjudglng the person proceeded against 
a bankrupt and to grant a writ of error therefor; that being, under the 
law and practlce of the fédéral coTirts, tlle necessary and appropriate pro- 
ceeding for such review. i 

Il Same. 

Such jurisdiction to review the action of a court of bankruptcy by 
writ of error, where that Is the appropriate proceeding therefor, is also 
wlthln, or at least consistent with, that conferred on circuit courts of 
appeals by section 24a of the bankruptcy act of 1898, which invests them 
"with appellate Jurisdiction of controversies arlslng in bankruptcy pro- 
ceedlngs from the courts of bankruptcy from which they hâve appellate 
jurisdiction In other cases." 

» Appeal and review In bankruptcy proceedings, see acte to In re Bgger^ 43 
C. C. A. 8. 
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8. Samb. 

The triai cif an Issue of fact to a jury under Bankr. Act 1898, S 19a, Is 
a trial accoridlng to the course of the common law, and, under the sev- 
enth ^mendment to the constitution, caunot be reviewed by what is tech- 
nically lînown as an "appeal," but must be the subject of a writ of er- 
ror, as that writ was known at the common law, upon which questions 
of law arlsing upon the face of the record, and rulings of the court ex- 
cepted to and preserVed by bill of exceptions, can alone be considered; 
and the power of the reviewing court Is limited, so far as the issue of 
fact is concerned, to the awarding of a new trial. 

4. Samk — RiGHT TO Bill of Exceptions. 

Under the practlce of the courts of the United States, where an issue 
Is tried by a jury acoording to the course of the common law, as under 
the provisions of Bankr. Act 1898, § 19a, no statutory provision is neces- 
sary to entitle a party to hâve the rulings of the court at such trial made 
a part of the record by bill of exceptions. 

5. Same— AcTS DP Bankeuptcy— Stjfïerikg or Permittinq Préférence. 

Bankr. Act 1898, § 3a, deflning "acts of bankruptcy," requires in ail cases 
some conscious and voluntary act on the part of the debtor, in addition 
to the fact of his insolvency, to render him subject to involuntary pro- 
ceedings; and to constitute an act of bankruptcy under clause 3, by his 
"having • * • sufCered or permitted, whiie insolvent, any créditer 
to obtain a préférence through légal proceedlngs, and not having » * • 
vacated or discharged such préférence," there must hâve been some act 
of the will on the part of the debtor, elther by way of active procurauce 
or voluntary acquiescence. The entering of judgment by a créditer on a 
judgment note executed by the debtor years before, and prier to the 
passage of the bankruptcy act, by which the créditer obtained a préfér- 
ence which was not discharged within the required time, where the ac- 
tion of the créditer was without the connivance of the debtor, and be- 
yond his power to prevent, does not constitute an act of bankruptcy on 
his part, under such provision. Dallas, Circuit Judge, dissenting. 
8, Bamb— Failing to Dischaugb Lkgax. Préférence. 

Under Bankr. Act 1898, § 3a, cl. 3, a debtor does not commit an act of 
bankruptcy merely by failing to vacate or discharge a préférence obtained 
by a créditer through légal proceedings, unless, being insolvent, he also 
"suffered or permitted" such préférence to be obtained, within the mean- 
Ing of such clause; nor will his failure to vacate or discharge such a préf- 
érence warrant the Inference either that he was insolvent or that he con- 
sented thereto, where there is no légal ground upon which he could 
vacate It, and he is unable to discharge it by payment To so construe 
the provision as to require the debtor in such case to file a voluntary 
pétition in bankruptcy, in order to négative his consent to the préférence, 
would be to fix upon him the status of a bankrupt, eitlier voluntary or 
Involuntary, solely as a resuit or effect of his creditor's act in obtaining 
a préférence, which he was powerless to prevent, and not by reason of 
any act of his own, which Is not justified by the language used, nor by 
the gênerai spirit and scope of the act construed as a whoie, and is con- 
trary to the construction placed by the suprême court upon analogous 
provisions of the act of 1867. 
7. Same— Insolvency— Fair Valuation of Propbrtt. 

Bankr. Act 1898, § 1, cl. 15, providing that "a person shall be deemed 
Insolvent within the provisions of this act whenever the aggregate 
amount of his property • * * ghall not, at a fair valuation, be suifl 
cient in amount to pay his debts," gives a définition of "insolvency" 
which must be strictiy adhered to in proceedings under the act; and an 
Instruction by the court upon an issue as to the insolvency of an aileged 
bankrupt, tried before a jury under the provisions of section 19a, which 
makes the solvency of the debtor dépendent on his ability to realize a 
sufficient amount from his property to pay his debts, and which, in effect, 
deflnes a "fair valuation" of the property as the amount which the debtor 
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would hare fteen able to reallze therefor, consldering his sitnatlon, the 
number and amount of his obligations, and the tlme when they were 
due, is mlsleading and erroneous, as addlng conditions not set forth In 
the statute, and as laylng down an erroneous mie for determining a falr 
valuation. 
%. Samb— Evidence of Insolvbnot— Compbtenct Op Husbahd's Statbmbmts 

AGAINST WlFE. 

TJnder the statute of Pennsylvania (P. L. 1887, p. 158, § 5) which pro- 
vldes that husband and wife shall not be compétent or permltted to testify 
against each other except In proceedings for divorce, and which is by 
Eev. St. § 858, made the rule in courts of the United States held within 
that State, évidence of statements made by a husband while acting as 
agent for his wlfe in conductlng her business, but not in her présence, are 
not compétent against her to prove her insolvency In Involuntary pro- 
ceedings In bankruptcy against her. 

9. 8ame — Statements op Agent. 

The fact that a husband aeted as gênerai manager for his wife in con- 
ductlng a store owned by her, wlthout any written authority defining the 
scope of his powers, did not constitute him her geûeral agent outside of 
matters pertaining to the buying and selling of goods in such store. In 
such sensé that statements made by him to her creditors regarding her 
financial condition, not in her présence nor in relation to the purchase or 
sale of goods, would be binding upon her, or admissible against her to 
prove her Insolvency In Involuntary proceedings in bankruptcy against 
her. 

Appeal from and in Error to the District Court of tlie United 
States for the Western District of Pennsylvania. 

Clarence L. Peaslee and T. M. B. Hicks, for appellant and plaintiffs 
in error. 
H. T. Ames, for appellees and défendants in error. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

GRAY, Circuit Judge. In the court below an issue was trîed by 
a jury to détermine whether Sallie E. Duncan, the appellant, who 
is one of the plaintiffs in error, had committed a certain act of bank- 
ruptcy chargea against her. 

At the opening of the argument in this court a motion was made 
by the appellees and défendants in error to quash the writs of 
error. This was argued at great length and with much ingenuity 
by counsel for appellees; the substantive proposition of the argu- 
ment beipg that while admitting that the rulings of a trial court in 
a jury trial cannot be reviewed in an appellate court upon appeal, 
but can only be reached by a writ of error, no writ of error in such 
a case as this could be sued ont except pursuant to some express 
authority of an act of congress; the contention being that neither 
the act of congress of 1898, creating the uniform System of bank- 
ruptcy, nor the act of March 3, 1891, establishing and conferring ju- 
risdiction on the court of appeals, had authorized a writ of error 
in the case of a jury trial as provided for by the bankrupt act. The 
jury trial in this case was asked for and ordered under the provi- 
sions of section 19 of the bankrupt act, which is as follows: 
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"S^ç. 19. Jiiry Trials, (a) A person agalnst whom an Inroluntary péti- 
tion hâs:'^çen Ûed, shall be entltled to hâve a trial tiy Jury, In respect to the 
questlçm.pf ils Insolvency, except as herein otherwlse provided, and any act 
of bankrùptey alleged In such pétition to hâve heen commltted, upon flllng a 
written application therefor at or befôre the time wlthln which an answer 
may be filed. If such application is not flled veithin such tlme, a trial by a 
Jury shall be deemed to bave been walved. (b) If a Jury Is not In attend- 
ance upon the court, one may be specially summoned for the trial, or the 
case may be postponed, or, if the case Is péndlng In one of the district courts 
wlthln the Jurlsdlctlon of a circuit court of the United States, It may be cer- 
tlfied for trial to the circuit court sitting at the same place, or by consent of 
parties, when sitting at any other place in the same district, if such circuit 
court bas or Is to hâve a jury first lu attendance. (c) The right to submit 
matters In eontroversy, or an alleged offense under this act, to a Jury shall 
be determlned and enjoyed, except as provided by this act, according to the 
United States laws now In force or such as may hereafter be enacted in rela- 
tion to trials by Jury." 

The issue to be determined by the j'ury was made by the pétition 
of the créditer s charging the alleged bankrupt with certain acts of 
bankrùptey, and by the déniai thereof on the part of the alleged 
bankrupt, and by the answer and plea of Théodore H. Grehly, an exé- 
cution créditer, to the said pétition. The case was tried by a jury 
fn the court below, and exceptions taken and bills sealed both as 
to the admission of évidence and as to the instructions to the jury. 
This trial by jury was a matter of right, and could not be denied 
if seasonably demanded. The verdict of the jury was conclusive 
of the issue of fact, and binding upon the court. Final judgment 
musit be entered upon such verdict, either adjudging or refusing to 
adjudge the défendant to be a bankrupt. The trial, therefore, pro- 
ceeded accerding to the course of the common law. 

Section 6, cl. 1, of the act to establish circuit courts of appeals 
(26 Stat- 828). provides as follows: 

"Sec. 6. The circuit courts of appeals established by this act shall exer- 
cise appellate Jurlsdlctlon to review, by appeal or writ of error, final décisions 
in the district court and the exlstlng circuit courts in ail cases other than 
those provided for in the preceding section of this act, unless otherwlse pro- 
vided by law." 

The language hère used indicates an intention to extend the re- 
viewing authority of the court of appeals widely enough to include 
ail final décisions in the district courts not otherwlse provided for 
by law; and the writ of error referred to in this provision is ap- 
plicable alike to judgments of the district court and of the circuit 
court, where such a writ is necessary and appropriate to invoke the 
reviewing authority of the appellate court. In addition to this gên- 
erai and comprehensiTe provision of the statuts establishing the 
circuit court of appeals, which we think sufflciently warrants the 
writ of error in this case, the bankrupt act of 1898 provides, in sec- 
tion 24, c. 4, as follows: 

"Sec. 2A. Jurisdictlon of Appellate Courts, (a) The suprême court of the 
United States, the circuit courts of appeals of the United States, and the 
suprême courts of the territorles, in vacation in ehambers and durlng thelr 
respçctiye terms, as now or as they may be hereafter held, are hereby In- 
vested with appellate jurlsdlctlon of controversles arising In bankrùptey pro- 
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ceedings from the courts ot bankruptcy from -which they hâve appellate juris- 
diction in other cases. The suprême court of the United States shall exer- 
cise a like jurisdiction from courts of banliruptcy not within any organlzed 
circuit of the United States and from the suprême court of the District of 
Columbla." 

We perceive nothing in the provisions of this section inconsistent 
with or wliich supersedes the provisions of section 6, cl. 1, of the 
act establishing circuit courts of appeals, above referred to. The 
language of the section conferring upon the circuit courts of appeal 
"appellate jurisdiction of controversies arising in bankruptcy pro- 
ceedings from the courts of bankruptcy over which they hâve ap- 
pellate jurisdiction in other cases," is broad and applicable to ail 
''controversies arising in bankruptcy proceedings," etc. If there 
could hâve been any doubt in construing section 6 of the judiciary 
act of 1891, above quoted, that "final décisions in the district court" 
included final décisions in such a court when acting as a court of 
bankruptcy, it has been removed by section 24 of the bankrupt act, 
as above quoted. For this purpose, among others, this provision 
seems to hâve been inserted. At ail events, there can be no doubt 
now, in view of this provision, that inasmuch as the circuit courts 
of appeal hâve appellate jurisdiction over district courts in other 
cases, so, also, they hâve the same jurisdiotion over those courts 
when acting as courts of bankruptcy. That a jury trial has been 
ordered under the provisions of section 19 of the bankrupt act does 
not remove the controversy from this appellate jurisdiction. Sec- 
tien 24 does not state, nor was it necessary to state, how the ap- 
pellate jurisdiction provided for should be invoked. The practice of 
the courts, but especially the act of congress establishing the court 
of appeals, already referred to, had designated "writs of error" and 
"appeals," as those terms are used and understood in our jurispru- 
dence, as the appropriate methods for invoking the appellate juris- 
diction. The form, scope, and peculiar function of thèse two sev- 
eral methods of exercising appellate jurisdiction are well under- 
stood, and their peculiar and separate functions clearly established 
by the décisions and practice of the courts. This practice has so 
shaped itself that the rulings of a trial court in a jury trial can 
only be reviewed in an appellate court by a writ of error, while 
an appeal is peculiarly fitted to equity proceedings, where it brings 
for review to the appellate court both the law and the facts. On 
the other hand, where the right to trial by jury exists and has been 
invoked, neither the appellate court nor the court below can review 
the facts, but can only control in matters of law, which a writ of 
error is peculiarly fitted to raise in an appellate court. Indeed, the 
provision of the constitution that "no fact tried by a jury shall be 
otherwise re-examined in any court of the United States, than ac- 
cording to the common law," is décisive on this point; and since 
the case of Parsons v. Bedford, 3 Pet. 433, 7 L. Ed. 732, no question 
can be made but that such a case as the présent, in which there has 
been a trial by jury, as authorized by section 19 of the bankrupt act, 
is a trial «according to the course of the common law, and cannot 
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be reviewed by what is technically known as an "appeal," but musf 
be the subject of a writ of error, as that writ was understood and 
used at common law. Insurance Co. v. Comstock, 16 Wall. 258, 21 
L. Ed. 493. In the case of Parsons v. Bedford, supra, Story, J., 
in delivering the opinion of the court, after discussing the scope of 
the flrst clause of the seventh amendment to the constitution, pro- 
ceeds as follows: 

"But the other clause of the amendment Is still more Important, and we 
tead it as a substantial and Independent clause: 'No fact tried by a jury 
shall be otherwise re-examlnable, in any court of the United States, tlian ac- 
cording to the rules of the common law.* Thls Is a prohibition to the courts 
of the United States to re-examine any facts trled by a jury in any other 
manner. The only modes known to the common law to re-examine such 
facts are the grantlng of a new trial by the court where the Issue was tried 
or to which the record was properly returnable, or the award of a venire 
facias de novo by an appellate court for some error of law which intervened 
in the proceedlngs. The judiciary aet of 17S9, c. 20, § 17, has given to ail 
the courts of the United States 'power to grant new trials in cases where 
there has been a trial by jury, for reasons for which new trials hâve usually 
been granted In the courts of law.' And the appellate jurisdiction has also 
been amply given by the same act (sections 22, 24) to this court, to redress er- 
rors of law, and for such errors to award a new trial, in suits at law which 
hâve been tried by a jury." 

Prier to the statute of Westminster (13 Edw. I. c. 31) a writ of 
error at common law could be had only for an error apparent on the 
face of the record or for an error in fact, but by that ancient stat- 
ute it was provided that exceptions to the opinion and direction of 
the court might, by bills of exception, be made a part thereof, and 
therefore be reached by the writ of error. In this way so much of 
the facts of the case as were necessary to make plain the question 
of law on which the exception was founded are incorporated in the 
record. 

It seems, also, to be the contention of the appellees (althpugh on 
this point the argument of their brief is obscure) that the rulings 
of the court at the trial could not be made part of the record by 
bills of exception, except by statute, inasmuch as at common law, 
before the statute of Westminster, such matters could not appear 
in the record. The statute of Westminster (13 Edw. I. c. 31), as 
an ancient statute, has become a part of the common law in this 
country, and under it the right to a bill of exceptions in' civil cases 
at law and in superior courts has been firmly established. It would 
seem that in most of the states the practice dépends upon and is 
regulated by spécial statutes, which must, of course, measure and 
control the same. The only régulation made by congress as to bills 
of exception is that contained in section 953 of the Eevised Statutes, 
which provides that they shall be sufficiently authenticated by the 
signature of the presiding judge, without any seal. In re Chateaugay 
Ore & Iron Co., 128 U. S. 555, 9 Sup. Ct. 150, 22 L. Ed. 508. But the 
right to bills of exceptions in a civil case at law has always been 
recognized in the fédéral courts, and it is never questioned that when 
allowed they constitute a part of the record brought up to an ap- 
pellate court by a writ of error. Mr. Justice Story, in parsons v. 
Bedford, uses this language: 
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"Nor is there any Ineonvenlence from this construction; for the party has 
stlU his remedy, by blU of exceptions, to bring the facts In revIew before tlie 
appellate court, so far as those facts bear upon any question of lavv arlsing 
at the trial; and if there be any mistake of the facts, the court below is 
compétent to redress it, by granting a new trial." 

See Kule 4 of the suprême court regulating bills of exception. 

No sufBcient reason can be given why, if the présent case is prop- 
erly before this court by a writ of errer, as we think it is, the record 
should not include bills of exception sealed by the court below. 

The act of 1867, in its forty-flrst section, by a provision analogous 
to thaton the same subject in the présent act, granted, under cer- 
tain circumstances, a jury trial to a debtor against whom the péti- 
tion in involuntary bankruptcy had been filed. In the case of In- 
surance Co. V. Comstock, 16 Wall. 258, 21 L. Ed. 493, already referred 
to, a motion was made in the suprême court to dismiss a writ of 
error to the court of bankruptcy on a judgment in a case tried by 
a jury before said court. Objection was made there, as hère, that 
the writ of error would not lie, because not speeially provided for. 
The suprême court, however, held that the writ of error was prop- 
erly taken; and, in an interesting opinion, which assumes that bills 
of exception were properly allowed by the court below, decided, on 
the ground that the proceeding below was a case at law, that a writ 
of error was properly issued to bring the case within the reviewing 
authority of the circuit court. In the course of its opinion the 
court said: 

"Such a provision is certainly entitled to a reasonable construction, and it 
seems plain, when it is read in the light of the principles of the constitution 
and of analogous enactments, and when tested by the gênerai raies of law 
applicable in controversies involving the right of ti'ial by jury, that the pro- 
cess, pleadings, and proceedings must be regarded as governed and controlled 
by the rules and régulations prescribed in the trial of civil actions at common 
law. Oongress, it must be assumed, in conceding to the debtor the right to 
demand a trial of the issue by a jury, intended to confer a right of some 
value, which would be converted into a moclcery if the judge presiding over 
the trial may exelude by his rulings ail the évidence which the debtor offers 
to disprove the charges set forth in the pétition, and he (the debtor) be left 
wlthout any power to resort to an appellate tribunal to correct the errors 
eommltted by the banlirupt court. ♦ * * Apply thèse rules to the case 
before the court, and it is clear beyond doubt that the circuit court erred in 
dismissing the writ of error for the want of jurisdiction, as it was the right 
of the excepting party to hâve the questions, if duly presented in the bill of 
exceptions, re-examined by the circuit court." 

We are of opinion, therefore, that the writ of error in this case 
was authorized, and that the record brought up to this court in 
obédience to the said writ properly contained the bills of exception 
therein stated. The motion to quash the writ must be denied. 

Sallie E. Duncan, the appellant, did business in the city of Wil- 
liamsport, Pa., under the name of the Duncan Department Store; 
her husband, James M. Duncan, being her gênerai agent and busi- 
ness manager. In April, 1896, certain promissory notes in favor 
of Théodore H. Gehly, Gandor & Munson, and the Pirst National 
Bank of Williamsport, with warrants of attomey to confess judg- 
ment, wére executed and given by Sallie E. Duncan to the parties 
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named. On December 31, 1898, by virtue of the said warrants, judg- 
ments were entered in the court of common pleas of Lycoming 
county against tbe said Sallie E. Duncan for sums aggregating 
18,328.67. Executions were issued thereon, and levy made by the 
sheriff upon the property of the défendant. Sallie E. Duncan was 
also indebted to other creditors in the sum of |7,300. Thèse other 
creditors, or some of them, filed a pétition in the court below on 
January t, 1899, praying that the said Sallie E. Duncan should be 
adjudged a bankrupt, upon the ground that within four months 
next preceding the date of their pétition she had committed an act 
of bankruptcy, in that she did on the 31st day of December, 1898, 
suffer and permit, while insolvent, certain of her creditors to obtain 
a préférence through légal proceedings, and had not, within five 
days before the time flxed by the sheriff for the sale of her prop- 
erty levied upon by him, vacated and discharged such préférence. 
The entry of judgments upon the warrants above referred to, and the 
levying of exécution thereon, were then set out as the préférences. 
She flied an answer to the pétition in bankruptcy against her, deny- 
ing that she had committed the act of bankruptcy alleged in the 
pétition or that she was insolvent, and demanded a trial by jury-, 
Gehly, one of the exécution creditors, also appeared and flIed an an- 
swer or plea denying that Sallie E. Duncan had committed the act 
of bankruptcy set forth in the pétition, or that she was insolvent, 
and demanded a trial by jury. The court, therefore, ordered the 
case down for trial. At this trial the petitiôning creditors were 
the plaintifs, and Sallie E. Duncan and Gehly were the défendants. 
At the trial witnesses were called to testify as to conversations 
which they had had with James M. Duncan, the husband of Sallie 
E. Duncan, and gênerai manager of the départaient store. The wit- 
nesses within a short time before the alleged act of bankruptcy had 
presented to James M. Duncan, for payment, claims of certain cred- 
itors of Sallie E. Duncan. The défendants objected upon three 
grounds to the admission of this testimony, to wit: First, because 
a person is to be deemed insolvent within the provisions of the 
bankrupt act, whenever "the aggregate of his property • • * 
shall not at a fair valuation be sufScient in amount to pay his debts," 
and the testimony offered did not tend to prove the value of such 
property; second, because such déclarations or statements of James 
M. Duncan, made in the absence of Sallie E. Duncan and of Théodore 
H. Gehly, would not be évidence against either of them; and, third. 
because the déclarations of James M. Duncan could not be received 
in évidence against his wife. The court overruled thèse objections 
and admitted the testimony solely upon the question of the insol- 
vency of Sallie E. Duncan. The substance and effect of the testi- 
mony so admitted was that James M. Duncan stated that Mrs. Dun- 
can could not at that time pay in full the claims presented, and 
that, if the creditors ail pressed their claims at that time, it might 
resuit in the store being closed by the sheriff. The défendants con- 
tended Ihat the property of Mrs. Duncan would aggregate, at a fair 
valuation, from $14,000 to $15,000, which would be a sufiQcient 
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amount to pay her debts, and that she, tlierefore, was not însolvent. 
The défendants excepted to the charge of the court to the jury upon 
this point, claiming that the instructions to the jury qualified the 
statutory définition of insolvency in two material particulars, to 
wit: First, that thèse instructions required as a necessary élément 
of solvency the ability to realize from one's property and meet his 
obligations in the ordinary course of business; and, second, that 
thèse instructions required the jury, in determining what the fair 
valuation of the property of the alleged bankrupt was, to take into 
considération the amount of her obligations and the time when 
they fell due, as thèse were éléments regarded by the purcHasers 
of such property. The défendants contended upon the trial that, 
in order to find that Mrs. Duncan had committed the act of bank- 
ruptcy alleged, the jury would hâve to find, not only that she was 
insolvent, but also that she had done some act to initiate or facili- 
tate the légal proceedings by which her property had been levied 
upon by the sheriff. The court, however, chargea the jury that, 
if Mrs. Duncan was insolvent, then the entry of thèse judgments 
and issuing of thèse exécutions against her, though the notes and 
warrants of attorney on which the judgments were entered were 
given more than two years before the passage of the bankrupt act, 
constituted the act of bankruptcy, even though she had done no act 
to initiate or facilitate the said proceedings, and that, if they found 
her to be insolvent, they should also find that she had committed 
the act of bankruptcy aforesaid. Under the testimony so admitted, 
and the charge of the court, the jury returned a verdict for the 
plaintiffs, upon which verdict the court rendered judgment adjudging 
Airs. Duncan a bankrupt. Thereupon an appeal was taken from 
this judgment by Mrs. Duncan, and also writs of error by both Mrs. 
Duncan and Théodore H. Gehly. 

The record in this case contains 12 assignments of error, Of 
thèse, the eighth, tenth, and twelfth challenge our considération as 
raising not only an important, but, in the view we take of it, a 
controlling, question in the case. This question arises upon the fol- 
lowing instruction given by the learned judge of the district court to 
the jury: 

"Such an Issue was framed, and you hâve been swom to try the Issues 
raised In that case. Those issues are two In number: First, was Sallie E. 
Duncan insolvent? And, second, dld she give undue préférence to those exé- 
cution creditors? Now, I may say to you In this case that, If you flnd that 
Sallie E. Duncan was insolvent at the time when those judgments wére en- 
tered and exécution issued, then, as a matter of law, she has given an undue 
préférence to Gehly and the First National Bank, by neglecting to take proper 
steps to avoid that préférence. So that It Is for you to détermine In this 
case whether, at or about the time of the flling of the pétition in this case, 
to wit, early In January, 1889, Sallie B. Duncan was Insolvent" 

The évidence, as already stated, and not disputed, shows that Sallie 
E. Duncan, for good and valuable considération, executed and gave 
the judgment notes involved in thèse alleged acts of bankruptcy 
on the Ist day of April, 1896, and that the alleged préférence was 
icreated by having judgments entered upon them and exécution 
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levîed by theîr holders December 31, 1898. The position therefore 
taken by the district court in its instruction to the jury was that 
the mère action of the plaintififs in sàid judgment in entering the 
same and issuing exécutions tllereon upon the authority of warrants 
of attorney given by Sallie E. Duncan more than two and a half 
years before, and before the passage of the bankrupt act, constituted 
a suffering or permitting by hér of the obtaining of a préférence by 
such creditors at the time of such entxy and levying of exécution, 
within the meaning of the bankrupt act, because she did not within 
"Ave days," etc., vacate or discharge such préférence; and this 
though, as is assumed, the said Sallie E. Duncan, not only did no 
act to initiate or facilitate the proceedings of the creditors subsé- 
quent to the giving of the judgment notes, l^ut could not bave con- 
trolled, hiûdered, or delayed such proceedings. We do not agrée 
with the learned judge in this construction of the bankrupt act. If 
sanctioned, it perverts or ignores the common and ordinary mean- 
ing of Ènglish words, and deprives the debtor of the protection which 
those words, in their common, everyday signiflcation, would give, 
and, we must assume, were intended to give. Section 3 of the act of 
1898 deals with and describes acts of bankruptcy. The section is 
headed, "Acts of Bankruptcy," and then proceeds to say that "(a) 
acts of bankruptcy by a person shall consist of bis having" (1) "con- 
veyed, transferred, concealed," etc., "* * * property with in- 
tent to hinder or defraud his creditors"; or (2) "transferred, while 
insolvent, property, with intent to prefer"; or (3) "suffered or per- 
mitted, while insolvent, any créditer to obtain a préférence through 
légal proceedings, and not having at least flve days before a sale 
or final disposition of any property affected by such préférence, va- 
cated or discharged sUch préférence"; or (4) "made a gênerai as- 
signment for the benefit of his creditors"; or (5) "admitted in writ- 
ing his inability to pay his debts and his willingness to be adjudged 
a bankrupt on that ground." It is to be observed that the section 
expressly states that it deals with and concerns acts of the debtor. 
Unquestionably, clauses 1, 2, 4, and 5 require a voluntary act. The 
question, then, is whether clause 3 does not require the same. It 
certainly does, unless it is an exception to the gênerai scheme of 
the section. The grammatical structure of the section is that of a 
single sentence, in which the numbered clauses ail dépend upon 
and relate to the opening clause, viz. "acts of bankruptcy by a per- 
son shall consist of his having" done certain things. An act signi 
fies something done voluntarily by a person. An act is the resuit 
of an exercise of the will. Black's Law Dictionary says: 

"In a œore technical sensé, it means something done voluntarily by a per- 
son, and of sucli a nature that certain légal conséquences attach to It Thus, 
a grantor acimowledges a conveyanee to be bis 'act and deed,' the terms be- 
ing synonymous." 

The act with which Wè are hère concerned is the debtor's having 
suffered or permitted, while insolvent, a créditer to obtain a préfér- 
ence, etc. Both the words, "suffer" and "permit," while they do 
not necessarily connote strong affirmative action, do involve "such 
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an exercise of the will as effects résulta The "suffering or per- 
mitting" a créditer to obtain a préférence, witliin the meaning of 
clause 3, may consist of connivance between the debtor and créd- 
iter. But in any erent there must be some act of the will on the 
part of the debtor, whether by way of active procurance or volun- 
tary acquiescence. Slight évidence of an alErmative character might 
suffice to establish such connivance or acquiescence, but there must 
be some. "Noscitur a sociis" is an established rule in the interpréta- 
tion of statutes. "Associated words are understood to be used in their 
cognate sensé." There can be no doubt that the vcord "suffer" is 
hère a synonym of "permit." It is the active and transitive verb, 
and not the intransitive. Its meaning as hère usèd is that given 
by ail lexicographers, Webster defining it thus: "(4) To allow; to 
permit; not to forbid or hinder; to tolerate. 1 suffer them to en- 
ter and possess.' Milton." Worcester gives as one of the mean- 
ings: "(3) To allow; to admit; to permit. 'God is faithful, who 
will not suffer you to be tempted above that ye are able.' I Cor. 
X. 13." The Century gives as one meaning of the word : "To refrain 
from hindering; allow; permit; tolerate. 'Suffer the little chil- 
dren to come unto me, and forbid them not.' Mark, x. 14." There 
can be no doubt, then, liiat "suffer" or "permit," as used in this sec- 
tion, dénotes a voluntary act of the debtor. They do not dénote 
or describe acts of the créditer. The debtor must by this act con- 
sciously and voluntarily in some degree co-operate with the créditer 
in "obtaining" the préférence. He cannot suffer or permit what he 
cannot hinder. A préférence obtained under such circumstances is 
not his act, and the conséquence of bànkruptcy, as denounced in 
this section, attaches only to his act. In the case before us, Sallie 
E. Duncan, the debtor, undoubtedly, to use the language of the dis- 
trict court for the Western district of Wisconsin in Ee Nelson, 98 
Fed. 76, "had a right to give a note, with warrant of attorney, so 
long before the bankrupt law was passed ; and, having given it upon 
good considération, it was not in [her] power to prevent the entry- 
of a judgment against [her]. What was not in [her] power to pre- 
vent, [shè] could hardly be said to hâve suffered or procured." 

It seeihs to us that the leamed jùdge in the court below, in the 
instruction to the jury above quoted, has entirely failed te give force 
and effect to the plain English words of section 3 of the bankrupt 
act just commented on. He in fact makes the act of bànkruptcy 
consist entirely of the debtor net vacating or discharging a préfér- 
ence, hoWever obtained, whereas in this third clause of the third 
section the act of bànkruptcy is made to consist of the voluntary 
act connoted by "suffer" or "permit," as already explained, coupled 
with the failure of the debtor to vacate or discharge within five 
days, etc., the prisference thus suffered or permitted; the plain and 
obvious meaning of this clause being that, even though the debtor 
has suffered or permitted a préférence to be obtained, it still will 
not be considered an act bt bànkruptcy, if within the five days, etc., 
he "vacates or discharges" the same. In making this contention that 
the failure of the debtor to vacàte or discharge a préférence, how- 

106 F.— 54 
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ever obtained, constitutes ,an açt of bankruptcy, the appellees seem 
to aduut that the failure spokén of in the act means omitting to 
do sonaething which the debtor was able to do; for when it is pointed 
out thàt a judgment from which a préférence résulta has been ob- 
tained upon a valid cause of action, that there was no légal défense, 
that it was regularly entered and no exception was possible to its 
record, and that the debtor was not able to discharge it by payment, 
the reply is made, not that it is a matter of no conséquence whether 
he was able to do any of thèse things, or not, but another thing, 
which he unquestionably is able to accomplish, is mentioned, viz. 
voluntary bankruptcy. This reply is made upon the authority of 
several cases in the district courts, one of them stating the matter 
thus: 

"If neither of thèse weapons Is avallable, he has still at command one 
suflicient weapon, of which he cannot he deprived: He ean apply promptly 
to the court of bankruptcy, and ask that his property shall be ratably divided 
among hls eredltors. If he fails to move, his Inaction Is properly regard ed 
as a confession that he Is hopelessly Insolvent, and as conclusive proof that 
he consents to the préférence that he has decllned to strike down." 

It may be remarked in passing that in the case of a corporation 
the "weapon" of voluntary bankruptcy is not avallable. 

There is in the language above quoted the implication of a fur- 
ther, somewhat inconsistent, admission that, in view of the natural 
and ordinary meaning of the words "suffer or permit," there was a 
necessity to seek for some évidence of the exercise of the debtor's 
will; and this, it is asserted, is found in the debtor's failure to vol- 
untarily àsk to be declared a bankrupt, in order to vacate or dis- 
charge the préférence obtained, in cases where no other way of dis- 
charging such préférence is open to him. If the élément of the 
debtor's will be necessary to the "vacating or discharging" of the 
préférence, it is hard to see why it should be taken away from the 
words "suffer or permit," as used in the former part of the clause 
under considération. It would be more consistent to eliminate it 
in both cases. The construction of clause 3, according to the con- 
tention of the appellees, would then be that the bankruptcy of the 
debtor has no relation to his act, but dépends alone upon the resuit 
and effect of the creditor's act in obtaining a préférence, and like- 
wise upon the resuit or effect of the préférence not having been 
dischar ged by the debtor, irrespective of his ability to so discharge 
the same. But, as already explained, the appellees admit the ne- 
cessity of importing the will of the debtor into the failure to dis- 
charge or vacate, by the suggestion that, if there are no other means 
to legally vacate or discharge the préférence, still it is open to him 
to exercise his volition to become a voluntary bankrupt. As we 
cannot hold the debtor as for a duty to "vacate or discharge," where 
he has no ability to do either, so as to avoid the conséquence of 
bankruptcy, no more can we hold that he "suffered or permitted" 
the obtaining of a préférence which he could not legally hâve hin- 
dered or prevented. In its last analysis, the contention of the ap- 
pellees, and of those décisions which support their contention, is 
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that tlie failure of the debtor to promptly apply to the court to be 
declared a voluntary bankrupt, and so effect an equal distribution 
of his property among his creditors, is conclusive évidence of bis 
having "suffered or pennitted" the obtaining of a préférence referred 
to in tbe act, no matter how impossible légal résistance on his part 
to such préférence may hâve been, and no matter how incapable he 
may hâve been to "vacate or discharge" the préférence so obtained, 
otherwise than by his voluntary bankruptcy. This seems to us an 
unwarranted, as well as a harsh, interprétation of the section under 
considération, justified neither by the language employed nor the 
scope or intent of the act itself, as gathered from its considération 
as a whole. It is a begglng of the question of bankruptcy, inasmuch 
as it requires that a préférence once obtained by a creditor, even in 
invitum as to the debtor, should fix the status of such debtor as a 
bankrupt, either by the involuntary or by a so-called voluntary pro- 
ceeding. We do not think it could hâve been meant in this act, 
any more than in the act of 1867, to put a compulsion upon the 
debtor to apply to be declared a bankrupt. The language of the 
suprême court in Wilson v. Bank, 17 Wall. 473, 21 L. Ed. 723, as to 
this proposition, is as applicable to the présent act as it was to the 
bankrupt act of 1867. It is true that in the act of 1898 and in the 
clause under considération it was expressly provided that, even 
though a préférence has been "suffered or permitted," it shall not 
be an act of bankruptcy, if the debtor vacates or discharges the 
same within a certain time, and that there is no express provision 
of this kind in the act of 1867. But neither in the existing act nor 
in the act of 1867 is there any express provision making it the légal 
duty of the insolvent, when sued by one creditor in a proceeding 
likely to end in a judgment and seizure of property, to file himself 
a pétition in bankruptcy; nor is this duty to be inferred from the 
scope of the act or the spirit of the law, nor is it essential to its 
successful opération in the one case more than in the other. Mr. 
Justice Miller, in the case of Wilson v. Bank, above referred to, in 
delivering the opinion of the court, says upon this point: 

"We hâve already said that there Is no moral obligation on the part of the 
insolvent to do this, ttnless the statute requires it, and then only because it 
l8 a duty Imposed by the law. It is equally clear that there is no such duty 
imposed by that act in express terms. * * • As before remarlsed, the 
voluntary clause Is whoUy voluntary. No intimation is given that the banlj- 
rupt must flle a pétition under any circumstances. While his right to do so 
is without any other limlt than his own sworn averment that he is unable 
to pay ail his debts, there is not a Word from which we can infer any légal 
obligation on him to do so. Such an obligation would talie from the right 
the character of a privilège, sud confer on it that of a burdensome and often 
ruinous duty. It is, in its essence, involuntary banliruptcy. But the Initia- 
tion in this iiind of banliruptcy is by the statute given to tbe creditor, and is 
not imposed on the debtor. And it is only given to the creditor in a limited 
class of cases." 

Though the act of 1867, in its corresponding provision, which is 
section 39 of the act, speaks of the "procuring or suffering" by the 
debtor of his property to be taken on légal process, with intent to 
give a préférence, etc., we do not think the reasoning of the suprême 



852 106 FEDERAL REPORTER. 

court above quoted, in regard to the alleged duty or necessity for 
tke debtor to take proceedings to be declared a voluntary bankrupt, 
can be clairaed to be at ail affected by this différence between the 
two acts, but is, as we hâve said, as applicable under the one as the 
other. 

We conclude, then, both upon reason and authority, that there 
is no duty imposed upon the debtor to file a voluntary pétition in 
bankruptcy for the purpose of discharging a préférence, however ob- 
tained, where no other way of doing so is open to him, and that his 
mère failure to file such a pétition will not warrant an inference 
either that he is hopelessly insolvent, or that he consents to the 
préférence which his creditor has obtained. There is no such con- 
tradiction of ternis involved in the practical administration of the 
bankrupt act. The failure to vacate or discharge, as mentioned in 
the act, means, evidently, a failure to do something which would re- 
lieve the debtor from the conséquence of his act, in having "suflered 
or permitted," etc., and not a failure to do something which would 
only anticipate those conséquences. The section in the act of 1867 
defining acts of bankruptcy, and corresponding to section 3 of the 
présent act, is section 39, and the provision analogous to. clause 3 
of section 8 reads as follows: 

"Sec. 39. That any'person residing and owlng debts, as aforesaid, who, 
after the passage of this act shall • ♦ ♦ procure or suffer his property 
to be talîen on légal process, with intent to give a préférence to one or more 
of his creditors, * ♦ ♦ shall be adjudged a bankrupt on the pétition of 
one or more of his creditors » • *^ provided such pétition Is brought 
within six months after the act of banki-uptcy shall hâve been committed." 

Wlthôut laying too much stress on the distinction, it is to be ob- 
served that the action of the debtor, as described in this section, 
is the procuring or suffering his property to be taken on légal pro- 
cess. This dénotes in itself a complète act of the debtor, and it 
was necessary to limit its universality by attaehing to it the spécifie 
intent to give a préférence, etc., as clearly there may hâve been on 
the part of the debtor a procuring or suffering of légal proceed- 
ings that had no référence to or bearing upon the préférence of a 
creditor. In clause 3 of the présent act, however, as already quoted, 
the act of "suffering or permitting" goes at once to the préférence 
of creditors, and there is no necessity of such a limitation of the 
act as is contained in the bankrupt law of 18C7. To suffer or per- 
mit a préférence implies an intentional act on the part of the 
debtor. , The coupling of the spécifie intent as to a préférence to the 
act of procuring or suffering a judgment, etc., in the act of 1867, 
does not malie such an intent more necessary than do the words 
"suffer or permit a préférence" in the présent act. While the act 
of 1867 requires a spécifie intent on the part of the debtor to give 
a préférence, in order that an act of bankruptcy may be established, 
the act of 1898 no less involves an intent on his part that a préfér- 
ence should be obtained. Any voluntary procurance or connivance, 
as connoted by the words "suffer or permit," on the part of the debtor 
in the obtaining by a creditor of a préférence, is the équivalent of 
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an obtaining of a lien with intent on the part of the debtor to give 
a préférence. In each case the intent must exist, even though, as 
already stated, slight évidence maj sufiSce in the former case. In 
other words, the provisions of the two acts, though differently 
framed, are in this regard substantially the same. To hold other- 
wise would be as absurd as to claim that there was a substantial 
différence, in the matter of intent, between saying, for instance, 
that an offense shall consist in a man's raising his hand within strik- 
ing distance, with the intent to commit an assault upon another, 
and saying that it shall consist in committing an assault by so rais- 
ing his hand. In delivering the opinion of the suprême court in 
the case of Wilson v. Bank, referred to in another connection, Mr. 
Justice Miller, of course, dwelt upon the express qualification of in- 
tent with which the act of procuring or suffering one's property to 
be taken on légal process, etc., was necessarily coupled. Bearing 
what has just been said in mind, the reasoning of that case will 
apply to the présent one. It is true that the case before the suprême 
court did not involve the question whether the party was rightfully 
declared a bankrupt, but arose under the thirty-flfth section of the act 
of 1867, which déclares void certain acts of the debtor, which were 
done "with a view to give a préférence" to a creditor. The language 
of this section, so far as we are concemed with it now, is that if 
any person, being insolvent, etc., within four months of flling a 
pétition by or against him, "with a view to give a préférence to 
any creditor, * * • procures any part of his property to be 
attached, sequestered, or seized on exécution, » * * the same 
shall be void." Hère, as in the thirty-ninth section, above referred 
to, the act of "procuring" relates to the attaching of the debtor's 
property, and not directly to the obtaining or giving a préférence. 
The act is qualiiied by the words "with a view to give a préférence," 
etc. The qualification of the act by the spécification of the intent 
is therefore necessary in both sections of the old act. In consid- 
ering the question under the thirty-flfth section, Mr, Justice Miller 
construes it together with the thirty-ninth section, and uses this lan- 
guage: 

"The thirty-flfth section of the act, which is designed to prevent fraudulent 
préférences of a person In contemplation of insolvency or bankruptcy, dé- 
clares that any attachment or seizure under exécution of sueh person's prop- 
erty, procured by him with a view to give sueh a préférence, shall be void if 
the act be done within four months preceding the flling of the pétition in 
bankruptcy by or against him. Though the main purpose of the thirty-ninth 
section is to deflne acts of the trader which malîe him a bankrupt, and 
that of the thirty-flfth is to prevent préférences by an insolvent debtor In 
View of bankruptcy, both of them hâve the common purpose of making sueh 
préférences void, and enabling the assignée of the bankrupt to recover the 
property; and both of them make this to dépend on the intent with which 
the act was done by the bankrupt, and the knowledge of the bankrupt's 
Insolvent condition by the other party to the transaction. Both of them 
describe, substantially, the same acts of payment, transfer, or seizure of 
property so declared void. It is therefore very strongly to be inferred that 
the act of suffering the debtor's property to be taken on légal process in 
section 39 Is precisely the same as procuring It to be attached or seized on 
exécution In section 35. Indeed, the words 'procure' and 'sufCer' are both 
used in section 39." 
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If the express spécification of the intent to give a préférence, with 
whicti the act of procuring or suffering property to be taken in exé- 
cution is limited, is équivalent to the intention implied in the words 
"to suffer or permit a préférence to be obtained," as we tMnk it is, 
then the reasoning of the suprême court in the case of Wilson v. 
Bank is applicable and authoritative in the présent case, and the 
following language of Mr. Justice Miller must be considered: 

"The facts of the case before us do not show any positive or affirmative 
act of the debtors from which such Intent may be Inferrtd. Through the 
■whole of the légal proceedlngs agalnst them they remalned perfectly passive. 
They o^wed a debt which they were unable to pay when it became due. The 
créditer sned them and recovered Judgment, and levied exécution on their 
property. They aiïorded him no facilities to do this, and they interposed 
110 liindrance. It is not pretended that any positive évidence exists of a wish 
or design on their part to give this créditer a préférence, or oppose or delay 
the opération of the bankrupt act. There is nothing morally wrong in their 
course In this matter. They were sued for a just debt. They had no défense 
to it, and they made none. To hâve made an effort by dilatory or false pleas 
to delay a judgment in the state court would hâve been a moral wrong, and a 
fraud upon the due administration of the law. There was no obligation ou 
them to do this, either in law or in ethics. Any other créditer whose debt 
was due could hâve sued as well as this one, and any of them could hâve 
institnted compulsory bankrupt proceedlngs. The debtor neither hindered nor 
facllitated any one of them. How Is It possible from this to infer, logically, 
an actual purpose to prêter one créditer to another, or to hinder or delay the 
opération of the banki'upt act?" 

The following language in the same opinion is also pertinent: 

"The gênerai légal proposition is true, that where a person does a positive 
act, the conséquences of which he knows beforehand, then he must be held to 
intend those conséquences. But it cannot be inferred that a man intends, 
in the sensé of desiring, promoting, or procuring it, a resuit of other persons' 
acts, when he contributes nothing to their success or completion, and is under 
no légal or moral obligation to hinder or prevent them. Argument eonflrma- 
tory of thèse views may be seen in the fact that ail the other acts or modes 
of préférence of creditors found in both the sections we hâve mentioned, 
in direct context with the one under considération, are of a positive and 
affirmative character, and are évidences of an active désire or wish to prefer 
one credltor to others. Why, then, should a passive indifCerence and inaction, 
where no action is required by positive law or good morals, be construed into 
such a préférence as the law forbids? The construction thus contended for 
is, in onr opinion, not justifled by the words of either of the sections referred 
to, and can only be sustalned by Imputing to the gênerai scope of the bank- 
rupt act a harsh and lUiberal purpose, at varlance with Its true splrlt and with 
the policy which prompted Its enactment." 

This case was foUowed in the suprême court bv the case of Clark 
V. Iselin, 21 Wall. 360, 22 L. Ed. 568, in which^the question arose 
under the 35th section of the act of 1867. It was a suit by an as- 
signée in bankruptcy to recover certain as.«ets which the bill charged 
were made over to the défendants in fraud of the bankrupt law. 
The court, by an opinion delivered by Mr. Justice Strong, confined 
itself to the construction of this thirty-âfth section, which, as we 
hâve seen above, provides for the making void of certain acts of the 
debtor done by him with the view to give a préférence, etc., but, as 
we hâve seen in the prior case of Wilson v. Bank, the same construc- 
tion is to be applied to both the thirty-flfth and the thirty-ninth 
sections of the act. Although the word "procure," in this thirty-flfth 
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section of the act of 1867, is somewhat stronger than the "permit 
or suffer," in the third section of the présent act, it is only a matter 
of degree, and does not at ail affect the argument or conclusion ar- 
rived at. In considering the meaning and effect to be given to the 
language of this section, the suprême court say: 

"Now, in a case where a créditer, holding a confession of Judgment per- 

fectlj- la^^•iil! when it was given. causes ttie jmlgment to be entered of record, 
liow can it be sald tlie debtor procures the entry at the time it is made? It 
is tme, the judgment is entered in virtue of his authority, — an authority given 
■when the confession was signed. That may hâve been years before, or, if 
not, it may hâve been when the debtor was perfectly solvent. But no con- 
sent is given when the entry is made, where the confession becomes an 
actual judgment, and when the préférence, if it be a préférence, is obtained. 
The debtor bas nothing to do with the entry. As to that be is entirely 
passive. Ordinarily he linows nothing of it, and ho could not prevent it if 
lie would. It is impossible, therefore, to maintain that such a judgment Is 
obtained by him when his confession Is placed on record. Such an assertion, 
if made, must rest on a mère fiction. And so It bas been decided by the 
suprême court of Pennsylvania." 

That the court hère was dealing alone with the meaning of the 
Word "procure," or "procure or suffer," and not with the provision 
referring to a spécifie intent, is shown by the fact that the court in- 
troduced a discussion of this provision of the statute by immediately 
saying, after what has been quoted above: 

"More than this, as we hâve seen, in order to make a judgment and exécu- 
tion against an insolvent debtor a préférence fraudulent under the law, the 
debtor must bave procured them with a view or intent to give a préférence." 

The construction in this regard of the act of 1867 previously given 
by the district courts was entirely overthrown and reversed by the 
suprême court in this and other cases. Under the présent act the 
décisions of the district courts hâve been in Une with the holding 
of the court below in this case, upon the assumption that thèse dé- 
cisions of the suprême court turned upon the proposition that intent 
was essential under the act of 1867, and upon the further assump- 
tion that intent was not essential under the act of 1898. To this, 
with the utmost respect for the courts so deciding, we cannot agrée. 
If It had been the intention of congress, in framing the présent law, 
to make the mère obtaining by a créditer of a préférence by judicial 
proceedings, apart from any exercise of the will or action of the 
debtor, work the bankruptcy of the latter, it could easily hâve been 
done by using fewer words than bave been used. They would pot 
hâve spoken of acts of bankruptcy by the debtor at ail. They would 
hâve omitted the words "suffered or permitted," as denoting an ac- 
tion of the debtor, and bave merely provided that any obtaining by 
a creditor of a préférence by means of judicial proceedings against 
a debtor should resuit in his belng declared a bankrupt. This was 
actually accomplished in the late English and Canadian acts, but it 
was accomplished by express and unequivocal language, which left 
nothing to construction, The English act of 1890, referred to, is 
in this regard as follows: 

"A debtor commits an act of bankruptcy If exécution against him has been 
levied by seizure of his goods, under process, ;in any action In any court, or 
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in any civil proeeeding in the high court, and the goods hâve been elther 
sold or held by the sheriff for twenty-one days." 

To hold that the présent act has done this, even to give effect to 
a Bupposed gênerai policy of the law, in face of the clear and easily 
understood meaning of the language employed, would be, in our 
opinion, nothing short of judicial législation. The construction of 
clause 3 of section 3 contended for by the appellees is so harsh in 
its conséquences that we are unable to believe that it represents the 
will of congress. Under that construction a person while solvent 
may give a judgment bond for full and bona flde considération, and 
years thereafter, becoming insolvent and being temporarily abroad, 
judgment may be entered against him, and his property levied on, 
vpithout the slightest knowledge or suspicion on his part; yet, be- 
cause he fails to hâve the lien of the exécution vacated or discharged 
at least five days before a sale or final disposition of the property 
levied on, he can be forced into involuntary bankruptcy. In such 
case the bankrupt act would either require the debtor to perform 
an impossibility to avoid bankruptcy, or cause him to be adjudged 
a bankrupt practically and substantially on the ground of his in- 
solvency alone, which is only one of the several éléments or condi- 
tions required by the bankrupt act to co-exist before he can legally 
be adjudicated a bankrupt. 

Aside from the reasons heretofore given in support of the conclu- 
sion we hâve reached, the act discloses on its face certain expres- 
sions strongly suggestive of the will of the debtor as involved in the 
suffering or permitting a créditer to obtain a préférence. We find 
language which must be deemed to hâve been used on the assump- 
tion that the act of bankruptcy cannot wholly consist of the act of 
the créditer, but must include an act, whether by way of positive 
procurement or of connivanee, on the part of the debtor, which will 
justify an adjudication of his having committed an act of bank- 
ruptcy. Thus, in section 19 it is provided that "a person against 
whom an involuntary pétition has been flled, shall be entitled to 
hâve a trial by jury, with respect to the question of his insolvency, 
* * • and any act of bankruptcy alleged in such pétition to hâve 
been committed," etc. This provision seems to require the commis- 
sion of an act by the alleged bankrupt, and not merely passivity or 
inaction on his part. So in section 60, cl. "a," it is provided that 
"a person shaU be deemed to hâve given a préférence if being in- 
solvent, he.has procured or suffered a judgment to be entered against 
himself," etc. Thus, whUe this section deals with the treatment of 
préférences, it may fairly be inferred that the procuring or suffering 
by a debtor of à judgment to be entered, when the effect of its en- 
forcement will be "to enable any one of his creditors to obtain a 
igreater percentage of his debt than aily other of such creditors of 
the same class," was treated by congress as giving a préférence, 
which involves a voluntary act on the part of the debtor. Section 
67, cl. "f," is as follows: 

"That ail levles, judgments, attachments, or other liens, obtained through 
légal proceedings against a personf who is insolvent, at any time within four 
months iirior to the flling of a pétition In banliruptcy against him, shall be 
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deemeil null and vol'd In case he Is adjudged a bankrupt and the property 
affected by the levy, judgment, attachment, or other lien shall be deemed 
■wholly dlscharged and released from the same," etc. 

This clause provides for making invalid liens obtained through 
légal proceedings against an insolvent person, within four months 
of the flling of the pétition, on which the debtor is adjudged a bank- 
rupt. It does not relate to acts of bankruptcy, but is predicated 
upon the fact that an adjudication of bankruptcy bas intervened, 
and the status of the bankrupt and of his estate hâve become es- 
tablished. It by no means follows that the obtaining of any of the 
liens referred to in clause "f " involves an act of bankruptcy. A 
lien obtained through légal proceedings, denounced by clause "f," 
may not hâve been "sufiEered or permitted," within the meaning of 
section 3. If congress intended by the words "suffered" and "per- 
mitted," or either of them, mère passivity or inaction, it is some- 
what remarkable that they were employed instead of the simpler 
phrase "obtained through légal proceedings," as used in section 67, 
cl. "f." The distinction in meaning between the words "suffered 
and permitted," as used in section 3, and the word "obtained," as used 
in section 67, cl. "f," is not only évident, but has been clearly recog- 
nized judicially. In re Richards, 96 Fed. 935, 37 C. C. A. 634, de- 
cided by the circuit court of appeals for the Seventh circuit, it ap- 
peared that a judgment note was given by a debtor ten months 
before he became a voluntary bankrupt, and that judgment on the 
note was entered within four months of the flling of the pétition 
in bankruptcy, and a levy made upon the property of the debtor. 
The case related to the validity of the préférence thus obtained 
in violation of section 67, cl. "f." In the course of a carefuUy pre- 
pared opinion the court recognized the distinction above referred 
to, saying while treating of the relation of clause "c" to clause "f 
of section 67: 

"But subdivision 'f is broader in its scope, and avoids ail liens obtained 
through légal proceedings within the time stated against a person who is 
insolvent within the meaning of the subdivision, irrespective of knowledge 
on the part of the creditor of the fact of insolvency, and irrespective of the 
question whether the ofttaining of the lien was in any way sufCered and per- 
mitted by the debtor. • * • We are of opinion, therefore, under the rule 
stated, corroborated and justified by the action of congress, that the provi- 
sions of subdivision 'f must prevail ovei those of subdivision 'c,' and that 
ail liens obtained through légal proceedings within the time stated against 
a person who is insolvent, and irrespective of any sufCerance or permission 
thereof by the debtor and of any knowledge by the creditor of the debtor's 
Insolvency, are avoided if that subdivision can be held to apply to voluntary 
proceedings in bankruptcy, and if another objection hereinafter considered 
Is unavailing. * » * The validity of the lien dépends upon the terms of 
the act speaking to that subject, but not upon the question whether the acts 
which resulted in the lien were acts which subjected the debtor to proceed- 
ings in bankruptcy. It is doubtless true that the debtor could not hâve been 
forced into bankruptcy because of the acts done by him; but, under the law, 
when for any reason bankruptcy has supervened, and adjudication has been 
determined by the court, ail liens which fall under the ban of section 67 are 
avoided, whether the debtor has been or could hâve been adjudicated a bank- 
rupt for his acts with référence to any spécifie lien." 

We bave quoted at length from the foregoing opinion for the rea- 
son that the court has clearly emphasized and set forth the con- 
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trast between the provision made in section 67, cl. "f," of thé act> 
making void certain liens obtained by a créditer, and tbe provision 
in regard to VFhat acts of a debtor shall be foUowed by the consé- 
quences of bânkruptcy. When it was desired to render liens ob- 
tained by a creditor under judicial proceedings against tbe prop- 
erty of bis debtor void, under certain circumstances, v?ithout référ- 
ence to any voluntary act of the debtor, congress had no difflculty 
in flnding appropriate language to express its meaning, just as the 
English act above qnoted used appropriate and unequivocal lan- 
guage to define the things which, being done by the creditor, should 
work the bânkruptcy of the debtor, without requiring any act on 
his part. 

In the view that we bave been compelled to take of this third 
clause of the third section of the présent act, the instruction given 
to the jury by the court below, and above quoted, constitutes ré- 
versible error. It is proper, hovrever, that we should consider other 
assignments of error, founded upon exceptions to rulings and to 
the charge of the court below. Section 1, cl. 15, of the bankrupt 
act of 1898 provides: 

"A person shall be deemed Insolvent wlthin the provisions of this act, 
■whenever the àggregate of hls property * » • shall not, at a fair valna- 
tion, be suffieient in amount to pay his debts." 

This is a statutory définition of insolvency, and differs somewhat 
from the ordinary and popular définition, and must be strictly ad- 
hered to. The court, in commenting to the jury upon this défini- 
tion, proceeds to instruct them as foUows: 

"The question then for you to détermine was whether the aggtegate of 
her property was or was not suffieient, at a fair valuation, to pay the amount 
of her debts. Now, gentlemen, what a fair valuation is, under the provisions 
of this act, seems to me to be this: The law contemplâtes that, where a 
man lias property of his own which Is suffieient for him to realize from and 
meet his obligations, he is solvent; aad It is only when that cannot be done 
that the law wUl proceed to liquidate that property, turn It into cash, and 
pay otC hls Indebtedness. ♦ • * Now, we think that the fair criterion of 
the value of that stock was what It would hâve brought from a purehaser 
who desired a stock of that kind at that time. Now, if that stock would 
bave brought suffieient to pay ail the indebtedness, — to meet ail thèse obli- 
gations,— then it is quite évident that Mrs. Duncan was not insolvent. But 
if, under her situation, and the number and amounts of obligations owing by 
her, the time when they were due, which, of course, are éléments regarded by 
the purehaser of property, — if, under ail thèse circumstances (even if a pur- 
ehaser had been found who wanted the stock for the priée, and who acted in 
fairness and with due regard and considération for the value of the property), 
the stock would not hâve appeared suffieient to pay ofC this indebtedness, 
then she was Insolvent, under the act, and your verdict should be to that 
efCect." 

We think the leamed judge of the court below, in thus charging, 
gave to the jury an erroneous impression as to how a "fair valua- 
tion" of the property of the debtor was to be arrived at. We think 
that the présent market value of the property in question would 
be a fair valuation of the same, but there is nothing in this section 
of the act that authorizes that market value to be ascertained by 
what a purehaser would give who desired to take advantage of the 
necessities and embarrassments of the owner, in order to procure 
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the same at a price less than its real or market value. We think 
the words above quoted from the charge of thé court below which 
we hâve italicized hâve no place in an explanation of what is the 
criterion of a fair valuation. Lawrence v. City of Boston, 119 Mass. 
126; Dwight v. Commissioners, 11 Cush. 201; Kailroad Co. v. 
Doughty, 22 N. J. Law, 495; Murray v. Stanton, 99 Mass. 348. 
Again, the act expressly says that a man shall be deemed insolvent 
only when the aggregate of his property, at a fair valuation, shall 
not be sufficient to pay his debts; but the court below gives an 
unwarranted construction to this deflnition, by adding to the plain 
meaning of a "fair valuation" the requirement that the debtor must 
be able to realize from his property a sufûcient amount to pay his 
debts. This seems to us to clearly départ from the plain require- 
ments of the statute, by adding a condition not therein set forth. 
A man's property, at a fair valuation, may amount to sufQcient to pay 
his debts, although he might not be able to realize at once the 
amount of that valuation. In thèse two respects, we think the 
charge of the court, under this provision of the statute, misleading, 
and calculated to place the debtor in a harder situation than was 
intended by the statute. 

Another question embraced in the assignments of errer, and aris- 
ing ont of the exceptions to the admission of testimony as to the 
statements made by the husband of Sallie E. Duncan bearing on the 
inquiry as to her insolvency, should be adverted to. It appears from 
the testimony contained in the record that James M. Duncan, the 
husband of the alleged bankrupt, was the gênerai manager of her 
department store. There was no written authority or power of at- 
torney conferring this gênerai agency or deflning its scope. The 
power of attorney produced in évidence was a spécial one, and was 
conflned to authorizing the husband to sign and indorse commercial 
paper in the name and behalf of his wife. Several witnesses were 
admitted, over objection, to testify to statements made to them by 
James M. Duncan, not in the présence of his wife, which were claimed 
to be in the nature of admissions of, or as tending to prove, the in- 
solvency of Sallie E. Duncan. This testimony was, as has been al- 
ready stated, in substance, that the witnesses, as attorneys of dif- 
férent parties, called at various times at the department store, on 
James M. Duncan, to demand payment of overdue accounts of their 
several clients; that the said Duncan expressed his inability to pay 
the accounts at the time, and said that, if she was pressed, others 
would do likewise, and it might or would resuit in the store being 
closed. To one or more, he added the statement that, with time, the 
accounts would be paid. An act of congress embodied in section 
858 of the Revised Statutes, after prescribing rules as to the com- 
petency of certain witnesses and testimony, provides that: 

"In ail other respects, the laws of the state In which the court is held shall 
be the rules of décision as to the competeney of witnesses In the courts of 
the United States in trials at common law, and in equity and admiralty." 

We are therefore properly referred to the act of assembly of the 
commonwealth of Pennsylvania of May 23, 1887 (P. L. p. 158, § 5), 
which is as follows: 
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"Nor shall husband and wlfe be compétent or permltted to testify agalnst 
each other, except in those proceedings for divorce in which Personal service 
of the subpœna or of a rule to taise dépositions bas been made upon the 
opposite party, or In vrhlch the opposite party appears and défends, in v^liich 
case either may testify fully against the other, and except also in any pro- 
ceedings for divorce either party may be called merely to prove the fact of 
marriage." 

The incompetency of husband and wife to testify against each 
other had been the policy of the law of Pennsylvania prior to thia 
enactment, as evidenced by fréquent judicial décisions of her highest 
courts. The language of this statute is positive and peremptory, 
and is emphasized by the single exception which relates exclusively 
to actions for divorce. Clearly the testimony as to the statements 
of the husband of Sallie E. Duncan, admitted by the court below, 
came within the inhibition of this provision of the law of Pennsyl- 
vania. If the law does not permit the direct testimony of the hus- 
band against his wife, a fortiori it cannot permit his indirect testi- 
mony against her. It is nevertheless contended by the appellees that 
the testimony as to the statements of the husband, in question, does 
not corne within the meaning of the statute, because the husband 
was acting as his wife's agent, and his déclarations were part of 
the res gest^e. The reason for claiming such an exemption from 
this positive rule of law, presumably, is that the wife, by constituting 
her husband her agent, has consented that his déclarations, made 
within the scope of his authority, shall bind her, and therefore are 
not within the purview of the statute. No décision of the courts 
of Pennsylvania establishing such a proposition in the face of the 
plain words of this provision has been cited to us. Cases decided 
before the statute do not sufficiently meet the situation. Admitting, 
however, for the sake of the argument, that the contention of the 
appellees above stated is sound, we are of opinion that the state- 
ments of James M. Duncan as disclosed in the record, and above 
referred to, were not within the scope of his authority as gênerai 
manager of the department store for his wife. We may concède that 
his authority as such gênerai manager extended to the buying and 
selling of the goods pertaining to the business of such a store, and 
that his wife would be bound by his relevant statements to one from 
whom he was buying or to one to whom he was selling, or by those 
made to her employés about their contract of service, etc. But the 
déclarations hère testified to are not of this kind. They were not 
part of the res gestse of any business which his wife had, by any 
rational construction of the scope of his agency, committed to him 
to transact. He was not speaking in the course of a negotiation 
to buy or to sell on her behalf. The accounts for the goods he had 
bought had matured and were overdue, and the business of his agency, 
as far as thèse creditors were concerned, was closed. We think, 
therefore, that the testimony as to James M. Duncan's statements 
above referred to was inadmissible. For the reasons stated, the 
judgment of the court below is reversed, and a venire de novo awarded. 

DALLAS, Circuit Judge. I concur in the conclusion arrived at 
in this case, but not in the construction put by the majority of the 
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court upon clause 3 of section 3 of the bankruptcy act of 1898. The 
reasons for this dissent may be briefly stated, and need not be elabo- 
rated. I do not think that any spécial significance sliould be 
ascribed to the word "acts," as it occurs in section 3. What was 
intended, as I believe, was merely to designate what conduct of a 
person would hâve the eiïect of making him a bankrupt. The word 
"acts" is certainly sometimes used as an équivalent for the word 
"behaves," even where the behavior referred to is not positive, but 
négative, in character, as where it is said that a man acts unrea- 
sonably in not doing something which in reason he ought to do. 
In the corresponding section of the bankrupt act of 1867 it was un- 
questionably so used, and I perceive no ground for supposing that in 
the act of 1898 it was employed in a narrower sensé. By section 39 
of the act of 1867 it was provided, among other things, that any 
persôn "who has been arrested and held in custody under or by vir- 
tue of mesne process, * • * and such process is remaining in 
force and not discharged by payment; » * * or has been ac- 
tually imprisoned, ♦ * ♦ shall be deemed to hâve committed an 
act of bankruptcy." Hère, then, we flnd that under the act of 1867 
an act of bankruptcy might consist of the debtor's arrest or impris- 
onment, which, of course, could not be his own act, and that, by his 
not doing, — not paying, — the act of bankruptcy constituted by his 
arrest would be consummated and established. Hence it appears 
that congress in the previous statute provided that certain acts, not 
of the debtor himself, should be deemed to be acts of bankruptcy 
committed by Mm; and I therefore cannot agrée that, by reason 
of the association in the présent act of the same phrase — "acts of 
bankruptcy" — with the words "suffered or permitted," thèse words 
must be interpreted to mean connivance, co-operation, or participa- 
tion, and nothing else besides. Neither can I agrée that the words 
"suffered or permitted" necessarily import positive action. They 
may do so, it is true; but they also, and I think ordinarily (espe- 
cially when disjunctively presented), signify passive sufferance or 
quiescent allowance, — "not to forbid or hinder; to tolerate" (Web- 
ster); "to refrain from hindering; allow, permit; tolerate" (Cen- 
tury). But there are considérations which, in my opinion, should 
hâve greater weight in the construction of this clause than any 
nice discrimination of the diverse définitions of particular words. 
The cases of Wilson v. Bank and Clark v. Iselin were decided under 
the act of 1867, and, with those décisions and that act presumably 
in mind, the act of 1898 was passed, with provisions which, as 
respects the matter in question, notably differ from those of the 
act of 1867. The word "procure," which was in that act, and which 
might well be said to indicate that positive action on the part of 
the debtor was contemplated, was pointedly omitted from the act 
of 1898; and to the word "suffered" there was added the words 
"or permitted," with, as I think, the évident intention of making it 
clear that procurement would not be necessary, but that mère suf- 
ferance or allowance would be enough, to occasion bankruptcy. 
Moreover, clause 3 of section 3 of the act of 1898 does not include 
the provisions of the act of 1867 with référence to the debtor's 



f^62 106 FEDERAL REPORTER. 

intent, or anything whatever upon tliat subject; and this departure, 
I tMnk, shows that the objeet in view was not merely to impose 
bankruptcy upon the debtor because he had given a préférence, but 
was to preclude, where possible, the acquisition of any advantage 
of one créditer over others. Taken together, I cannot but regard 
thèse modifications as significant of a design to prevent the présent 
statute from being construed as the former one had been. It can- 
not be supposed that such suggestive changes in their otherwise 
similar terms were made without purpose, and to me it is manifest 
that the intention in making them was to establish as the law of 
1898 — no matter what that of 1867 might hâve been — that, if an in- 
solvent (regardless of intent or procurement) either suffered or per- 
mitted any créditer to obtain a préférence, his failure to vacate 
it within the time limited would be an act of bankruptcy; and this 
understanding is accordant with the gênerai policy of the act, to 
which allusion has been made, that no créditer shall be, either by 
procurement or sufferance, enabled "to obtain a greater percentage 
of his debt than any other of such creditors of the same class." Sec- 
tion 60. The décisions of the district courts in other circuits as 
well as in this one are in harmony with the views I hâve expressed. 
Those décisions are, of course, not binding upon us, but they are 
entitled to much weight; and, in my opinion, the construction which 
nas heretofore uniformly been given to the clause under considéra- 
tion ought not now to be discarded in this jurisdiction. 



In re CAKLEY. 

(District Court, D. Kentucky. February 23, 1901.) 

Bankbuptcy— Evidence— ScoPE of Examination of Witness. 

The provisions of Banlir. Act 1898, § 21a, wliich aiitliorize a court of 
banlîruptcy by order to require any person who is a compétent witness 
under tlie laws of tlie state to appear in court, or before a référée or 
judge of a state court, to be examined "concerning the acts, conduct or 
property of a bankrupt," should be liberaliy construed, so as to enforee 
full and frank answers by a witness in aid of the bankruptcy proceedings; 
but it does not authorlze inquiry of a witness as to his private afCairs 
which hâve no relation to the "acts, conduct or property" of the bank- 
rupt, nor can a court require him to produce private papers which hâve 
no relation thereto; and a mère afHdavit of belief on the part of cred- 
itors or others is not suflicient to overcome a positive statement of the 
witness that the transactions inquired about or papers demanded hâve 
no relation to the bankrupt, so as to authorlze a court to compel him to 
answer or to produce such papers. 

In Bankruptcy. On motion to require a witness being examined 
on commission to answer certain questions and produce certain pa- 
pers. 

A. Grordon Murray, for creditors. 

Harris & Marshall and Dodd & Dodd, for reapondent 

EVANS, District Judge. Some months ago Francis D. Carley was 
ftdjudicated a bankrupt by the United States district court for the 
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district of New Jersey, and under section 21a of thé bankrupt act 
certain of his creditors hâve obtained an order for the examination 
of William E. Ghess in this district "conceming the acts, conduct or 
property of the bankrupt." A commission for that purpose was in 
process of exécution before the Honorable Emmet Field, judge of 
the Jefferson circuit court, in this district; and the clerk of this 
court, pursuant to sections 868 and 869 of the Eevised Statutes of the 
United States, had issued a subpœna requiring the attendance of the 
said Ghess, and had, under the orders of the court, annexed thereto 
a requirement that he bring with him certain papers. During his 
examination under his attendance thus required, the witness refused 
to answer certain questions, and was ruled by an order of this court 
to show cause why he refused to answer the same or to give the in- 
formation required in response thereto; the language of the rule in 
this connection being that he should show cause why he refused to 
answer certain questions, to wit: 

"Q. Dld you put In a single dollar into the flrm then? And also: Q. As 
a matter of fact, you dld not put in a single dollar then, did you? Also, In 
that you refuse to produce certain documents, to wit, a certain certifleate for 
990 shares of the capital stocli of the Francis D. Oarley & Co., a certain power 
of attorney alleged to hâve been glven to the bankrupt, and a certain agree- 
ment between himself and M. 6. C. Carley, the banlsrupt's wife, ail of which 
more fully appears by the affidarlt annexed hereto." 

To this rule the witness bas âled a response showing cause, and 
the court is to consider whether the resi>onse is sufiBcient. 

Speaking generally, I think the provisions of section 21a of the 
bankrupt act should be liberally construed, so as to enforce fuU and 
frank answers by witnesses who are being examined under its pro- 
visions as to the *'acts, conduct or property of the bankrupt"; the 
object being to secure information on those subjects for use in the 
administration of the bankrupt's estate. The statute was intended 
for bénéficiai purposes, and, in order to effect them, witnesses should 
fully disclose ail their knowledge relative either to the acts, the con- 
duct, or the property of the bankrupt. But the act does not demand 
such liberality of construction when it is sought to inquire into the 
acts, conduct, or property of any person other than the bankrupt him- 
self. Indeed, the act does not authorize, in this mode of proceeding, 
any examination whatever into matters other than those speciflcally 
mentioned, which might, however, include cases where the acts, 
conduct, or property of the witness are so connected or interwoven 
with those of the bankrupt as to make them virtually the same, by 
reason of community of interest. The court of bankruptcy itself 
would hâve no jurisdiction under this form of proceeding otherwise 
to inquire into the acts, conduct, or property of any other person ex- 
cept the bankrupt; and this court, which is merely acting in aid of the 
bankrupt court in which the proceeding is pending, can hâve no more 
jurisdiction than that court. Nor can the jurisdiction or power of this 
court be expanded or influenced by the suspicions or beliefs of any 
agent or attorney of the creditors of the bankrupt as to what the 
witness might prove, or what the facts might be in respect to outside 
matters. The inquiry addressed to the witness must relate to the 
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"acts, conduct or property of the bankrupt," as I hâve explained, in 
order to give this court anj jurisdiction to compel answers to inquiries 
made ofhim. Tlie trustée or creditors hâve the right, under the 
statute, by this inquisitorial proceeding, to acquire information as to 
the bankrupt's aiïairs; but thej hâve not, and should not hâve, any 
such right as to the affairs of outside persons. 

With the expression of thèse gênerai views, we come to consider 
vt'hether this witness was required to answer the questions actually 
propounded to him. The iirst two are in thèse words: First, "Did 
you put in a single dollar into the flrm then?" and the second, "As a 
matter of fact, you did not put in a single dollar then, did you?" 
It is entirely manifest from reading them that thèse two questions re- 
late exclusively and altogether to acts, not of the bankrupt, but of the 
witness alone; and there is no reason why he should hâve answered 
either of them, unless he chose voluntarily to do so, and the court has 
no authority in this proceeding to compel him to answer either of 
those questions. 

The third clause of the rule required the witness to show cause 
why he refused to produce a certain certificate for 990 shares of the 
capital stock of the Francis D. Oarley Company. To this the re- 
spondent showed cause in thèse words : 

"As to the certificate for 990 shares of capital stoclî of Francis D. Carley 
& Company, incorporated, respondent says that there is such a certificate, 
though the same Is not now in the possession of respondent, and he says that 
the bankrupt, Francis D. Carley, owned no part of the capital stock of the 
corporation of Francis D. Carley & Company, and has no interest whatever 
in said certificate for 990 shares, which is respondent's private property; and 
creditors of the bankrupt hâve no right to the possession thereof, or to inspect 
the same." 

Evidence upbn this point may possibly refer to sbme act or conduct 
of the bankrupt, and, without knowing deflnitely what the issues are 
whiçh are involved in the hearing before the court in which the bank- 
ruptcy proceedings are pending, I see no reason why the witness shall 
not make substantially the same statement in his déposition, and I 
think he should at least do that. 

The fourth clause of the rule required the witness to show cause 
why he refused to produce certain powers of attorney alleged to hâve 
been given to the bankrupt. The witness, in his response, showed 
cause as to this in the following language: 

"As to certain powers of attorney, or any powers of attorney, from respond- 
ent to the bankrupt, Francis D. Carley, referred to in the rule herein and in 
the affidavit as a hasis therefor, respondent says he has not in his possession 
or under his control any power of attorney ever given by him to the bank- 
rupt, nor has he any copy of any power of attorney, except one authorizing 
the bankrupt to vote his (respondent's) stock in the Francis D. Carley & 
Company corporation at a spécial meeting to be held in Jersey City, New 
Jersey, on September 1, 1900, for the purpose of electing ofificers." 

Possibly the testimony sought upon this proposition may relate to 
the acts of the bankrupt, and I see no reason why at least the state- 
ments made in the response may not be made by the witness in his 
examination; nor do I see any reason why a copy of the power of at- 
torney authorizing the bankrupt to vote witness' stock in the Francis 
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D. Carley Company at a spécial meeting to be held in Jersey City on 
September 1, 1900, for the purpose of electing oflûcers, or a copy of 
tliat copy, may not be filed as a part of the déposition of the witness. 
As I hare stated, this may relate to the acts or conduct of the bank- 
rupt himself in some way, which, with the imperfect light before me, 
may hâve some bearing upon the issues in the bankruptcy proceedings 
in New Jersey. 

The flfth clause of the nile required the witness to show cause why 
he refused to produce a certain agreement between himself and M. G. 
C. Carley, the bankrupt's wife. The witness, in Ms response, showed 
cause as to this in the foUowing language: 

"As to a certain or any agreement between respondent and M. G. O. Carley, 
the wife of Francis D. Oarley, the bankrupt, respondent says that he has in 
his possession si copy of an agreement made between respondent and the said 
M. G. C. Carley, respondent's sister, whlch had relation to and contemplated 
the formation of the partnership of Carley, Stokes & Go., hereinbefore referred 
to, and provided that respondent should be a spécial partner in the said firm, 
and contribute $30,000 thereto, to be fumished by the said M. G. C. Carley, 
and that in considération thereof, and the limitation of the liability of respond- 
ent as a partner to said sum of $30,000, said agreement provided that the said 
M. G. 0. Carley should hâve the profits of respondent as a spécial partner in 
the said firm of Carley, Stokes & Co.; but respondent further says that, as 
shown from the transcript of his testimony herein, said M. G. 0. Carley never 
at any time contributed the said $30,000 provided for in said agreement, or any 
part thereof, and the said agreement did not become effective for any purpose, 
was whoUy unexecuted, and the said M. G. C. Carley never acqulred by said 
agreement any right to the assets of or interest in the firm of Oarley, Stokes 
& Oo. Respondent further says that the bankrupt, Francis D. Oarley, was 
not referred to, or in the remotest degree to be a personal beneflciary under 
said agreement, and as said agreement was solely and exclusively between 
respondent and his sister, M. G. 0. Oarley, never executed, and exclusively a 
private matter of respondent vrith his sister, respondent declined to produce 
the said agreement in the course of his examlnation, and submits to this hon- 
orable court that It is a private affair, and, as the bankrupt had no interest 
therein, he should not be required to produce the same." 

This response, upon its face, seems to me to show good cause why 
the witness refused to produce the agreement referred to, or to re- 
spond to any inquiries concerning it. The bankrupt had no interest 
in this agreement, and was not a party to it. Indeed, assuming what 
is said to be true, the wife had no interest in it. At most, it was a 
proffer of the witness to do something bénéficiai for his sister, who 
happened to be the bankrupt's wife; but the proffer was made upon 
terms with which it appears she did not comply, and therefore did 
not entitle herself to any interest in the limited partnership of Oarley, 
Stokes & Co. Certainly nothing that was done brought this matter 
within section 21a of the bankrupt act, concerning examinations as 
to the acts, conduct, or property of the bankrupt. I take it that the 
creditors of a bankrupt who seek information from witnesses through 
the processes authorized by section 21 of the bankrupt act cannot, 
wlthout more than a mère afSdavit as to belief, demand anything fur- 
ther by that method of proceeding after the witness has positively 
negatived the idea that the matter inquired into has any relation to 
the acts, conduct, or property of the bankrupt. Of course, the state- 
ments of a witness, or his refusai to make statements, in no wise pre- 
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tents the trustée in bankruptcy from instituting plenary proceedings 
in a court of proper jurisdiction to enforce any claim or demand that 
tlie bankrupt may hâve had against any person or property. For the 
reasons indicated, the court would not feel authorized by the statute 
to punish the witness for refusing to produce the agreement between 
him and his sister; nor would it feel authorized, in the face of his 
response, to require the production of that paper, because it does not 
appear that the bankrupt had any interest in it. The witness will be 
given until the close of the 25th inst. to testify as herein indicated 
under clauses 3 and 4 of the rule issued against him, and if by that 
time this is done the rule will be discharged, but without costs either 
way. 



In re TOLLETT. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1901.) 

No. 898. 

BaNKBUPTCT — HOMBSTBAD — VOLUKTARY CONTBYATÏCE — FhAUD — CONSTRUCTIVB 
— ACTUAL. 

W'here a debtor residing In Tennessee, shortly before filing his pétition 
in banisruptcy, acting in good faith on the advice of his attorney, volun- 
tarily conveyed his homestead to his wife, and afterwards, before his 
examinatlon, receiving différent advice, secured a reconveyance to him- 
self, and on obtaining leave amended his schedule by ineluding the home- 
stead therein, such homestead should be set aside to the banltrupt in the 
banliruptcy proceedings, since the conveyance to his wife was not fraud- 
ulent in fact, and, as his creditors had no interest In or claim on his 
homestead interest in the land, the conveyance of such Interest could not 
injure or be fraudulent as to them. 

Pétition for Revision of Proceedings in the District Court of the 
United States for the Eastern District of Tennessee- 

Harvey Terry, for petitioner. 

J. V. Lee, opposed. 

Before LUBTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge. The petitioner, a voluntary bankrupt, 
seeks to review the order of the district court denying him a home- 
stead in land set out in his schedule as an asset. 105 Fed. 425. He 
is a citizen and résident of Tennessee, and is the head of a family. 
For many years he owned and occupied a small farm,valued at $1,000, 
which he claimed and held as a homestead under the homestead law 
of the state. This was the only land owned or claimed by him at the 
time of his bankruptcy. Within four months prior to his adjudication 
as a bankrupt he conveyed this land by a deed, in which his wife 
joined, to one Taylor, for the recited considération of $500, but re- 
mained in possession. Shortly after his bankruptcy, and before ex- 
amination, Taylor reconveyed same to petitioner, who thereupon ap- 
plied for and obtained leave to amend his schedule, and include this 
land as an asset, and to claim a homestead therein. The référée de- 
nied this claim, and on request certified the question to the district 
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judge, together with an agreed statement of the facts and hîs own 
flnding. Upon this record the district judge aiïiniied the order of the 
référée. The ground upon which the right of homestead was denied 
•was that under the Tennessee décisions a debtor was not entitled to 
a homestead in property recovered by bis creditors which had been 
fraudulently conveyed by him, and that the reconveyance procured by 
the bankrupt after he had been adjudicated a bankrupt accomplished 
no more than would hâve resulted from a suit by the trustée in bank- 
ruptcy. The flndings of the référée and the opinion of the district 
judge are reported in 105 Fed. 425, 427. The Tennessee constitution 
(article 11) provides that: 

"A homestead in the possession of each head of a family and the premises 
therein, to the value, in ail, of one thousand dollars, shall be exempt from sale, 
under légal process, during the life of such head of a family to inure to the 
benefit of the widow, and shall be exempted during the minority of their 
children oecupying the same; nor shall said property be aliéna ted without 
the joint consent of husband and wife, when that relation exists." 

The homestead estate or interest is but an estate carved out of the 
fee for the life of the debtor, his widow, and his children during their 
minority. The homestead interest is the estate which is exempted 
from gale under légal process, and which can be conveyed only by 
the joint conveyance of husband and wife, where that relation exists. 
The remainder interest, subject to this homestead estate, is subject 
to sale by légal process to pay the debts of the owner of the fee. 
Flatt V. Stadler, 16 Lea, 371; Howell v. Jones, 91 Tenu. 403, 19 
S. W. 757. The only land which the petitioner owned was the land 
in which he now claims a homestead. Inasmuch as its value did not 
exceed $1,000, no formai assignment of homestead in it was neces- 
sary. The homestead right attached to and covered the whole land 
and its improvements. Briscoe v. Vaughn, 103 Tenu. 308, 52 S. W. 
1068. Neither does the right of homestead dépend upon occupancy 
since the Tennessee act of 1879, for it constitutes, when assigned, 
a vested life estate, which passes under the deed of the owner in the 
same manner as any other life estate. Acts 1879, c. 171 (Shannon's 
Tenn. Code, §§ 3798, 3800); Cowan t. Carson, 101 Tenn. 523, 50 S. 
W. 742; Briscoe v. Vaughn, 103 Tenn. 308, 52 S. W. 1068. The 
only interest which was subject to the creditors of the petitioner was 
the remainder interest in the land in which he now asks a home- 
stead. If the homestead estate was not subject to creditors, it is 
dilficult to see how a conveyance limited to that estate could be 
fraudulent as to creditors. Leslie v. Joyner, 2 Head, 514. A vol- 
untary conveyance of a homestead neither hinders nor préjudices 
creditors, and, whatever the motive of the grantor, creditors are not 
wronged, inasmuch as it was not subject to either légal or équitable 
process in their favor. Thomson v. Orane (C. C.) 73 Fed. 327; Fel- 
lows V. Lewis, 65 Ala. 343, 354. The difficulty is that the petitioner 
conveyed the entire fee, thereby including the remainder interest, 
which was subject to creditors. But does it foUow that, because ex- 
empt and nonexempt property are joined in one conveyance, the cred- 
itors' rights are enlarged if the conveyance was a voluntary one? 
How a homestead may be acquired or lost must dépend upon the law 
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ot the State under wMch the right of homestead arises. That law, 
as construed and applied by the highest court of Tennessee, consti- 
tutes a raie of property binding upon the fédéral courts in respect to 
homestead rights claimed in that state. Brashear v. West, 7 Pet. 
608, 8 L. Ed. 801; Allen v. Massey, 17 Wall. 351, 21 L. Ed. 542; 
Bank t. Glass, 25 C. C. A. 151, 79 Ped. 706. 

What, then, is the effect upon a debtor's right of homestead if he 
fraudulently convey the property in which he daims it? In Cowan 
T. Johnson, 2 Tenu. Cas, 41, it was held that, where the husband 
and wife joined in the exécution of a conTeyance which was fraudu- 
lent in fact, neither could claim a homestead in the property so 
conveyed when their deed had been set aside by creditors. In Euohs 
V. Hooke, 3 Lea, 302, a transfer of a house and lot, occupied by 
the debtor to his wife, based upon love and affection, was held void 
as to existing creditors, because the husband had not retained prop- 
erty sufBicient to provide for his existing liabilities. But upon ap- 
plication by the wife homestead was assigned in the property so re- 
covered. Cowan v. Johnson was distinguished upon the ground that 
both husband and wife had participated in a conveyance which was 
fraudulent in fact. The case is a distinct authority for holding that 
the right of the wife to claim a homestead in property subject to 
the right of homestead is not forfeited when conveyed by the hus- 
band to the wife by a deed which is only constructively fraudulent. 
In Nichol v. Davidson Co., 8 Lea, 389, a conveyance by the husband 
to his wife was set aside for fraud, and the wife denied a home- 
stead. The case was rested upon Cowan v. Johnson. The latest 
Tennessee case dealing with this subject is that of Rosenbaum v. 
Davis, decided since the décision in the court below, and reported 
in 60 S. W. 497. There a conveyance by the husband to the wife 
was set aside by creditors as fraudulent in law. The wife was held 
not to be estopped by her acceptance of the deed, and was allowed 
homestead out of the property recovered from her by the creditors. 
The preceding cases were fully reviewed by Judge McAllister, and 
the conclusion reached that the wife's right of homestead is not lost 
when the conveyance is not fraudulent in fact. It is a matter of no 
importance whether the application for a homestead came from the 
petitioner, or his wife, or both. The homestead is for the joint 
beneflt of husband, wife, and minor children. The wife's application, 
as would that of the husband, inures to the use of ail. In Himes v. 
Smith, 2 Tenu. Cas. 431, a homestead was allowed upon the husband's 
application against his own deed, his wife not having joined- therein. 
A valid joint conveyance by husband and wife, or a joint participa- 
tion in a conveyance fraudulent in fact, is necessary to convey or 
forfeit the homestead right. In both Euohs v. Hooke and Rosen- 
baum V. Davis, cited above, the husband was grantor and the wife 
grantee; yet the wife's application for homestead was not denied, 
though she was a party to the conveyance which had been set aside 
as constructively fraudulent. The estoppel in those cases was no 
stronger against the husband than the wife. What the one gave, 
without moral fraud, the other had accepted. The test is, was the 
conveyance in which husband and wife participated, either as 
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joint grantors or as grantor and grantee, free from actual, wicked 
fraud? If so,, the homestead right may be asserted in property thus 
conveyed as against the claims of créditera aiïected thereby. If, 
on the other hand, the transaction is tainted with purposed fraud, 
the right of homestead is lost when both husband and wife par- 
ticipate. This forfeiture of the homestead right in cases of actual 
fraud is said in Gibbs v. Patten, 2 Lea, 180-183, to be a ruie founded 
on ethics, "in that it visits fraud with severe penalties." 

This brings us to the question as to the actual character of the 
convenance made by the petitioner and his wife of the property in 
which the petitioner now asserts a right of homestead. That this 
review of the order of the district judge extends only to questions 
of law must be conceded. If the facts hâve been settled by the dis- 
trict judge, we cannot go behind his flnding of fact. There was a 
ânding of fact and law by the référée, but the order of the référée 
was not reviewed upon this flnding of facts nor upon the referee's 
summary of the évidence. The référée certifled the entire évidence 
as an agreed statement of facts, and the district judge reviewed 
the referee's order upon the entire évidence heard by the référée. 
In this state of the record the flnding of facts or opinion of the 
référée upon the facts is of no evidential value. The hearing by the 
district judge was an original hearing upon ail of the évidence. But 
it has been argued that the learned district judge found that the deed 
to Taylor was fraudulent, and that this flnding is conclusive. But 
the learned district judge did not flnd that the transaction was 
fraudulent in fact. Having well in mind the distinction between 
constructive and actual fraud, he stopped with a flnding that the con- 
veyance was "fraudulent in law." Eeferring to his opinion, which 
constitutes the only flnding made by him, he said upon this subject 
that, "upon the évidence disclosed by the record, there can be no 
doubt that the conveyance made by the banikrupt of the land in 
which the homestead is now claimed was fraudulent; certainly so in 
law, whatever might be considered true as a matter of fact." In 
the absence of a speciflc flnding of the fact of actual as distinguished 
from constructive fraud, we can only conclude that the order of the 
référée was conflrmed upon the ground that the conveyance was 
constructively fraudulent, and that under the Tennessee décisions 
the bankrupt forfeited his right of homestead by a conveyance con- 
structively fraudulent if the wife joined therein. That the learned 
judge did not mean to be understood as flnding fraud in fact is very 
obvious from the agreed statement of facts, which constituted the 
whole of the évidence. The only évidence consisted in that given by 
the bankrupt himself when examined at a creditors' meeting. The 
sum of it is this: Acting under ba4 légal advice, he assumed that 
this entire tract of land, being only of the value of |1,000, was ex- 
empt, and could be conveyed at his pleasure, without wrong to his 
existing creditors. He wished to convey it to his wife, but, being 
advised that he could not do so directly, he conveyed to Taylor, who 
was closely related to his wife, with the purpose and in trust that 
Taylor would convey it to his wife. Two months afterwards he ap- 
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plied to be declared a bankrupt, and omitted this property from his 
schedule. Later on, and before he had been examined, or any step 
taken to reacb this property, he was advised that the creditors had 
a right to the remainder interest in his homestead. Thereupon he 
procured Taylor to reconvey to him, applied for and obtained leave 
to amend his schedule by adding this property as an asset in which 
he claimed a homestead. That the conveyance of the remainder es- 
tate was voluntary and void as to creditors because he was at the 
time indebted to insolvency, is plain. But that his purpose was to 
cheat, defraud, or hinder his creditors is not the inference which 
the district judge drew from this évidence. So far as the conYeyance 
was in contravention of the rights of his creditors, he has rectified 
matters by procuring a reconveyance. ïhis he did in advance of 
any action by creditors or in their behalf. But, assuming that he 
has thereby accomplished what an action by the trustée would hâve 
accomplished, and that his rights are not other or greater than if the 
trustée had set the deed aside, we nevertheless reach the conclusion 
that the transaction was free from moral fraud, and was only con- 
structively f raudulent. The case is, therefore, governed by the milder 
and more just rule announced in Euohs v. Hooke and Rosenbaum v. 
Davis, cited above. The order denying homestead was erroneous. 
It will be set aside, and th€^ property sold, subject to the homestead 
rights of the petitioner as herein indicated. The trustée will pay 
the costs of this proceeding out of the bankrupt's estate. 



SINSHEIMEE et al. T. SIMONSON et al. 
(District Court, D. Kentucky. Januai-y 19, 1901.) 

BaKKROPTCY — VOLUNTART AsSrGNMENT— PARTIES — ASSIGNEE — JulîISDICTION. 

The assignée in a voluntary assignment was made a party to banli- 
ruptcy proceedlngs, and, after a fuU response was submitted therein, ttie 
référée, in June, ruled him to turn over certain assets to the trustée. 
Afterwards the assignée petitioned the court to review such rullng, and 
the court referred the case to a référée to aseertain certain tacts. On 
November lOth the assignée tendered to the référée an amended response 
objecting to the Jurisdiction of the court, but on Its refusai by the référée 
the amended response was not tendered to the court until December 22d. 
Held, that the assignée, by failing to malse timely objection, and by mean- 
while making certain clalms for compensation, had submitted to the juris- 
diction of the court, and had waived the right to object. 

In Bankruptcy. Pétition by the assignée to review a ruling of the 
référée, and tender of an amended response by the assignée object- 
ing to the jurisdiction. See 96 Ped. 579. 

M. A,, D. H. & J. Gr. Sachs, for L. Comingor, assignée. 
Augustus E. Willson, for Louisville Trust Co., trustée. 

EVANS, District Judge. The référée, at the instance of the trus- 
tée in this case, and after full written response, in June, 1900, ruled 
the assignée, L. Comingor, to pay to the trustée, as part of the as- 
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sets of the bankrupts, certain funds in his hands acquired under 
the Toluntary assignmeut to him, wliich was the sole basis of the 
adjudication of bankruptcy in this case. The court was soon after- 
wards, upon the pétition of Comingor, asked to review this ruling 
of the référée. Pending a décision of that question, and in order to 
acquire fuller information, the court on July 16, 1900, referred the 
case to the référée for the ascertainment of certain spécifie facts 
bearing thereon. The référée filed a report in response to that order 
which, together with the other testimony, to say the least, disclosea 
a remarkable state of facts, but which I shall not notice in détail. 
Since this last report was made, in December, 1900, and still pend- 
ing the considération of the original pétition for a review, the as- 
signée, Comingor (who, it may be remembered, was actually a party 
to the original bankruptcy pétition), has tendered to the court an 
amended response, in which the daim is made for the flrst time 
(although, probably, in perfect faimess, the claim might be consid- 
ered as relating back to November 10, 1900, when the amended re- 
sponse was offered to be flled before the référée, who declined it 
because he was hearing évidence only under the spécial order of 
July 16, 1900) that the court has not jurisdiction of this proceeding 
against Comingor, because, it is presumed, of the ruling of the su- 
prême court of the United States in the case of Bardes v. Bank, 
178 U. S. 524, 20 Sup. Ct. 1000, U L. Ed. 1175, and possibly because 
of the ruling of the circuit court of appeals for this circuit in the 
récent case of In re Nugent, 105 Fed. 581. Without entering into 
an argument upon the subject, it may sufiSce to say that it does not 
seem to me that the case before me is reached, in principle, by the 
Bardes Case; and, while I hâve not seen the opinion of the court 
in the Nugent Case, it is well known to me that the facts are very 
différent from the facts in this case. But, whether the case would 
corne within that of Bardes v. Bank or not, Comingor has in no way 
claimed any adverse right, as owner, to the fund which he received 
by the act of bankruptcy on which the adjudication herein was 
made, and the state court has long since surrendered to the trustée 
ail of the fund so derived; but Comingor thinks something should 
be allowed to him for compensation for what he has done in the ad- 
ministration of the trust before the adjudication in bankruptcy, and 
for certain expenses incurred therein, in the way of attorney's fées, 
lie submitted himself to the jurisdiction of this court in thèse pro- 
oeed^ngs upon thèse questions, and insisted in his original response, 
filed in June, 1900, that he should, in equity and justice, be allowed 
to retain an amount sufEicient to cover his own compensation and 
the sums which he claims to hâve paid to his attorneys, the Messrs. 
Sachs. It was concerning thèse claims thus submitted without ob- 
jection to the jurisdiction and judgment of this court, and after a 
décision thereon by the référée, that the référence of July 16, 1900, 
was made. But for the peculiar character of the services alike of 
Comingor and his said counsel, the trust fund would hâve been larger 
by an amount very much greater than the sums they claim, and 
could in that event hâve well afforded to be taxed with what they 
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ask. In that case the justice of so taxiug it would be manîfest. 
I think, under thèse circumstances, that the Bardes Case does not 
apply; and, without knowing the reasoning of the court in the Nu- 
gent Case, I assume, from my knowledge of the facts of that case, 
that it cannot apply hère, particularly as Nugent made timely ob- 
jection to the jurisdiction of the court. 

But whether or not, in the abstract, the gênerai principles an- 
nounced in those cases would otherwise govern in the matter now 
before the court, I think that by the failure of Comingor to inter- 
pose any objection to the jurisdiction of the court or to the form 
of procédure during the long pendency of this proceeding against him, 
namely, between the time it was begun, in June, 1900, and Novem- 
ber 10, 1900, or, what is probably accurate, December 22, 1900, there 
was a consent upon his part to the jurisdiction of the court, and a 
waiver of ail objection to this proceeding based upon that ground. 
It seems to me that this conclusion is Sound, and that it is demon- 
strated to be so by the reasoning of Judge Lowell in his opinion in 
Ke Steuer (D. C.) 104 Fed. 976, and by the authorities he cites. Liti- 
gants objecting merely to the forum or to the mère form of a pro- 
ceeding must do so seasonably and promptly, or the objection is 
waived. During the entire course of the proceeding, and up to No- 
vembep 10, 1900 (indeed, possibly up to December 22, 1900), Comin- 
gor submitted himself without objection to the jurisdiction of the 
court, and was seeking to convince it of the justice of his claim to 
the compensation and expenses alluded to. The court would be 
strongly inclined to allow something upon each of thèse items, were 
it not that the facts shown by the évidence perfectly satisfy the 
court that the services both of Comingor and of his counsel, instead 
of beneflting the trust estate, were most injurious thereto, and that, 
instead of intending to beneût the trust, both Comingor and his 
counsel rather purposed to benefit somebody else. The court is not 
inclined, under the circumstances, to write with a strong pen about 
thèse facts; but the évidence is very clear and satisfactory that 
such a State of case exists as to forbid a court, when trying the 
question upon îts merits, to allow to persons whose relations to the 
trust fund were such as were those of thèse parties any compensation 
out of that fund for services such as are claimed for in this instance. 
Without undertaking to go in détail into the reasons for the con- 
clusion, the court will dismiss the pétition for a review of the action 
of the référée in this regard, and will approve and confirm that ac- 
tion. Proper orders eau accordingly be prepared. 
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In re BBNDEB. 

(District Court, W. D. Arkansas, Ft Smith Division. March 23, 1901.) 

Bankkdptcy — Marshai/s Seizurb of Propbbty— Motion to Rbturn. 

Where property in possession of a tianlirupt was surrendered as his 
property, without a protest, to the marshal claiming it under an order of 
seizure pursuant to Bankr. Act, cl. 3, § 2, and Id. § 69, autliorizing such 
order, if shown to be necessary to préserve the estate, a mortgagee 
thereof, of vehose elalm thereto the marshal only had constractive notice, 
resulting from the record of the mortgage, cannot appear specially, and 
by a mère snmmary motion hâve the property retumed, tltle in the bank- 
rupt belng asserted. 

In Bankruptcy. 

Mechem & Bryant, for the motion. 

Ira D. Oglesby and Ben. T. Du Val, for the receiver. 

KOGEKS, District Judge. On the 2d day of February, 1901, a 
pétition in bankruptcy was flled against John D. Bender, alleging, in 
substance, that John D. Bender is insolvent, and that within four 
months next preceding the date of this pétition the said Bender com- 
mitted an act of bankruptcy, in that he heretofore, to wit, on the 
8th day of October, 1900, caused to be placed upon record in Sébas- 
tian county, Ark., mortgages given by him a short time previous 
thereto, securing certain of his creditors, and giving them a fraud- 
ulent préférence over other creditors, he being at the time insolvent, 
as he and said creditors well knew. A proper service was had upon 
this pétition. Two other pétitions had also been filed prior thereto, 
and service had thereupon. On the 12th of March, no défense having 
been interposed, the pétitions were consolidated, and John D. Bender 
adjudicated a bankrupt. On the 12th of March an aiBdavit was flled 
by Ira D. Oglesby, attorney for the petitioning creditors, alleging, in 
substance, that he had flled a bond for the seizuré of said bankrapt's 
Personal property, and that said bankrupt had committed an act of 
bankruptcy by fraudulently disposing of his property, and was neg- 
lecting his property so that the same was liable to waste and dé- 
térioration in value, and to be improperly disposed of, and praying 
the court for a warrant of seizure. An order of seizure was, on the 
same day, issued, directing the marshal of said district to seize and 
take possession of ail the estate, real and personal, of said John D. 
Bender, and ail his deeds, books of account, and papers, and to hold 
and keep the same safely, subject to the further order of the court. 
By virtue of this writ, the marshal went to the saloon of the said 
bankrupt, found the défendant there in actual control of his saloon, 
and served the process upon him. Said Bender thereupon volun- 
tarily gave him the keys, and surrendered the property, without pro- 
test, or without making known to the marshal that there were any 
claims whatever upon it, or without stating to him that he was in 
possessio-i of the property as the agent of the said D. J. Young. The 
marshal thereupon took possession of the property, and is still in pos- 
session thereof as the property of the bankrupt. On the 15th of 
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March, D. J. Young specially appeared, and filed his motion ïo hâve 
the property so seized by tlie marshal turned over to him, alleging 
that he was the owner and entitled to said property seized by virtue 
of a mortgage executed to him by the said bankrupt on the 18th of 
September, 1900, which mortgage was duly acknowledged and filed 
for record as required by the laws of Arkansas. He exhibits a certi- 
fied copy of said mortgage with his motion, and states that he was 
in actual possession of said property by his agent, Jolm D. Bender, 
empowered as such by said mortgage, at the time that said property 
was seized by the marshal of this court. The petitioning creditors 
flled an answer to this motion, denying that Young was the owner, or 
that he was in actual adverse possession of the property by his agent, 
Bender, at the time the same was seized, and aJleging that the prop- 
erty was in the possession of Bender at his usual place of business, 
and that he was there exercising the claim and right of ownership, 
dealing with and disposing of the same as his own property, he being 
in truth and in fa et the légal owner thereof ; that Bender was found 
in possession of the property, and delivered the same to the marshal 
without protest, and without any claim or pretension that said prop- 
erty, or any part thereof, belonged to said Young, or that he was in 
possession thereof, or any part thereof, as the agent of Young. ïhe 
creditors also say that Young is not entitled to the possession of 
said property by virtue of the mortgage filed with his motion, alleging 
that said mortgage is fraudulent and void, and was executed by 
Bender to Young for the purpose of hindering, delaying, and de- 
frauding the creditors of the said Bender; that Young knew, when 
he took the mortgage, that Bender was insolvent, and that the mort- 
gage was given and received for the purpose of giving Young a préf- 
érence over other creditors, and for the purpose of enabling Bender, 
under its guise and protection, of converting the property mentioned 
into money, so that he migbt place the same beyond the reach of his 
creditors; and that said mortgage was given by said Bender and re- 
ceived by Young in order that Bender might defraud his creditors; 
that it was not executed in good faith, but was intended to prevent 
the creditors of Bender from reaching the property by légal process; 
also denying Young's right to the possession of the property, and 
denying that it was taken out of the possession of his agent, and 
aifirming that at the time it was so taken it was in the actual posses- 
sion of the bankrupt as his property, at his place of business, where 
he was using, selling, and controlling the same as his own. The 
proof shows that when the marshal approached the saloon Bender 
was sitting outside on the street, having his shoes shined, and, upon 
being served with the process, he said to the marshal that he sup- 
posed that he wanted the keys, to which the marshal replied in the 
aifirmative. Thereupon Bender gave him the keys, and the marshal 
took charge of the store. There is no évidence in the case that the 
marshal knew anything about any claim of Young, or that Bender 
was the agent of Young, or that he was in possession of it as Young's 
agent, or that Young had any interest in it. The évidence showed 
that Bender was in possession of the goods seized as Young's agent 
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under the mortgage, and was accounting for the daily sales to Young. 
The question now arises whetlier or not tke property, not having 
been forcibly taken from Bender, but having been, without protest, 
eurrendered by Bender to the marshal as his assets, on a summary 
motion Young should hâve the property returned to him. It is urged 
by the counsel for Young that the principles decided in Bardes v. 
Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, are décisive 
of the question at issue. I hâve concluded otherwise. In my opin- 
ion, that case has no bearlng whatever upon the controversy at issue. 
The question presented was entirely diiferent. In that case a suit 
-was brought in the district court of the United States for the North- 
ern district of lowa, sitting in bankruptcy, by Fred Bardes, a citizen 
of lowa, as trustée in bankruptcy of the estate of Frank T. Walker, 
against the First National Bank of lowa, a corporation created and 
existing under the act of congress relating to national banks, and 
against citizens of lowa and South Dakota, to set aside a conveyance 
of goods alleged to hâve been made by the banknipt within four 
months before the institution of the proceedings in bankruptcy to 
the défendants, and to compel them to account for the goods, or their 
proceeds, on the ground that the conveyance was in fraud of the 
provisions of the bankrupt act of July, 1898, and in fraud of the 
creditors of the bankrupt. The question was simply whether the dis- 
trict court of the United States sitting in bankruptcy had jurisdiction 
of such a suit. It was answered in the négative. It being the flrst 
case in which the court had been called upon to construe the pro- 
visions of the bankrupt law with relation to the jurisdiction of the 
district courts sitting in bankruptcy, a somewhat elaborate opinion, 
discussing the various sections of the bankrupt law, was delivered ; 
but there was really no other question before the court except the 
one I hâve stated. That question turned upon section 23 of the bank- 
rupt act, which is in the following language: 

"Sec. 23. Jurisdiction of United States and State Courts. — (a) The United 
States courts sliall hâve jurisdiction of ail controversies at law and in equity 
as distinguished from proceedings in bankruptcy between trustées as such 
and adverse clalmants concerning the property aequired or claimed by the 
trustées in the same manner and to the same extent only as though bank- 
ruptcy proceedings had not been instituted, and such controversies had been 
between the bankrupts and such adverse claimants. 

"(b) Sults by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being administered by such trustée, 
mlght hâve brought or prosecuted them if proceedings in bankruptcy had not 
b«en instituted, unless by consent of the proposed défendant." . 

It will be seen that paragraph "a" of section 23 relates to the juris- 
diction of the circuit court of the United States in suits "between 
trustées as such and adverse claimants, concerning property aequired 
or claimed by the trustée." The words "aequired or claimed" the 
court regards as synonymous, both alluding to property adversely 
held by third parties, but which, by the terms of the bankrupt act, 
became vested in the trustée upon his qualification as such. Para- 
graph "b," as the suprême court held, precludes the district courts of 
the United States sitting in bankruptcy from taking jurisdiction of 
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suits brought or prosecuted by the trustée, except such suits as the 
trustée might bave brought or prosecuted if proceedings in bank- 
ruptcy had not been instituted, urdees by consent of the proposed dé- 
fendant. Both of thèse paragraphs, if carefully analyzed, show they 
relate to suits brought and prosecuted by trustées against third per- 
sons for property claimed by third persons by reason of conveyances 
or assignments made before the bankruptcy proceedings were insti- 
tuted. That, of course, is not this case, because the trustée is not 
bringing any suit in this case. On the contrary, it is the receiver of 
the court that is in possession of the property, under an order of the 
court, having acquired the same without the use of any force, with- 
out any protest ôf the bankrupt that the property was not his, and 
without any actual knowledge that anybody else had a claim upon it. 
In other words, the seizure was peaceable, without force, and made at 
the time as the property of the bankrupt. The property in this case 
was seized under clause 3, § 2, and section 69 of the bankrupt act. 
Clause 3 of section 2 is as f ollows : 

"That the courts of bankruptcy as herein defined • • • are hereby 
Invested • • * witb such jurlsdictlon at law and In equity as will enable 
them to exercise original jurisdiction in bankruptcy proceedings, In vacation 
in chambers, and during their respective terms, as they are now, or may be 
hereafter held to • * * (3.) appoint receivers or the marshals upon ap- 
plication of parties In Interest, In case the court shall flnd It absolutely neces- 
sary (or the préservation of estâtes to take charge of the property of bank- 
rupts after the flling of the pétition and untll It is dlsmissed, or the trustée la 
qualified." 

And section 69 provides as f ollows: 

"The judge may, upon satisfactory proof, by affldavlt, that a bankrupt 
against whom an Involuntary pétition has been filed and is pending, bas com- 
mitted an act of bankruptcy, or has neglected, or Is neglecting, or is about to 
so negleet his property, that it has thereby deteriorated or Is thereby de- 
teriorating, or is about thereby to deteriorate in value, issue a warrant to 
the marshal to seize and hold it, subject to further orders." 

The précise action provided for by the portions of the bankrupt 
law àbove quoted is the very action that was taken in this case, and 
the suprême court of the United States, in Bardes v. Bank, supra, 
say: 

"The powers conferred on the courts of bankruptcy by clause 3, of section 
2, and by section 69, after the filing of the pétition in bankruptcy, and In case 
it is necessary for the préservation of the property of the bankrupt to au- 
thorize receivers or the marshals to take charge of It until a trustée is ap- 
polnted, can hardly be considered as authorizing a forcible seizure of such 
property in possession of an adverse claimant, and hâve no bearing upon the 
question in vphat courts the trustée may sue him." 

While that précise question was not before the court in that case, 
and possibly the statement should be regarded as obiter, yet it is 
highly persuasive, and in this case entirely so, of what is the proper 
construction of the provisions above quoted. In the case at bar, 
however, there was no forcible seizure of the property. The seizure 
was without force, without protest, without even the suggestion that 
there was a mortgage upon the property, or that it was claimed by 
any other person. It was found in the possession of the bankrupt. 
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It was turned over to the marshal under an order of seizure dîrecting 
him to levy upon the bankrupt's property, and upon the property of 
no other person. It was, therefore, received by the marshal as the 
bankrupt's property, and is in his custody as such. It must be con- 
ceded that, if the marshal had been advised, or had known, that the 
property in this case was covered by a mortgage in favor of the mor- 
ing creditor, D. J. Young, and if his agent in actual possession had 
protested that the marshal had no right to seize it, or had given him 
notice that he was holding the property adversely as the agent of 
Young, and not in his own right, the marshal would not hâve been 
authorized, under the order of seizure, to hâve forcibly taken the prop- 
erty f rom his possession ; but, on the other hand, where the property 
is found in possession of the bankrupt, and upon being served with 
a copy of the order of seizure he quietly and peaceably, and without 
protest, delivers the keys, and turns over the property to the marshal, 
giving him no notice of outstanding liens, or the nature and char- 
acter of his possession, that the property goes into the possession of 
the marshal as the assets of the bankrupt, and that ail persons who 
désire to claim the possession of such property must go into the bank- 
rupt court, and set up their claim therefor. This conclusion is not 
in contravention of any case cited. In the case of In re Cohn, 3 
Am. Bankr. R. 421, 98 Fed. 75, the property was turned over by Lena 
Williamson under the order of the référée, she being a witness called 
by the creditors for the bankrupt, upon threat of imprisonment for 
omission to produce them, so that the seizure was a forcible one in 
that case. And in Re Abraham, 2 Am. Bankr. R. 266, 35 G. G. A. 
592, 93 Fed. 767, the marshal was expressly directed by the order of 
the court to take f rom Davidson, who was the assignée of Abraham, 
property then in his possession, and which he claimed to hâve pur- 
chased. It was a simple proceeding, devesting Davidson of property 
which he claimed as his own, on the ground that the sale or assign- 
ment of it to him by Abraham, the bankrupt, was fraudulent as 
against his creditors. It was, therefore, a forcible seizure of the 
property. And no case which has been cited or suggested reaches 
the précise question in this case, where the marshal, under the order 
of the court directing him to seize the estate of the bankrupt peace- 
ably and quietly, and without protest, becomes possessed of property 
as the property of the bankrupt which is subsequently claimed by a 
third person. It is a matter of everyday practice, where the marshal 
is called upon to seize the assets of a bankrupt, that he in this way 
becomes possessed of articles of property which do not in fact belong 
to the bankrupt; «and the uniform practice in thèse cases is for the 
owner of the property to apply to the bankrupt court for its posses- 
sion, and orders are made causing the same to be delivered; but I 
hâve found no case where there is a dispute as to the title of the prop- 
erty thus in the hands of the marshal or of a receiver of the court, 
concerning which there is a controversy as to the title and right to 
the possession, in which the courts hâve, on mère motion, required 
the property to be returned to the person claiming it, and thereby 
compelling the trustée to institute suit in a court of proper juris- 
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diction for the recovery thereof. If it be said tliat the record of the 
mortgage was notice to the marshal, the answer is, conceding that to 
be true, still the goods were not forciblj seized, or seized as the goods 
of Young, but were voluntarily surrendered by Young, or, strictly 
speaking, by his agent, as the goods of the bankrupt. If the marshal 
had received actual notice of Young's mortgage, nevertheless, when 
Young, by his agent, surrendered the goods without protest, the 
marshal might very well hâve concluded that Young conceded the 
invalidity of his mortgage under the bankrupt law, as is often tlie 
case, and therefore might hâve properly taken possession of the goods 
as the property of the bankrupt. So that the constructive notice 
given the marshal by the record of the mortgage in no wise affected 
the resuit where the goods are not forcibly seized, but are voluntarily 
surrendered, or surrendered without protest, or willingly, no adverse 
claim having been disclosed or asserted to the marshal. Undoubted- 
ly, the bankrupt court had jurisdiction to issue the order it did, and, 
in pursuance of the writ, the marshal had authority for seizing ail 
goods of the bankrupt not adversely held by third parties, and of re- 
ceiving ail goods in the hands of third parties voluntarily surrendered 
to him as the goods of the bankrupt, because in the latter event no 
disclosed or asserted right of third parties is invaded, no forcible 
seizure is made. Thèse goods, being in the custody of the bankrupt 
court under such circumstances, cannot be reached by a summary 
motion in cases where title in the bankrupt is asserted, but the claim- 
ant must be remitted to a plenary action in some court of compétent 
jurisdiction to try the title. The claimant might, no doubt, intervene 
in this court, and hâve the question settled ; but he bas not elected 
to submit himself to its jurisdiction, and cannot be compelled to do 
so. The motion is therefore overruled, without préjudice. 



BARTRAM et al. v. UNITED STATES. HOWBLL et al. v. SAMB. 
AMERICAN SUGAR-REPINING CO. v. SAME. 

(Circuit Court, S. D. New York. March 22, 1901.) 

CusTOMs DuTiES — Commission to Take Testimony of Foekign Witness. 

The circuit court bas no power to issue a commission to take the testi- 
mony of a foreign witness, In cases pendlng in said court, on an appeal 
from a décision of the board of gênerai appraisers, under section 15 of 
the act of June 10, 1890. 

« 

Motion by importers for an order that a commission issue, ont of 
and under the seal of the court, to the consul gênerai at Vienna, 
Austria, authorizing him to examine Friedrich Strohmer, under 
oath, upon written interrogatories annexed thereto, in three actions, 
the same being appeals by importers to the United States circuit 
court from décisions of the board of United States gênerai appraisers, 
brought under the provisions of the customs administrative act of 
June 10, 1890. 
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H. B. Closson and E. Vietor Frothingham (Parsons, Shepard & 
Ogden, of counsel), for the motion. 
Henry C. Platt, Asst. U. S. Atty, 

The assistant United States attomey opposed for the following 

reasons: 

(1) Section 15 of the customs administrative act of June 10, 1890, Is tlie 
oniy provision of law conferring jurisdiction upon the circuit court in cases 
of this eharacter. 

(2) It provides that upon application of elther the Importer, or of the col- 
lecter, or of the seeretary of the treasury, as the case may be, the court may 
refer It to one of sald gênerai appraisers, as an offlcer of the court, to take 
and return to the court such further évidence as may be ofCered by them, or 
elther of them, within 60 days thereafter. 

(3) It further provides that such further évidence, with the return of the 
board, shall constitute the record upon whlch said circuit court shall proceed 
to hear and détermine the questions of law and faet Involved in the décisions 
of the board respecting the classifications of merchandlse, and the rate of 
duty Imposed thereon under such classlflcation. 

(4) This Is Dot a suit in equlty nor a suit at common law, but a spécial 
statutory proceeding provided by congress, and the statute fumishes the only 
authority given to the circuit court thereln. 

(5) No Power or authority is glven to the circuit court to refer it to any- 
body as an offlcer of the court, exeept to one of said gênerai appraisers, to 
talîe and return to the court additional évidence. 

(6) No provision is thereln made authorizlng the court to issue a commis- 
sion to take testlmony In a forelgn country as a part of the additional évi- 
dence, or to take évidence before any other ofHcer of the court than the one 
speclfied In the statute, to wit, one of said gênerai appraisers. 

(7) No provision Is thereln made for such procédure, In that respect, as in 
equlty or common-Iaw cases pending In the circuit court, of whlch sald court 
has original Jurisdiction. The jurisdiction of the circuit court In thèse pro- 
ceedings is appellate. 

(8) There is no statute of the United States authorizlng the Issuance of a 
commission in cases of this eharacter brought under the act of June 10, 1890, 

(9) The entire proceeding under that act, from beginnlng to end, is a spé- 
cial statutory one, — something différent from any practice elther in common 
law or equlty suits. 

(10) The jurisdiction and procédure of the circuit court In such cases must 
be confined within the powers bestowed by the provisions of this spécial act, 
and the court has no power to Inaugurate any procédure outside of the terms 
thereof. 

(11) There is no rule of the suprême court of the United States or of the 
circuit court providing for such a practice in this spécial Une of cases arising 
under the customs administrative act of June 10, 1890. 

(12) This is the flrst application for the Issuance of a commission ever 
made in this circuit. In so-called "Appraisers' Cases," since the passage of the 
act of June 10, 1890. 

LACOMBE, Circuit Judge (orally). There does not appear to be 
any power to issue commissions in thèse so-called "Appraisers' Ap- 
peals." Motion denied. 

Reargument denied, March 29, 1901. 
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McOLAIN, Collecter, r. FLESHMAN. 

(Circuit Court of Appeals, Thlrd Circuit. February 21, lOOlJ 

No. 21. 

L Ihtbbnaii Rkvbnuk— Stamp Taxes— Agkbkmeni'S to Ski.l Stocks. 

A stockbroker by his course of business entered Into agreements -wlth 
hls customers to buy or sell stocks at a flxed price for future dellvery. 
Each of such agreements was evldenced by a written mémorandum prop- 
erly stamped In aecordance with Schedule A of the war revenue act of 
18^, whlcli enumerates, as subject to stamp taxes Imposed by the act, 
"ail salée or agreements to sell or memoranda of sales or deliveries or 
transfers" of stock. The transactions were purely spéculative, conduct- 
ed on margins, and no actual delivery of stocks was contemplated by 
the parties, but settlement was made by the payment of dlfCerences and 
the surrender of the written memoranda. Held, that such settlements 
dld not involve agreements for a resale of the stocks, requiring new 
memoranda to be made and stamped under such provision; the courts 
having no authority to infer such agreements, contrary to the fact, for 
the purpose of extendlng the provisions of the statute to transactions not 
wlthin its terms. 

9. Same— Mode op Collection. 

Where a person fails to make and deliver blUs or memoranda of agree- 
ments made by hlm to sell stocks and afflx stamps thereto as requlred 
by section 25 of the war revenue act of 1898, a collector has no author- 
ity to demand and collect from him the value of the stamps whlch would 
hâve been requlred had he complied with the law, — the only remedy 
provlded for a violation belng by prosecutlon and fine or lmprlsonm«nt; 
and a payment so enforced by a collector under threat of sidt is illegally 
exacted, and may be recovered back. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 
For opinion below, see 105 Fed. 610. 

Wm. M. Stewart, Jr., for plaintiff in error. 
F. B. Bracken, for défendant in error. 

Before DALLAS and GRAY, Circiut Judges, and BEADFORD, 
District Judge. 

GRAY, Circuit Judge. This is an appeal from the judgment of the 
circuit court of the United States for the Eastem district of Penn- 
sylvania entered in favor of J. B. Fleshman & Co. upon a demurrer to 
a statement of claim filed by him. The suit was brought to recover 
from the collector of internai revenue the sum of $4,544.90 exacted by 
said collector from the plaintiff. As disclosed by the statement of 
claim, the appellee, Fleshman, being a stockbroker, entered into va- 
rious agreements with customers, whereby in some instances he 
agreed to sell, and in others to buy,' shares of stock. Each agreement 
was evidenced by a written mémorandum, to which, at the time it 
was issued, tax stamps were afflxed, in aecordance with the provisions 
of the war revenue act of 1898, imposing a stamp tax on sales or 
agreements to sell shares of stock. The stock embraced in thèse 
agreements was not at any time in the possession of either of the par- 
ties thereto. No delivery of stock was made in aecordance with the 
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terms of the agreements, and none was contemplated by the parties 
when they were entered into; the transactions being purely spécula- 
tive, and the intention being to settle by the payment of différences. 
Settlement in each case was in fact made in this manner, — ^Fleshman 
paying to the otber party to the agreement the différence between the 
agreed price and the market price at the time of settlement, the party 
receiving payment then surrendering to Fleshman the original mém- 
orandum isBued in connection with the transaction ; but no new paper 
or instrument of any kind was issued by either of the parties. The 
commissioner of internai revenue held that thèse settlements neces- 
sarily involved agreements to resell the stock, in connection with 
which new memoranda, bearing tax stamps, should hâve been issued, 
as provided by the act of June 13, 1898, Schedule A, and, this not hav- 
ing been done, Fleshman was liable to a tax equal to the value of the 
tax stamps which should hâve been attached to such memoranda if 
they had been issued. 

The original memoranda evidencing the agreements of purchase or 
sale had, as already stated, proper stamps attached thereto ; and the 
flrst question raised by the demurrer waa whether the subséquent set- 
tlements which in due course of such business were made between the 
appellee and his customers, by which "diflferences" were paid and re- 
ceived according to the authorized quotation of the New York stock 
market, should hâve been evidenced by memoranda to which stamps 
appropriate to contracts of sale or purchase of shares of stock should 
hâve been attached. 

Section 6 of the internai revenue act, above referred to, provides as 
foUows: 

"Sec. 6. That on and after the first day of JvUy, 1896, there shall be levled, 
collected, and paid, for and In respect of the several bonds, debentures, or 
certificates of stock and of Indebtedness, and other documents, instniments, 
matters, and thlngs mentioned and descrlbed In Schedule A of this act, or 
for or In respect of the vellum, parchment, or paper npon which such Instru- 
ments, matters, or thlngs, or any of them, shall be written or prlnted by any 
person or persons, or party -who shall make, sign, or Issue the same, or for 
■whose use or benefit the same shall be made, signed, or Issued, the several 
taxes or sums of money set down In figures against the same, respectively, 
or otherwlse specified or set forth In the sald schedule." 

Schedule A, therein referred to, is headed, "Stamp Taxes," and the 
provision with which we are concerned is as foUows: 

"On ail sales, or agreements to sell, or memoranda of sales or dellveries or 
transfers of shares or certificates of stock In any association, company, or 
corporation, whether made upon or shown by the books of the association, 
company, or corporation or by any assignment In blank, or by any delivery, 
or by any paper or agreement or mémorandum or other évidence of transfer 
or sale, whether entitllng the holder In any manner to the benefit of such 
stock, or to seeure the future payment of money, or for the future transfer of 
any stock, on each hundred dollars of face value or fraction thereof, two 
cents." 

A brief analysis of the transactions in question will, we think, 
clearly détermine the applicability thereto of thèse provisions of the 
law. The original contract was a contract in which the appellees 
agreed either to sell to or buy from their customers a certain num- 
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ber of shares of stock, and provided that thèse slxares slaould be re- 
ceivàble or deliverable witbin a certain number of days. ïhe purely 
spéculative character of the transaction is attested by the fact that 
no delivery or transfer of shares was contemplated, and that in each 
case a payment on account was made by the customer, whether it be 
a transaction of sale or of purchase on his part. This payment is re- 
ceipted for in the mémorandum in every case, and is known in stock- 
brokers' parlance as a "margin." But for the purposes of this case 
we are treating the transactions evidenced by the memoranda a^ valid 
agreements of sale or purchase. As such, they hâve had afflxed to 
them the stamps called for in Schedule A. When, however, thèse 
transactions came to be closed or "rounded up," no stocks were de- 
manded or delivered on either side, or expected to be, but a payment 
was made or received by one side or the other according as the quo- 
tatiohs of the New York stock market showed that within a given 
time the stocks had risen or fallen. This payment represented the 
différence between the prices mentioned in the memoranda of agree- 
ment at which the stocks were bought or sold, and that at which they 
were at the time given quoted in the said stock list. No sale or agree- 
ment to sell or memoranda of sale or delivery or transfer of shares or 
certificates of stock were necessary or required or appropriate in or 
to such a settlement. It wâs, as contended for by the appellees, ei- 
ther the closing of a purely wagering transaction, or the adjustment 
and payment of damages resulting to one of the parties by reason of 
the breach of contra et on the part of the other in failing to deliver 
the stock when demanded, or receive it when tendered, as provided by 
the agreement. When this settlement, by the payment or receipt of 
an amount of money representing the différence alluded to, was made, 
the transaction was closed, and the memoranda of sale or purchase 
were surrendered. No new transaction of purchase or sale being re- 
quired, there is no mémorandum or other document representing such 
supposititious sale or purchase requisite, and no légal obligation to 
make such rested upon the parties, or either of them. The parties 
chose to stop short of the point where such a document, requiring to 
be so stamped, would be necessary. Their right to so stop cannot be 
gainsaid under any correct construction of the law in question. No 
paper or instrument properly evidencing the settlement of the stock 
transactions as described above and set forth in the statement of 
claim, even if drawn up, would be included in the désignation or de- 
scription of taxable instruments in Schedule A of the revenue act. 
We are of opinion, therefore, that the imposition of tax by reason of 
thèse transactions was, for the reasons stated, wholly unwarranted. 
That the dealings in question are gambling transactions cannot afifect 
our View of the law. If congress desires to pursue them with exac- 
tions in the way of tax, it may rightfully do so; but, however désir- 
able such penalty or taxation may appear to be, it should not be in- 
flicted or imposed by a strained judicial construction. 

The court below based its opinion overruling the demurrer upon 
another ground, equally controlling and décisive of the case in hand. 
The reasôning of the court on this point is so full and clear that we 
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prefer to quote and adopt it as our own, rather than attempt to para- 
phrase it. It is as foUows: 

"Assuming the government's position to be correct, — that each of the plain- 
tifif's transactions, to be complète, should bave embraced a wi'itten contract 
to resell, duly executed, stamped, and delivered, — and assuming further that 
the war revenue act was violated beeause sueb coutracts were not executed 
and stamped, the question still remains, did sucb violation authorize tbe 
collector to demand from tbe plaintiiï a sum of money in cash? As it seems 
to me, tbis question must be answered in tbe négative. Tbe taxes under 
considération are stamp taxes upon certain agreements, and taxes of this 
kind are not sums of money assessed annually, or for any otber period, 
against eitber the citizen or bis property. ïhe remédies ordinarily used for 
tbe collection of sucb sums are not available to enforce the use of stamps 
tmder tbe war revenue act, beeause thèse remédies are not given by tbe stat- 
ute, and are not implied from the nature of tbe citizen's obligation. Stamp 
taxes upon agreements are charges by veay of excise, and tbe government 
coUects the charge by selling the necessary stamps and requiring tbem to l)e 
affixed to tbe material évidence of tbe contract. If tbis requlrement is dis- 
obeyed, tbe statutory punisbment is fine or imprisonment, coupled witb the 
suspension of the evldential value of the written instrument; but novyhere in 
the act is there to be found any provision empowering a collecter to distrain 
or sue for, or eoUect in any otber manner, tbe money that ought to bave been 
paid to the government for tbe stamps that were not used. Not being pro- 
vided for by tbe statute, the course pursued by the défendant — demanding 
and collecting cash under threat of suit — was without autbority, and the 
exaction was tberefore unlawful. Congress possessed the sole power to au- 
thorize this tax, and the sole i)ower to preacribe the means by which it should 
be collected. Meriwether v. Garrett 102 V. S. 515, 26 h. Ed. 197. No rem- 
edy by suit is given or implied by tbe act in question, nor is there to be dls- 
eovered any autbority to demand and accept money in lieu of tbe stamps 
tbat are required by law to be affixed. Tbe attorney gênerai bas recently 
shown clearly, in an opinion published in 3 Treas. Dec. 24, that the stamp 
taxes Imposed by Sehedule A contemplate an instrument or paper to which 
tbe stamp can be affixed, and bas pointed out further that tbe act requires 
tbe making of certain instruments that are liable to be taxed, wbile it leaves 
to tbe option of the parties the making of otber instruments that, if made, 
are also taxable. A penalty for failure to obey this statutory requirement is 
provided, but I find no other remedy in the act. Moreover, even if written 
agreements to resell ought to bave been made by tbe plaintiff or bis cus- 
tomers, the obligation rested upon the plaintiff only as to some of the agree- 
ments in question. In many instances be was nôt tbe seller, but tbe buyer, 
wbile Sehedule A requires a bill or mémorandum of sale to be made and de- 
livered 'by the seller' to tbe buyer. Upon any tbeory of tbe obligation im- 
posed by the act, tberefore, the plaintiff seems to hâve a good claim for at 
least $3,029.94. But, for the reason already given, I think the whole clalm 
is good. In the case of White v. Treat (C. C; decided by Judge Lacombe in 
March of this year) 100 Fed. 290, it appears tbat Treat, the collector, re- 
quired White, who had sold numerous 'calls' or written options to buy stock 
at a certain price, to purchase stamps and affix tbem to the respective calls. 
This method of procédure does not seem to hâve been objected to, and it may, 
perhaps, bave been Justified. If the calls ought to bave been stamped, White 
was not likely to object to the collector's demand that the stamps be put in, 
since he was already liable to indlctment, and might be obliged, under section 
7 of tbe act, to pay a maximum fine of ÇlOO for each offense; but, if he had 
refused to aflïx the stamps, I am unable to discover any otber remedy than 
tbe proceeding by indictment. In Uke manner, Fleshman would hâve been 
liable to Indictment if, and so far as, he, and not bis customers, was bound to 
aftix a second stamp to the agreements between bis customers and himself 
upon the completion of the game in which they were engaged, and if be 
failed so to do. If, and so far as, be was bound to exécute and deliver an 
agreement to resell, and failed to do so, Sehedule A Itself provides a penalty 



884 106 FBDBHAL EBPORTBR 

of fine or imprisonment for such omission. He eould not hâve been sued at 
law to recover the face value of the stamps alleged to hâve been necessary, 
and the exaction of payment under a threat of suit was therefore unlawful." 

We are of opinion, therefore, that on both the grounds stated the 
judgment of the court below should be afflrmed, and it is so ordered. 



BAETLETT v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 11, 1901.) 

No. 617. 

Pebjdkt— False Schedulb in Bankruptcy— Indictmbnt. 

An indictment charging the aceused vi'ith having commltted perjury by 
falsely omitting assets from his sworn schedule in banliruptcy, whieh 
allèges that he knew his schedule was false, and that he knew he was 
the owner of a specified sum of money In addition to what was mentloned 
In his schedule, is fatally defective, unless it also charges dlrectly that he 
had other property than that described In his schedule. 

In Error to the District Court of the United States for the District 
of Montana. 

The plalntlfC In error was found guilty of perjury under an indictment 
which charged him wlth making a false oath to a schedule whlch he, as a 
voluntary bankrupt, filed in bankruptcy. ïhe indictment charged him with 
deposing that he had $168.90 in money, and that his schedule contained a 
statement of ail his estate, both real and Personal. It further charged that he 
then and there well knew that the schedule did not contain a statement of 
ail his estate, both real and Personal, In accordance wlth the acts of congress 
relating to bankruptcy; that he then and there well knew it was not true 
that the said schedule aforesaid contained a statement of ail his estate, both 
real and personal, In accordance with the acts of congress relating to bank- 
ruptcy, but that he "then and there well knew that, in addition to the said 
estate so set forth as aforesaid in the schedule aforesaid, he was then and 
there the owner of the sum of five thousand dollars in money, the said money 
being lawful money of the United States, a more particular description of 
which said money is to the grand jnrors aforesaid unknown." The plaintifC 
in error demurred to the indictment for the reason that the facts stated were 
Insufflcient to constitute a public offense, in that the indictment failed to state 
that the aceused was the owner of the sum of $5,000 which was alleged to 
bave been omitted from his schedule. One of the assignments of error is that 
the court overruled the demurrer. 

McHatton & Cotter, for plaintiff in error. 
William B. Kodgers, for défendant in error. 

Before GH^BEKT, ROSS, and MOEEOW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Is the indictment fatally defective for the reason that it fails to 
allège directly that the aceused, at the time of making his affldavit, 
had in fact other property than that vs'hich he deposed that he had? 
There can be no doubt that at common law it is absolutely necessary 
to an indictment for perjury to include direct and spécifie alléga- 
tions negativing the truth of the alleged false testimony, together 
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with aiîannative avennents setting up the truth. by way of aiitithe- 
sis. This requirement was not one of fonn merely, but was regarded 
as going to the essence of the indictment. It was considered neces- 
sary to make such "assignments of perjury" in order to infonn the 
accused of the nature and cause of the accusation against him. Sec- 
tion 5396 of the Revised Statutes enacts the substance of the common- 
law rule in this regard by requiring that an indictment for perjury 
must set forth the substance of the offense charged, "together with 
the proper averment to falsify the matter wherein the perjury is as- 
signed." Said the court in Markham v. U. S., 160 U, S. 319, 326, 16 
Sup. et. 288, 40 L. Ed. 441: "An indictment for perjury that does not 
set forth the substance of the offense will not authorize judgment 
upon a verdict of guilty." The suprême court has repeatedly declared 
the rule to be universal "that every ingrédient of which the offense is 
composed must be accurately and clearly expressed in the indictment 
or information, or the pleading will be held bad on demurrer." U. S. 
V. Mann, 95 U. S. 580, 24 L. Ed. 531; U. S. v. Carll, 105 U. S. 611, 26 
L. Ed. 1135; U. S. v. Gruikshank, 92 U. S. 542, 23 L. Ed. 588. An 
indictment which charges the accused with, having committed perjury 
by falsely omitting from his schedule in bankruptcy certain of his 
property must not only allège that his déposition was false in that 
regard, but it must go further, and allège that he had other property, 
and describe the property so omitted; otherwise, it does not inform 
him of the offense with which he is charged, and does not contain 
proper averments to falsify the matter wherein the perjury is assigned. 
U. S. V. Pettus (C. G.) 84 Fed. 791; U. S. v. Morgan, Morris, 341. 
The indictment in the présent case does not directly charge that 
the accused had, at the time of making his aflfldavit, property other 
than that which was described in his schedule. It allèges that he 
knew that his affidavit was not true, and that he knew that he was 
the owner of the sum of |5,000 in addition to what was mentioned in 
his schedule. This is not an allégation that the accused owned 
|5,000 above what was mentioned in his schedule. It is contended 
that it is équivalent to such an allégation, because it may be rea- 
soned that he had the money from the allégation that he knew he had 
it; or, in other words, that he could not hâve known he had it unless 
he had it. The facts material to be charged in an indictment must be 
stated clearly and explicitly, and must not be left to intendment, or 
reached by way of inference or argument. The indictment in this in- 
stance States no ultimate fact in regard to the ownership of the $5,000, 
or even as to its existence. It states only a condition of the mind of 
the accused, knowledge that he is said to hâve possessed. This is not 
sufficient. Harrison v. State (Tex. Gr. App.) 53 S. W. 863; Com. v. 
Still, 83 Ky. 275; Com. v. Porter (Ky.) 32 S. W. 138; Com. v. Wein- 
gartner (Ky.) 27 S. W. 815. In the case last cited the indictment 
charged the défendant with falsely deposing that one to whom he had 
let a house had, without his knowledge or consent, sublet the same; 
and that he well knew that he had authorized and consented to the 
subletting of said house. It was held that this was not tantamount to 
charging that the accused swore that his tenant had sublet the house 
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without his knowledge or consent. The court said: "In the case 
under considération we may reach the conclusion by a process of 
reasoning, and only by such process, that to aver that the witness 
'well knew' he had authorized and consented to the subletting is 
équivalent to the averment that he had authorized and consented to it ; 
but it is not in fact a spécifie averment of the falsity of the matter on 
which the false swearing is assigned, and this is held to be necessary 
in ail the cases." In Corn. v. Porter it was charged that the défend- 
ant svi^ore falsely that he did not see a certain person at a certain 
place, that he knew the testimony to be false, that the said person 
was at said time and place "in the présence and sight" of the défend- 
ant. It was held that this was insufScient, and that the indictment 
must aver that the défendant then and there actually saw the person. 
"Barker could hâve been in the présence of the accused," said the 
court, "and still not hâve been seen by him. He could hâve been 
in his sight, — that is to say, at a point where accused could hâve seen 
him had his eyes been cast in that direction, — and still not hâve been 
seen by him." We think the demurrer to the indictment should hâve 
been sustained. The judgment is reversed, and the cause remanded, 
with instructions to quash the indictment and discharge the plaintif! 
in error. 



UNITED STATES v. MORIAEITY. 
(Circuit Court, S. D. New York. February 20, 1901.' 

1. CENsrs — FicTiTious Beturks — Indictment — Sufpicibnct. 

An Indictment for maliing a false and fictitious census return is suffi- 
cient, though it fails to charge that it was made to the superviser of the 
district, since that officiai Is the only one authorized to receive it. 

2. 8amb. 

An indictment under the census act of March 3, 1899, which punishes 
the maklng of a "false certificate and fictitious return," Is not bad because 
It charges the making of a false and fictitious return, slnee there may be 
a false certificate without a fictitious return, but there eannot be a ficti- 
tious return that Is not false. 

3. Same. 

An Indictment for making a false and fictitious census return Is suffi- 
cient though It fails to state that the form on which It was made was 
prescribed by the dlrector of the census, the presumption being that no 
other form was used, In the absence of allégations to the contrary. 

4. 8amb. 

An indictment for making a false and fictitious census return is not dé- 
tective because a portion of such return contains information not required 
by statute, and omits information demanded. 

6. Bame— Census Act— Constitution ality. 

So far as the government seeks voluntary information relatlng to man- 
ufacturing and mechanical establishments, the census act of March 3, 1899, 
is not violatlve of the provision of the fédéral constitution that private 
property shall not be taken for public use without compensation. 

6. Same. 

A person sworn to obtain information relatlng to manufacturing and 
mechanical establishments, required by the census act of March 3, 1899, 
eannot make a fictitious return and escape punishment on the ground that 
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the act violâtes the provision af the fédéral constitution that private prop- 
erty shall not be talien for public use wlthout compensation. 
7. Samb. 

The functions vested in the national govemment authorize the obtain- 
ment of information relatlng to manufacturing and mechanical establish- 
ments demanded by the census act of March 3, 1899, though Const. art. 
1, § 2, par. 3, and section 9, merely direct congress to talie a census of the 
population for the purpose of apportioning représentatives and direct 
taxes. 

William "V. Moriarity was charged with having made a fictitious 
census retum, and demurred to the indictment. Demurrer over- 
ruled. 

Henry L. Burnett, U. S. Atty. (William S. Bail, of counsel). 
Kellogg & Eose (Abram J. Eose, of counsel), for défendant. 

THOMAS, District Judge. The following discussion relates to the 
sufficiency of an indictment charging a spécial agent with having 
made a "fictitious return," Vithin the meaning of section 21 of the 
census act of March 3, 1899, which provides for the punishment of 
such agent "if he shall willfully and knowingly make a false certif- 
icate or fictitious return." The act enjoins the collection of infor- 
mation by supervisors, enumerators, and spécial agents (section 6); 
confers on spécial agents an equal authority with enumerators (sec- 
tion 17); charges each enumerator with the collection in his subdi- 
vision of the facts and statistics required by the population schedule, 
"and such other schedules as the director of the census may déter- 
mine shall be used by him in connection with the census, as provided 
in section 7 of this act," and enjoins that "it shaU be the duty of 
each enumerator to forward the original schedules, duly certified, 
to the superviser of census of his district as his returns under the 
provision of this act" (section 12). The act further provides that, 
"whenever he shall deem it expédient, the director of the census may 
withhold the schedules for said manufacturing and mechanical sta- 
tistics from the enumerators of the several subdivisions in any or ail 
cases, and may charge the collection of thèse statistics upon spécial 
agents, to be employed without respect to locality." Section 7. Sec- 
tion 7 provides "that thé twelfth census shall be restricted to in- 
quiries relating to the population, to mortality, to the products of 
agriculture and of manufacturing and mechanical establishments." 
The présent question concems inquiries relating to manufactures. 
Section 7 provides in this regard that: 

"The schedules of inquiries relating to the products of manufacturing and 
mechanical establishments shall embrace the name and location of each estab- 
lishment; character of organization, whether Indlvldual, co-operatlve, or 
other form; date of commencement of opérations; character of business or 
kind of goods manufactured; amount of capital Invested; number of proprie- 
tors, firm members, co-partners, or officers, and the amount of thelr salaries; 
ntmiber of employés, and the amount of thelr wages; quantity and cost of 
materials used In manufactures; amount of miscellaneous expense; quartity 
and value of products; time In opération during the census year; charactei 
and quantity of power used, and character and number of machines em- 
ployed. The form and subdivision of inquiries necessary to secure the Infor- 
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matlon tmder the foregoing topics relatlng to manufacturing and mechanical 
industries shall be in the discrétion of ttie director of tlie census. The infor- 
mation collected shall be of and for the fiscal year of such corporations or es- 
tablishments having its termlnatiou nearest to and preceding the flxst of June, 
nineteen hundred." 

The indictment charges that défendant, on October 11, 1900, "he- 
ing then and there a spécial agent appointed under and by autbority 
of an act of congress entitled 'An act to provide for taking the twelfth 
and subséquent censuses,' approved March 3, 1899, and having taken 
and subscribed his oath of office as such spécial agent as prescribed by 
the director of the census, did uniawfully, willfuUy, and knowingly 
make a false and fictitious retum in and upon 'Schedule 3 — Manufac- 
turers,' being upon a form consisting of four pages, commencing on 
the first page thereof with the figures and words, '7-469. Twelfth 
census of the United States,' the said return purporting to be that of 
one Joseph Silverman, of New York City, at number 4 Montgomery 
Street, post ofQce address, 'N, Y. City'; and the said false and fictitious 
return, at the time the same was so made, was in the words and fig- 
ures foUowing, that is to say." Then follows what purports to be 
Form 7-469, bearing the heading, "Twelfth Census of the United 
States. Schedule No. 3 — ^Manufacturers." Following this are spaces 
to be filled and signed by the spécial agent or enumerator, showing 
the etate, country, supervisor'B district number, enumeration district 
number, and the date when the collection of the information was 
made, ail of which, save the supervisor's district number and enumera- 
tion district number, purport to be filled. The apparent subscription 
of the défendant follows. Thereafter there are provided spaces for 
the name of the establishment, which is omitted, for the name of the 
corporation, flrm, or individual owner, the location of the factory or 
shop, city or town, street and number, post office, ail of which pur- 
port to be filled, and immediately below this is the following: 
"Department of the Interior, Census Office. 

"Washington, D. C, June 1, 1900. 

"The information returned on this schedule should cover the business year 
of the establishment most nearly conforming to and preceding the census 
year which ends .Tune 1, 1900. Ail answers will be held absolutely conflden- 
tial. No publication will be made in the census. reports disclosing the names 
or opérations of individual establishments In any particular. Spécial agents 
and enumerators of the census are liable to a penalty of $500 if they disclose 
any information obtained in their officiai capaclty. 

"William R. Merriam, Director of the Census." 

Below this is printed an extract from the act of congress of March 
3, 1899 (section 22), and below that the heading "Certiflcate," with 
this underwritten : "This is to certify that the information contained 
in this schedule is complète and correct, to the best of my knowl- 
edge and belief." This purports to be signed by Joseph Silverman, 
over the printed words, "[Signature of the person furnishing the in- 
formation.]" Following this are printed questions calculated to elicit 
the information required by section 7 of the act, and written answers 
tending to give the same, but not covering ail the information re- 
quired, and, in some instances, asking for information not required, 
as the défendant now contends. 
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The indictment further charges as follows: 

"And the said return, so appearing upon the said form, was then and there 
a sham, a fabrication and invention, the same belng false, untrue, and flctl- 
tlous in tbe parts thereof written and supplied and added to the printed parts 
of said form, — that is to say, the flllings-ln of the Bame, — bo that the said 
return as a whole became and was false, fictitious, and fraudulent, and con- 
trary to the meaning of the said aet of congress relating to manufacturing and 
the retums of schedules concerning the same; and he, the said William V. 
Moriarity, then and there well knew that the said return was false, fictitious, 
and fraudulent in the respects hereinbefore set forth. And so the jurors 
aforesald, on their oaths aforesaid, do say that William V. Moriarity, in man- 
ner and form aforesaid, at and in the district aforesaid, and within the 
jurisdiction of this court, on the said llth day of October, in the year of our 
Eiord nineteen hundred, having taken and subscribed the oath of office re- 
quired by the act of congress aforesaid, did unlawfuUy, wlUfully, and know- 
ingly make a fictitious return, against the peace of the United States and 
their dignity, and contrary to the form of the statute of the United States in 
sueh case made and provided." 

The other counts of the indictment are similar in their légal e£- 
fect. 

The objections to the indictment will be considered seriatim. 

First Objection. There is no suiBcient allégation that the défend- 
ant made the return to any one authorized by statute to receive it. 
The charge is that the défendant, a spécial agent under the act de- 
scribed, made a fictitious return as above indicated. The act pro- 
vides that the return shall be made to the superviser, and to him 
alone could it be made by a spécial agent There is no occasion to 
State that he made the return to the supervisor, when there is spécifie 
description of the agent's officiai position, duties, and the law under 
which he qualifled and was acting, and the return has a particular 
and single meaning under that act, and can be made to one ofacial, 
and one only. The indictment is not faulty in this regard. 

Second Objection. The statute punishes the making of a false 
certificate and fictitious return, while the indictment charges the 
making of a false and fictitious return. The fact is that the indict- 
ment charges a fictitious return. On the first page the statement 
is that the return is "false and fictitious" ; later, the allégation is that 
the return was "a sham, a fabrication and invention, the same being 
false, untrue, and fictitious in the parts thereof written and supplied 
and added to the printed parts of said form," etc., as above quoted ; 
and, finally, the charge is that the défendant made a "fictitious re- 
turn." It is difftcult to understand how an accusation that a return 
was pure invention could be more amply and clearly described. There 
might be a false certificate without a fictitious return, but there 
could not be a fictitious return that was not false. 

Third Objection. There is no allégation that the form upon which 
the return was made was prescribed and adopted by the director of 
the census. But there is a letter of direction on the return, pur- 
porting to be signed by the director of the census. There is no pre- 
sumption that the défendant f orged the letter, and there is no charge 
to that eflect in the indictment, but the presumption is that the name 
and olflcial title of the director of the census was attached by his 
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order. Moreover, an agent authorized to obtain information, under- 
taking by bis oath to do so, and purporting to do so, would be pre- 
sumed to use a form authorized for that purpose in th.e absence of 
négative statement in the indictment; and to this may be added the 
suggestion that the statute directs the agent to obtain the informa- 
tion, and a charge that he undertook to do so and made a flctitious 
return would be sufflcient. By the statute, the "form and subdivi- 
sion ol inquiries" are "in the discrétion" of the director of the census. 
If the director neglected to provide for "form and subdivision," and 
the défendant assumed to perfonn the duty of conducting the in- 
quiries laid upon him by the statute, he would offend, if he made a 
fictitious return, wherever he got the form. It would not lie with 
him to excuse his offense upon the ground that he did not employ 
a form and subdivision adopted by the director. 

Fourth Objection. The return purports to contain information not 
required by the statute, and omits inquiries demanded. The sur- 
plusage, if any, is exceptional, as are the omissions. Does this ex- 
cuse the défendant for fabricating what the statute authorizes? It 
is thought not. 

Fifth Objection. The census act is unconstitutional; hence the de- 
fendant's fabrication is not punishable. It is urged that the power 
of the gênerai government to order a census is given and limited by 
article 1, § 3, par. 3, of the constitution, relating to the appor- 
tionment of représentatives and direct taxes among the several states 
according to their respective numbers, and the direction that "the 
actual enumeration shall be made within three years after the flrst 
meeting of the congress of the United States and within every sub- 
séquent term of ten years in such manner as they shall by law di- 
rect," read in connection with the fourth subdivision of section 9, 
"that no capitation or other direct tax shall be laid unless in propor- 
tion to the census hereinbefore directed to be taken," and the sec- 
ond section of the fourteenth amendment, that "représentatives shall 
be apportioned among the several states according to their respective 
numbers, counting the whole number of persons in each state ex- 
cluding Indians not taxed," which section provides that, upon con- 
ditions mentioned, the basis "shall be reduced in the proportion 
which the number of such maie citizens shall bear to the whole num- 
ber of maie citizens twenty-one years of âge in such state." More- 
over, it is contended that the inquiry directed with relation to manu- 
factures is invalid, by virtue of article 5, that no person "shall be 
deprived of life, liberty or property without due process of law, nor 
shall private property be taken for public use without just compen- 
sation"; and, in support of this contention, the discussion of Judge 
Eicks, in TJ. S. v. Mitchell (D. G.) 58 Fed. 993, is invoked. E-espect- 
ing the provision last quoted, it is suiHcient to observe that the per- 
son whose life, liberty, or property may not be jeopardized is not 
objecting, and that, if the provision that answers to the inquiries 
might be coerced were invalid, yet the remainder of the act would not 
fall with the void part. So far as the government sought and re- 
ceived voluntary information, the act would not be open to the criti- 
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cism suggested. But a statute is assumed to be valid until some one 
complains wh.ose rights it invades. Even such person may waive 
a constitutional provision made for his beneflt. People v. Brooklyn, 
F. & C. I. K Ce, 89 N. Y. 75, 93. A person who bas swom to gather 
the information may not fabricate it and invoke the protection of tbe 
constitution made in favor of the rights of citizens, which rights the 
accused, as chargea, falsely prétends to bave violated. 

Respecting the suggestion that the power of congress is limited 
to a census of the population, it should be noticed that at stated pe- 
riods congress is directed to make an apportionment, and to take a 
census to furnish tbe necessary information therefor, and that cer- 
tain représentation and taxation shall be related to that census. 
This does not probibit tbe gatbering of other statistics, if "neces- 
sary and proper," for tbe intelligent exercise of other pov^ers enu- 
merated in the constitution, and in sucb case tbere could be no 
objection to acquiring this information through the same machinery 
by which the population is enumerated, especially as such course 
would favor economy as well as tbe convenience of tbe government 
and the citizens. In McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 
579, Judge Marshall said "be v^ould be charged with insanity who 
should contend that the législature might not superadd to the oath 
directed by the constitution such other oatb of office as its wisdom 
might suggest." It would be curious governmental debility that 
should incapacitate the nation from directing its census enumerator 
to ask an inhabitant conceming bis business because for certain 
purposes he was only to be counted, and perbaps his gender ascer- 
tained. The functions vested in tbe national government autbor- 
ize the obtainment of the information demanded by section 7 of the 
census act, and tbe exercise of tbe rigbt beflts an exalted and pro- 
gressive sovereign power, enacting laws adapted to tbe needs of tbe 
vast and varied interests of the people, after acquiring detailed knowl- 
edge thereof. Illustrations of this ability and duty of the govern- 
ment to make tbe researches involved in the act of congress under 
considération by far outrun tbe necessities of the présent décision, 
and awaken a just satisfaction that tbe fédéral government is not a 
crippled and resourceless dépendent, but rather a living political 
entity, sovereign within its just sphère, meeting its ever-widening 
obligations, and making large contributions to tbe welfare of its citi- 
zens and to the world. Wbile purely internai affairs of the states 
are and should be beyond the power of the fédéral government, the 
powers that the constitution bas imposed bring it into close inti- 
macy with ail tbe activities of tbe people, whatever their pursuits or 
conditions. For the national government to know something, if not 
everytbing, beyond the fact that tbe population of each state reacbes.^ 
a certain limit, is apparent, wben it is considered what is the dépend- 
ance of this population upon tbe intelligent action of the gênerai gov- 
ernment. Sanitation, immigration, naturalization, tbe opening and 
development of the public domain ; the laying of taxes, duties, imposts, 
and excises, involving tbe adjustment of duties for the purposes 
of revenue to the domestic products of every kind, and tbe taxation 
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of industries, as illustrated in the laws for coUecting an internai 
revenue, and in wJiat is known as the "War Revenue ïax Law"; the 
fostering of exports; the immense appropriation annually for the de- 
velopment and improvement of waterways for the purposes of com- 
mercial interchange between the states and the states and foreign 
nations; the establishment of post offices and post roads; the char- 
tering of corporations for the convenient réception and distribution 
of money to meet the convenience and exigencies of trade; the in- 
stitution of a just System of bankruptcy; the promotion of highways 
of travel by railway and otherwise; vigilant protection and helpful 
interest in suggested facilities of transportation in other countries; 
a judicious considération of giving or withholding aid to our mer- 
chant marine; the necessity of providing a suitable volume of money 
for the purpose of facilitating the exchange of commodities; the mak- 
ing of commercial treaties with foreign countries and establishing 
reciprocal trade relations with the same; the building of ships, forts, 
and public buildings; the equipment and maintenance of armies,— 
for thèse and similar purposes the government needs each item of 
information demanded by the census act, and such information, when 
obtained, requires the most careful study, to the end that the ful- 
flillment of the governmental function may be wise and useful. If 
one shall sélect any of the powers reposed in the fédéral government 
as above indicated, and the enumeration is not complète, and con- 
sider thoughtfully the direct essentîal aid that the information, in 
whole or in part, sought by the act, must give, he will not hesitate to 
ascribe plenary ability to congress to obtain such information. A 
government whose successful maintenance dépends upon the éduca- 
tion of its citizens may not blindly legislate, but may exercise the 
right to proclaim its commands, after careful and full knowledge of 
the business life of its inhabitants, in ail its intricacies and activities. 
The demurrer should be overruled. 



MTJLLEN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit February 12, 1901.) 

No. 885. 

1. Ckiminal Law— Présomption of Good Chakacter— Right to Instruction. 

In a crlmlnal trial in a fédéral court, where no testimony has been 
offered as to the previous character of tbe accused, a presumption of good 
character exists In his favor, of wbich, upon a request therefor, the jury 
should be Instructed. 

2. Same — Instructions— Comment on Depbndant's Character. 

It is prejudieial error for the court, in charging the jury In a crlminal 
case, to comment unfavorably upon the gênerai character of the accused, 
or to intimate his opinion that the accused is not of good character, where 
there was no évidence In the case upon the subject. It is only permlsslble 
for a judge in a fédéral court to express an opinion on the facts when It 
Is based upon évidence in the case; and such comment is, moreover, in- 
consistent with the presumption of good character which the law ralses 
In favor of the accused, and deprives hlm of the benefit of such presump- 
tion with the jury. 
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In Error to the District Court of the United States for the District 
of Kentucky. 

The plaintififs in error were Indlcted for alleged violations of the Kevised 
Statutes of the United States (section 5508), in that, being respectively jiidge 
of the élection, sheriff of élection, clerk of élection, and challenger, at an 
élection held on NoTember 7, 1900, at Loulsville, Ky., for the élection of 
persons to fill certain state and municipal offices, they had entered into a 
conspiraey to injure, oppress, threaten, and intimidate certain colored persons, 
on account of their race, color, and previous condition of servitude, in the. free 
exercise and enjoyment of the right and privilège which such persons then 
and there had, and which was then and there secured to them by the con- 
stitution and laws of the United States, of voting for persons to flll said offices. 
In the progress of the trial no évidence was olïered, either by the government 
or défendants, conceming the gênerai character of the accused prior to the 
commission of the alleged offense. In the course of the charge the learned 
judge said: "Now, it is a fact that cannot eseape your attention — could not 
probably eseape your attention — that, if thèse défendants desired, or anybody 
behind them desired, to hâve colored men deprived of the right of voting, that 
it would be at such a precinct as this; and it is not improbable that just such 
men as thèse défendants would be chosen to earry that object into exécution. 
Those are circumstances that you might weigh In this case in reaching a con- 
clusion." At the conclusion of the charge, in the présence of the jury, 
counsel for the prisoners excepted to this comment, to which the court re- 
spouded: "What I said on that subject may stand, beeause it is well qualified. 
The jury understand it was only the comment of the court, which they were 
not bound by." Further, counsel for plaintlfCs in error, at the conclusion of 
the charge, said: "If your honor please, we offered your honor an instruction 
that the défendants were presumed to be persons of good character, and that 
that presumption prevailed during the progress of the case." To which the 
court responded: "I do not thinli that the jury should be told that the de- 
fendants are presumed to be persons of good character, but they are presumed, 
as the court had told the jury, whether of good character or bad character, to 
be innocent untll their guilt has been established to the exclusion of a rea- 
sonable doubt by testimony." An exception was taken to the court's ruling in 
declining to Instruct the jury as to the good character of the accused, and, be- 
fore the jury retired, the défendants, and each of them, moved the court to 
instruct and charge the jury as foUows: "You are charged that the law 
présumes the good character of the accused, and such presumption is to be 
considered as évidence in favor of the accused in considering the question of 
the guilt or Innocence of them, or any of them." But tlie court refused to so 
Instruct the jury, to which ruling of the court each of the said défendants 
then excepted. 

Lawrence Maxwell, Jr., Swager Sherley, and Thos. R. Gordon, for 
plaintififs in error. 
R D. Hill and W. C. P. Breckenridge, for the United States. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after stating tlie f oregoing facts, delivered the 
opinion of the court. 

The comment of the judge in his charge and the several refusais to 
charge in the exceptions noted raise the question whether in a crim- 
Inal trial, in a court of the United States, where no testimony has 
been offered as to the previous good character of the accused, a pre- 
sumption of such good character exists in favor of the accused, of 
which, upon a request to that effect, the jury should be instructed. 
The suprême court of the United States, dealing with the presump- 
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tion of innocence in criminal trials, in the case of Coffin v. U. S., 156 
U. S. 432, 460, 15 Sup. Ct. 394, 405, 39 L. Ed. 481, 493 (opinion by 
Mr. Justice White), said: 

"The fact that the presumption of Innocence Is recognized as a presumptlon 
of law, and is characterlzed by the civilians as a presumptio juris, demon- 
strates that it is évidence in favor of the accused; for in ail Systems of law 
légal presumptions are treated as évidence givlng rise to resulting proof to the 
fuU estent of their légal efficacy." 

This reasoning applies to the presumption, if such exista, of good 
character of the accused, and should be given in the charge to the 
jury where a spécifie request on that subject is made at the trial. 
Does such presumption exist? We fail to flnd any différence of 
opinion in the well-recognized text writers-upon this subject. Ail 
assert that a presumption exista in favor of the accused in the ab- 
sence of testimony that he had a good character previous to the time 
of the alleged commission of the offense in question. It is true that 
the government may not attack the character of the accused until he 
puts it in issue by afSnnative testimony on his part. He is not obli- 
gea to do this, but may. if he sees fit, rest upon the presumption 
raised by the law. Bishop states the doctrine thus: 

"The doctrine is that the défendant is presumed to. be innocent, and his 
character to be at least of ordinary goodness." 1 Bish. New Cr. Proc. (4th 
Ed.) § 1112, par. 2. 

This philosophical writer couples the presumption of innocence with 
that of character. Underhill, in his late work on Criminal Evidence, 
states the law in the following terms: 

"The character of the accused means his réputation; 1. e. the gênerai con- 
sensus of opinion regarding him, based on his deportment and conduct, which 
is held by his neighbors, friends, and acquaintances. The accused may al- 
vi'ays prove his good character. If, however, he offers no évidence on this 
point, the law présumes he has a falr and respectable, if not, indeed, an excel- 
lent, character; and does not permit any presumption of guilt to arlse from 
his silence, or from his failure to ofCer évidence on this point. That his 
character is bad can never be presumed, nor should the prosecution be permit- 
ted to comment imfavorably upon this omission." Section 76. 

We had occasion to examine this question under somewhat différ- 
ent circumstances than those which arise in this case in the case of 
McKnight t. U. S., 38 C. C. A. 115, 97 Fed. 210, where the trial court 
permitted the prosecutor to comment upon the failure of the accused 
to produce évidence of his good character, and argued that the jury 
could thereby draw the conclusion that such failure of proof showed 
a want of such character. We held such comment, when approved 
by the court, to be réversible error. It is true that there are cases 
which hold that, where there is no testimony upon the subject, the 
court is not obliged to say anything to the jury, either one way or 
the other. But, if the presumption exists in favor of the accused, it 
cannot be available to him unless he can hâve an instruction advis- 
ing the jury of this proposition of law. This presumption, to the 
extent to which it exists, though less important, is as much his right 
in a criminal trial as the presumption in favor of his innocence. It 
is in consonance with the gênerai principle of law that a man is pre- 
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sumed to stand ordinarily well, and to hâve at least the average qual- 
ities of morality and good conduct. Taking the charge of the court, 
together with the commenta as to good character, above set forth, 
the jury were practically instructed that no presumption existed in 
favor of the good character of the accused; for the learned judge said 
that he did not think the jury were to be told that the défendants 
were presumed to be persons of good character, but, whether of good 
character or bad character, they were presumed to be innocent. This 
language affords the inference that this presumption exists only in 
favor of innocence, and not of character. The court, without testi- 
mony on that subject, conveyed to the jury its impression that 
the character of the accused was such that it raised an inference of 
the likelihood of their participation in just such violations of law as 
were chargea in the indictment. It is true that the learned judge 
said, in response to an exception upon this subject, that it might stand 
because well qualified, and that the jury would understand that they 
were not bound by it. Nevertheless, it was the comment of the court, 
without supporting testimony upon which to base it, and inconsist- 
ent with the presumption which the law raised in favor of the ac- 
cused. Doubtless, the judge, in a criminal trial, in the United States 
courts, may express his opinion upon the évidence in the case; and, 
where no rule of law is incorrectly stated, and the jury left to draw 
their own conclusions, his expression of opinion will constitute no 
ground for reversai. See cases collected note 12, Vany v. Peirce, 26 
C. C. A. 521 (s. c. 82 Fed. 162). "While this is the gênerai rule, the 
suprême court of the United States, in a number of cases, bas had 
occasion to call attention to the limitations of this doctrine. Hick- 
ory V. U. S., 160 U. S. 408, 16 Sup. Ct. 327, 40 L. Ed. 474. The sub- 
ject was fully discussed in the opinion of the chief justice in Starr 
V. U. S., 153 U. S. 616, 14 Sup. Ct. 919, 38 L. Ed. 841. In that case 
the chief justice quotes with approval the language of the suprême 
court of Pennsylvania in Burke v. MaxwelPs Adm'rs, 81 Pa. St. 153, 
as follows: 

"When there is sufEclent évidence upon a given point to go to the jury, it 
is the duty of the judge to submit it calmly and Impartially. And, if the 
expression of an opinion upon such évidence becomes a matter of duty under 
the circumstances of the partlcular case, great care should be exercised that 
such expression should be so given as not to mislead, and especially that it 
should not be one-sided. The évidence, if stated at ail, should be stated ac- 
eurately, as well that which makes in favor of a party as that which makes 
against him. Déductions and théories not warranted by the évidence should 
be studiously avoided. They can hardly fail to mislead the jury and work 
injustice." 

The chief justice adds: 

"It is obvions that under any System of Jury trials the Influence of the trial 
Judge on the Jury is necessarily and properly of great weight, and that his 
lightest Word or Intimation is received with déférence, and may prove con- 
troUing. Hicks v. U. S., 150 U. S. 442, 452, 14 Sup. Ct. 144, 37 L. Ed. 1137. 
The circumstances of this case apparently aroused the indignation of the 
learned Judge in an uncommon degree, and that indignation was expressed 
in terms which were not consistent with due regard to the right and duty of 
the jury to exercise an Independent judgment in the premises, or with the cir- 
cumspection and caution which should eharacterize judicial utterances." 
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Had there been testimony in this case warranting the comment, it 
would net hâve been error for the judge to bave assisted the jury by 
sucb views as he entertained, leaving tbem free to décide disputed 
matters of fact for themselves. But the ease was devoid, as we hâve 
seen, of testimony as to the character of the accused. Doubtless, the 
oppressive conduct of the accused, if the witnesses for the government 
are to be believed, in preventing the exercise of the right of suffrage 
on the part of those clearly entitled to that privilège, vFhich was rep- 
rehensible in the extrême, had something to do with the commenta of 
the learned judge, and prompted the suggestion that such men as 
the accused would be persons from whom such conduct might be 
expected. There was no testimony in the case to warrant thèse com- 
menta, and, in their nature, they must be regarded as prejudicial to 
the accused in a high degree. We do not understand the practice in 
the fédéral courts, libéral as it is, to permit such commenta outside 
of the testimony to go to the jury with the great weight which at- 
taches to intimations of opinion from the judge. We think this com- 
ment, when coupled with the refusai to charge, as requested, upon the 
subject of character, practically destroyed the beneflt of the presump- 
tion to which the accused were entitled. In this view of the case, 
we are constrained to reverse the judgment, and grant a new trial, 
without passing upon the other questions made in the case. 
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(Circuit Court of Appeals, Sixth Circuit. February 12, 1901.) 

No. 849. 

1. LoTTEKiBS — Construction of Fkderal Statute. 

Act Mardi 2, 1895, providing that "any person wha shall cause to be 
brought within the United States from abroad, for the purpose of dis- 
posing of the same, or deposited In or carried by the mails of the United 
States, or carried from one state to another in the United States, any 
paper, eertificate, or instrument purporting to be or represept a ticliet, 
chance, share, or interest in or dépendent upon the event of a lottery," 
etc., defines three separate and distinct offenses; and to constltute an 
offense under either the second or third clause It is not necessary that the 
paper, eertificate, or Instrument should hâve been brought Into the United 
States from abroad for the purpose of disposing of the same, those being 
the éléments of the first offense alone. 
S. Intkrstatb Commerce — What Constitutes — Lottery Tickets. 

The provision of Act March 2, 1895, that "any person who shall cause 
to be • * * carried from one state to another in the United States 
any paper, eertificate, or instrument puiportiug to be or represent a ticliet, 
chance, sliare, or interest in or dépendent ujxjn the event of a lottery 
• * * or similar enterprise," shall be guilty of an offense, is within 
' the constitutional power of congress to regulate commerce among the 
States, and covers a case where an Individual carries from one state Into 
another a ticket or a sUp of paper which is understood by ail the parties 
to the transaction to represent the Interest of the purchaser of a chance 
in a lottery or "policy" game in which the drawing has not taken place. 

8. CONSPIRAOT — CKIMINAL PrOSBCUTION — SUFFICIBNCT OF EVIDENCE. 

To sustain an indictment eharging a conspiracy to commit an offense 
agalnst the United States, under Eev. St. § 5440, It is not necessary that 
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there should be direct eyldcnce of a formai agreement; but It Is sufladent 
If the évidence of the separate détails of the transaction as It was carrled 
ont Indicates with the requislte certainty the existence of a preconcerted 
plan and purpose. 

4. Criminal Law— Kkvibw on Appkal— Objections to Btidbncb. 

It Is the established rule In the courts of the United States that, to entl- 
tle a party to a revlew of rulings admittlng évidence, counsel, In maklng 
thelr objections, must state the grounds thereof. 

In Error to the District Court of the United States for the South- 
ern District of Ohio. 

Thomas Shay, for plaintiffs in error. 
Sherman T. McPherson, for the United States. 

Before LUBTON, DAY, and SEVEBENS, Circuit Judges. 

SEVEEENS, Circuit Judge. The above-named plaintiffs in error 
were convicted in the court below of the offense of having conspired 
to commit an offense against the United States. The statute which 
créâtes the offense of conspiracy and makes it punishable is section 
5440 of the Revised Statutes, as amended by the act of May 17, 1879, 
which is as follows: 

"If two or more persons conspire elther to commit any offense against the 
Dnlted States or to defraud the United States In any manner or for any pur- 
pose, and one or more of such parties do any act to efCect the object of the 
conspiracy, ail the parties to such conspiracy shall be liable to a penalty of 
not more than ten thousand dollars, or to imprisonment of not more than two 
years, or to both fine and Imprisonment, in the discrétion of the court." 

The offense which the plaintiffs in error are chargea with having 
conspired to commit is deflned by the flrst section of the act passed 
March 2, 1895, entitled "An act for the suppression of lottery trafiSc 
through national and Interstate commerce and postal service sub- 
ject to the jurisdiction and laws of the United States." This sec- 
tion reads as follows: 

"That any person who shall cause to be 
brought wlthln the United States from abroad, for the purpose of dlsposing 
ôf the same, 

or deposited In or carrled by the mails of the United States, 
or carrled from one state to another In the United States, any paper, certlfl- 
cate, or Instrument purporting to be or represent a ticliet, chance, share, or 
interest in or dépendent upon the event of a lottery, so-called gltt concert, 
or slmilar enterprise, offering prlzes dépendent upon lot or chance, or Bball 
cause any advertisement of such lottery, so-called gift concert, or similar 
enterprise, offering prizes dépendent upon lot or chance, to be brought Into 
the United States, or deposited in or carrled from one state to another In the 
same shall be punishable in the flrst offense by imprisonment for not more 
than two years or by a fine of not more than one thousand dollars, or both, 
and In the second and after offenses by such imprisonment only." 

We have divided the clauses of this section in such manner as to 
indicate what we conceive to be the true construction thereof, aa 
will be hereafter explained. The indictment charges the respond- 
ents with having conspired within the district — 

"To cause to be carrled from one state to another in the United States, to wlt, 
from the city of Newport, in the state of Kentucky, to the dty of Cincinnati, 
106 P.— 5T 
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m the State of Ohlp, papers, certlôcates, and Instruments purportiag to be 
and to represent, as they then and there well knew, tickets, chanceâ, ; shares, 
and interests in and dépendent upon the event of a lottery and similar enter- 
prise ofïering prizes dépendent upon lot and chance; that Is to say, to cause 
to be carried as aforesaid papers, certlfleates, and Instruments purporting to 
bé and to represent the chances, shares, and Interests in the prizes which, by 
lot and chance, might be awarded tx> persons (to thèse grand Jurors unknown) 
who mlght sélect certain ntunbers whlch by lot and chance shonld be included 
in twelve numbers drawn and selected as herelnafter stated, at certain draw- 
ings in lottery, which was an enterprise ofEerlng prizes dépendent upon lot and 
chance, and commonly known as 'policy,' and consisted, as they then and 
there well knew, In the drawing and sélection by lot and chance, at stated 
intervais, of twelve of the numbers from ohe to seventy-elght, inclusive, and 
of awarding prizes in varions amounts (to thèse grand jurors unknown) to 
those who prior to the time of any one of said drawings and sélections, upon 
tlie payment of a small sum of money, may hâve selected varions combina- 
tions of numbers Included In the said twelve nimibers thereafter drawn and 
selected by lot and chance as aforesaid." 

And it is further chargea that: 

"In pursuance of the conspiracy, and to effect the object thereof, being 
for the purpose of causing to be carried from one state into another in the 
United States, to wlt, from the state of Kentucky to the state of Ohio, as 
aforesaid, papers, certlfleates, and instruments purporting to be and to repre- 
sent tickets, chances, shares, and interests in and dépendent upon the event 
of a lottery and similar enterprise ofCering prizes dépendent upon lot and 
chance, as aforesaid, as they then and there well knew, said Anthony HofC, 
John Edgar (alias Peter Edgar), Charles W. Keilley, and John Francis did then 
and there, on said date aforesaid, in the county, state, circuit, division, and 
district aforesaid, unlawfuUy, knowingly, and feloniously cause to be carried 
from one state to another in the United States, to wit, from Newport, in the 
state of Kentucky, to Cincinnati, in the state of Ohio, flve certain papers, eer- 
tificates, and instruments purporting to be and to represent chances, shares, 
and interests In the prizes to be awarded by lot and chance in the drawings 
to be made thereafter in said certain lottery, commonly known as the game 
of 'policy,' which said papers, certiâcates, and instruments were in the words 
and figures, foUowlng, to wit: [Hère follow certain blocks of figures and let- 
ters.]" 

And thereupon the indictment proceeds: 

"Said papers, certlfleates, and instruments, and the letters and figures 
thereon, purported and represented to be and were tickets, chances, shares, 
and interests in and dépendent upon the event of a lottery and similar enter- 
prise ofEering prizes dépendent upon lot and chance, and were and did repre- 
sent various combinations of numbers selected by one H. T. Harrison, and 
other players and persons to the grand jurors unknown, as and being their 
interest and chance in a proposed drawing of said lottery, in accordance with 
the gênerai scheme and plan hereinbefore described, — contrary to the form 
of the statute in such case made and provided, and agaînst the peace and 
dignity of the United States of America." 

Upon the trial the government offered évidence tending to prove 
that the respondents adopted a scheme of lottery business, called 
by them "policy," which they subsequently carried into opération, 
of the character following: The principal office for the transaction 
of the business was located in a building in Cincinnati, Ohio. The 
place where the drawings of numbers from a wheel were made was 
located in another building or room adjoining the principal office 
and connected with it by a private way. In various places in that 
city and elsewhere, in Ohio and other states, one, at least, being in 
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Xewport, Ky., they had offices or stations at which the patrons pur- 
chased tickets or chances in the drawings to be thereafter made in 
Cincinnati, at the place mentioned. Successive numbers from 1 to 
78, inclusive, were each day put into the wheel, and at each drawing 
12 numbers were taken out. A list of thèse 12 numbers was taken 
into the principal office and there recorded. Several hours in the 
day before thèse drawings respectively took place, the patrons pur- 
chased chances at the subofiSces or stations from an agent of the 
respondents, or from one of the latter, in charge at that place. In 
this instance the purchase was made of the respondent Hoiï at the 
Newport office. The purchaser (Harrison, in this instance) chose 
3 of the numbers from 1 to 78, inclusive, and wrote them upon a 
slip of paper, of which, according to the method of doing business, 
he kept a duplicate. He handed his list of numbers, with figures 
to dénote the sum paid, upon a slip of paper, and the money to pay 
for his chance, to the person in charge, to be transmitted to the 
principal ofBce in Cincinnati, by the "carrier," who would call to 
take them up. When thèse slips and the moneys were ail brought 
into the principal office, the drawing above mentioned took place. 
If the 3 numbers on the slip were of the 12 drawn from the wheel, 
the purchaser would win the prize, |200, when the game (of which 
there were several forms) was played on the basis above stated. If 
not, he lost. A report of the drawings was sent back to the station 
from which the slip came, and, if any purchaser had made a "hit," 
his slip would be returned with the prize to be there delivered to 
him. Of the respondents, Keilley was in charge of the principal 
office, Francis of the drawings, Hoff of the station in Newport, as 
already stated, and Edgar was the carrier. The slip of paper taken 
by the carrier represented the interest of the purchaser of the chance, 
and, although containing figures only, it had a definite meaning, 
and was understood by ail the parties concerned. It was the 
transportation . of some of such lîsts, one being that of Harrison, 
from Newport, Ky., to Cincinnati, Ohio, with knowledge of their 
character, that constituted the overt act done in pursuance of the 
conspiracy. 

The flrst question to be resolved arises upon the contention, made 
by counsel for plaintiffs in error, that upon the due construction of 
the first section of the act of March 2, 1895, the successive clauses 
enumerating the several cases in which the offense may be commit- 
ted ail dépend upon a condition which is supposed to exist in con- 
séquence of the words flrst occurring, that the paper, certificate, etc., 
bas been brought into the United States from abroad for the pur- 
pose of disposing of the same. It is argued that this must be so for 
the reason, and this is the principal ground of the argument, that 
by the second section of the act there is an express provision that 
no former statute against the establishment of lotteries, traffic in 
lottery tickets, and the circulation thereof or of advertisements re- 
lating thereto, should be deemed to be repealed by implication 
Without going through with a référence to and an analysis of ail 
such former statutes, it is sufQcient to say that none such bas been 
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brought to our attention which is inconsistent with the statnte in 
question, unless it be the act of September, 1890, which relates to 
the carriage of matter concerning lotteries in the mails, and which 
imposes a différent penalty in such cases from that imposed by the 
act in question. From the fact of such discrepancy, it is contended 
that congress must hâve intended that the language of the later 
act should be construed to refer only to things brought in from 
abroad to be disposed of in this country, against which there had 
been no previous législation imposing any other penalty than a for- 
feiture. There is some force in this argument, but we do not think 
it sufflcient to overcome the clear indications to the contrary. In 
the first place, it would render the composition of the first section 
of the act of 1895 ungrammatical. In the next place, the title to 
the act indicates an intention to exert the power of congress in ail 
directions authorized by the clauses of the constitution relating to 
the régulation of commerce and the establishment of a mail service. 
Besides, the distribution of subjects, by the language used in the 
latter part of the section, refleets upon the former part a similar 
meaning, and the whole section is in apt language to cover the 
ground indicated by the title of the act, and we see no necessity 
for extending the condition that the matter is brought in "for the 
purpose of disposing of the same" to other cases than that of bring- 
ing it into the United States from abroad. We hâve no doubt that 
the purpose of congress was to lay its hand upon the business at 
each and every one of the enumerated steps taken for the purpose 
of carrying it on, and that one of the steps it had in contemplation 
was the carrying of the instruments employed in the business from 
one state to another, and that as to this oiïense no qualification that 
the act should be done with the purpose of disposing of the thing 
carried was intended. We may at this point observe that, inasmuch 
as the section of the act under considération constitutes three dis- 
tinct offenses, we do not conceive it to be necessary to détermine 
to what extent the act is inconsistent, in respect to the forbidden 
use of the mails, with former statutes, or, if there be such inconsist- 
ency, what the effect thereof may be; for the case before us does 
not involve that offense. 

But the question upon which we hâve the gravest concern, and 
which is of much importance, arises upon the objection that the act 
of March 2, 1895, in so far as it relates to the mère carrying of the 
obnoxious matter from one state into another, though done with 
knowledge of its character, transeends the constitutional power of 
congress. The statute was enacted in the exercise of the power to 
regulate commerce with other countries and between the states, and 
the power to establish post offices and post roads. That part of the 
statute on which the pi-esent indictment is founded dépends upon the 
authority which may be exercised under the grant to congress of the 
flrst of thèse powers, and the question is whether the business in 
which thèse parties were engagea is "commerce" within the meaning 
of that terra in the constitution. The question opens a fleld upon 
which Bome lines hâve been clearly marked, but with respect to the 
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particular inquiry with which we hâve to deal we hâve no distinct 
guide. Commerce is said by Chief Justice Marshall in the leading 
case of Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23, to undoubtedly 
mean "traific," but to mean more than that, and to signify "inter- 
course." But both of thèse latter are gênerai words, and do not pre- 
eisely define what kind of intercommunication is meant; and we hâve 
to f ollow the course of subséquent adjudication in further elucidation 
of the scope and meaning of the word. Without going into other 
lines of inquiry than those wliich are most nearly relevant to the prés- 
ent subject, vi'e come to the case of Paul v. Virginia, 8 Wall. 168, 19 
L. Ed. 357, where the question was whether an agent of a New York 
insurance company, who was engaged in effecting insurance for his 
Company in Virginia with résidents of the latter state, was subject 
to certain régulations of that state of the conditions and manner 
nnder and in which such business should be done; and it was held — 
First, that it was compétent for the state to prescribe the conditions 
upon which the foreign corporation should be admitted to do business 
in the state; and, second, that the business of insurance, conducted as 
that was, was not interstate commerce. It is to be observed, how- 
ever, that, as pointed out by Mr. Justice Field, the business there in 
question did not involve intercourse between one party in one state 
and another party in another state; for the transactions took place 
wholly in Virginia, and the communications between New York and 
Virginia were wholly between the constituents of one party, — that is 
to say, the insurance company and its agent, — and the dealing was 
not between those persons. Said Mr. Justice Field: 

"The policies do not take effect — are not executed contracts — until dellvered 
by the agent In Virginia. They are, then, local transactions, and are gov- 
erned by the local law. They do not constitute a part of the commerce 
between the states, any more than a contract for the purchase and sale of 
goods In Virginia by a citizen of New York while In Virginia would constitute 
a portion of such commerce." 

That case would seem to hâve sometimes received a wider inter- 
prétation than the décision upon the facts would justify, and to hâve 
been supposed to justify the proposition that a contract of insurance 
elïected through interstate communication is not interstate com- 
merce; but no authoritative décision affirming that proposition bas 
been cited or bas been found by us. 

In the Trade-Mark Cases, lOÔ U. S. 82, 25 L. Ed. 550, Mr. Justice 
Miller, in the course of reasoning from analogies, at page 95, 100 U. 
S., and page 552, 25 L. Ed., said that: 

"In Paul V. Virginia, 8 Wall. 168, 19 L. Ed. 357, this court held that a policy 
of Insurance made by a corporation of one state on property situated in an- 
other was not an article of commerce, and did not come within the clause we 
are considering. 'They are not,' says the court, 'commodities to be shipped 
or forwarded from one state to another, and then put up for sale.' On the 
other hand," pursues the learned justice, "in Almy v. California, 24 How. 
169, 16 L. Ed. 644, it was held that a stamp duty jmposed by the législature 
of California on bills of lading for gold and silver transported from any 
place in that state to another out of the state was forbidden by the constitu- 
tion of the United States, because, such instruments being a necessity to the 
transaction of commerce, the duty was a tax upon exports." 
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With great déférence to the learned justice, we cannot think tliat 
liis statement of what was lield in Paul v. Virginia was correct ; and, 
moreover, the ground on which he says tliat tliat décision was placed, 
namely, that policies of insurance are not commodities to be sMpped 
from one state into another and there put up for sale, could not be 
supported as sufficient, in view of what bas been decided in other cases 
presently to be referred to, and would, as it seems to us, be much nar- 
rower than the bounds of the définition given in Gibbons v. Ogden. 

The case of Paul v. Virginia was again cited in Philadelphia Fire 
Ass'n V. New York, 119 U. S. 110, 7 Sup. Ct. 108, 30 L. Ed. 342, but 
only, in that case, in support of the proposition that a state bas power 
to prescribe the conditions on which a foreign corporation may be 
admitted to do business in the state. The question there was wheth- 
er a foreign corporation which had entered the state and carried on 
business therein could question the validity of a law of the state 
prescribing such conditions. Paul v. Virginia was again referred to 
in Hooper v. California, 155 U. S. 648, 15 Sup. Ct. 207, 39 L. Ed. 297 
(at page 653, 155 U. S., page 209, 15 Sup. Ct, and page 300, 39 L. 
Ed.), which was a case involving the validity of a statute of California 
making it a misdemeanor for a person in that state to procure insur- 
ance for a résident thereof from a foreign corporation which had not 
filed the bond required by another statute of that state. The court 
held that the law was a valid exercise of the right of the state to 
prescribe conditions upon which the foreign corporation should be 
allowed to do business therein, unless such business of the foreign 
company was one of a "fédéral nature," one class of which is Inter- 
state commerce. To the contention that marine insurance (which 
was the business that the respondent was charged with having con- 
ducted without flling the bond required) was Interstate commerce, 
and so beyond the reach of state authority, it was replied that: 

"This proposition involves an erroneous conception o£ wliat eonstitutes In- 
terstate commerce. That the business of insurance does not generically ap- 
pertain to such commerce has been settled since the case of Paul v. Virginia, 
8 Wall. 168, 19 L. Ed. 357. See, also. Philadelphia Fire Ass'n v. New Yorli, 
119 U. S. 110, 7 Sup. Ct. 108, 30 L,. Ed. 342, and authorities there clted." 

It is not within our province to question the law as declared by 
the court in that case, nor bave we any disposition to do so; but, 
for the purpose of comparing the classes of cases which we deem most 
relevant to our présent dùty, we are, no doubt, permitted to say that 
what we understand the language of the opinion last cited to mean 
is that the eiïecting of insurance is not necessarily Interstate busi- 
ness, and would not be so where the contract was made in the state 
and the participants in the transaction were in the state. The case 
does not décide that if, by the method of doing the business, the party 
desiring insurance in one state should transmit bis application there- 
for to an insurer in another state, and the insurer should thereupon 
transmit to the insured his acceptance of the application, this would 
not constitute Interstate commerce. But, if this were so established, 
we do not think the doctrine would be applicable hère, for reasons 
hereinafter stated. This class of cases is principally relied upon by 
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coiinael for plaintiffs in error as declaring the ruie that io order to 
constitute commerce there must be traflûc in commodities, and that 
interstate commerce involves aiso the transportation of such com- 
modities from one state to another, and that mère business intercourse 
between parties residing in différent states, unaccompanied by the 
transportation of commodities such as are bought and sold by 
traffic, is not within the scope of commerce between the states with- 
in the meaning of the constitution. But we do not think that, upon 
a comparison with other décisions of the suprême court, so broad a 
doctrine was intended to be afSrmed in the cases to which we hâve 
referred. , 

Passing to other classes of cases arising upon the exercise of the 
power in question, it has been frequently held, as was said by Mr. Jus- 
tice Bradley in Orutcher v. Kentuciiy, 141 U. S. 47, 11 Sup. Ct. 851, 
35 L. Ed. 649, that the power of congress over interstate commerce 
is coextensive with its power over foreign commerce. Indeed, both 
are included in an identical grant. Can it be possible to hold that 
congress has not the power to prohibit the importation from abroad 
into the United States of instrumentalities for carrying on a busi- 
ness fraught with evil to its inhabitants? Or, to put a precisely rel- 
evant question, can it be doubted that congress has the authority to 
legislate against the importation of lottery tickets into the United 
States from foreign countries, as it has attempted to do by this act? 
It would seem that the déniai of such power would be an unfortunate 
and uncalled-for restriction of the grant of authority intended by 
the constitution. Until recently congress had not seen fit to exer- 
cise its power in this direction, and for this reason the instance 
seems novel; but, in the circumstances, this is no argument against 
its existence. 

In respect to the inquiry as to what constitutes interstate com- 
merce, and particularly to the question whether it is limited to the 
case of trafQc in and the transportation of commodities for the pur- 
poses of such traific, référence may be profitably had to some other 
cases decided by the suprême court. We hâve already indicated our 
view that in Gibbons v. Ogden the subjects which were included in 
the power granted congress were not thought to be so restricted. In 
the case of Gloucester Ferrv Co. v. Pennsylvania, 114 U. S. 196, 5 
Sup. Ct. 826, 29 L. Ed. 158,"' it was held that the transportation of 
passengers, as well as freight, from one state to another by a ferry, 
was interstate commerce. In the case of Covington & G. Bridge Oo. 
V. Kentucky, 154 U. S. 204, 14 Sup. Ct. 1087, 38 L. Ed. 962, it was 
held that the company's bridge across the Ghio was an instrumen- 
tality of interstate commerce, because it furnished the means of in- 
tercourse between the people of two states, and the taking of toll for 
the passage of persons, as well as of freight, was interstate business. 
In that case it was remarked by Mr. Justice Brown, in delivering the 
opinion of the court, referring to the Gloucester Ferry Co. Case: 

"If, as was Intimated In that case, Interstate commerce means simply com- 
merce between the states, it must apply to ail commerce which crosses the 
state line, regardless of the distance from which it cornes or to which it is 
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bound. In other words, If It be commerce to send goods (rom Cincinnati, lu 
Ohlo, to Lexington, In Kentucky, it Is eqnally such to send goods or travel la 
pereon from Cincinnati to Covington." 

And again: 

"Commerce was deflned in Gibbons y. Ogden, 9 Wlieat 1-189, 6 L. Ed. 23- 
189, to be 'intercourse,' and tlie tlionsands of people wlio daily pass and repass 
over tlie bridge may as tmly be said to be engaged in commerce as if they 
were shlpplng cargoes of mercliandise from New Yorli to Llverpool." 

In tliat case tke "bridge" was a mère instrumentality. It was the 
use of it for the purpose of intercourse between the people of the two 
States which impressed upon the structure the character of an in- 
strumentality or agency of such intercourse. Indeed, it is impossible 
to conceive that an instrument by which business is transacted can 
hâve any commercial character otherwise than as is reflected upon it 
by the business itself . Whether it be a ferry, a bridge, a railroad, or 
a telegraph Une, the agency has no intrinsic quality which brings it 
within the purview of the commerce clause of the constitution. It 
acquires that quality from its appropriation to the uses of Interstate 
commerce. 

In Western Union Tel. Co. v, Texas, 105 U. S. 4=60, 26 L. Ed. 1067, 
it was decided that intercourse by the telegraph between the states 
is Interstate commerce, and that a tas on messages is a tax on the 
commerce itself; and this doctrine has been reaffirmed in several 
subséquent cases. So it was held in the Passenger Cases, 7 How. 
283, 12 L. Ed. 702, and Henderson v. Mayor, etc., 92 U. S. 259, 23 L. 
Ed. 543, that the unportation of passengers into the United States was 
conmierce with f oreign nations, and so within the control of con- 
gress; and so it is not doubted that congress may legislate for the 
exclusion of passengers who, from diseased or other conditions, would 
be an offense to the welfare of the public. And in Crandall t. Ne- 
vada, 6 Wall. 35, 18 L. Ed. 744, the doctrine of the cases last cited 
was applied to the transportation of passengers by a railroad from 
one state into another. Thèse cases seem to us altogether incon- 
sistent with the idea that Interstate commerce is limited to traflQc in 
commodities or merchandise. In the telegraph cases, for instance, 
it is nowhere suggested that the messages which would be exempt 
from state taxation should be such only as relate to trafQc. In the 
passenger cases there is no élément of barter of commodities or mer- 
chandise of any sort. 

In the présent case it would seem that the enterprise in which thèse 
parties are alleged to hâve been engaged was one which involved 
business intercourse between parties in différent states, and that by 
means of the transportation of the instruments with which it was 
carried on from one state into another; and it is not material that 
transportation was done by a private individual, rather than by a 
corporation. The slip which represented the interest of the buyer 
of the chance, its contents being understood by ail the parties to the 
transaction, was a ticket in the lottery. That the game was a lot- 
tery has several times been decided in the state courts. People v. 
EUiott, 74:,Mich. 264, 41 N. W. 916, 3 L. R. A. 403; Corn. v. Sulli- 
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van, 146 Mass. 142, 15 N. E, 491; Wilkînson v. Gill, 74 N. T. 63; 
State V. Kansas Mercantile Ass'n, 45 Kan. 351, 25 Pac. 984, 11 L. 
E. A. 430. 

The inclination of our judgment is to hold that the statute in ques- 
tion is net invalid, and that the présent case is covered by it. But, 
conceding that there may he some doubt of the correctness of our con- 
clusion that the statute is within the power of congress, the doubt we 
hâve is not sufficient to justify us in holding it to be invalid. Au- 
thority to legislate upon the subject of Interstate commerce is con- 
ferred upon congress in tenus which contain no restriction. That 
body must, from the necessity of the case, détermine to what par- 
ticular matters its power extends. Its détermination is not final, 
but it should be made unmistakably clear that the assumption was 
erroneous before the courts can be justified in holding that the power 
did not exist. 

It is further objected that the indictment is defective in not show- 
ing that a lottery was being conducted. No objection was made on 
this account either before or at the trial. We think it appears with 
reasonable certainty that such a transaction was being carried on, 
although the averments are not, perhaps, so direct and spécifie as 
would hâve been necessary to encounter a prompt objection on that 
account. The indictment is much more full and spécifie than that in 
Com. V. Sullivan, supra, which the court said was "well enough." 

It is also urged that the évidence did not justify the verdict, in that 
there was no proof of conspiracy to do what was doue. As has been 
often remarked, it is not necessary that direct évidence of a formai 
agreement should be given in such cases. If the évidence of the sep- 
arate détails of the transaction as it was carried out indicates with 
the requisite certainty the existence of a preconcerted plan and pur- 
pose, that is sufflcient; and we think the évidence was such as to 
warrant the verdict. 

Many objections were made upon the trial to the rulings of the 
court in admitting évidence. More than 150 errors are assigned, a 
large proportion of which relate to thèse rulings. Many of the ob- 
jections related to similar matters, and there was needless and tire- 
some répétition. We hâve, however, gone through the bill of excep- 
tions, and hâve found no instance in which any ground or reason 
whatever was assigned on which the objections were made. The rea- 
son for the rule requiring counsel to state the grounds of their objec- 
tions is augmented where the frequency of objections may lead the 
court to the conclusion that the counsel is content to take his chan- 
ces in finding the reasons afterwards. The rule itself is settled by a 
great number of decided cases, many of which are collected in 8 Enc. 
PI. & Prac, at page 163; and see, especially, as indicating the prac- 
tice in the courts of the United States, Camden v. Doremus, 3 How. 
315, 11 L. Ed. 705, and Tabor v. Bank, 10 G. C. A. 429, 62 Fed. 383. 

General exceptions were taken to the charge of the court to the 
jury. Some of them hâve been disposed of by what we hâve said in 
dealing with the topics already discussed. We hâve examined the in- 
structions of the court, as well as the requests of counsel for the re- 
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apondents to charge the jury, and think the case was fairly submitted 
to the jury, and that ail proper instructions were given them. In view 
of the multitudinous exceptions and assignments of errer under this 
head, we must content oursçlves with refraining from a separate dis- 
cussion of each. The judgment will be afiGirmed. 



PACKER V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 8, 1901.) 

No. 39. 

1. PosT Office— UsiNG Mails to Defraud— Pkosecutions. 

In a prosecution of a défendant under Rev. St. § 5480, on an Indietment 
charging him with having devised a sclieme to defraud, to be efEected by 
the use of the post-offlce establishment of the United States, wliere the 
goTernment introduced évidence, In support of the speeiflc charges made, 
showlng that défendant under an assumed name deposited In a post office 
eirculars addressed to the persons naméd in the Indietment, who were 
Etrangers to him, solidtlng remittances to be used by him in stocli spécu- 
lations on account of such persons, which eirculars contained on their face 
persuasive évidence of a scheme to defraud, and that défendant received 
through the post office remittances of money from such persons, which he 
subsequently reported to them as having been lost in such spéculations, 
such évidence was sufflcient to warrant the submission of the case to the 
jury. 

2. Same— Fraudulent Intent— Evidence of Othbr Transactions. 

In such a prosecution, the question of fraudulent Intent being the princi- 
pal issue, other similar business transactions, conducted by défendant a 
year prior to those charged in the indietment, are not so remote in time 
that the court may not. In its discrétion, permit them to be proved. Such 
évidence does not tend to prove that défendant had devised a scheme to 
defraud by the use of the mails, but that he was then engaged In a scheme 
similar in other partieulars to that charged, the fraudulent character of 
which Is in issue. 
8. Criminal Law — Evidence — Lettehs Writtbn to Défendant. 

A letter, written to a défendant charged with having devised a scheme 
to defraud, to be efCected by the use of the mails, by a person claimed to 
hâve been defrauded by means of such scheme, after the transaction on 
which the charge was based had been elosed, which contained a narrative 
of the past transaction and charges of fraud against défendant, but which 
was not answered or acted on by him, was not admissible in évidence 
against him, either as part of the res gestœ or as implying an admission 
on his part of the truth of the statements made therein; and its admission 
over his objection was prejudicial error. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Frederick B. House, for plaintifE in error. 
Ernest E. Baldwin, for the United States. 

Before WALIAOE, LACOMBE, and SBQPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The plaintifE in error was convicted 
upon three counts of an indietment charging him with the offenses 
deûned by section 5480, Eev. St. U. S. The indietment contained 
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seven counts, and on the trial the government elected to proceed up- 
on the flrst, second, and seventh. The counts charged him, in sub- 
stance, with having devised a scheme to defraud, to be effected by 
the use of the post-office establishment of the United States, which 
consisted in inducing other persons to intrust him with money for 
investment in stock spéculations, pursuant to which he deposited in 
the post office a certain circular signed by the âctitious name "James 
S. Robinson," depicting his success as an opei-ator in such spécula- 
tions, and promising the return of the moneys intrusted to him, 
together with large profits. The flrst count alleged that, pursuant 
to the scheme to defraud, he deposited one of thèse circulars in the 
post office at the city of New York January 28, 1899, addressed to 
one Moody at Portland, Me. The second count charged him with 
receiving, pursuant to the scheme to defraud, from the post office 
at New York City, on the 3d day of February, 1899, a letter contain- 
ing a cheek from Moody for |300. The seventh count charged him 
with receiying, pursuant to the scheme to defraud, from the post 
office at New York City, on the Ist day of March, 1899, a letter from 
one Kriebel inclosing |50 in currency. 

Upon the trial the govemment produced several wit'nesses, each of 
wbom testifled that he had received through the mail one of the cir- 
culars; that subsequently he made a remittance to Robinson, ad- 
dressed to him at No. 32 Broadway, New York City; and that sub- 
sequently he received a letter from Robinson informing him that the 
investment had proved disastrous, and the amount remitted had been 
lost. The government also proved that registered letters addressed 
to James S. Robinson were receipted for by the plaintiff in error ; 
that mail matter generally so addressed was delivered to him at the 
office No. 32 Broadway, New York City; and that the business at 
such office was conducted by him under the name of Robinson. The 
government also proved that one of the circulars signed by Robinson 
was addressed to Moody, and was mailed at New York City on or 
about January 28, 1899; that on or about February 3, 1899, Moody 
sent through the mail, addressed to Robinson at No. 32 Broadway, 
New York City, the letter and remittance described in the second 
count of the indictment; and that Kriebel received through the mail 
one of the circulars signed by Robinson, and thereafter, and shortly 
before the Ist day of March, 1899, sent through the mail, addressed 
to Robinson at No. 32 Broadway, New York City, a letter inclosing 
the remittance described in the seventh count of the indictment. 

The correspondence which ensued between Robinson and the per- 
sons who sent remittances to him was introduced in évidence. In 
this correspondence Robinson acknowledged receipt of the remit- 
tances, referred vaguely to the spéculations in which he was using 
them, in the earlier stages held out assurances of large profits, and 
finally explained how disaster had befallen the spéculations. In the 
correspondence with Moody, Robinson's last letter was written 
March 18, 1899, and announced the total loss of the funds intrusted 
to him for use in spéculation. After the introduction of this letter 
the government introduced a letter in reply from Moody to Robin- 
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son, writt'en Marcli 20, 1899. This letter rehearsed in part the sub- 
stance of the previous correspondence, referred to a "Burlington 
deal," ont of which Robinson should hâve made a large profit for 
Moody, and set forth generally a narrative and inferences tending to 
sliow that Eobinson was a fraud, and had been deceiving Moody from 
tiie start. Witnesses were also examined by the government who 
gave testimony about dealings with the accused in December, 1897, 
and January and February, 1898, tending to show that he was then 
doing business under the name of the Hughes Investment Company, 
and called himself Hughes; that the business he was then conduct- 
ing was similar in its nature and methods to that which he solicited 
in the circulars, and subsequently carried on. 

Exceptions were taken upon the trial to the ruling of the trial 
judge refusing to direct a verdict of acquittai, as requested by the 
accused at the close of the évidence; to his ruling in receiving the 
testimony in regard to the transactions of the accused in December, 
1897, and January and February, 1898, against the objections to its 
competency ; and to the ruling admitting the Moody letter of March 
20, 1899, against the objection to its competency. The assignmenta 
of error which hâve been argued at the bar are founded upon thèse 
exceptions. 

To justify a conviction under the statute it was incumbent upon 
the government to prove that the accused had devised a scheme to 
defraud; that he intended to effect the scheme by opening corre- 
spondence with some other person or persons through the post- 
office establishment of the United States; and that in carrying out 
such scheme he either placed in or received from some post ofiSce of 
the United States a letter or packet. The statute permits the in- 
dictment to severally charge offenses to the number of three when 
committed within the same six calendar months. Each letter thus 
placed in or received from the post ofiice pursuant to the scheme 
constitutes a separate and distinct offense. Ex parte Henry, 123 
U. 'S. 372, 8 Sup. et. 142, 31 L. Ed. 174. 

We entertain no doubt that the trial judge correctly refused to 
direct a verdict of acquittai. The circular carried upon its face such 
persuasive évidence of a scheme to defraud that it is somewhat re- 
markable that any person of ordinary intelligence should hâve been 
deluded by it to believe that it offered an honest proposition for an 
investment or spéculation. It was extensively distributed by mail 
to résidents of distant localités, who had never had any dealings 
with the accused, and to whom he was a stranger. We think that 
this circular, and the subséquent correspondence, were enough to 
authorize a finding by the jury that the scheme contemplated ob- 
taining the money of unwary persons, ostensibly for use by the ac- 
cused in stock spéculations to be conducted at his discrétion, and of 
keeping it and converting it to his own use by postponing a settle- 
ment with his employers, ànd finally representing that it had been 
lost in some untoward tum of the stock market. The proof was 
clear that he intended to effect this scheme by opening correspond- 
ence through the post office, and that in carrying it out the circulars 
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and the lettera were placed in and received from the post oflQce, aa 
speciflcally charged in the indictment. If the circulars, the corre- 
spondence, and the transactions of the accused, as exhibited by the 
testimony of the witnesses, were capable of an interprétation con- 
sistent with his innocence, the question was one for the jury, and not 
for the court. 

The most serious criticism made upon the ruling admitting the 
évidence in regard to the previous business transactions of the ac- 
cused is because of the remoteness of the time at which thèse trans- 
actions took place. Evidence of offenses not connected with the one 
for which the accused is on trial is generally inadmissible. Ordina- 
rily, it does not tend to prove him guilty of the particular offense, 
and is exceedingly prejudicial in afiecting his character with the 
jury. It is compétent only when the quo animo is in issue. Be- 
cause the intent is in issue whenever in criminal or in civil actions 
a fraudulent scheme or act is the subject of proof, évidence is com- 
pétent of other frauds of like character committed by the party char- 
ged at or near the same time. In such cases the évidence is compé- 
tent only when the other frauds or criminal acts are so connected as 
to time, and are so similar in other relations, that the same motive 
may reasonably be imputed to them ail. Lincoln v. Claflin, 7 Wall. 
138, 19 L. Ed. 106; Insurance Co. v. Armstrong, 117 U. S. 591, 6 
Sup. et. 877, 29 L. Ed. 997; Mayer v. People, 80 N. Y. 364. It is 
obviously impossible to lay down a deflnite rule limiting the time 
within which such transactions must hâve taken place in order to 
make proof of them compétent. Although it is generally said in the 
adjudications that they must hâve occurred about the same time as 
the commission of the particular fraud or offense in issue, such a 
statement îs quite indeflnite; and in some of the reported cases 
proof of them has been received although they occurred months be- 
fore, and in others although they occurred afterwards. In the ap- 
plication of this rule each case must dépend largely upon its own 
facts, and not infrequently the lirait of time must rest practically 
in the discrétion of the trial judge. We are not prepared to say that 
the transactions which were permitted to be proved in the présent 
case were so remote in point of time as to be inadmissible, notwith- 
standing they took place about a year before those for which the 
accused was indicted. The évidence did not tend to show that the 
accused had devised a scheme to defraud to be effected by the use 
of the mails, but it did tend to show that he was then engagea in 
a scheme similar in other particulars to that charged in the indict- 
ment, the fraudulent character of which was in issue. 

The introduction in évidence of the Moody letter was prejudicial to 
the accused, and we can discover no ground on which the ruling 
receiving it can be upheld. It was written and sent after the of- 
fenses charged in the indictment had been committed. The corre- 
spondence between Moody and the accused while the transactions 
evidencing the scheme to defraud were taking place was compétent, 
because the letters were verbal acts constituting a part of the res 
gestss. It was also compétent because the letters from the accused 
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■were admissions of facts contained in tbem, and a response to tte 
letters of Moody, and the latter were necessary to a correct under- 
standing of the scope and effect of the admissions. It Is urged that 
the last Moody letter was compétent because it was a reply to a let- 
ter from the accused soliciting further remittances from Moody. 
The contention is fallacious unless it can be maintained as a cor- 
rect légal proposition that a request admits in advance the state- 
ments made in response. This would be a very dangerous doctrine, 
and flnds no color of support in the law of évidence. If only that 
part of the reply refusing to make further remittances had been read, 
no harm would hâve been done; but, as has been stated, the letter 
was, in substance, a narrative of past events, of which there was 
no other évidence, and an argument to demonstrate that the accused 
had been guilty of a scheme to defraud Moody. It is also urged that 
the letter was admissible as a tacit admission by the accused of 
the truth of its statements, it having been proved that the accused' 
did not reply to it. Admissions, of course, may be inferred from 
silence as well as from express statements, but it has been uniformly 
held by the courts that the failure to reply to a letter is not to be 
treated in a criminal or in a civil action as an admission of the con- 
tents of the letter. In Com. v. Eastman, 1 Cush. 215, the court said : 

"The letters, however, If properly Identlfled, would not, of themselves, au- 
thorize any Inference against the défendants. They were only the aets and 
déclarations of others; and, unless adopted or sanetloned by the défendants 
by some reply or statement, or by some act done in pursnance to their sug- 
gestion, they onght not to préjudice the défendants. Letters addressed to 
an individual, aad received by him, are not to hâve the same efCect as verbal 
communications. Silence in the latter case may authorize the inference of an 
assent to the statement made, but not equally so In the case of a letter re- 
ceived, but never answered or acted upon. So far as thèse letters might be 
shown by other proof to hâve been acted upon or sanetloned by the défend- 
ants, Bo far they would be compétent évidence." 

In People v. Green, 1 Parker, Cr. B.. 17, the court said: 

"The maxlm, 'Qui tacet eonsentire vldetur,' has also been appUed between 
the parties to certain mercantile dealings; as where an aceount current was 
sent to the party by letter, and no objection made to It within a given time, 
establlshed by convenienee or by commercial usage. But It could not, In 
prlnclple, be applicable to facts stated In a letter which the party was not 
bound or Interested to answer. It would be placlng a man entlrely at the 
merey of another if he was bound by what others chose to assert in addressing 
letters to him. In no case could his silence be considered an admission of 
such facts." 

It could not be applicable to any case where the letter only tends 
to support a charge of guilt, and where it has been folio wed by no 
action, and no response on the part of the person receiving the let- 
ter. The same principle has been repeatedly applied in civil actions. 
Fairlie v. Denton, 3 Car. & P. 103; Gaskill v. Skene, 14 Q. B. 664; 
Leamed v. Tillotson, 97 N. Y. 1; Bank v. Delafield, 126 N. Y. 418, 
27 N. E. 797; Gray v. Ice Cream Co., 162 N. Y. 397, 56 N. E. 903; 
49 L. R. A. 580. 

We conclude that the assignment of error based upon the récep- 
tion of the Moody letter has been well taken, and for that reason the 
judgment must be reversed. 
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IJNlTEt) STATES ex rel. ELYNN et al, v. FUELLHART, Sheriff. 
(Circuit Court, W. D. Pennsylvania. Febniary 14, 1901.) 

1. Habeas CoKPtrs— Secret-Sbrvicb Rôles. 

Rules and régulations for the govemment of tlie agents of the secret- 
service division of the United States treasury department, promulgated 
by autliority of tlie secretary of tlie treasury, are laws of tlie United 
States, within Eev. St. U. S. § 753, autliorizlng the Issuance by a fédéral 
court of the vi^rit of habeas corpus in case of a prisoner In custody for an 
act done in pursuance of a law of the United States. 

2. Same— AssiSTiuG IN Abkbst without Warrant. 

Agents of the secret-service division of the treasury department of the 
United States, with a marshal having a warrant for airest of H. for 
malilng counterfeit coins, visited the house of B., In the country, and re- 
mote from magistrates, and told B. of their purpose. He immediately 
tried to put out of the vcay articles commonly used in coimterteiting, and 
handed to his wife an incompleted counterfeit coin, v?hich she attempted 
to conceal. Held, that this vyas a case within the secret-service rules, 
sanctioning arrest without a warrant, in cases of "exceedingly rare occur- 
rence"; so that such agents, having been talien into custody on a charge 
of assault and battery, in that they assisted in the arrest of B., should be 
discharged on habeas corpus. 

Sur Writ of Habeas Corpus. 

D. M. Miller, Asst. U. S. Atty., for relators. 
C. George Olmstead, for respoiident. 

ACHEâON, Circuit Judge. Upon the pétition of William J, Flynn 
and Thomas F. Berrimaa, agents of the secret-service division of the 
treasury department of the United States, who were restrained of 
their liberty by, and were in the custody of, John H. Fuellhart, sher- 
iff of Warren county, Pa., the writ of habeas corpus hère was issued 
under the authority conferred by sections 751-753 of the Kevised 
Statutes of the United States, and the case has been heard by the 
court, and is now to be disposed of agreeably to the provisions of 
section 761, which enacts: 

"The court, or justice, or judge shall proceed in a summary way to déter- 
mine the facts of the case, by hearing the testimony and arguments, and there- 
uiwn to dispose of the party as law and justice requlre." 

It appears from the sheriff's return to the writ of habeas corpus, 
and otherwise, that the petitioners were in the custody of the sherifE 
by virtue of process issued out of the court of quarter sessions of War- 
ren county, Pa., based on two indictments found in that court at No. 
17 and No. 18, December sessions, 1900; one charging the petitioners 
with assault and battery upon the person of one John B. Bennett, 
and the other charging them with malicious mischief with respect to 
his property. Each of thèse two criminal proceedings was instituted 
by the said John B. Bennett, and he is the prosecutor in each of 
them. At the hearing before this court the following formai admis- 
sion was entered of record: 

"It is admltted that the chargé of assault and battery and mallcions mis- 
chief against William J. Flynn and Thomas F. Berrlman, upon whIch Indict- 
ments were found against them at No. 17 and No. 18, December sessions, 1900, 
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In the quarter sessions court of W^rren county, Pennsylvanla, gnxr ont ot 
the acte of the said officers In their searcblng the bouse of John B. Bennett, 
arresting and eonveying him to the United States commissionor (sald office» 
actlng In conjunctîon wlth W. S. Blair, the United States deputy marshal)." 

The facts, as clearly shown by the évidence, are thèse: The peti- 
tioners are, and on the Ist day of October, 1900, were, duly and law- 
fully appointed agents of the secret-service division of the treasury 
department of the United States, assigned to dnty in the Western 
district of Pennsylvania, of which Warren county is part. On the 
day last named the petitioners, in the discharge of their ofQcial duties 
as sùch agents, in compa:ny with W. S. Blair, a deputy United States 
marshal for said district, who had a lawful warrant for the arrest of 
one John Henderson upon a charge of malcing and passing counterf eit 
coins of the United States, visited the dwelling house of said John B, 
Bennett, in Warren county, where they were informed Henderson was 
abiding. The three ofiicers entered the house through the doorways 
without any violence. Bennett was told the purpose of their visit. 
The only inmates of the house were Bennett, his wife, and one Hyde. 
Bennett immediately and hurriedly tried to reach a shelf above an 
inside door, with the évident purpose of removing something from the 
shelf, but failed. He then hastened upstairs, and was there seen by 
the ofiScers pouring a fluid from à bottle into an open space between 
the weather boarding and the inside plastering of the house. Inves- 
tigation then made showed that this fluid was cyanide of potassium, 
which is commonly used by counterfeiters in silver plating. Upon 
his return downstairs Bennett was observed to hand something to his 
wife, which she attempted to conceal, but upon rising from her chair 
the officers noticed on the seat thereof a counterfeit dollar, not com- 
pletely finished. Upon being asked at the time if he had any expia- 
nation to give as to this counterfeit dollar, Bennett said he had none, 
and told his wife not to say anything. A 25-cent counterfeit coin in 
an unflnished state was found in the pocket of Hyde, who stated to 
one of the ofQcers that Bennett had put it there. Lying on the ground 
outside the house was found a counterfeit half dollar. On the shelf 
which Bennett had tried to reach the ofiScers found about one-half 
pound of cyanide of potassium and a bottle of nitric acid. This latter 
substance, like the former, is of common use in making counterfeit 
coin. In the pocketa of an overcoat hanging in the kitchen were 
found a bottle of nitric acid and a small tin of cyanide of potassium. 
Bennett and Hyde each denied ownérship of this coat, but afterwards 
Hyde stated it was his. Some plaster of Paris in dry form, in a bag, 
was found in the house. Out of, this substance counterfeiters habit- 
ually make their molds. In the pantry was found what had evidently 
been a plaster of Paris mold, but the impression had been removed. 
In the same place was found a tin of copperas in crystal form, a sub- 
stance employed by counterfeiters. In the cellar was found a cup, 
which had recently contained a solution of copperas and nitric acid, 
the inside of, the cup being yet wet with the solution. Lying on a 
Bhelf in a bedroom was a genuine silver dollar, wet with nitric acid. 
The United States deputy marshal (the said W. S. Blair) was près- 
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ent durihg the search of Bennett's premises made by the petitioners, 
and he assisted them in making such search. Believing from what 
then and there occurred, and from what was seen as above recited, 
that Bennett was guilty of making and having in bis possession for 
a fraudaient purpose counterfeit coins of the United States, the Unit- 
ed States deputy marshal arrested Bennett, the petitioners partici- 
pating in such arrest. As soon as possible, on the same day, Ben- 
nett was taken by thèse ofQcers before a United States commissioner, 
who bound him over to answer at the next term of the United States 
district court for the Western district of Pennsylrania. Indictments 
for making and fraudulently having in his possession counterfeit 
coins of the United States were f ound against Bennett, but upon trial 
he was acquitted. Aside from his arrest, no assault or battery was 
committed upon the person of Bennett, and no malicious mischief 
whatever to his property was perpetrated by either of the petitioners 
or by the deputy marshal. 

The secret-service division of the United States treasury depart- 
ment lawfully exists. One of its authcrized purposes is the détection 
and bringing to trial and punishment of makers of and dealers in 
counterfeit money. The rules and régulations for the government of 
its agents in the discharge of their duties, promulgated by the author- 
ity of the secretary of the treasury, are to be regarded, I think, as 
laws of the United States, within the meaning of section 753 of the 
Revised Statutes, relating to the writ of habeas corpus. In re Neagle, 
135 U. S. 1, 10 Sup. et. 658, 34 L. Ed. 55. One of thèse rules dé- 
clares: 

"It Is of the flrst importance that warrants should he obtained before arrests 
are made. The exceptions to thls raie should be of exceedlngly rare occur- 
rence." 

By plain implication this rule sanctions an arrest without warrant 
under exceptional circumstances requiring immédiate action. An- 
other rule reads thus: 

"Agents of this service wlU not attempt to search any bouse, store, build- 
ing, beat, or other place without having flrst procured a search warrant, un- 
less in case of arrest, or the necessity be so urgent that the agent is convin- 
ced the delay necessary in obtaining a warrant will be disastrous to the 
suflcess of the case in hand. In ail cases discrétion must be used for the pro- 
tection of the accused and agent alike." 

The petitioners, it seems to me, in what they did hère, kept within 
the spirit and letter of thèse rules, and I am of opinion that they did 
not exceed their duty. 

The case of Bennett was very exceptional, and prompt action on the 
part of the United States offîcers was imperative. Ail the circum- 
stances indicàted strongly, if not conclusively, that Bennett was en- 
gaged at that time and place in making counterfeit coin, and had such 
coin in his possession. He was seen by the oflicers in the very act 
of putting ont of reach the visible évidences of his guilt. His house 
was in the country, remote from magistrates. The offlcers had come 
there not expecting to arrest Bennett, but Henderson. Under the 
then existing facts, the case, I think, was to be classed as one of "ex- 

106 F.— 58 
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ceedinglj rar^, occurrence," and the necessity so urgent as to excuse 
the absence of a searcà warrant or warrant for arrest. It is a mis- 
take to suppose that no search or arrest can lawfully be made with- 
out a warrant. Wakely v. Hart, 6 Binn. 316, 318. As was tliere 
said, such prohibition would "endanger the safety of society." The 
eonstitutional provision is only against "unreasonable searches and 
seizures." Moreover, the petitioners acted in conjunction with the 
United States deputy marshal, and section 788, Kev. St., provides: 

"The marshals and their deputies shall hâve, in each state, the same powers 
in executing the laws of the United States, as the sherilïs and their deputies 
in sueh state may hâve, by law, in executing the laws thereof." 

Now, the sherifl is the principal conservator of the peace in his 
county. He may make arrests upon view, and he may and is bound 
ex oflQcio to pursue and take ail félons and other misdoers. 1 Bl. 
Comm. 343; South v. Maryland, 18 How. 396, 402, 15 L. Ed. 433. I 
entertain no doubt that upon sueh visible évidence of crime and guilt 
as existed in this case it would be the right and duty of the sherifif 
of Warren county to make an arrest without writ or process. In 
fact, Bennett's arrest was made by the United States deputy marshal, 
the petitioners assisting him, as they niight lawfully do. It is clear 
to me that the imprisonment to which the petitioners hâve been sub- 
jected under the criminal proceedings instituted and prosecuted by 
John B. Bennett in the name of the commonwealth of Pennsylvania 
is for acts done by them "in pursuance of a law of the United States," 
and authorized by it. The décisions, I think, justify the court in dis- 
charging the petitioners, and require sueh action. Ex parte Jenkins, 
2 Wall. Jr. 521, Fed. Cas. No. 7,259; Ex parte Royall, 117 U. S. 241, 
6 Sup. et. 734, 29 L. Ed. 868; In re Neagle, 135 U. S. 1, 10 Sup. Gt. 
658, 34 L. Ed. 55. Let an order discharging the petitioners be drawn. 



POTTBE. DRUG & CHBMIOAL CORP. v. PASFIELD SOAP CO. 

(Circuit Court of Appeals, Second Circuit. February 7, 1901.) 

No. 82. 
Trade- m ahks— Ik jtjnction. 

Complalnant was proprietor of the word "Cuticura" as a trade-mark 
for a toilet soap. Défendant placed on the marlcet a soap which it called 
"Cuticle." There was nothing In the box, wrapper, or gênerai get-up of 
the package which tended in any way to induoe the purehaser of the 
latter soap to believe that he was purchasing the former. Held insuffi- 
cient to authorlze Injunction at suit of complainant.i 

Appeal from the Circuit Court of the United States for the East- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the circuit 
court, Eastem district of New York, dismissing a bill in equity to 

lUnfair compétition in trade, see notes to Scheuer v. Muller, 20 C. C. A. 
X65; Lare v, Harper & Bros., 30 a C. A. 376, 
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restrain défendant from selling soap whieh, it is alleged, wrongfuUy 
simulated complainant's soap. 

J. E, Maynadier, for appellant. 
Noah Tebbetts, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

PER CIJEIAM. The complainant manufactures a soap which it 
calls "Cuticura Soap." Tlie same has been advertised at considér- 
able expense, and has become somewhat widely and favorably known. 
Défendant sells a soap which it calls "Cuticle Soap." The opinion 
of the circuit court sets forth in minute détail the manner in which 
the soaps of the respective parties are prepared for the market, — 
how they are put up, wrapped, lettered, etc. It is unnecessary to 
repeat this description. The opinion may be found in 102 Fed. 490. 
We hâve little doubt that in selecting a name which began with the 
first flve letters of that applied to complainant's soap, and which 
referred, as that did, to the skin, the défendant had some expectation 
that he might succeed in eiïecting some sales, at least, on the strength 
of complainant's advertising; and if we were able to find anything 
in box, wrapper, lettering, or gênerai get-up of the package which 
might tend in any way to produce confusion in the mind of the pur- 
chaser, we should not hestitate to grant the relief prayed for. But 
this élément of attempted deceptive resemblance, usually prominent, 
and, when prominent, controUing (Sterling Kemedy Co. v. Eurêka 
Chemical & Mfg. Co., 25 0. C. A. 314, 80 Fed. 105; Proctor & Gamble 
Co. V. Globe Beflning Co., 34 C. 0. A. 405, 92 Fed. 357), is wholly 
wanting, and its absence is not supplemented by any proof that the 
use of the flrst flve letters of complainant's trade-word is in itself 
sufflcient to mislead. Under thèse circumstances, we concur in the 
conclusion of the circuit court. Decree aflarmed, with costs. 



SEAMAN V. JOHNSON. 

(Circuit Court, E. D, Pennsylrania. March 1, 1901.) 

No. 20. 

Patents— Suit bt Licbnsbb— Pkbliminakt Injunction. 

A court will not grant a preliminary Injunction restraining défendant 
from manufacturing or dealing in certain patented articles on an alléga- 
tion that such business would be in violation of complainant's riglits as 
exclusive licensee for the sale of such articles under a license to which 
défendant is not a party, where the suit is not one for infringement of 
the patents; and the question whether défendant is so connected with 
the licensor as to malie him equitably a party to the license contra et is 
one to be determined on final hearing. 

Unfair Compétition— Licensee Undbb Patent— Risht to Exclusive Use 
OJ' Trade-Name. 

A fédéral court granted a teniporary injunction restraining a licensor 
from canceling a license which gave the licensee the exclusive right to 
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Bell and deal In a patented article, deslgnated by the Inventer by the 
name of "Gramophone," In the United States. Eeld that, the contract 
having been, In effect, deelared in force by such Injimetlon, the licensee 
was entitled to a preliminary Injunctlon In another jurisdlctlon to re- 
strain unfair compétition by another by uslng the name "Gramophone," 
to the exclusive use of which the complainant was entitled under hia 
license so long as It rémained in force.i 

In Equity. On motion for preliminary injunction. 

Waldo G. Morse and Eussell Duane, for complainant. 
Howard W. Hayes and Horace Pettit, for respondent. 

GRAY, Circuit Judge. This is a motion for preliminary injunc- 
tion. The material allégations of tlie bill are: That one Emil Ber- 
liner was the original and true inventer of certain new and useful 
improvements in recording and reproducing speech and other sounds, 
for which letters patent were duly granted to him under the laws 
of the United States. That the machine made under said patent 
was designated by the said inventer as a "Gramophone," a word 
coined and applied by him to his said invention. That under as- 
signments and licenses from the said Berliner the exclusive right to 
manufacture and control the said inventions, including the use of 
the désignation "Gramophone," came to the Berliner Gramophone 
Company, a corporation existing under the laws of the state of Vir- 
ginia. That thereafter, to wit, on October 6, 1896, the said Berliner 
Gramophone Company entered into a certain contract and agree- 
ment in writing with the said complainant, by which, among other 
things, and for considérations therein named, it conferred upon the 
said complainant the sole and exclusive right, as its licensee, to buy, 
sell, and deal in the gramophones and gramophone goods, throughout 
the United States of America, embodying the said Berliner inven- 
tion, and ail improvements therein that may corne into the licensor's 
control, for a period of 15 years from the date of said agreement; 
it being understood and agreed that the licensor should manufacture, 
upon the order of the said licensee, the articles covered by said pat- 
ents, and sell the same to him exclusively, upon the terms in said 
agreement stated. That the said complainant, the licensee, should, 
in considération of the premises, dévote his time and attention ex- 
clusively to the advertising and putting upon the market the goods 
so manufactured by the said Berliner Company, the licensor. That 
in the course of business under and pursuant to said contract the said 
Berliner Gramophone Company employed Eldridge R. Johnson, the de- 
fendant in this suit, to manufacture for it the gramophones ordered 
by said plaintiff under the said contract, and from the date of said 
contract until some time in June, 1900, the said Johnson did manu- 
facture for the said Berliner Gramophone Company ail the gramo- 
phones furnished to the said complainant, and sold by him under 
the terms of said agreement. In the month last named, the com- 

iTJnfalr compétition In trade, see notes to Scheuer v. MuUer, 20 C. 0. A. 
(.65; Lake T. Harper & Bros., 30 C. 0. A. 376. 
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plainant, owing to certain misunderstandings in regard to his con- 
duct under said contract, and to the alleged refusai of the said Ber- 
liner Gramophone Company to longer consider itself bound thereby, 
or to act under it, âled his bill against the said Berliner Gramophone 
Company in the circuit court for the Western district of Virginia, 
praying, among other things, for an injunction, preliminary and 
permanent, to restrain the said défendant from canceling said agree- 
ment, or for refusing to perform the covenants on its part therein 
contained, or from assigning or transferring its title or interest in 
the patent rights aforesaid, or from dealing in regard to said patent 
rights with any other person than the complainant. A bill also was 
filed in the circuit court for the district of West Virginia against 
the United States Gramophone Company, the predecessor and li- 
censor of the said Berliner Gramophone Company, in which the same 
prayers for relief were contained. 

In both suits preliminary injunctions were granted as prayed for. 
Thèse preliminary injunctions being in force, practically restraining 
the cancellation of the said contract of October 6, 1896, and the 
doing of anything by the défendants in dérogation of the rights of 
Frank Seaman, the plaintifC herein, under said contract, it is in the 
présent motion, in accordance with the prayer of the bill filed in this 
cause, asked that a preliminary injunction be issued against the de- 
fendant herein, restraining him from manufacturing or dealing in 
any of the articles which were the subject-matter of the said contract 
of October 6, 1896. The said Johnson, however, is not a party to 
that contract, and, whatever the Berliner Gramophone Company or 
the United States Gramophone Company may be obliged under the 
terms of said contract to do towards restraining him from the acts 
aforesaid, there is no nexus of obligation between the said défend- 
ant and the said complainant herein by reason of said contract. As 
to said défendant, it is res inter alios acta. The présent suit is not, 
and during the argument of this motion it has repeatedly been de- 
clared by counsel for complainant not to be, one for infringement 
of patent rights, but one founded upon spécial equities alleged to 
arise out of said contract and the preliminary injunctions in Virginia 
and West Virginia, temporarily declaring said contract to be still 
in force. We do not feel at liberty. therefore, at this stage of the 
case, to issue a preliminary injunction, which would involve a déter- 
mination of the question whether the défendant was so identified 
with the Berliner Gramophone Company as to make him practically 
and equitably a party to the contract of that company with the 
complainant herein. The injunctions referred to having, however, 
in eflect, temporarily declared the contract in question to be in force, 
the right of the complainant herein to a part of the relief asked may 
be considered. As we hâve said, the suit cannot be considerd one 
for infringement, but it may be considered one to restrain the de- 
fendant from unfair compétition by the use of the trade-name "Gramo- 
phone," to which, under the contract, complainant is clearly entitled, 
in the conduct of his business, as exclusive dealer in and seller of 
the articles to which that name has been applied by the inventer. 
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It is ordered, therefore, that a preliminary injunction in the respect 
and to the extent hère indicated issue in accordance with the fourth 
prayer of the bill in that behalf. 



BEAMAIER v. SOHROBDER. 

(arcuit Court of Appeals, Eiffhtli Circuit. February 25, 1901.) 

Ko. 1,420. 

1. Pkimary and Secondaet Patents — Application op Doctrine dp Mechan- 

icAL Equivalents. 

One who invents and secures a patent for a macliine or combination 
which first perforais a useful funetlon is proteeted thereby against ail 
macliines or combinations whicli perform the same function by équivalent 
meclianical devices; but one wlio merely makes and secures a patent for 
a sliglit improvement on an old device or combination, wliicli performs tlie 
same function before as after tlie improvement, is proteeted against those 
only who use the very device or improvement lie describes and clalms, or 
colorable évasions of it. 

2. Mechanical Equivalents — Interprétation. 

The term "mechanical équivalent," when applted to tlie Interprétation 
of a pioneer patent, bas a broad and generous signification; but vvlien it 
Is applied to a slight and almost immaterial Improvement in the progress 
of an art it bas a very narrow and limited meaning, while In Its application 
to ail that great mass of inventions which falls between the two extrêmes 
Its significance is proportioned to the character of tbe advance or invention 
lander considération, and is so Interpreted by the courts as to protect the 
Inventer against piracy and the public against unauthorized mouopoly. 

8. Combination Patents— Law oï Mechanical Equivalents Has Samb Ap- 
plication AS TO Othbr Patents. 

The doctrine of mechanical équivalents Is governed by the same rules 
and has the same application in a case In which the Infringement of a 
patent for a combination is in question as In cases where the issues are 
over the infringement of patents for machines or compositions of matter. 

4. Patent for Combination— Infringement not Avoided by Use of Différ- 
ent Means of Opération. 

One who appropriâtes a new and useful patented combination cannot 
escape infringement by the use of mechanical devices to unité or operate 
the éléments of the combination which dlffer f rom those which are polnted 
out for the purpose, but which are not claimed In the patent. 

6. Drawings Part of Specipication of Patent. 

Drawlngs are a part of the speclûcation of a patent, and for the purpose 
of ascertaining the sufficiency of the description of the invention must be 
read with it. 

6. Claim of Patent not Invalid for Failurb to Include Obvious Opéra- 

TiVK Devices, 

A elalm for a machine or for a combination of mechanical devices is 
not invalid or insufflcient because it fails to include mechanical devices 
for uniting or operating the machine or combination which readily suggest 
themselves to a mechanic skilled in the art, or which are polnted out in 
the spécification and drawings as means for the purpose. 

7. FiEST Claim of Lbtters Patent No. 535,465 Sdstainbd. 

The flrSt claim of letters patent No. 535,465, to John Schroeder, for im- 
provements in means for operating washing machines, is sustained. 
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8. Patent No. 535,465 Ikfhinged by Combination Becubed bt Pateht No. 
606,044. 

A combination of mechanical devîces described In and claimed by Ictters 
patent No. 606,044, to Henry F. Brammer, Infringes the flrst daim of let- 
ters patent No. 535,465. 
(Syllabus by the Court.) 

Appeal f rom the Circuit Court of the United States for the Southern 
District of lowa. 

Paul Bakewell and W. J. Roberts (L, G. Susemihl and F. IL Corn- 
wall, on the brief ), for appellant. 
Frank D. Thomason, for appellee. 

Before CALDWELL and SANBOEN, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree adjudg- 
ing the appellant, Henry F. Brammer, to be guilty of an infringement 
of the flrst claim of letters patent No. 535,465^ for improvements in 
the means for operating washing machines, issued to the appellee, 
John Schroeder, on March 12, 1895, upon an application filed by him 
on October 23, 1894. The machine by which the alleged infringement 
was effected was constructed in accordance with the description con- 
tained in letters patent No. 606,044, issued to Henry F. Brammer on 
June 21, 1898. The subject of thèse inventions was the translation 
of the continuons rotary motion of a horizontal shaft in the same 
direction into the reciprocating rotary motion of a vertical shaft in 
opposite directions. The problem which the inventors were seeking 
to solve was to provide the simplest and most eflacient means to ac- 
complish this translation. Each used a combination of mechanical 
devices to solve this question, and the serions issue in this case 
is whether or not the combination of the appellant was an in- 
fringement upon that claimed and secured by the grant to the appellee. 
Of course, Schroeder was not the flrst to conceive the idea, or to pro- 
vide some means of translating continuons rotary into reciprocating 
rotary motion. The problem is as old as mechanics, and doubtless 
its solution is nearly as old as the question. Many devices had been 
conceived and many mean§ had been provided to accomplish the de- 
sired end before either of thèse parties entered the field, so that neith- 
er can be said to be a pioneer in this department in mechanics in the 
broad and gênerai sensé of that term. The appellee claims, however, 
that he has invented and secured by his patent a new and useful com- 
bination of mechanical éléments to accomplish the desideratum which 
they were both seeking, and that the appellant has departed from the 
old combinations and devices, which were open to him, and has appro- 
pria ted and used the combination of éléments claimed in and secured 
to him in his earlier patent, or a combination of some of thèse élé- 
ments with obvious mechanical équivalents of others. The appellant 
insista that he has not used ail the constituent éléments of Schroeder's 
patent, and that the doctrine of mechanical équivalents has no appli- 
cation, or a very limited application, to a case of an infringement of 
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a patent for a combination, and that under this nile he is not an in- 
fringer. 

It is not true, however, that the doctrine of mechanical équivalents 
is inapplicable to an infringement of a combination. A novel com- 
bination of old éléments which accomplishes a new and useful result, 
or one which accomplishes an old resuit in a new and better way, is 
as much entitled to a patent under the statutes of the United States 
as an invention of a machine or a composition of matter, and a patent 
for it is protected by every rule and presumption of law applicable to 
any infringement of this character. It may be, and undoubtedly is, 
true that the doctrine of mechanical équivalents has a very limited 
application to a large majority of patents for combinations; but that 
is not because they are patents for combinations, but because they 
are not primary inventions. The gênerai rule of the patent law is that 
one who invents and secures a patent for a machine or combination 
which first performs a useful function is thereby protected against ail 
machines and combinations which perform the same function by 
équivalent mechanical devices; but one who merely makes and se- 
cures a patent for a slight improvement on an old device or combina- 
tion, which performs the same function before as after the improve- 
ment, is protected against those only who use the very device or im- 
provement he describes and claims, or mère colorable évasions of it. 
Adams Electric Ey. Co. v. Lindell Ry. Co., 77 Fed. 432, 440, 23 O. C. 
A. 223, 231, 40 U. S. App. 482, 498; Stirrat v. Manufacturing Ce, 61 
Fed. 980, 981, 10 0. C. A. 216, 217, 27 U. S. App. 13, 43; McCormick v. 
Talcôtt, 20 How. 402, 405, 15 L. Ed. 930; Eailway Co. v. Sayles, 97 
U. S. 554, 556, 24 L. Ed. 1053. In other words, the term "mechanical 
équivalent," when applied to the interprétation of a pioneer patent, 
has a broad and generous signification; but where it is applied to a 
slight and almost immaterial improvement in the progress of an 
art it has a very narrow and limited meaning, while in its application 
to ail that great mass of inventions which falls between the two ex- 
trêmes its signiiicance is proportioned to the character of the advance 
or invention under considération, and is so interpreted by the courts 
as to protect the inventor against piracy and the public against un- 
authorized monopoly. This gênerai rule of law, like every other prin- 
ciple of jurispmdence, applies equally to ail patents, whether for 
combinations, machines, or compositions of matter. In the very na- 
ture of things, patents for combinations are generally issued when the 
art to which they relate is old, when other means bave been used to 
accomplish the desired resuit, and when the state of the art is such 
tbat the fleld for invention is narrow. The very fact that they are 
combinations of old éléments indicates that they usually come into 
existence when the art they illustrate is not new. The resuit is that 
in most cases patents for combinations secure secpndary inventions, 
mère improvements in the means of doing those things which had been 
well done before; and for this reason, and not because they are pat- 
ents for combinations, rather than for machines, they are generally 
not entitled to a broad application of the doctrine of mechanical 
équivalents. If, however, oile invents and secures a patent for a new 
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combination of old mechanical éléments which flrst performs a useful 
function, he is protected against ail machines and combinations which. 
perform the same function by équivalent mechanical devices to the 
same extent and in the same way as one who inventa and patents a 
machine or composition of matter of like primaxy character. The doc- 
trine of mechanical équivalents is govemed by the same rules and 
bas the same application when the infringement of a patent for a com- 
bination is in question as when the issue is over the infringement of 
a patent for any other invention. Imhaeuser v. Buerk, 101 U. S. 647, 
653, 25 L. Ed. 945; Griswold v. Harker, 62 Ped. 389, 391, 10 G. 0. A. 
435, 437, 27 U. S. App. 122, 150; Thomson v. Bank, 53 Ped. 250, 253, 
3 C. C. A. 518, 521, 10 U. S. App. 500, 509; Seymour v. Osborne, 11 
Wall. 516, 542, 548, 20 L. Ed. 33; Gould v. Rees, 15 Wall. 187, 189, 21 
L. Ed. 39; Fay v. Cordesman, 109 U. S. 408, 420, 3 Sup. Ct. 236, 27 
L. Ed. 979; Water-Meter Go. v. Desper, 101 TJ. S. 332, 25 L. Ed. 1024; 
Gage V. Herring, 107 U. S. 640, 2 Sup. Ot. 819, 27 L. Ed. 601; Machine 
Co. V. Murphy, 97 U. S. 120, 24 L. Ed. 935; National CashRegister 
Co. V. American Cash-Eegister Co., 53 Ped. 367, 373, 3 0. C. A. 559, 
565, 3 U. S. App. 340, 357; Belding Mfg. Co. v. Challenge Com- 
Planter Co., 152 U. S. 100, 14 Sup. Ct. 492, 38 L. Ed. 370. 

Now, the devices used by the appellant were not identical with those 
described in the patent to the appellee, and thus the infringement ré- 
solves itself into the question whether or not the field for invention 
was so broad when the appellee secured his patent, and his invention 
was so striking and meritorious, that the mechanical éléments used 
by Brammer in his later combination are really the mechanical 
équivalents of those described by Schroeder in his patent, under the 
rules of law to which we hâve adverted. The respective devices of 
the two parties are best shown by the following drawings, the flrst 
of which illustrâtes the combination of the appellee, and the second 
that of the appellant: 
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The machine of the appellee is operated by revolving the shaft, 0, 
and the pinion, R, thereon continuously in the same direction. The 
vertical shaft, B, is angular in form above the cover of the washtub, 
and the cylinder or sleeve, I, is provided with a corresponding open- 
ing, so that it will slide vertically on the shaft, B, and yet, when re- 
volved, will turn the shaft with it. This cylinder is provided with a 
double row of cogs, J, The number of cogs in each row corresponds 
with the number of cogs on the pinion, R. At each end of this double 
row of teeth is a large tooth, L, and in the pinion, R, there is a cor- 
responding space prepared to receive this large tooth as the pinion 
rotâtes. A portion of the cylinder, I, in the form of an ellipse, is eut 
away or recessed, and the end of the shaft, O, is extended into this re- 
cess in the cylinder, so that as the latter is revolved the end of the 
shaft will constantly engage with the flange of the cylinder formed 
by the recess, and will in this way keep the cogs of the pinion and the 
cogs of the double row of teeth in mesh. If the cylinder, I, is in the 
position shown in the drawing, and the shaft, 0, is revolved, the pin- 
ion, R, rotâtes the cylinder and the shaft, B, within it, in one direc- 
tion, until the large tooth, L, strikes the space in the pinion prepared 
for it, when the pinion carries the double row of teeth and the cylinder 
downward on the shaft, B, until the row of cogs on the upper side of 
the double row meshes with the cogs on the lower side of the pinion, 
when the pinion will rotate the cylinder and the shaft within it in 
the opposite direction, until the large tooth, L, on the other side of the 
row, is reached. The latter tooth, when reached, falls into the space 
prepared for it in the pinion, and then the pinion raises the cylinder 
on the shaft, B, until the lower row of teeth meshes with those on the 
upper portion of the pinion, and thus a continuons planetary motion 
around the pinion is imparted to the double row of teeth, and a re- 
ciprocating rotary motion to the cylinder and the shaft within it, 
without moving the shaft vertically in either direction. The claim of 
the appellee, which was found to be infringed by the court below, 
reads in this way: 

"An operating shaft having a rotary reciproeating motion, a cylinder placed 
upon the shaft and having a slidlng movement thereon, and through which 
cylinder motion Is alone communicated to the shaft, and a double row of teeth 
or cogs upon the cylinder, extendlng at an angle to the shaft, comblned with a 
driving shaft having means for revolving it attached to one end, and a wheel 
for engaging the teeth on the cylinder at the other, the drlvlng shaft being 
driven continuously In one direction, substantially as shovni." 

Turning, now, to the eut of the device of the appellant, the shaft, 
D, and the pinion, F, on the end of it, constitute the driving force, 
and are continuously revolved in the same direction. The vertical 
shaft, G, is angular in form above the cover of the washtub, and the 
gpool-shaped sleeve or cylinder, L, is provided with a corresponding 
opening, so that it will slide vertically on the shaft, G, and yet, when 
revolved, will rotate the shaft with it. The ends of this cylinder are 
formed into two beveled wheels, with cogs facing each other suitable 
to engage with the cogs of the pinion, F. Among the teeth upon 
each of thèse wheels are three which are higher than those on the 
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remainder of the wheel, the middle one of which, N, is higher and 
wider than the other two, so that vfhen it stxikes the teeth of the pin- 
ion it does net insert itself between them, but rides upon them, throwa 
its wheel ont of gear with the pinion, and causes the latter to mesh 
with the opposite wheel. The lower wheel has a flange, about three- 
quarters of the distance around it, which, by resting upon the lugs, 
S and T, respectively, supports the cylinder alternately in its higher 
and lower position as it is operated. The break in this flange and the 
large teeth upon the two wheels f ail in the same vertical line. If the 
cylinder, L, is in the position shown in the eut, and the shaft, D, is 
revolved continuously in the same direction, the pinion, F, rotâtes the 
cylinder, L, and the shaft, D, within it, in one direction, until the large 
tooth, N, in the lower wheel of the cylinder, strikes the pinion. When 
that tooth strikes upon the cogs of the pinion, it slides the cylinder 
downward on the shaft, G-, disengages the pinion from the lower 
wheel, and meshes it with the upper wheel, and thus causes the cylin- 
der and the shaft within it to rotate in the opposite direction until the 
pinion reaches the large tooth in the upper wheel. When that tooth 
is reached, it strikes on the cogs of the pinion, and forces the cylinder 
upward until the pinion is disengaged from the upper wheel and 
meshes with the cogs of the lower wheel, when the direction of the 
cylinder and of the shaft within it is again changed, and thus the con- 
tinuons révolution of the horizontal driving shaft in one direction 
produces the reciprocating rotary motion of the vertical shaft by 
means of the sliding cylinder upon it. 

It will be seen from this brief description of the two devices that 
each is a combination of (1) a horizontal driving shaft with a pinion 
on its end, (2) a vertical operating shaft of angular form above the 
cover of the tub, and (3) a cylinder which is provided with teeth 
adapted to engage the cogs of the pinion, and which slides upon and 
communicates motion to the operating shaft; that there is no sub- 
stantial différence in the f orms, f unctions, or methods of opération of 
the shafts and pinions of the two combinations; and that the only 
real question is whether or not the spool-shaped,gear-bearing cylinder 
of Brammer is the mechanical équivalent of the cog-bearing cylinder 
of Schroeder. The breadth of the fleld open to the appellee when he 
made his invention, and hence the breadth of the meaning of the term 
"mechanical équivalent" when applied to his combination, détermines 
the answer to this question. In other words, the state of the art 
when Schroeder made his combination conditions the answer. Turn- 
ing to the history of the prior art as it is disclosed by the record be- 
fore us, we flnd thèse striking illustrations of its progress before, and 
of its State at the time, he made his invention : 

On October 1, 1872, letters patent No. 131,902 were issued to 
George H. Pittman for an improved hoisting machine, in which re- 
ciprocating rotary motion was imparted to a draft roller or puUey by 
a driving shaft, which was continuously revolved in the same direc- 
tion. In the machine described in this patent, a pinion provided with 
beveled gearing, located on the end of a horizontal roller or pulley, 
was made to engage alternately with each of two horizontal wheels, 
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which faced each other, carried beveled gearing, and were secured to 
a vertj^al driving sbaft. The pinion on the roller was placed between 
thèse wheels, which were so located that, when the cogs on the pinion 
were engagée with the gearing of one of thèse wheels, they would be 
disengaged from that of the other. The journal box of the roller 
nearest to the driving shaft was made vertically adjustable, and a 
lever was attached to it, by means of which the pinion could be raised 
and lowered, and thus could be made to mesh alternately with the 
wheels of the driving shaft. When the driving shaft was continuous- 
ly revolved in the same direction, and the pinion was raised, by means 
of the lever, so that it engaged with the upper wheel, the roller was 
rotated in one direction, and when the pinion was depressed, so that 
it geared with the lower wheel, the roller was revolved in the oppo- 
site direction. Letters patent No. 327,059, issued on September 29, 
1885, to Henry G. Barnard, for improvements in washing machines, 
shows a translation of the rotary motion of a horizontal shaft in one 
direction into a reciprocating rotary motion of the operating shaft of 
the washing machine by means of two half-cogged wheels on the driv- 
ing shaft. Thèse wheels were set on the driving shaft, facing each 
other, with the pinion of the operating shaft between them. About 
one-half of each wheel was provided with cogs, and the wheels were 
so placed on the shaft that the smooth portion of the face of each 
wheel was opposite the toothed portion of the face of the other. 
They were placed at such a distance from each other upon the shaft 
that the cogs on the pinion of the operating shaft between them en- 
gaged with the teeth on each wheel as the driving shaft was revolved. 
Thus, when the driving shaft was rotated continuously in one direc- 
tion, the pinion first geared with one of the wheels, and was thereby 
revolved in one direction, until it reached the smooth portion of the 
face of the wheel, when it became disengaged therefrom and instant- 
ly meshed with the other wheel, which rotated it in the opposite di- 
rection, until it reached the smooth portion of that wheel, and was 
disengaged therefrom, and again caused to mesh with the flrst wheel, 
when the opération was repeated. The device shown by this patent 
to Barnard, or some slight modification of it, appears in patent No. 
350,222, to Victor Vizet, issued on October 5, 1886, for an improve- 
ment in stirring and beating machines ; in patent No. 328,262, to Wil- 
liam T. Venable, on October 13, 1885, for a new and improved wash- 
ing machine; in patent No. 444,737, to William Turnbull, on January 
18, 1891, for improvements in washing machines; and in patent No. 
451,091, to Gabriel Marian Walker, April 28, 1891, for gearing for 
washing machines. In patent No. 551,915, for an improvement in 
washing machines, issued to Alexander Webber on December 24, 1895, 
upon an application flled on August 20, 1894, a very complicated ma- 
chine is described, in which a sliding sleeve on the operating shaft is 
made to cause the engagement of the shaft and sleeve alternately 
with two wheels, provided with beveled gearing and loosely placed 
upon the shaft, one above and the other below the sleeve. When in 
opération, thèse two wheels were driven in opposite directions by the 
continuous rotation in one direction of a driving wheel, and the sLid- 
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ing sleeve, by means of its vertical movement alternately up and dowù 
upon the Bhaft, was made to operate a clutching device, which fas- 
tened the shaf t alternately to each wheel, and thereby revolved it first 
in one direction and then in tlie other. There are many other pat- 
ents in the record, which hâve been carefully examined; but there 
are none which illustrate the question in issue more clearly than those 
which hâve now been reviewed. 

It is obvions that there is no substantial différence in the principle 
or mode of opération of a vertical driving shaft imparting recipro- 
cating motion to a horizontal operating shaft by means of cogwheels 
fastened upon it, and a horizontal driving shaft imparting reciprocat- 
ing rotary motion to a vertical operating shaft by means of cogwheels 
fastened upon the latter. It is plain, from the illustrations to which 
référence has been made, that the alternate gearing of the shaft, to 
which the reciprocating rotary motion was to be imparted with two 
cogged wheels moving in opposite directions, was a common and 
well-known method of translating continuous into reciprocating ro- 
tary motion. "ïhe principle of a machine is properly deflned to be 
its mode of opération, or that peculiar combination of déviées which 
distinguish it from other machines." Burr v. Duryee, 1 Wall. 531, 
570, 571, 17 L, Ed. 650. Now, what was the principle of Schroeder's 
invention? What was the advance in the progress of the art which 
his combination marked? What was the peculiar combination of 
devices which distinguished his from ail prier machines? It was the 
combination of the sliding cog-bearing cylinder, by which alone the 
reciprocating rotary motion was imparted to the operating shaft, with 
the old and familiar éléments of his combination. The history of the 
prior art has been searched in vain for any device or machine in which 
a sliding actuating cylinder on the operating shaft, provided with 
cogs or cogwheels adapted to mesh with those of the driving wheel, 
is disclosed. The use of such a sliding cylinder to impart motion to 
the shaft, in combination with the other parts of this machine des- 
ignated in the first claim of this patent, was new in the art; and the 
facts that its usefulness is net denied, and that the appellant has seen 
fit to départ from the many devices open to his use, and to adopt that 
of the appellee, strongly indicate that it marks a distinct and useful 
advance in the progress of this art. The appellee was not ignorant 
of the principle or mode of opération he was seeking to secure when 
he drewhis specilication and made his claim. They show that this 
was the peculiar principle or mode of opération which he described 
and sought to secure. He said in his spécification : 

"My invention relates to an improvement in means for operating washlng 
machines, and it eouslsts in a sliaft wliicti is revolved continuously In one 
direction by tlie operator, combined with an angular revolving shaft, which la 
made to revolve iirst in one direction and then in the other, and a verti- 
cally moving cylinder placed upon the angular shaft, and which is provided 
with a double row of teeth or cogs which extend partially around the cylinder, 
and which mesh with the pinion upon the driving shaft for the purpose of 
causing the angular shaft to revolve." 

And he claimed— 

"An operating shaft having a rotary reciprocating motion, a cylinder placed 
upon the shaft and having a sliding movement thereon, and throngh which 
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cylinder motion Is alone communicated to the shaft, and a double row of teeth 
or cogs upon the cylinder, extendlng at an angle to the shaft, comblned with a 
driving shaft." 

It is plain that the cog-bearing, actuating, sliding cylinder was the 
élément of this combination which embo(5ed its principle and dis- 
tinguished its mode of opération from those which preceded it. This 
principle has been appropriated by the appellant. He bas adopted 
this new mode of opération. He has placed in his machine this slid- 
ing cylinder, by which alone motion is imparted to the operating 
shaft. He has placed upon that cylinder two rows of cogs, which 
extend at an angle to the cylinder and mesh with the pinion of the 
driving shaft. IHiese two rows of teeth are simply the double row of 
Schroeder separated into two parts and placed facing each other on 
either side of the pinion of the driving shaft. The two rows of Bram- 
mer and the double row of Schroeder perf orm the same fonction, oper- 
ate upon the same principle, and produce the same effect. They mesh 
with the driving pinion, and by this means revolve the cylinder and 
its inclosed shaft alternately in opposite directions. 

It is contended that the appellant is not guilty of infringement be- 
cause he does not use the spécifie means described by Schroeder for 
the purpose of holding the cogs on his cylinder in mesh with the driv- 
ing pinion; that he has not imported into his machine the elliptical 
recess in the cylinder, the extension of the driving shaft beyond the 
pinion to engage with the flange formed by the recess, the large tooth 
at each end of Schroeder's double row, the enlarged space in the pin- 
ion prepared to receive this tooth, and a number of teeth in his pin- 
ion corresponding with the number of teeth on one side of Schroeder's 
double row. But thèse are mère détails of construction; mère means 
of union and opération of the éléments of the combination, pointed 
ont in the spécification as one method of accomplishing this purpose 
interchàngeably with obvions mechanical devices appropriate to reach 
the same end. They are not substantive constituent éléments of the 
combination described and claimed by the appellee. They are not es- 
sential éléments of that combination. What Schroeder described and 
claimed hère was the cog bearing, actuating, sliding cylinder in com- 
bination; not the spécifie form of that cylinder which he described, 
nor the identical means he pointed out to hold its cogs in mesh with 
the pinion, but this tooth-bearing, actuating, sliding cylinder in com- 
bination with the driving shaft and pinion and the angular operating 
shaft of the washing machine. He does not describe the form of 
his cylinder as a part of his invention. He does not claim it as such. 
He says in his spécification, "This cylinder will preferably be made 
in the form hère shown ;" and this is to say, in effect, that this is one 
of the forms in which this essential élément of the combination, the 
tooth-bearing, sliding cylinder, may be made. It is true that the cogs 
on the cylinder of Brammer are not held in mesh with the pinion by 
the identical means pointed out by Schroeder; but the use of the 
means which the latter hère pointed out he did not secure or attempt 
to secure to himself in the first daim of his patent, nor was his right 
to the use of the combination there claimed restricted to its use by 
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thèse identical means. A description in a spécification of détails 
which the claim does not make éléments of the combination, and 
which are not essential to it, simply points ont one method of using it, 
and does not restrict the claim to thèse détails. The mechanical de- 
vices described by the patentée for holding the teeth of the cylinder 
in mesh with the pinion were not essential to the combination, be- 
cause the problem of so holding them in gear was simple, and the 
state of the art disclosed many devices adéquate to accomplish that 
resuit. 

One who appropriâtes a new and valuable patented combination 
cannot escape infringement by uniting or operating those éléments by 
means of appropriate mechanical devices which diiïer from those 
which are pointed out for that purpose, but which are not claimed in 
the patent. Deering v. Harvester Works, 155 U. S. 286, 302, 15 Sup. 
et. 118, 39 L, Ed. 153; City of Boston v. Allen, 91 Fed. 248, 249, 33 
O. G. A. 485, 486. The appellant has used obvious mechanical de- 
vices to unité and operate the appellee's combination. They accom- 
plish the same purpose as those described in the patent, and he can- 
not appropriate to himself this combination and ail its éléments, and 
then escape infringement because he unités or opérâtes them by com- 
mon mechanical devices which differ from, but accomplish the same 
purpose as, those described in the patent. The combination of the 
appellant contains the very principle of the appellee's invention; the 
new mode of opération which he conceived, described, and claimed in 
his patent; the cog-bearing, sliding cylinder, by which alone motion 
is imparted to the operating shaft, in combination with the angular 
shaft, the driving shaft, and its pinion. It contains every élément of 
the patented combination, except the sliding cylinder, in the identical 
f orm described in the spécification of the appellee, and it contains the 
mechanical équivalent of the sliding cylinder. While the sliding cylin- 
der of Brammer is not in the same form as that of Schroeder, it is 
the same thing. It performs the same function and attains the same 
resuit, the imparting of reciprocating rotary motion to the shaft, by 
the same mode of opération, and as this principle and mode of opér- 
ation were new, so far as is disclosed by this record, in the art to 
which the patent of Schroeder relates, his cylinder falls within the f air 
raeaning of the term "mechanical équivalent," and it should be ap- 
plied to the combination in suit. 

It is said that the subséquent patent to the appellant raises the pre- 
sumption that his combination is new, and that it does not infringe 
that of the appellee; and this proposition may be conceded. Corning 
V. Burden, 15 How. 252, 271, 14 L. Ed. 683. In this case, however, it is 
met by a counter proposition of not less weight. It is that where the 
chancellor has considered confiicting évidence, and made his flnding 
and conclusion thereon, they must be taken to be presumptively cor- 
rect, and unless an obvious error has intervened in the application 
of the law, or some serions and important mistake has been made in 
the considération of the case, the flndings and decree should not be 
disturbed. The circuit court twice considered this case, and held that 
the actuating, sliding cylinder of the appellant, by which alone recip- 
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rocating rotary motion was imparted to the operating shaft, was the 
mechanical équivalent of the sliding cylinder of Schroeder; that tlie 
appellant's combination contained every élément of that of the pat- 
entée; that it appropriated the principle and mode of opération which 
distinguished the latter's combination from the devices which had pre- 
ceded it; and that the appellant must be held to be guilty of infringe- 
ment. That court supported its findings and decree by able and ex- 
haustive opinions, which are reported in 98 Fed., at pages 880 and 886. 
A thoughtful considération of the law applicable to this case and a 
careful review of the évidence presented in it has faUed to convince 
us that the conclusion of the court below was induced by any error of 
law or mistake of fact, and it must accordingly be sustained. 

In the court below the appellant strenuously contended, and in 
some parts of the briefs of his counsel he still seems to maintain, that 
the iirst claim of Schroeder's patent, which has been under considéra- 
tion, was void : (1) Because it did not include the mechanical means 
for holding the gearing of the pinionin mesh with that of the cylin- 
der; that is to say, the flange on the cylinder, the extension of the 
driving shaft beyond its pinion so as to engage with the flauge, the 
large tooth at the end of the double row,and the enlarged space in the 
pinion for its réception. (2) Because the extension of the driving 
shaft beyond the pinion, though clearly shown in the drawings, was 
not speciflcally mentioned in the spécification. (3) Because, without 
thèse or other mechanical devices, the combination would be inopera- 
tiye. (4) Because some of thèse devices were secured to the appellee 
by another claim of his patent, which the appellant does not infringe. 
This position was not sustained by the circuit court, and since the 
delivery of its opinion counsel for the appellant seem to retain but 
little faith in its soundness, since one of their briefs contains this dec 
laration: 

"Now, while we do not very (seriously contend agalnst the holding of the 
court that plaintiff's patent is not void for the want of sufQoient statutory 
description, because It would not practically heneflt défendant If plaintiff 

should lose his patent, we do strenuously oppose tlie reasonitiK of the r-ouil anrl 
the application of the libéral construction rule to bring about that end, and 
at the same time to hold the defendant's patent void." 

In other words, the argument in this court is, not so much that this 
claim is void because it does not include thèse means of combining the 
teeth of the cylinder with those of the pinion, as it is that thèse 
means are essential éléments of the combination, and therefore re- 
strict the claim to a combination operated by thèse identical devices. 
The reasons why the latter contention ought not to prevail hâve al- 
ready been stated. The former is not more tenable. The drawings 
were a part of the spécification of this patent, both by its tenus and 
by the provisions of the statutes. Rev. St. § 4889. It is true that 
neither they nor the spécification can be read to expand the claim; 
but the spécification and the drawings must be read together, and 
given their obvions force and meaning, for the purpose of determining 
what devices are pointed ont and described therein. When the 
spécification and drawings of this patent are so read, the extension 

106 F.— 59 
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of the driving ahaft beyond the pinion s6 that it will engage with the 
flange on the cylinder, and every other mechanicâl device requisite 
to unité the essential éléments of the conabination claimed, and to 
make it complète and operative, are plainly pointed out and described. 
By the first claim of this patent the invention secured by it was not 
limited or restricted to a combination which included every mechan- 
icâl device — every détail of construction— described in the spécifica- 
tion and drawings ; nor was it essential to the validity of that claim 
that it should include the obvions means of uniting and operating the 
essential éléments of the combination it secured. The purpose of the 
drawings and spécification of a patent is to plainly describe the ma- 
chine or combination invented, so that one skilled in the art can con- 
struct and operate it. The purpose of a claim of a patent is to desig- 
nate the limits of the machine or combination which the patentée bas 
invented or discovered. A claim for a machine or for a combination 
of mechanicâl devices is not insufiicient or invalid because it does not 
include mechanicâl devices for Uniting and operating the éléments of 
the machine or combination which would readily suggest themselves 
to mechanics skilled in the art, or which are described in the spécifica- 
tion and drawings. Loom Co. v. Higgins, 105 U. S. 580, 585, 591, 26 
L. Ed. 1177; Deering v. Harvester Works, 155 U. S. 286, 302, 15 Sup. 
et. 118, 39 L. Ed. 153. 

Nor is the first claim of the patent void because it does not include 
«ome of the spécifie devices which are described in the spécification 
and which are secured by the second claim of the patent. A pat- 
entée is not required to state in a single claim ail that he has de- 
scribed and invented. The first claim of the patent clearly spécifies 
a novel and patentable combination of mechanicâl éléments, which 
is operative both by the means pointed out in the spécification and 
by obvious mechanicâl devices appropriate for the purpose of holding 
its varions éléments in union; and there was no error in the decree 
which sustained it. The decree below is afflrmed, with costs. 



SMIDTH V. BONNBVILLE CEMENT CO. 

(Circuit Court, E. D. Pennsylvania. February 12, 1901.) 

No. 35. 

Patents— Anticipation— TuBULAB Ball Mills. 

The Davidsen patent, No. 548,115, for Improvements In tubnlar ball 
milla for pulverizâtion of various materials, the mill described consisting 
of a combination of a rotary drum haylng an approximately horizontal 
axis, and provided with an axial inlet at one end and a peripheral outlet 
near the other end, and a body of grlnding balls dlsposed in mass In said 
drum, was antlclpated by the device of the Redfern Brltish patent for a 
mill which embodles the same combination. If conceded novelty, the 
: patent must be restricted to the exact device shown, in view of the prior 
art, and is not Infringed by a mill dlvided into compartments by vertical 
partitions, through e^ch of which, in succession, the material must pass, 
and having its outlet in thé end, instead of the périphery. 
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In Equity. Suit for infringement of patent. On final liearing. 

Louis C. Raegener, for complainant. 
W. A. Jenner, for respondent. 

J. B. McPHERSON, District Judge. This extended record relates 
to an alleged infringement of letters patent No. 548,115, granted to 
Joseph Davidsen on October 15, 1895, for improvements in tubular 
bail mills for pulverization of various materials. No good purpose 
would be served, I thinlî, by an elaborate discussion of tlie questions 
involved, and I sball content myself, tberefore, with little more than a 
brief statement of the conclusions to which I hâve come. 

The material parts of the speciiication are as foUows : 

"The objeet of the invention Is to secure a thorough comminution of the 
matter to be ground in a simple and economical manner. 

"The Invention consiste prineipally in the combination of a rotary dnim 
having a horizontal or approximately horizontal axis, and providijj with a 
central inlet at one end and a peripheral outlet at or near the opposite end, 
and a body of grinding balls disposed in said drum, and overlying one another 
In mass therein, the weight of the mass of balls npon the passing stream of 
material increasing from the inlet to the outlet of the drum. The material 
to "be ground, entering the drum at the center of one end thereof, forms a 
bed or mass of material at said end of a depth equal to that portion of the 
radius of the cylinder which extends from the periphery thereof to the outer 
diameter of the inlet, and this depth of material gradually decreases from the 
inlet at one end to the outlet at the other, forming a thiu layer or stream at 
the outlet end. Thus the weight and depth of the balls over the thin stream 
of material at the discharge end o£ the drum are much greater than at the 
Inlet end, and this depth and weight Increase from the inlet to the discharge 
end as the stream of material diminishes, so that the grinding action of the 
mill Is greatly increased as the grinding proceeds and the material becomes 
thoroughly comminuted before it leaves the drmn. This resuit Is due to the 
mass of the balls in a ûnim having an elevated Inlet and a peripheral outlet. 
• « « 

"Fig. 1 shows the simplest form of my Improved pulverizing apparatus. 
It consists of a drum (a), provided with pivots at both ends. One of thèse 
pivots is hoUow, and through the same the feed or supply is effiected. At the 
other end the drum bas a number of discharge openings in the periphery 
smaller than the balls used for grinding. Through thèse openings (d) the fin- 
ished powder leaves the drum. The drum is always kept half fuÙ, more or 
less, of balls disposed in mass in the drum in contact with one another, ex- 
cept as they are separated by the material being ground, and the drum Is 
rotated by a drlvlng gear with cogwheels (c). (m) Is the supply chute, and (p) 
the discharge chute. * ♦ * 

"In such cases where the material to be treated Is of a hlghly abrading na- 
ture, or where it is of Importance that It does not come Into contact with iron, 
the Interior of the tube can be filled with a protecting cover. This can be 
made of iron, steel, stone, wood, china, or baked clay. The balls can In a 
like manner be made of the above-mentloned or other sultable materials. 

"The material beIng ground, on entering the drum at an axial inlet and 
leaving It at a peripheral outlet, forms a gradually dlminlshing stream, ex- 
tendlng from the Inlet to the outlet end of the cylinder; and, as shown in 
Figs. 2 and g, as the stream diminishes the depth of balls above It becomes 
greater. Cionsequently the weight and grinding action are gradually in- 
creased from the Inlet to the outlet, or from one end of the cylinder to the 
other; and as the material Is dlscharged it Is In a finely comminuted state. 
No blowing apparatus is requlred to pass the material through the drum. In 
the eonical drum, the peripheral outlet being at the larger end, the Increase 
in weight and grlndhig action is greater than in the çyUndrical form." 
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The claim is for a combination of éléments, namely: 

"In a tubulajf bail mill, the combination of a rotary drum having a horizontal 
or approximately horizontal axis, and provided with an axiaJ inlet at one end 
and a peripheral outlet near the other end, and a body of grinding balls dis- 
]>osed in mass and overlying one another in said drum; the stream of material 
passing between the balls being gradually diminished from the Inlet to the 
outlet, and the depth and weight of the mass of balls above the material grad- 
ually increased as the stream diminishes." 

The défendant uses tubular bail mills that are correctly described as 
f oUows in the brief of def endant's counsel : 

"The defendant's mill is a tubular hall mill, and comprises a cyllndrlcal 
drum about 21 feet In length by about 5 feet in diameter, divided into flvo 
compartments by means of four vertical partitions, arrangea at right angles 
to the axis of the drum. The first and second compartments are of about the 
same length, and are longer than the third and fourth compartments, the first 
and second being each about twice as long as either the third or the fourth, 
which latter two are of about equal size. The fifth compartment is very short, 
and is used only for diseharging the ground material from the mill, The 
first, second, third, and fourth compartments contain grinding balls. The fifth 
compartment has no grinding balls. The flrst and third partitions permit of 
the passage of the ground material by means of a séries of holes near the 
inner periphery of the drum. The second and fourth partitions permit of the 
passage of material between the respective adjacent compartments by means 
of a séries of holes nearer the axial center of the partitions. For brevity's 
sal^e, we number the compartments from first to fifth, beginning at the inlet 
end, and number the partitions in like order flrst to fourth. Èach partition 
has circular rows of small holes, each about one-half inch diameter. The rows 
are about 3 inches apart. Each hole is about 6 inches from the nearest holes 
in the same row. In the first and third partitions the outer rcw of holes 
is about 3 inches from the inner side of the drum's periphery, and the inner 
row of holes is about 15 inches from the axial center. In the second parti- 
tion the outer row of holes is over 12 inches from the inside of the drum's 
periphery, and the inner row of holes is about 10 inches from the axial center. 
In the fourth partition the outer row of holes is 11% inches from the inside 
of the drum's periphery, and the inner row of holes is about léVé, inches from 
the axial center. Each compartment is filled with stone balls or pebbles to 
the extent of about 40 per cent, of their capacity. The holes in the partition 
are of a size to permit the ground material to pass through, but to restrain 
the balls. 

"The material is fed to the mill by a hopper which is above one end of a 
screw conveyor which rotâtes within a tube, and its axial center is in Une 
with the axial center of the mill. The mouth of the tube in which the screw 
conveyor works is Considerably wider than the tube itself. The opération of 
the screw conveyor is such that the material to be ground is brought along 
by it and drops into the mill some distance from the. axial center of the mill, 
the axial center of the mill being occupied by the conveyor shaft. 

"The material to be discharged from the mill must enter the fifth compart- 
ment. In this compartment is. a cône, which is attached to the fourth parti- 
tion. The cône is in line with the axial center of the mill. Angle irons are 
attached to the inner side of the end wall of the drum. Thèse angle irons 
lift the ground cernent in the fifth compartment. The falling cément strikes 
the cône, and ts directed outwardly thereby ttirough the discharge spout." 

In my opinion, the macbine thus described does not infringe tlie 
complainant's patent, because the patent must be narrowly construed. 
Davidsien'3 application wàs rejected seven times by the patent oflflce 
for want of novélty. During the course of the proceeding he conced- 
ed that the separate éléments of his device were old, but endeayored 
to convince the office that the combination was novel. For example, 
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he argued in July, 1895, that "two old features are combined in ap- 
plicant's apparatus, and produce therein a new resuit. Thèse features 
are the relative arrangement of the inlet and outlet openings in the 
drum in connection with the balls disposed en masse in the said drum. 
This combination produces a new resuit. It causes a constant in- 
creasing weight of grinding balls on the gradually diminishing stream 
of the material passing through the drum." After persistent urging, 
the patent was flnally issued, but with évident reluctance, the ex- 
aminer saying: "Further search and considération seem to show that 
the prior art falls slightly short of positiyely disclosing the spécifie 
combination claimed, although there is grave doubt whether there is 
invention in it in view of Close and Eobertson. * * *" This 
doubt, I think, was abundantly justifled by the patents referred to 
by the examiner, and thèse lead inevitably to the conclusion that the 
complainant is to be restricted to his exact device. Thus restricted, 
the defendant's mill seems to be substantially différent in at least two 
respects: First, it is divided into compartments, not as a mère 
évasion of the complainant's undivided cylinder, but for the purpose 
of retarding further the flow of material, in order that grinding may 
be more complète ; and, second, it does not hâve a peripheral outlet, 
but an outlet in the end of the cylinder. 

I think, also, that the complainant's mill lacks novelty in view of 
the British patent to Redfern, granted in 1888, as will appear by the 
following quotations from the patent: 

"ïhis invention relates to that class of grinding apparatus in wliich loose 
balls or the liiie are employed for grinding or crushing the substances, the 
object being to cause the said substances to travel horizontally through the 
apparatus at a speed varying with the hardness of the substances and the 
degree of fineness which it is required to obtain. 

"In most existing apparatuses of this class, the introduction and discharge 
of the substances is eflected intermittently, and a stoppage of the apparatus 
is, therefore, neeessary if it Is provided with doors operated by hand; or 
mechanism is employed for opening thèse doors while in opération, as well 
as an Archimedian screw for feeding through the center if the apparatus is 
continuons In its action, but the feed and discharge of the substances is Inter- 
mittent. The only grinding apparatuses in which there is a continuous feed 
of the substances are eentrifugal machines, bolting mills, or grinders and 
grinding apparatus in which a blast of air is employed. Thèse apparatuses, 
however, are of eomplicated construction, and are costly to lîeep in repair. 
A very small product results from them, and for many purposes they are 
useless; such, for example, as for rendering some substances homogeneous. 
• * » 

"In carrying out this invention, the apparatus comprises a cast-iron cylinder, 
the inner surface of which is coiTugated. The substances to be ground are 
introduced continuously through a channel, LK, at one end of the cylinder, 
and are continuously discharged through openings, P, P, P, made in the other 
end of the cylinder, near the periphery thereof, tlie said openings being smaller 
than the crushing balls or the like. Or hollow arms provided with gratings 
can be employed for a like purpose, 1!k< diseharge then taking place through 
the center. 

"The balls hâve no movement of t-.auslation in the cylinder. If, for ex- 
ample, 800 kilogrammes of balls be employed, the rotating movement of the 
cylinder, which is placed horizontally, will spread them out or distribute them 
uniformly throughout the whole length thereof. 

"If the substance to be ground be introduced at one end of the cylinder, 
it will mix with the balls, and will aJso become evenly spread over the whole 
length. 
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"The openlngs, P, P, P, are too small to allow the balls to pass out and 
suffldently large to allow the ground materlal to pass out, so that In thein- 
terior of the plie of balls near the openlngs, P, P, P, — that Is to say, towards 
the outlet of the cylinder, — ^the substance is more completely ground than 
that near the admission end. 

"The rotation of the cylinder produces a continuous mixture of the balls 
with the substance, and this always tends to flll with the sald substance the 
space between the balls throughout the whole length. 

"It foUows, therefore, that during the rotation of the cylinder a movement 
of translation of the mass therein taUes place through the balls from one 
end to the other of the apparatus, whllst the balls themselves hâve no such 
movement of translation. The larger the quantity of the substance fed 
through the channel LK to the cylinder, the more rapid will this movement 
be; so that for a given speed and length of cylinder the flneness to which the 
substance Is to be reduced will dépend solely on the quantity regularly intro- 
duced and on the number of the baUs. 

"Tlie openlngs, P, P, P, are of any suitable shape, provided, as before de- 
scribed, they are smaller than the balls, and placed opposite the admission 
end of the cylinder, either on the periphery, on the bottom, or on the here- 
inbefore mentioned hoUow arms." 

A large part of the testimony was devoted to this British patent, 
the complainant insisting that Redfern's mill was not capable of 
"grinding" material, but could only reduce it to a powder by the 
"percussive" action of the balls; thus, it was argued, assigning the 
mill to a différent class of devices, and avoiding the charge of anticipa- 
tion. I hâve read and considered the testimony and arguments upon 
this subject, and I am not prepared to take the complainant's view. 
On the contrary, I am satisfied that the Eedfern mill is capable of 
grinding material precisely as the complainant's mill grinds it, al- 
though the proper rate of speed is différent for the two machines. As 
it seems to me, the Eedfern combination is essentially the complain- 
ant's combination; the complainant's lacking, therefore, the neces- 
sary élément of novelty. 

It may be proper to add that it does not appear to be important 
whether the stream of material in the complainant's mill gradually 
diminishes from the inlet to the outlet or not. This is a part of the 
patentée'» theory of opération, but it is aside, I think, from the two 
structural éléments of the patent. But, if it is important, it is thus 
far a theory only, not established by the testimony. It may be true. 
but it has not yet been proved. 

The bill must be dismissed, at the complainant's costs. 
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DODGB MPG. CO. T. COLLINS et aL 

(Clrcnlt Court of Appeals, Fourth Circuit February 7, 1901.) 

No. 822. 

L PATENTS— IhPKINGEMENT—SpLIT WoODKN PnLlBTS. 

The Sanbom patent, No. 275,947, for a spUt wooden pulley, daim 1, ia 
entitled to a narrow constructloa only, and is not infringed by a 8i>oke 
pulley. 
2. Saub. 

The Phllion patent. No. 468,490, for an Improvement In the proeess of 
constructlng wooden puUeys, whlch consista essentlally In unlting seg- 
ments to form rings, and then uniting the rings together by means of glne 
and pressure, is void for want of patentable novelly. 
B. Samb. 

The McNeal patent. No. 351,064, claims 1 to 6, which cover split wooden 
puUeys and a mode of construeting the same, show merely combinations 
of old and well-known déviées, which produce no new result, and are vold 
for lack of patentable inrentlon. 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

Lysander Hill (John W. Hill, on the brief), for appellant 
W. W, Van Winkle, for appellees. 

Before FULLEE, Circuit Justice, and PAUL and BEAWLEY, Dis- 
trict Judges. 

PAUL, District Judge. This cause is hère on appeal from a decree 
of the circuit court for the district of West Virginia. The appellant 
was the complainant in the court below, and filed its bill alleging in- 
fringement by the défendants of certain letters patent belonging to 
the complainant, and praying an injunction and account. The de- 
fendants answered, denying the validity of the complainant's patents 
and the infringement of the same. The court below dismissed the 
bill. The patents inrolved are No. 275,947, granted to Gustavus B. 
Sanborn, April 17, 1883; No. 351,064, granted to Charles McNeal, 
October 19, 1886; and No. 368,493, granted to George Philion, August 
16, 1887. AU of thèse patents are for improvements in split wood 
pulleys and the manufacture of the same. The daim of the Sanborn 
patent. No. 275,947, which, it is alleged the défendants are infring- 
ing, is as foUows: 

"A transversely divlded or split pulley, havlng Its sections constructed upon 
thelr surfaces to form a serpentine or zigzag Joint, and recelve the shaft 
whlch carries the pulley In between them." 

The claims in question of the McNeal patent (1, 3, 4, 5, and 6, No. 
351,064) are as foUows: 

"(1) The mode or procédure In building a wooden split pulley as describ- 
ed, whlch conslsts in flrst building the central part of the rim; second, In 
dlviding the same transversely on an Irregular Une to make an Interlockîng 
Joint; third, in addlng a section to each edge of said central part, and dlvid- 
ing the same wltb a stralght saw, whereby the adjoinlng ends of the rim are 
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provlded wlth Interlockîng portions." "(3) A pulley provlded wlth an arm 
or spoke havlng at Its ends wedging dovetailed tenons, fittlng in a dovetalled 
mortise In the pulley rim and the fastenlng edges. (4) A separable wooden 
pulley, havlng its rim dlvided on an irregular Une to f orm Interlocking portions 
at adjoining ends, and having its spokes or arms at their outer ends emloedded 
in the rim wlth dovetailed tenons and mortlses, substantlally as set forth. 
(5) A spllt pulley, having a section. A, and the arm, 0, mortised into the same 
near its end, and provlded with a stay boit, K, extending from said arm to 
the pulley rim at a distance from its end. (6) A split pulley, having the rim, 
A, and the arm, O, mortised into the same near its point of division, and pro- 
vlded wlth the stay boit, K, and the anchorlng pin, L, Inserted In the rim." 

The Philion patent, No. 468,490, is for an improvement in the pro- 
cess of constructing wooden pulleys, which consista, essentially — 
First, in uniting a proper number of segments at their abutting ends 
to constitute rings capable of being handled as entireties; and, sec- 
ond, in assembling a proper number of said rings with glue between 
them and subjecting the whole to heavy pressure until the adhesive 
has solidified. 

The claim of the alleged infringing patent, No. 406,067, is for a pul- 
ley composed of two rim sections, which are joined at their ends by a 
horizontal and vertical tongue and groove, each rim section compris- 
ing a plurality of rings that are joined at their ends by dowel blocks, 
the two arms fastened to the said rim sections by bolts and dovetailed 
tenons and cavities ; said arms having notches midway of their ends, 
with sloping sides; the hub composed of halves, each half fltting in 
said notches, and having sloping sides, and the bolts pressing through 
the said arms for drawing them and the said rim sections together, 
substantlally as and for the purpose described. 

The claim of the Sanborn patent relates to a split wooden pulley, 
whereas the Sprinkle pulley is a wooden split arm or spoke pulley. 
Thls distinction was made by the court in Manufacturing Co. v. At- 
kins, 20 C. C. A. 415, 74 Fed. 241. In that case the court held that the 
flrst claim of the Sanborn patent must be limited to "a transversely di- 
vided or split pulley having its sections constructed upon their meeting 
surfaces to form a serpentine or zigzag joint, and to receive the shaft 
which carries the pulley in between them, substantlally as specifled." 
The court held in that case, as we find by the record in this, that 
"split wooden" pulleys were well known at the date of Sanbom's 
patent It was then old in the art to dowel together the halves of 
such pulleys where the halves were formed separately, or the unit 
sawed into halves. It was also old t» accomplish this doweling by 
means of tongues and grooves upon the faces of the halves. It was 
also old to interlock two wooden surfaces by means of recesses in the 
one and projections or dowel pins in the other. It was also old to 
divide bodies in a serpentine or irregular course, producing zigzag 
surfaces interlocking without further adjustment. The court held in 
that case that the claim of the Sanborn patent was not infringed by 
a spoke pulley, the meeting surfaces of which interlocked at the rim 
by means of a séries of projections and recesses. The holding of the 
court in that case has our concurrence, and, it appearing that the 
Sprinkle patent is for a spoke pulley, it does not infringe the claim of 
the Sanborn patent. 
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The daim of the Philion patent is for an improvement in the process 
of construction of wooden puUeys. This consists in uniting a proper 
number of segments at their abutting ends to constitute individual 
rings, capable of being handled as entireties; then in assembling a 
proper number of said rings with glue between and subjecting the 
whole to heavy pressure until the adhesive bas solidified. There are 
but two steps in the formation of the rim of the pulley. One of thèse 
is the application of glue to wooden surfaces to secure their adhé- 
sion; the other is securing this adhésion through pressure. The 
statement of the means employed is sufQcient to show the absence of 
novelty in what is claimed as an invention. Both are old and familiar 
in the work of cabinet makers and carpenters. In Dodge Mfg. Co. y. 
Ohio Val. Pulley Works (C. C.) 101 Fed. 584, the court held this 
patent invalid on the ground that the method of uniting segments 
together and rims together by means of glue did not constitute a pro- 
cess, but involved only mechanical opération. It further said, "What 
Philion has done is but the carrying forward of old ideas, and does 
not amount to invention." 

The flrst claim of the McNeal patent consists in first building the 
central part of the rim by successive rings glued together, as in the 
Philion patent, which, we hâve said, is old in the art. Then this rim 
is divided transversely on an irregular line, making an interlocking 
joint. Then a section is added to each edge of the central part, 
which is divided with a straight saw, whereby the adjoining ends of 
the rim are provided with interlocking portions. The irregular line 
dividing the central rim iS identical with that dividing the Sanborn 
pulley, and is, as we hâve seen, old in the art. In Dodge Mfg. Co. 
V. Ohio Val. Pulley Works, supra, in which the patent was involved, 
Judge Lurton said: 

"That it was not new to unité individual segments to form a ring or wheel 
by gluing them together at tlieir abutting ends is abundantly shown by the 
record. Neither was it new to unité wooden structures by means of glue 
under compression. No new resuit was produced by the method of the patent. 
That pulleys thus made may hâve been more durable than those united by 
nails or doweling, or by glue with nails, or by glue without pressure, may be 
conceded. But sueh improvement is not Invention." 

The overlapping outside section is not new. If ever patentable, it 
had been auticipated in the patent of Bowsher, relating to improve- 
ments in the construction of split or compound pulleys. No. 307,171, 
October 28, 1884. This claim doës not involve a patentable novelty. 

The third claim of the McNeal patent is on the arm or spoke, hav- 
ing at its ends the wedging dovetailed tenons, fltting in a dovetailed 
mortise in the pulley rim, and the fastening wedges, The fourth 
claim is for spokes or arms of the pulley at their outer ends embedded 
in the rim of the pulley with dovetailed tenons and mortises. The 
fifth is for an arm mortised into a section of the pulley rim near its 
end, provided with a stay boit extending from the arm back to the 
rim at a distance from its end. The sixth is for an arm provided with 
a stay boit and anchoring pin iuserted in the rim of the pulley. None 
of thèse devices possess the merit of invention. The spoke bar or 
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arm ol the pulley, with dovetailed ends or tenons, tte mortises, the 
wedges, the glue to keep them in place, the stay boit attached to the 
pin in the rim of the pulley, are ail shown by the testimony to be old 
deviçes, and long in préviens nse in the construction of pulleys. The 
effect of this use of old devices in the construction of the McNeal 
split woodei) pulley was to strengthen it, and thus add to its durabil- 
ity; but it did not produce a new resuit or effect. The doctrine that 
a combination of old devices in a patent to be sustained must produce 
a new resuit is thus stated in Beckendorfer v. Faber, 92 U. S. 344, 23 
L. Ed. 719: 

"The combination, to be patentable, must produce a différent force or effect, 
or resuit in tlie comblned forces or processes, from that given by their separate 
parts. There must be a new resuit produced by thelr union. If not 80, It 
la only an aggregatlon of separate éléments." 

Halles V. Van Wormer, 20 Wall. 353, 22 L. Ed. 241; Pickering t. 
McCuUough, 104 U. S. 310, 26 L. Ed. 749. 

In Locomotive Works t, Medart, 158 U. S. 68, 15 Sup. Ct. 745, 39 
L. Ed. 899, the suprême court, speaking through Mr. Justice Brown, 
of the patent involved in that case, said: 

"In short, this Is a patent only for superior workmanship, and, wlthln ail 
the authorlties, invalid. This court has repeatedly stated that ail improvement 
is not invention. If a certain devlce differs from what précèdes it only In 
superiority of finish, or in greater accuracy of détail, it is but the carrying for- 
ward of an old idea, and does not amount to Invention." 

In our opinion, none of the claims in the several patents pro- 
ceeded on by the complainant has been infringed by the défendants. 
The decree of the circuit court dismissing the bill is afSrmed. 



PEIFER V. BROWN & CO. 
(Circuit Court, W. D. Pennsylvanie. February 19, 1901.) 

1. Patents— Anticipation— Mbtallurqical Furhacks. 

The Peifer patent, No. 411,226, for an Improvement In metallurglcal 
furnaces, was not antlcipated by the Howatson Brltish patent. 

2. Same — Consthuction of Claim — Infringement. 

The Peifer patent. No. 411,226, for an Improvement In metallurglcal 
fm-naces, Is Umited, by Its terms, the state of the prlor art, and the pro- 
ceedings In the patent office, to the partlcular construction shown, the 
essential feature of whlch Is the making of latéral air ports through the 
outer slde walls of the furnace, whereby streams of coià air are drawn In 
and impinge directly against the sides of the neck of the furnace below Its 
floor Une, to protect It from the action of the boiling slag, and it cannot be 
construed to cover any other means of accompllshlng the same object. 
As so construed, held not Infringed. 
8. Same. 

That a patent does not adequately cover the actual Invention of the 
patentée Is a matter whlch cannot be remedled by the courts. 

In Equity. Suit for infringement of patent. On cehearing. 
For former opinion, see 85 Fed. 780. 
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James Negley Cooke and George L. McCleary, for complaînant. 
Thomas W. Bakewell and James K. Bakewell, for respondent. 

ACHESOiN[, Circuit Judge. Upon this rehearing two questions 
arise: First. Did the Howatson British patent anticipate Peifer's 
invention, described in and claimed by his patent hère in suit? Sec- 
ond. Has the défendant company infringed Peifer's patent? 

1. I do not think it necessary to recite or discuss at any length 
the new proofs. They hâve been attentively examined. After care- 
ful considération of the spécification and drawings of the Hovs'atson 
patent in connection with the model and the other évidence, my con- 
clusion is adverse to the défendant upon the spécifie issue raised by 
the amendment to the answer, to wit, the question of anticipation by 
Howatson. The Howatson patent, I think, bears the same gênerai 
relation to the art as the patents which the office cited against the 
allowance of Peifer's original application. This British patent, in 
my judgment, no more anticipated Peifer than did the patents which 
the défendant put in évidence under the original answer. 

2. Has there been infringement by the défendant of Peifer's patent? 
Upon this question the proofs are now fuU. At the former hearing 
they were incomplète. Especially were they unsatisfactory for lack 
of clear évidence as to the construction of the defendant's furnace. 
That deficiency has been supplied. It is plain upon the face of his 
patent that Peifer's invention, as described and claimed by him, 
consists of a spécifie device to protect the walls of the neck of the 
heating chamber of a furnace from the action of the boiling slag 
which accumulâtes there. In his spécification the patentée thus dé- 
clares himself: "My invention consists in the construction herein- 
after described and claimed." The subject-matter of the patent is a 
particular construction, which is definitely stated and claimed. After 
a gênerai référence to the patent drawings, the spécification proceeds 
thus: ;' 

"In the drawings, 10 représenta a metallurglcal furnace, of whîch the neck 
of the heating chamber Is shown at 11. In the sida walls, 12, about this heat- 
ing chamber, there are formed flues, 13, which eommunicate with the sur- 
rounding atmosphère through the médium of ports, 2. The flues, 13, lead to 
the staclî, 14, the upper ends of the flues being preferably sUghtly contracted. 
Thèse ports, 2, range along the lower sides of the neck, 11, just below its 
floor Une, so that the draft of the furnace wlll cause a séries of jets or streams 
of cold air to impinge against the side walls of the neck at the points where 
they are ordlnarily eut away by the slag, and efCeetually prevent such ac- 
tion." 

The patent has a single claim, which is as follows: 
"A stralght draft metallurglcal furnace, 10, having a heating chamber ter- 
minating in a neck, 11, and a stack over the neck, the air spaces, 13, In the side 
■walls of the neck extending above and below its floor line, provided below 
the floor line with the séries of eold air inlet ports, 2, openlng through the outer 
side walls, and flues Connecting the upper ends of the air spaces with the 
Interior of the furnace, whereby the draft will cause jets of eold air to be 
drawn through the ports, 2, and Impinged against the sides of the neck just 
below its floor line, substantially as set forth." 

Peifer's application was thrice rejected by the patent ofiSce upon 
références to prier patents. Thèse rejections were followed by 
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amendments in his spécification and claim which brought them to 
their présent form. In a communication to the commissioner, trans- 
mitting the second amendment, the applicant's solicitors wrote: 

"The air spaces without the séries of ports, 2, will not ettect the objecta 
sought, and the force of the furnace Is also necessary to give force to the 
air, and cause it to impinge against the sides of the necJi at the points 
named." 

The proofs before the court establish, I think, that the air ports 
or latéral holes through the outer side walls whereby jets or streams 
of cold air are drawn in and caused to impinge directly against the 
side walls of the neck, is the feature of novelty which distinguishes 
Peifer's construction from prior devices for cooling the walls of a fur- 
nace by currents of air coursing in or along the same. In the de- 
fendant's furnace the air is taken from above, and brought down by 
means of a vertical pipe to the end of a horizontal flue, through 
which it passes backwardly to a short vertical flue, and down the 
same into a lower horizontal flue, through which the air passes for- 
wardly. There is some dispute as to the précise location of this 
lower flue, but according to the clear weight of évidence it does not 
extend below the floor line of the neck. Certainly, the defendant's 
furnace does not hâve the latéral air ports of the Peifer patent. In 
the defendant's construction there is no impingement of cold air 
against the side walls of the furnace neck, within the meaning of 
Peifer's patent. The cooling effected is by means of a current of air 
coursing through flues in the masonry. It is said that the purpose 
sought to be effected by the défendant is the same as that contem- 
plated by Peifer. But identity of object is not the test of infringe- 
ment. There is hère a very substantial différence in the means em- 
ployed. In view of the prior state of the furnace-building art, the 
proceedings in the patent ofiBce upon Peifer's application, the terms of 
his spécification, and his limited claim, it is impossible, in my judg- 
ment, so to construe the Peifer patent as to bring within its scope the 
defendant's furnace. Keystone Bridge Co. v. Phœnix Iron Co., 9S 
U. S. 274, 24 L. Ed. 344; Railroad Co. v. Mellon, 104 U. S. 112, 26 
L. Ed. 639; Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81, 37 L. Ed. 
1059; Morgan Envelope Co. v. Albany Perforated Wrapping Paper 
Co., 152 U. S. 425, 14 Sup. Ct. 627, 38 L. Ed. 500. If it be true, as 
suggested by the plaintiff's expert witness, Mr. Clarke, that the 
patent granted to Mr. Peifer, and accepted by Mm, did not adequately 
cover his real invention, it is a misfortune which the court is power- 
less to redress. McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 
35 L. Ed. 800; Lewis v. Steel Co., 17 U. S. App. 296, 8 C. C. A. 41, 
59 Fed. 129. As to what use the défendant company made of the 
plaintiff's patented improvement after he left the defendant's em- 
ployment the testimony is conflicting. Thomas Orgill, who succeeded 
the plaintiff as master bricklayer in the defendant's works, and has 
since continued to act in that capacity, testifies positively that, as 
the several furnaces into which the plaintiff had introduced his con- 
struction needed repairs at the neck, his construction was abandoned, 
and the defendant's above-described construction was substituted, 
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and that tlie défendant never afterwards used the plaintiff's construc- 
tion. This witness speaks from personal knowledge. I do not see 
how he could be mistaken, and there is no reason for imputing to 
him willful false swearing. Other witnesses, who likewise testify 
from actual personal knowledge, fully corroborate Orgill. The 
weight of évidence hère, I think, is with the défendant. I feel satis- 
fied that Mr. Peifer and Mr. Pedder are mistaken in what they say 
on this subject. Under the pleadings the bnrden of proof to show 
infringement is on the plaintiff. Upon the most careful considération 
of the évidence I am constrained to hold that the charge of infringe- 
ment has not been made ont. A decree must be entered dismissing 
the bill, but without costs. The costs down to the time of filing the 
amendment to the answer were paid by the défendant as the condi- 
tion of reopening the case. Substantially ail the subséquent costs 
hâve been incurred in the investigation and trial of the issue — the 
aJleged Howatson anticipation — raised by the amendment. As that 
issue has been decided against the défendant, I think it but just 
that ail the costs since the amendment was allowed should be paid 
by the défendant. Let a decree be drawn in accordance with the 
vièws expressed in the foregoing opinion. 



PAESONS et al. v. MINNEAPOLIS THKBSHING-MACH. CO. 
(Circuit Court, D. Minnesota, Fourth Division. March 2, 1001.) 

L Patents— Invention — New Combination op Old Eléments. 

The assembling of old and well-known devices or éléments In a new 
combination, in a machine, in order to constitute patentable invention, 
must either accomplish a new and useful resuit, or an old resuit more 
effectively, in a mariied and obvions degree, so as to be accepted by users 
of such machines as an obvions improvement upon those used before. 

S. Same — Band Cuttbr and Feeder pob Threshing Machines. 

The Albertus and Johnson patent, No. 556,326, for a band cutter and 
feeder for threshing machines, is void for lack of patentable Invention; 
the machine shown and described being a combination of old devices 
whlch produces no new resuit, and which has not been recognized by the 
public as any improvement upon the machines previously in use. Also, 
neld not infrlnged, conceding its validity. 

8. Same — Infkingbment — Patent for Combination op Old Devices. 

A patent for a combination of old devices is not infrlnged by another 
combination which omits any of the devices of the patented combination 
without substituting therefor something which is its mechanical équiva- 
lent. 

In Equity. Suit for infringement of patent. On final hearing. 

John E. Stryker, for complainants. 
Paul & Hawley, for défendant. 

lOCHKEN, District Judge. This is a bill in equity brought by 
complainants, as assignées and owners of letters patent No. 556,326, 
issued March 17, 1896, to Otto Albertus and Martin Johnson, for 
band cutter and feeder, charging the défendant with infringement 
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of fhe invention and improvement described in and secured by said 
letters patent, by the making, selling, and using of band cutters 
and feeders embodying such invention and improvement, and with 
still continuing such infringement, and praying for a perpétuai in- 
junction and an accounting. The answer of défendant takes issue 
upon the charge of infringement, and also dénies the validity of the 
patent, averring that, in view of the state of the art before said 
alleged invention, the alleged improvement described and claimed in 
said letters patent did not constitute a patentable invention or dis- 
covery, but had been vyholly anticipated and described in prior let- 
ters patent, and publicly known and used in the United States. 
Upon the hearing the complainants coniined their charge of in- 
fringement to the second claim of said patent, which is as follows: 

"(2) A band cutter and feeder comprising a table having Its outer portion 
construetèd to fold, and having the Inner portion deflected at an abrupt an- 
gle; stay rods arrangea to support the outer portion of the table when ex- 
tended, and to secure it in place when folded; a longitudinal partition detach- 
ably connected with the table; a carrier arrangea to travel upon the said table 
and conform to the outline thereof ; a second carrier located opposite the in- 
ner end of the table, and acting In conjunction with the Inner deflected por- 
tion of the carrier thereof, and traveling at a différent relative rate of speed; 
guards înterposed between the co-operating portions of the said carriers; a 
vibra ting shoe located at the delivery end of the table carrier; and a band- 
cutting mechanism, — substantially as specifled." 

Complainants do not assert that this patent assumes to cover any 
newly-invented device or devices, but only an alleged new combina- 
tion of devices and appliances, ail of which were old and well knovyn 
before this alleged invention. It is too well settled to require cita- 
tion of authorities that a patentable invention may consist entirely 
in the new combination or arrangement of old and well-known in- 
grédients or devices, provided a new and useful resuit is thereby 
attained, and also where such new combination of old devices and 
éléments produces a machine markedly more effective in producing 
old results, being for that reason accepted by the public as an ob- 
vions improvement upon what bas been used before, and thus cornes 
into gênerai use, superseding other machines for the same use, or 
becoming a favorite, and sought after and regarded with préférence 
by users of such machines. The production of new and useful re- 
sults, or of old results more effectively, in a marked and obvions 
degree, is such évidence of invention or discovery as will support a 
patentj where the devices, although ail old, are assembled in a 
new combination. 

Machines called "feeders," for conveying bundles of grain in suc- 
cession, with the heads forward, to the cylinders of threshing ma- 
chines, upon carriers having transverse slats with métal spikes or 
teeth to engage the bundles, and devices, usually knives on revolving 
wheels, to eut the bands of the passing bundles, and other devices 
to loosen the mass of the bundles and accelerate the upper part of 
each so that the bundles shall not reach the cylinder at once, or in 
a compact mass, hâve long been used, and were described in many 
patents years before the alleged invention described in the patent 



PAESONS V. MINNEAPOLIS THRESHING-MACH. CO. 943 

in suit. • Most of thèse prior patents describe machines constructed 
on the same gênerai plan sh^wn by the patent in suit, difEering 
only in the form and arrangement of détails and devices, and ail 
producing the same resuit in the same way and by substantially 
the ^ame means. Every détail of the patent in suit operative in the 
actual working of the machine was described and shown in such 
prior patents, and in some the assembling of the parts was sub- 
stantially the same. Thus the patent No. 513,698, issued January 
30, 1894, to Gustav Anderson, shows and describes an endless car- 
rier mounted on rollers to carry forward the bundles, with a dé- 
tachable partition or dividing board on its center Une; a band cut- 
ter substantially similar to that shown in the patent in suit; and 
a second overhanging carrier, with slats toothed, which engage the 
top of the bundles at the end of the main carrier, and as they come 
on the vibrating shoe, which is also présent; and this carrier does 
the same work as the second carrier in the patent in suit. The An- 
derson machine has not on its main carrier the deflected inner end 
which is shown in the patent in suit, and which is also shown in con- 
junction with an upper carrier (which also serves as band cutter) 
in patent No. 291,430, issued to Orrin 0. Van Ness January 1, 1884, 
and in patent No. 501,511, issued to Walter Howard July 18, 1893. 
In the Anderson patent the upper carrier, which also has guards 
interposed between the co-operating parts of the carriers, engages 
the top or upper part of the loosened bundles at the end of, and 
while they are yet on, the main carrier, and as they are coming upon 
the Tibrating shoe, and by its more rapid movement séparâtes and 
advances that part of each bundle the same as is done by the upper 
carrier of the patent in suit. The partîcular fonn of the carriers, 
and whether the main carrier shall be single or in sections, and with 
or without a deflected inner end, and the point, after the band is 
eut, at which the upper carrier shall engage and spread and dis- 
tribute the bundles, was evidently matter for mechanical choice 
and sélection before and at the time of the alleged invention claimed 
by the patent in suit. In whatever way thèse old devices were as- 
sembled in thèse prior patents, they did the work in the same way, 
by the same means, and produced only the same resuit. This is 
obviously ail that is done by the combination shown by the patent 
in suit as to ail its parts in use while the machine is in opération. 
But, as such machine is intended to be moved from place to place to 
perform its work, any new device or combination making it more 
convenient for removal must add to its value. The device for fold- 
ing the outer part of the large carrier by swinging it under the 
other on hinges was old, and is shown in many of the prior patents. 
The holding it in place when folded by a hook on the end of the 
rod, which when in opération rests on the ground to support the 
end, like the legs in older patents, is perhaps a fanciful but exact 
équivalent for the short hook used for the same purpose shown in 
older patents. There is no évidence in the case that the machine 
described in the patent in suit produces any new or useful resuit, 
or that it produces the old results more effectively than was done 
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before, or tliat it has been accepted by the public as an împroTe- 
ment. It does not appear that the patentées or complainants ever 
hâve manufactured or put on the market any machines constructed 
under the patent in suit. Under such circumstances, the opinion, 
merely, of one witness or more, that such machine would be superior 
to the machines in the market, counts for but little, and does not 
overcome the probative force of the fact that the patent in suit has 
lain dormant — a mère paper patent — during the four years since it 
was issued. From thèse facts, I am brought to the conclusion that 
there was no invention or patentable novelty in the combination of 
old devices shown by the patent in suit. "It was never the object 
of thèse laWs to grant a monopoly for every trifling device, every 
shadow of a shade of an idea, which would naturally and spon- 
taneously occur to any skilled mechanic or operator in the ordinary 
progress of manufactures. Such an indiscriminate création of ex- 
clusive privilèges tends rather to obfètruct than to stimulate inven- 
tion." Atlantic Works t. Brady, 107 U. S. 192, 200, 2 Sup. Ct. 223, 
27 L. Ed. 438; Slawson v. Eailroad Oo., 107 U. S. 649, 654, 2 Sup. 
Ct. 663, 27 L. Ed. 576. 

But if the patent is valid there is no infringement. A patent for 
a combination of old devices is not infringed by another combina- 
tion which omits any of the devices of the patented combination 
without substituting theref or something which is its mechanical 
équivalent. One of the éléments or devices of the second claim bf 
the patent in suit is "guards interposed between the co-operating 
portions of the said carrier"; that is, between the co-operating parts 
of the upper or second carrier and the deflected end of the main 
carrier. Thèse guards are shown in . the drawings as attached to 
the frame below the second carrier, and are described in the spécifica- 
tions as "métal straps, and may be provided in any desired number; 
two being sufflcient; one being located near each side of the ma- 
chine." The purpose of the guards is stated to be to prevent the 
toothed crossbars of the upper carrier from entering the threshing 
machine, should they become detached from their supporting belt. 
The defendânt's structure has no such guards. The cleats nailed 
to the framé of defendânt's upper carrier merely protect the chains 
at the sides of that carrier, and do not corne between the toothed 
crossbars of the sèparate carriers, which are the only co-operating 
parts of the carriers, and would not prevent such toothed crossbars, 
if. detached, from going into the cylinder of the threshing machine. 
The stay rods in the patent in suit, arranged to support the outer 
portion of the table when extended, and to secure it in place when 
folded, as shown in the drawings of the patent, being legs standing 
on "fhè ground, supporting the end of the extended table, with a hook 
on the lowél" end to turn up and catch on a pin or eye and hold 
the end of the carri'er in place when folded, do not appear in de- 
fendânt's machine.. That has a rpd by which the outer end of the 
table, tPhen extended, is hung up by the attachment of the rod to 
a higher part of the machine, which is certainly not â mechanical 
équivalent Of à foot Under the table resting upori the ground, It 
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effects the same resuit of holding the end of the table secure in 
its extended position, but this is done in a différent way, and upon 
différent mechanical principles. A decree will be entered dismissing 
the bill of complaint, with costs. 
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WHITB LINE TOWING CO. V. ELPHICKE et aL 

(Circuit Court of Appeals, Eighth Circuit March 14, 1901.) 

No. 1,465. 

1. Court of Admibalty— Findinq op Fact PEEStrMPTrv-Bi.T Correct. 

A findlng of fact by a court of admlralty upon conflictlng évidence will 
not be reversed or modified by an appellate court unless there Is a clear 
prépondérance of évidence against it. 

2. Agbbement for Compensation by the Day vou Salvage Services En- 

fobceable. 

A contract by one party to pay at ail events, and by the other to re- 
ceive a fixed or deserved compensation for salvage services, is as conclu- 
sive and enforceable as any other valid contract. 
8. Same — Bubden of Proof. 

The burden of establishing such an agreement by a falr prépondérance 
of évidence Is upon the owners or claimants of the vessel or cargo who 
allège it 
(Syllabus by the Court.) 

Appeals from the District Court of the United States for the 
District of Minnesota. 

H. R. Spencer (F. E. Searle, on the brief), for O. W. Elphicke and 
others. 

Théo. Hollister (H. J. Grannis, on the brief), for White Line Tow- 
ing Company. 

Eefore GALDWEUj, SANBORN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge. On the night of November 22, 1898, 
the steamship Arthur Orr, laden with flour, copper, and shingles, 
was driven upon thé rocky shore of Lake Superior, near the mouth of 
the Baptism river, so disabled that she sank. The White Line Tow- 
ing Company and the Inman ïug Company, two corporations en- 
gaged in towing and assisting vessels upon the Great Lakes, found 
her at this place only partially submerged, took a portion of her 
cargo to Duluth on barges, and then raised and towed her to the 
same port. Each of thèse corporations furnished the services of 
tugs, barges, pumps, diving outâts, and men in the performance 
of this undertaking. The Inman Tug Company furnished its serv- 
ices, ïinder a contract made with the agent of the owners of the 
steamship about November 24, 1.898, before it entered upon the un- 
dertaking to supply its tugs, barges, pumps, and other apparatus, 
for reasonable compensation by the day, and it has been paid ac- 
cording to this agreement. The White Line Towing Company and 
106 F.— 60 
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the captains of its tugs libeled the vesgel and cargo, and the court 
below found that this company was entitled to recover |3,000 salvage 
of the steamship and $7,500 salvage of tUe cargo. A decree was 
accordihgly rendered against the claimants of the vessel and cargo, 
C. W. Elphicke and others, and their sureties, for thèse amounts, 
and both parties appealed from this decree. The claimants insist 
that the court below was in error because it failed to find from the 
évidence that the towing company agreed to render its services for 
a per diem compensation not exceeding the agreed rate between 
the agent of the steamship and the Inman Tug Company, and be- 
cause it did not also flnd that the towing company had been guilty 
of embezzlement of a portion of the cargo, and had been so négli- 
gent in the care of it that it was entitled to neither salvage nor 
compensation. The libelants urging their appeal maintain that the 
court was in error because it did not find that the towing company 
wàs entitled to salvage to the amount of |20,000, instead of to the 
amount of $10,500. 

The spécifications of the parties assail the findings of fact of the 
court below, which are based upon contradictory évidence, and they 
cannot prevail unless they are sustained by a clear prépondérance 
of the testimony. A finding of fact by a court of admiralty upon 
conflicting évidence will. not be reversed or modified by an appellate 
court unless there is a clear prépondérance of évidence against it. 
The City of Naples, 69 Fed. 794, 796, 16 C. C. A. 421, 424, 32 U. 
S. App. 613, 619; The Grafton, 1 Blatchf. 173, Fed. Cas. No. 5,655; 
Post V. Steamship Co. (C. C.) 48 Fed. 565; The Jersey City, 51 Fed. 
527, 2 C. C. A. 365, 1 U. S. App. 244; Levy v. The Thomas Melville 
(C. C.) 37 Fed. 272; The Saratoga (C. O.) 40 Fed. 509. 

The first question for considération in this case is whether the 
towing company furnished the services of its tugs, barges, machinery, 
and men for salvage or for compensation by the day. The steam- 
ship lay in such danger, and the services rendered were so timely 
and eflQcient, that there is no doubt that the company was entitled 
to salvage in the absence of a contract for other compensation. The 
claimants alleged in their answer, and they produced évidence tend- 
ing to prove, that the towing company agreed to render its services 
for compensation of the same character and at the same rate that 
others who were employed in rescuing the vessel were to receive; 
and that the Inman Tug Company, which was the only party which 
rendered similar services, agreed to receive, and was paid, the cus- 
tomary compensation by the day. The towing company denied thèse 
averments, and produced testimony which contradicted this évi- 
dence. The burden of establishing the agreement by a fair pré- 
pondérance of évidence was upon the claimants. But a fair contract 
by one party to pay at ail events, and by the other to receive, a 
fixed or a reasonable compensation for salvage services, is as con- 
clusive and enforceable as any other valid contract. The Elfrida, 
172 U. S. 186, 192, 196, 19 Sup. Ct. 146, 43 L. Ed. 413; The Go- 
manche, 8 Wall. 448, 477, 19 L. Ed. 397; Post v. Jones, 19 How. 
150, 160, 15 L. Ed. 618; The Helen and George, Swab. 368; The 
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Roanoke (D. C.) 50 Fed. 574, 576; The Emulous, 8 Fed. Cas. 704, 
706 (No. 4,480); Thé Independence, 13 Fed. Cas. 9, 10 (No. 7,014); 
Harley v. Bars of Iron, 11 Fed. Cas. 525, 526 (No. 6,068); The 
Delàmbre (C. C.) 9 Fed. 775, 776. There are three methods of com- 
pensation for salvage services. They are: (1) By a share of the 
salvage in cases where the services are voluntarily rendered, and 
there is no express contract; (2) by the payment of an agreed com- 
pensation in case of success only; and (3) by the payment at ail 
events of an agreed compensation, or a quantum meruerunt, under a 
contract to that effect. The third is the common and customary 
method upon the Great Lakes. The Elfrida, 172 U. S. 192, 19 Sup. 
et. 146, 43 L. Ed. 413. There is, therefore, nothing strange or im- 
probable in the contract which the claimants allège was made with 
the towing Company, to the effect that it would render its services 
for the same reasonable compensation by the day that the agent of 
the steamship and of its owners agreed to pay to other vireckers 
who furnished like assistance. On the other hand, such an agree- 
ment was the customary and probable contract under which such 
services were usually rendered at the place where, and under the 
circumstances in which, thèse parties found themselves. 

When the towing company first appeared upon the scène, the 
steamship was in no great extremity, in no danger of immédiate de- 
struction or loss. She had lain quietly on the shore for 36 hours, 
and her master had already engaged the manager of the Inman 
Tu g Line to go to Duluth, a distance of 56 miles, to report her 
condition to her agent there, to act under his direction, and to re- 
turn, if possible, with a wrecking outfit to relieve her. It was about 
2 o'clock on the morning of November 23, 1898, that this steamship 
was cast upon the shore and sank in shallow water. In the after- 
noon of that day B. B. Inman, the manager of the Inman Tug Com- 
pany, then in command of one of its tugs, went to the steamship, 
and her master, Capt. Orville Green, engaged him to proceed at once 
to Duluth to make this report and obtain this aid. He went, ar- 
rived in Duluth on the night of November 23d or the morning of 
November 24th, reported to the agent of the owners of the steam- 
ship, and agreed with him that he would proceed to render assist- 
ance to the steamship, and that his compensation should be a rea- 
sonable amount per day for the services of each tug, lighter, pump, 
and other thing which his company furnished. Under this agree- 
ment the tug company worked and was paid. On the night of No- 
vember 25, 1898, Inman arrived at the steamship again with a tug, 
a scow, and two pumps. He had sent before him another tug, a 
barge, and about 80 men. From the time of their arrivai until the 
steamship was towed to Duluth on December 1, 1898, his company 
was active and efficient in preserving the ship and her cargo. On 
the afternoon of November 24, 1898, Capt. Singer, the manager of 
the White Line Towing Company, arrived at the steamship with 
a tug, a barge, and about 7 meii. Neither he nor his company had 
been requested, after the disaster, by any of the agents or repré- 
sentatives of those interested in the steamship or cargo, to render 
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them any assistance; but one of the agents of some of the under- 
writers had about a year before told him that wlien any of the 
vessels in which. they were interested met with misfortune he wished 
Mm to go to their assistance as soon as be was able. Singer ten- 
dered to tbe master of the Orr the services of his tug and barge, 
and informed him that be had been directed by the underwriters to 
corne to his aid. The master replied that he had engaged the 
manager of the Inman Tug Line to go to Duluth and return with 
the wrecking outflt of his company to save the ship and cargo. Thus 
far the facts which haye been recited are established without dis- 
pute. The controversy relates to the transactions which followed. 
The master of the Orr, Capt. Green, testified that before Singer was 
permitted to go to worli, and after he had informed him that he had 
engaged the Inman Tug Company, he aslied him what his bills would 
be, and he replied that he would settle the same as the other wreck- 
ers. Thomas Casey, the mate of the Orr, relates the important part 
of this conversation in this way: "And Oapt. Green says to him, 
he says, 'Inman is to be down; was hère; and he is coming down 
with the wrecking outât.' He says, 'Captain, let me go to work 
until he comes, and,' he says, 'my bills won't be no larger than his.' 
And he says, 'If they don't want me, I will go with what I hâve 
got.'" Casey also testifled that when Capt. Singer was taking a 
second barge load of the cargo from the steamship he heard him 
say: "If they act the square thing with me, I will act square, and 
charge them only the same as Inman, and, if not, I am going to 
charge them salvage. I will make them pay salvage on the first 
load." Hare, the wheelman on the Orr, testifled that Capt. Singer 
said in this conversation that, "if Capt. Inman came down, and he 
was in his way, why he would get out of the way; and, moreover, 
he said that it would not cost any more — he would not charge any 
more — than Capt. Inman was charging." ,No one who heard this 
<;onversation, except Capt. Singer, gives any différent version of 
it, and he admits that he had the conversation, that the master of 
the Orr informed him that he had engaged the Inman Tug Company 
before he permitted him to commence to unload the steamship, but 
he dénies that anything was said in the conversation about his 
bills or his compensation. As soon as the wreck of the steamship 
became known, the underwriters sent Capt. Killoran to Baptism 
river to take charge of the work of saving the property, and when 
he arrived there he found Capt. Singer engaged with his crew in 
loading his barge the second time. One of the witnesses testified 
that at this time he overheard the foUowing conversation between 
Killoran and Singer: Killoran commenced by saying: "I am run- 
ning this thing. I am the boss in this thing. Now, I want to know 
whether you are working for salvage or for day wages. If you are. 
working for salvage, take your outflt and get away from hère." 
"Well," Singer says, "I expect to hâve pay for my work." "Well, 
what pay do you expect to hâve? Do you expect to work for salvage 
or for pay?" "Well, I expect to hâve the same as others are getting." 
"Well," he says, "if you are willing to work for the same as others are 
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getting, you can stay hère and work. If you expect you are work- 
ing for salvage, get away from hère." '*Well," he says, "I expect to 
get the same as the rest are getting." "Well," he says, "ail rigîit. 
Stay hère and load your lighter." When Singer was asked to state 
this conversation, he testifled: "He asked me some question about 
the priée, and I told him that I would expect the going rates for such 
work, and that I couldn't work down there at that time of the year as 
cheap as we did in the harbor. There waa nothing said about In 
man's rates, or anything of the kind." He also testifled that Capt. 
Killoran ordered him to send for another pump, and guarantied him 
flve days at the usual priée of |40 per day. This is ail the évidence 
upon the issue whether or not the towing company agreed to render 
its services for the customary per diem compensation, instead of for 
. salvage, and it seems to our minds very persuasive that such a con- 
tract was made. Compensation by the day was the usual and prob- 
able method for paying for such services on the Great Lakes. It was 
the way in which the Inman Tug Company, the only other wrecker 
that rendered like services, agreed with the agent of the owners of the 
steamship that it should receive its compensation. Three witnesses 
testifled, and but one denied, that the towing company promised that 
it would settle for its services on the same basis as, and that its 
charges should be no more than, those of the others engaged upon 
the wreck, before it was permitted to commence its work. One wit- 
ness testifies that the agent of the underwriters notified the manager 
of this towing company to cease his work, and to leave the wreck, 
if he expected salvage, and that he was permitted to continue only 
after he had declared that he expected to hâve the same compensa- 
tion that others were getting. The manager of the towing company 
does not deny this statement, but admits that he told the agent that 
he expected the going rates for such work, and that at his request, 
and on his guaranty that he should receive $40 per day for its use, he 
sent for another pump. The going rates, the usual rates, the rates 
which other wreckers who were performing like services were re- 
ceiving, were reasonable rates by the day for the tugs, barges, pumps, 
and other apparatus used, and the testimony which has now been re- 
viewed is convincing that it was only after Capt Singer had agreed to 
accept compensation for the services of his company at thèse rates 
that he was permitted to enter upon them, and that it was only after 
he had made a like promise to the agent of the underwriters that he 
was permitted to continue them. Thèse facts constituted a complète 
contract on the part of the owners of the vessel and cargo to pay at 
ail e vents, and on the part of the towing company to receive the 
usual compensation by the day for its services, and its recovery in 
this suit should hâve been reckoned on that basis. In this view an 
examination of the testimony has been made to ascertain the amount 
which the towing company should receive for the services it rendered, 
and the unnecessary damages its barge and apparatus sustained, and 
our conclusion is that the amount to which it is entitled is $5,245, and 
interest from December 4, 1898. 
The second question presented is: Was the towing company gullty; 
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of embezzlement of a part of the cargo, or of such négligence in its 
care that the claimants may liave a déduction of their damages on 
this account from the amount owing to the towing company for its 
services? The court below answered this question in the négative. 
It is certain that a large portion of the cargo was stolen, but a ma- 
jority of the court is of the opinion that the évidence that the tovFing 
company participated in the larceny, or that it was négligent in the 
care of the property, Is not so clear as to vs^arrant a reversai of the 
finding below upon this issue. Nor is there any flnding of the court 
below, save that upon the issue of the contract for compensation, 
which is not equally well sustained by the évidence and by the opinion 
of this court. 

The conclusion reached upon the question of the contract regard- 
ing compensation renders it unnecessary to consider the errors as- 
signed on the appeal of the towing company, and they will not be 
further noticed. The resuit is that the decree below must be re- 
versed; the claimants, 0. W. Elphicke and others, must recover their 
costs in this court; the suit must be remanded to the court below, 
with directions to enter a decree in favor of the towing company and 
against the steamship and its cargo, their claimants and sureties, 
for 15,245, and interest from December 4, 1898, in the same propor- 
tions in which the former decree for $10,500 was rendered against 
them respectively ; and that none of the costs in the court below be 
recovered of any of the parties to the suit. 



DUECHMANN T, DUNN et al. 
(Circuit Court of Appeals, Second Circuit February 27, 1901.) 

No. 61. 

1. Shipping—Dbmubkagb— Construction ov Charter. 

A provision In a charter for carrying lumber tliat the cargo should be 
furnished "at the port of loadlng as fast as vessel can reçoive and prop- 
erly stow same in sultable hours and weather," has référence to the 
hours and weather sultable for loadlng and stowage, and does not ex- 
clude tlme lost by reason of the lumber beComing wet, and unfit for load- 
lng, before it Is forwarded to the ship.i 

8. Same. 

A provision in a charter party that cargo shall be "dlscharged at port 
of destination at the average rate of not less than 35,000 superflcial feet 
per runnjng day, Sundays and holidays excepted," refers as to the rate 
to the discharge at the port of destination, and not to the loadlng. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the district court, 
Southern district of New Yorls (101 Fed. 606), giving llbelant four days' de- 
murrage — $551.04 — for delay in loading the ship Columbus at Batiscan, Can- 
ada, in August and September, 1898. Thé clause of the charter party pro- 

iDemurrage, see note to Randall v. Sprague, 21 G. C. A. 337. 
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viding for demurrage reads as follows: "Cargo to be furnlshed at POET OF 
LOADING, as fast as vessel ean receive and properly stow same in suitabîe 
hours and weather, and to be discharged at PORT OF DESTINATION at thé 
avera^e rate of not less than (pi5 M) thirty-flve thousaûd superflcial feet per 
running day, Sundays and holidays excepted." The part in capital lettera 
is so printed in the charter, the part Italicized Is written. 

Hamiltoû Wallis, for appellants. 

Harrington Putnam, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM, We concur in the findings and conclusions of 
the district judge. Inspection of the demurrage clause shows most 
clearly that the average rate therein stated — "not less than 35,000," 
etc. — refers to discharge at the port of destination, not to the load- 
ing. So, too, it would be a most strained and unwarranted con- 
struction to hold that the phrase "in suitabîe hours and weather" 
refers to hours or weather elsewhere than at the port of loading, or 
that it can be availed of to excuse delay occasioned by the circum 
stance that the lumber got wet (and therefore unflt to ship) througb 
a local rain at the storage yards of the shipper, 12 miles away. The 
testimony of the master that the payment actually made to him in 
the port of delirery was the "full amount of the freight money, and 
nothing else," stands uncontradicted, and precludes any finding that 
there was an accord and satisfaction. The charter provided for pay- 
ment of the demurrage day by day by the party of the second part. 
It was his debt, and was not provided for in the biU of lading. The 
master, therefore, released no security when he gave up the cargo 
to the consignées in Buenos Ayres, and is still entitled to collect 
his debt from the charterer, even though the latter was but the agent 
of the consignées, who were the real, although undisclosed, owners. 
The decree is aflarmed, with costs. 
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THE ELM BïlANCH. 
(District Court, D. Wasliington, N. D. February 21, 1901.) 

1. Salvage— Àmount of Compensation— Rulk for Detebminino. 

Tlie admiralty law does not contain any scale by wliicb to détermine 
on a percentage basis the amount eamed by salvors, but the rule sbould 
be to award such a sum as will glve a moderately libéral compensation 
for the services rendered, considering the merit of the service, the value 
of the property saved, and ail the otherfacts and eircumstances appearing 
in the particular case. 

8L Same— Rescub of Disablbd Stbamship— Amotjnt op Award. 

A steamship worth $150,000, and carrying a crevs- of 33 men, broke her 
shaft, and lost her propeller, when 197 miles ofC the Oregon coast. 
Stormy weather came on, and she was unable to make repairs, or to make 
a port of safety with the sails she carried. She drifted in the direction 
of Cape Flattery four days, when she came in sight of a lightshlp, and 
subséquently anchored in 30 fathoms of water. Two passing vessels to 
which she signaled attempted to take her in tow, but falled, ovving to the 
partiiig of the lines and the heavy sea. Subséquently, libelant's tug, a 
powerful and well-ëquipped vessel, came to her assistance, and by the 
prompt and skillful action of the master and crew of the tug she was 
towed to a port of safety, without injury, arriving the foUowing morning. 
The service was attended by considérable péril owing to the severity of 
the storm, whieh also continued with Inereaslng severity for some days 
thereafter; and the évidence tended to show that, if the ship had not 
been rescued that day, she would probably hâve been lost. On such f acts 
an award for salvage was made, apportioned among the owners, offlcers, 
and crew of the tug, amounting in ail to $8,175. i 

In Admiralty. Suit to recover salvage. 

Struve, Allen, Hughes & McMicken, for libelant 
Grorham & Gorham, for claimant. 

HANFOED, District Judge. It is not disputed that salvage was 
earned, and the only controversy to be settled is with respect to the 
amount which should be awarded. The libelant's évidence includes 
testimony relating to matters not put in issue by the pleadings, and, 
as the libel has not been amended, ail that évidence will be treated 
as foreign to the case. The British steamship Elm Branch, on a 
voyage into the Columbia river, carrying water ballast and 410 tons 
of coal, and having on board 33 persons, constituting her offlcers 
and crew, on January 8, 1900, broke her shaft, and lost her pro- 
peller. At the time of the accident she was off the coast of Oregon, 
197 miles due west of Tillamook lighthouse. Préparations were 
made as soon as practicable to place in position an extra shaft and 
propeller, which the ship carried for such an emergency, but, bad 
weather setting in, it became impossible to extricate the ship from 
her predicament by that means, and she drifted in the direction of 
Cape Flattery until the morning of January 12th, when she came in 
sight of Umatilla lightship. Such sails as the ship carried were 
useful in holding her on a course to avoid the more dangerous coast 
north of the Straits of Juan de Fuca, but there was very little ground 

1 Salvage awards, see note to The Lamington, 30 0. C. A. 280. 
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for hope that the ship could make a port of safety unassisted. Be- 
f ore daylight on the morning of the 12th, the lights of the ship Elihu 
Thompson, bound south with a cargo of coal, were seen, and she 
was called to the relief of the disabled ship by signais of distress. 
When she came in speaking distance, Capt. Iliff, master of the Elm 
Branch, requested the captain of the Thompson to tow his vessel to 
Victoria. At that time the wind was blowing a moderate gale, the 
sea was quite rough, and both vessels were drifting. A towline 
consisting of a 7-inch Manilla hawser attached to a steel wire hawser 
was passed f rom the Elm Branch to the Thompson, but bet'ore the Une 
could be adjusted, the Manilla hawser parted in the bend to which 
the steel hawser was coupled. Whether this was due to want of 
skill in coupling the two lines together, or a defect in the Manilla 
hawser, or by mère force of the waves, cannot be determined from 
the évidence. The captain of the Thompson declined to make a sec- 
ond attempt to take lie Elm Branch in tow, but oiïered to go back 
to Neah Bay, and secure a tug to relieve her, and this offer Capt. 
Iliff accepted, and the Thompson went away on that mission, and the 
Elm Branch anchored in 30 fathoms of water. Within half an hour 
afterwards the steamship Washtenaw came along, and by request 
of Capt. Iliff attempted to take the Elm Branch, in tow. With the 
Elm Branch at anchor and the Washtenaw drifting a small line was 
passed from the Washtenaw, but it parted before the towline to which 
it was attached could be hauled from one vessel to the other. Be- 
fore making another attempt, the Washtenaw took a convenient posi- 
tion, and anchored, and the two vessels remained at anchor near 
each other until after the arrivai of the libelant's tug Tyee. On the 
morning of that day the Tyee was in the Straits of Juan de Fuca 
towing a ship outward, but, owing to the storm then prevailing, 
it was considered unsafe te pass out of the straits, and the Tyee took 
her tow to an anchorage in Clallam Bay, where they arrived about 
10 o'clock a. m. Capt. Bailey, master of the Tjee, went ashore 
there, and received a téléphone message from Neah I3ay, informing 
him of the situation of the Elm Branch, and he at once proceeded 
with the tug to the rescue. Passing Neah Bay he communicated with 
the steamship Elihu Thompson, and received deflnite information as 
to the position of the Elm Branch, and he went directly to her, ar- 
riving between 1 and 2 o'clock p. m., and flnding the vessels at 
anchor as above described. His offer of assistance was at flrst de- 
clined by Capt. Iliff, because the Washtenaw had not then aban- 
doned her effort. Capt. Bailey waited, however, and witnessed the 
second attempt of the Washtenaw to pick up the Elm Branch. À 
towline was passed from the former vessel to the latter, but before 
it could be adjusted, and while both vessels were at anchor, and no 
strain upon it other than the force of the sea, it parted. Capt. 
Iliff then hailed Capt. Bailey, and requested him to tow the Elm 
Branch to, Victoria, and, upon a refusai of that request, asked to be 
towed to any place of safety, and in compliance with the last re- 
quest the Tyee's towline was quickly coupled to the Elm Branch's 
port anchor chain, and as scon as the latter vessel's anchor could be 
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lifted the Tyee executed a manèuver wMch was somewhat danger- 
ous, but necessary on account of the Washtenaw being in her way, 
by whicli she pulled the Ebn Branch around on the proper course 
to pass Cape Flattery, and then started ahead, and towed the Elm 
Branch to Port Townsend, where they arrived about 6 o'clock the next 
morning. The Elm Branch and the Washtenaw each launched a 
boat, and they were manned and used in the several attempts to 
pass lines from one vessel to the other, but the gale and the high 
roUing waves made it impossible to take them on board again, and 
both boats were lost. 

The success of this effort to save a disabled ship intact, with ail 
on board, is to be credited very largely to the power of the Tyee, 
and her capacity to handle a heavy tow in a rough sea, and the com- 
pleteness of her equipments for that kind of work. The service, 
however, was performed promptly and skillfuUy, and it required 
courage of a high degree on the part of Capt. Bailey and his crew 
to go to the rescue of a disabled vessel in tie situation of the Elm 
Branch in a storm of such severity that it was deemed imprudent to 
go ont to sea with a ship in tow. The stormy weather which char- 
acterized the morning of January 12th continued throughout that 
day, and for several days afterwards, and increased to such violence 
that it required two anchors to hold the Elm Branch in Port Town- 
send Harbor. Notwithstanding thèse uncontroverted facts, the an- 
swer of the claimant in this case dénies that the Elm Branch was 
exposed to any considérable péril, and attempts to minimize the merit 
of the salvage service. In his testimony, Capt. Biff states the facts 
with commendable candor, and yet he appears to hâve had vastly 
greatef confidence in his ability to take care of himself and his ship 
withont help, after his arrivai in port, than he manifested when he 
made signais of distress to call a passing ship to his assistance, and 
when he accepted the offer of assistance from the Washtenaw at a 
time when he knew that another vessel had gone to Neah Bay to sum- 
mon other help. Capt. Hastorf, the oflQcer in charge of Umatilla 
lightship, and who was at his post during the storm referred to, and 
who has had many years' expérience as a navigator, and who had the 
peculiar expérience of losing a une ship in a similar storm in the im- 
médiate vicinity of where the Elm Branch was anchored, testifled as 
a witness in this case, and expressed the opinion that the Elm Branch 
could not hâve been saved if she had not been rescued that night. 
He explained that the bottom is sandy, and not the best holding 
ground for an anchor; and he expressed the belief that, if the ship's 
anchors held, the anchor chains would hâve broken; and, considering 
the actual happenings above narrated, I consider that the witness 
had reasonable grounds for the belief which he expressed. This is 
a parallel case to The City of Puebla (D. C.) 79 Fed. 982, and in the 
argument counsel for the claimant relies upon that case as setting 
a précèdent for an award of less than 5 per cent, of the value of 
the ship and cargo saved; and it is insisted that, as the périls en- 
countered by the salvors in that case were somewhat greater, and the 
time actually consumed in securing the disabled vessel and towing 
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her to Port Townsend was 14 or 15 hours longer than the time con- 
sumed in going to the relief of the Elm Branch and towing her to 
the same port, and as the number of lives on board the Puebla was 
much larger than the number on board the Elm Branch, the percent- 
age in this case should be less, rather than greater, than the per- 
centage allowed as salvage in the Puebla Case. The admiralty law 
does not contain any scale by which to détermine on a percentage 
basis the amount earned by salvors, and the opinion in the Puebla 
Case shows that it was the purpose of the court to allow to the 
salvors a moderately libéral compensation for the services rendered, 
considering the merit of the service, the value of the property saved, 
and ail the facts and circumstances appearing. And it is the pur- 
pose of the court in this case to allow a moderately libéral compensa- 
tion, which I think has been honestly earned. I do take into ac- 
count the value of the Elm Branch, which was $150,000; also the 
value of the Tyee, which was |70,000; and ail other facts herein 
narrated; and I award a less amount of salvage in this case than 
in the Puebla Case because the value of the property saved is less, 
and the labor of the salvors is less arduous, and the Elm Branch is 
not a passenger ship. I consider that there is no injustice in fixing 
an amount which, on a percentage basis, may appear to be more 
libéral than was allowed in the Puebla Case, although it actually 
amounts to less than half of the total award in that case. This 
illustrâtes the impracticability of attempting to apply to dMerent 
cases an arbitrary rule for measuring the compensation of salvors. 
In a case in which the property in péril is of great value, and the res- 
cue is easily accomplished, without exposure to great danger, a very 
small percentage might amount to an excessive allowance; and in 
a différent case, where the property saved is worth only a f ew thou- 
sand dollars, although the merit of salvage service may be much 
greater, a high percentage would make an inadéquate award. In 
view of ail the facts and circumstances, I consider the f ollowing sums 
to be reasonable, and award the same to the salvors in this case: 
To the Puget Sound Tugboat Company, owner of the Tyee, $6,000; 
to Capt. Bailey, master of the Tyee, $600 ; to H. G. Williams, mate, 
$300; to H. Harkins, chief engineer, $300; to H. F. Plint, assistant 
engineer, $200; to the Chinese cabin boy, $25; and to each of the 
other 10 men constituting the crew, $75. I make no further allow- 
ance for interest. A decree will be entered in accordance with this 
opinion. 
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THE ALICE B. PHILLIPS. 
(District Court, S. D. New York. January 29, 1901.) 

1. Sbamen— Waghs. 

A seaman, who signed articles before a shipping commissioner at a 
distance from tlie vessel, to which lie was furnished transportation, ar- 
riving on the same day at 6 p. m., held to be in the service of tlie ship 
that day, and entitled to wages tierefor. 
Same— Penalty fok Delay in Paymbnt. 

On the discharge of a seaman, a dispute having arisen as to the amount 
due him, the masler went with him before a shipping commissioner, who 
decided in f avor of the contention of the master. Held, that such décision, 
although erroneous, constituted a reasonably "suffieient cause" for with- 
holding the additional wages claimed to exempt the ship and owners from 
the penalty imposed by Rev. St. § 4529, as amended by Aet Dec. 21, 1898 
(30 Stat 756), for a failure to pay promptly on discharge. 

In Admiralty. libel by seaman to recover wages. 

Peale & Bodine, for libelant. 
Owen & Sturges, for défendant. 

BEOWN, District Judge. The libelant was shipped as a seaman 
for the schooner Alice B. Phillips before the shipping commissioner 
at Boston, and signed articles dated September 6, 1899. The vessel 
was at Fall River, and the libelant was supplied with his railroad 
fare to go thither, and took the train on the same day and arrived at 
the ship at 6 p. m. The voyage was completed and the men dis- 
charged at Bridgeport on September 26th, and the libelant was ten- 
dered $20 as the sum due, which he refused, claiming $21. Both 
parties went before the collector, but without submitting in writing 
any agreement to abide by his décision, and the collector ruled that 
but |20 was due the seaman, which the latter still refused to accept. 
Afterwards and before the présent libel was filed, |21 was tendered 
and has been deposited in Court. Tlae libelant, however, claims addi- 
tional pay at the rate of $30 per month, being one day's pay for every 
dav during which payment was deferred. 

Iflnd, 

1. That the libelant was in the service df the ship on the 6th as 
well as the 26th of September, and was, therefore, entitled upon his 
discharge to 21 days' pay. 

2. That the tesort of the master to the collector as local shipping 
commissioner to détermine the dispute as to the amount of wages 
due was a proper and reasonable act; and that upon the coUector's 
décision that only |20 was due the seaman, this together with the 
circumstance that the seaman in fact performed no actual service 
on board the ship on the 6th of September, constituted a reasonably 
"sufScient cause," within the provision of section 4529 of the Re- 
vised Statutes, as amended by the act of December 21, 1898 (30 Stat. 
756), to exempt the ship and owners from the payment of additional 
wages beyond $21. 

The libelant is entitled to $21; and he should hâve accepted this 
feum when tendered, as his former attoraey in fact did, but which the 
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libelant repudiated, and then filed tWs libel. For liaving subsequently 
caueed the arrest of the vessel in this action, unnecessarily in fact, 
the marshal's fées thereon must be charged against the sum deposited, 
and the balance be paid over to the libelant without other costs. 
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(District Court, D. Maryland. November 28, 1899.) 

Admiraltt Jubisdictiok— Maritime Contract — Contract for Cargo Space. 
A contract by which a steamship company agrées to fumish cargo space 
for a foreign shipment of cotton, and the other party agrées to fumish 
such cotton for shipment on one of the company's vessels sailing late in 
a certain month, and to pay a stipulated rate of freight for its carriage, 
Is maritime, and an action in personam for its breach is within the juris- 
diction of a court of admiralty.i 

In Admiralty. On exceptions to libel. 
See 101 red. 298. 

Brown & Brune, for libelants. 
Lemmon & Clotworthy, for respondent. 

MORKIS, District Judge. This is a libel in admiralty for breach 
of an alleged contract of affreightment. The libel allèges that the 
libelants are the agents in Baltimore of the Johnston Line of steam- 
ers, and of William Johnston & Co., Limited, of Liverpool, England, 
who manage and control a number of British steamers trading upon 
the high seas between Baltimore and Liverpool, known as the John- 
ston Idne; that in May, 1898, the Baltimore Steam-Packet Company 
entered into a maritime contract of affreightment with the libelants 
for the shipment by said company on a steamer or steamers of the 
Johnston Line to sail late in June, 1898, of 1,000 baies of cotton, 
to be transported from Baltimore to Liverpool, and agreeing to pay 
as freight for such transportation, and compensation for the room 
or space necessary for said cargo, 26 cents per 100 pounds. The 
liber allégés that during the month of June, 1898, several steamers 
of the Johnston Line sailed from Baltimore to Liverpool, on which 
the shipment of 1,000 baies of cotton could hâve been carried if 
tendered, and the said company was notified of the sailing of the 
steamers, and of the time when it would be necessary to hâve the 
cotton ready for lading, but the company on June 21, 1898, notiâed 
the libelants of its inability to fumish the cotton for shipment, and 
requested the libelants to flll the space contracted for with such other 
freight as they could procure, and charge the loss which might be 
sustained to the company. The libel then allèges that the libelants 
procured such other cargo as could be obtained, and reduced the loss 

1 AdihlrMty jurisdiction as to matters of contract, see notes to The Richard 
Winslow, 18 G. C. A. 347; Boutin T. Rudd, 27 C. C. A. 530. 
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by the breach of the contract to tlie sum of $627, for which it now 
sues. To this libel the Baltimore Steam-Packet Company excepta 
upon the ground that the libel does not set forth a cause of action 
which is Tvithin the admiralty and maritime jurisdiction. 

With the libel were flled two exhibits, intended to show speciflcally 
the written memoranda of the contract on which the allégations of 
the libel were based. The flrst is as follows: 

"Engagement No. 244. Baltimore Steam-Packet Co. (Bay Line). 

"Norfolk, Va., May 19th, 1898. 
"Dear Sir: We hâve thls day booked with you, yia Johnston Line, from 
Baltimore to Llverpool, 1,000 baies cotton, at océan rates, — 26 cents per 100 
pounds. Sailing about late in June, 1898. 

"Respectfully, William Eandall, Agent. 

"To Hess. Paterson, Kamsay & Co., Balto., Md." 

And the other exhibits are a telegram and a letter, both dated 
June 21, 1898, from the exceptant, stating that the Seaboard Air 
Line say it is impossible to secure the cotton to flll the room con- 
tracted for by engagement No. 244, and asking the libelants to do the 
best they can with other freight, and charge the exceptant with the 
loss. 

It is urged on behalf of the exceptant that the contract was not 
a maritime contract, but was a contract merely preliminary and 
leading to a maritime contract, and therefore not of admiralty cog- 
nizance. It is true that when the goods are actually put on board 
the ship a bill of lading is customarily given, which sets forth with 
particulai'ity the stipulations of the contract of affreightment. But a 
bill of lading is not necessary. Ben. Adm. (3d Ed.) § 286. In this 
case there was, if the allégations of the libel be true, a concluded 
agreement that the exceptant, on the one hand, would be fumished 
space on a steamer or steamers of the Johnston Line sailing late 
in June, 1898, for 1,000 baies of cotton, from Baltimore to Liver- 
pool, and, on the other hand, that the exceptant would ship the cot- 
ton, and pay 26 cents per 100 pounds freight. Is this not a final con- 
tract for a purely maritime service? If the ship or ships were named, 
I think it could not be questioned. Does the fact that, instead of a 
named vessel, the engagement is for a vessel or vessels of an es- 
tablished line of steamers, sailing regularly from the port, and made 
with the agents known to be acting for those steamers, alter the 
nature of the contract or the service? Mr. Justice Story, in The 
Volunteer, 1 Sumn. 551-553, Fed. Cas. Nb. 16,991, thus states the 
nature and extent of the jurisdiction of the admiralty over maritime 
contracts: 

"The admiralty had an original, ancient, and rightfui Jurisdiction over ail 
maritime contracts, strictly so called (that is, sueh contracts as respect busi- 
ness, trade, and navig:ation to, on, and over the high seas), which it might 
exert by a proceedlng in rem in ail cases where the maritime law establlshed 
a lien or other right In rem, and by a proceeding In personam where no such 
lien or other right in rem existed." 

Whether the contract is maritime or not dépends solely upon the 
subject-matter and nature of the service to be performed, and re- 
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sults from the contract itself, and not ffom the perfonnance of it. 
The Pacific, 1 Blatchf. 587. Fed. Cas. No. 10,643. 

In Moorewood v. Enequist, 23 How. 491-493, 16 L. Ed. 516, the 
suprême court, speaking of the case of New Jersey Steam-Nav. Co. v. 
Merchants' Bank, 6 How. 344, 12 L. Ed. 465> said: 

"We then decided that charter parties and contraets of affreightment are 
maritime contraets, wlthln the meanlng of the constitution and act of congress, 
and cognizable in courts of admiralty by process In rem or In personam." 

And in Insurance Co. v. Dunham, 11 Wall. 1-11, 20 L. Ed. 90, the 
rule is thus stated by Mr. Justice Bradley: 

"Secondly, as to contraets, It bas been equally settled that the EngUsh rule, 
■whlch concèdes jurisdiction, wlth a few exceptions, only to contraets made 
upon the sea, and to be executed thereon (making locality the test), Is entlrely 
inadmissible, and that the true crltèrion is in the nature and subject-matter 
of the contmct, as whether it was a maritime contract harlng référence to 
maritime service or maritime transactions." 

And it was held in that case that the contract of maritime insur- 
ance is a maritime contract, and within the admiralty and maritime 
jurisdiction. 

Among other considérations leading the suprême court to that dé- 
cision, référence was made to the fact that the rights of the parties 
arising from a contract of marine insurance are mixed up with ail the 
questions that can arise in maritime commerce, and so it may be with 
regard to a contract for transportation by vessels upon the high sea. 

The only distinction in substance between the contract in this case 
and a charter party, which is a contract of nndisputed admiralty 
cognizance (Davison t. Von Lingen, 1Ï3 U. S. 40, 5 Sup. Ct. 346, 28 
L. Ed. 885), is that in a charter party the vessel is named, while in 
this case the vessels of a particular ocean-going line of steamers, 
sailing during the latter part of a designated month, are stipulated 
for. AU the cases cited by the learned counsel for the exceptant in 
their able brief are cases in which the proceeding has been in rem, 
and the rule has been enforced that purely executory contraets do not 
give any privilège or lien against the ship. They are none of them 
cases in personam. I hold that the breach of the contract alleged 
in the libel gives rise to an action in personam cognizable in the ad- 
miralty, and I overrule the exception. 
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THE HOMBEIO. 

(District Court, S. D. New York. 'February 7, 1901.) 

Shipping— Cargo Damaqb-^Seaworthiness ow Vessel— Brbaking of Propbi<- 
LER Kby— Sba Périls. 

While a steamer was maneuvering to avoid collision -with other vessels 
In an open roadstead during a storm, her propeller came In contact with a 
can buoy and was injured. The matter was reported to the Lloyd's sur- 
veyor, nnder whose supervision the vessel's engines were then being re- 
paired preparatory to a voyage under a charter, the propeller waa in- 
speeted and repaired to his satisfaction, and the vessel's certificate was 
renewed. The propeller was also examined and tested by the ship's offi- 
cers and engineer, and no looseness of the parts was diseovered. The 
vessel then entered upon her voyage, and after proceedlng more than 
6,000 miles, with very tempestuous and trying weather, with heavy seas, 
during which there was much straining of the vessel and racing of the 
engines, the propeller became unserviceable, and it was found that the 
key had become ruptured and lost. Being obliged to go into dry docls for 
repalrs, the cargo suffered loss and injury from unloading and reloading; 
and the charterer brought suit for damages, alleging the unseaworthiness 
of the vessel by reason of the injury received prior to the commencement 
of the voyage. The vessel was new and of the highest class. Held, that 
it could not be inferred from the facts shown that the propeiler liey had 
sustained any injury prior to the voyage, but that such injury should, 
rather, be referred to the nearer and adéquate cause of sea périls. 

In Admiralty. Suit for damage to cargo. 

Carter & Ledyard, for libelants. 
Oonvers & Kirlin, for respondents. 

BEOWN, District Judge. The above libel was flled to recover dam- 
ages in the transportation of a cargo of nitrates by the steamer 
Homeric from Iquique, Chili, to New York from June to August, 
1900. On the voyage the steamer was compelled to put into Monte- 
video for repairs to her propeller, which became unserviceable when 
near Montevideo through the rupture of the key. The ship was 
obliged to go upon dry dock and to unload about 2,600 tons of the 
nitrates, which suffered a loss. of weight from discharging, and in re- 
loading after the repairs were completed. The accident caused also 
a loss of about a month's time in the steamer's arrivai at New York, 
during which there was a fall in the market price. The libelants 
claim to recover for both items of loss, on the ground that the vessel 
as respects her propeller, was in an unseaworthy condition when 
she left Iquique. The respondents claim that the vessel was in a 
seaworthy condition, and that the injury to the propeller and the con- 
séquent détention were due to sea périls alone. 

The ship was chartered under a charter party executed at Valpa- 
raiso on March 29, 1900, which required her to be in readiness to take 
in cargo at Iquique by May 31st. She went to Valparaiso to hâve her 
engines put in order before entering upon the exécution of the cliar- 
ter party. While lying there in an open roadstead, a heavy blow 
came on, in the course of which, while maneuvering to avoid collision 
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with other vessels and îa moving asfern, the propeller came în con- 
tact with a can buoy, as chargea in the libel, or as afterwards sug- 
gested, with the chain by which the buoy was moored. Subséquent 
examinations showed that two ot the blades had pièces broken off at 
the stern edges, extending nearly three feet f rom the tips of the blades 
and from three to four inches in width in the widest part. The 
libelants contend that the rupture of the propeller key was eaused 
by an injury to the key through the violence of the impact against the 
buoy or the chain on May 12th. The matter was reported to one 
of Lloyd's surveyors at Valparaiso, under whom the previous repairs 
were proceeding, and a further examination was made by him with 
certain recommendations, and afterwards on May léth he gave hia 
certificate that ail recommendations had been completed to his sat- 
isfaction. The propeller blades and the nut that screwed up the boss 
were also examinée by the engineer, the master and the mate; and 
no sign was found of any other damage than to the edge of the blades 
above stated, or of any loosening of the parts. The propeller was 
also subjected by the engineer to the test of reversai at Valparaiso 
from full speed ahead to full speed astern and no jar was discovered, 
such as any looseness of the propeller boss or key would hâve eaused. 
Upon thèse examinations, trials and the certificate of the surveyor, 
the ship proceeded 1,100 miles to Iquique, loaded her cargo, sailed 
thence on May 29th, touched at Coronel for coal on June éth, where 
her propeller was also reversed without anything irregular noticea- 
ble, and the same night again put to sea. Going through the Straits 
of Magellan, she traveled some 6,000 miles, passing through consid- 
érable stormy weather, high seas, rolling, pitching and racing of 
the engines, until she arrived on June 18th near Montevideo, as above 
stated, when the propeller slipped back and became unserviceable. 
It caught against the rudder post, which prevented its falling into 
the sea. On examination of the shaft and boss the key was found 
gone, the slot slightly worn, and the thread of the nut and shaft en- 
tire. 

The case is an interesting one from the discussion and care that 
hâve been bestowed upon it, the testimony pf the experts, as well as 
the uncertainty attending any explanation of the rupture of the key, 
or the précise manner in which the boss became loosened and fell 
back. 

The steamer was comparatively new and had the highest class. 
She had been surveyed on dry dock less than six months before and 
duly certificated; and after the contact with the can buoy she was 
again examined and her certificate renewed. This is abundant prima 
facie évidence of seaworthiness. Considering, therefore, that the 
burden of proof is upon the libelants to show some actual or proba- 
ble injury to the key at Valparaiso, and considering the testimony in 
évidence conceming the prior repairs, the examinations by the most 
compétent persons, the certificate of her seaworthiness and the ap- 
plication of the usual tests before leaving Valparaiso, I think this 
burden has not been sustained, and that the circumstances proved 
106 F.— 61 
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and ail the facts disclosed of her subséquent long voyage, first from 
Yalparaiso to Iquique, and from thence to Montevideo, the long time 
that elapsed and the heavy. weather experienced, do not justify the 
finding that any injury was sustained by the key at Valparaiso, or 
that the ship was unseaworthy on leaving Iquique. Independently 
even of the burden of proof, as a question of reasonable probability, 
it seems to me that had any injury been received by the key from 
the contact with the can buoy or the chain at Iquique, it would bave 
developed into some noticeable disability long before reaching Monte- 
video; while on the other hand, the long time and the sea périls 
encountered before reaching Montevideo, according to the testimony, 
were sufflcient to produce thè rupture of the key, and should reasona- 
bly be considered its cause, rather than a contact with the buoy of 
the character shown by the évidence, so long previously. The Frey 
(C. G. A.; Jan. 4, 1901) 106 Fed. 319. 

Capt. Kerr, a witness called by the libelant, said that from Coronel 
they had strong breezes and high seas most of the way with variable 
weather until June 13th, when they had a very "strong gale with a 
mountainous sea which strained the ship considerably, the decks 
f ull of water and the ship laboring and racing heavily." 

Davies, the chief engineer, also called by the libelant, said that: 

"For two or three days before the accident, the weather had been very bad; 
very hlgh head sea causing the ship to plunge very heavily, the engines had 
been racing and the ship plunging. It was dead ahead, causing the ship to 
plunge more violently than the same sea would hâve doue had it been in any 
other direction." 

Wiley, the chief engineer, also called by the libelant, says on June 
13th, 14th and 15th— 

"They had a strong head wind and heavy sea running; engines racing 
heavily." 

His log contains similar entries. 

The mate's log from June 5th to 15th has many entries of the 
samekind: 

On June 5th, "High sea causing ship to roU and strain heavily and declis 
continually flooded; roUing and straining heavily." 

June 6th, "Confused sea, high head swell." June 7th, same. 

June 8th, "Strong breeze and high cross sea. Ship rolllng and straining 
heavily and declss continually flooded." 

June 13th, "Moderate gale and high sea." Later: "Full gale and moun- 
tainous head sea, ship pitching and straining heavily and taking large quantl- 
ties of water over the bow." Later: "Gale continues, ship straining heavily, 
mountainous head sea, declîs flooded fore and aft." 

June 14th, "Fresh breeze, high sea, ship pitching heavily." Later: "Con- 
fused swell." June 15th, "High swell." 

Upon the testimony in the case, the above circumstances of naviga- 
tion were sufflcient to produce the rupture of the key. The break- 
down occurred shortly afterwards; and this near, adéquate cause 
should, therefore, be regarded as the true cause, rather than the con- 
tact with the buoy at Valparaiso so long anterior, and which seems 
to me negatived by the long period and the great amount of work 
done by the propeller after the steamer left Valparaiso. 
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It was not reasonably incumbent on the owner, as it seems to me, 
to put the steamer on dry dock and remove the propeller, when the 
examinations made and the application of tests give no indication 
of any need of docking. The fact that Lloyd's surveyor who was 
directing the repairs, did not suggest docking, shows that it was not 
deemed necessary. This would not be in any way conclusive, if it 
now^ appeared certain that any injury had been then done to the 
boss or key, nor if there were any such constraining inference of 
fact. But in truth there is no évidence whatever of any defect in 
the key at that time, or of any injury to it then received. In this 
respect the case differs from the usual cases of alleged latent defect 
where évidence of such undoubted defect is produced on the trial. 
Hère the court is asked to iufer it from the mère fact that the key 
gave way over a month afterwards, and after a long voyage with 
very tempestuous and trying weather. For the reason above stated 
this it seems to me cannot reasonably be done. 

The libel should be dismissed with costs. 



THE KAISER WILHELM DER GROSSE (nlneteen cases). 
(District Court, S. D. New ïork. January 31, 1901.) 
1. SALVAOB— FiRB— Hahbor Tùgs. 

Twenty-tliree harbor tugs, of the aggregate value of $300,000, extricated 
from the docks, whicli were on fire, a steamer worth Ç2,O0O,0O0. The moral 
certalnty of great loss, except for their assistance, was the cliief ground 
for a substantlal reward. There was llttle danger to the tBgs; the time 
of service was short, — an hour or two, except in the case of a few tugs, 
which, at the request of the ship, remalned 1>y her tlll the next morning, 
and there were other tugs présent whlch coiild not flnd employment Held, 
that $20,000 should be awarded for the service.^ 

3. Same — Apportionmbnt among Togs. 

In appordoning such award among the tugs, there will be kept In vlew: 
(a) Their time of arrivai; (b) their value, size, and power; (c) thelr posi- 
tion, and the presumptive effectlveness of their services; (d) their aid in 
rescuing persons from the flre or the water; and (e) their remainlng by, 
as requested, after the principal service had been performed. 

8. Bame— RiGHTs op Chakterer and Owner op Tug. 

The charterer, and not the owner, of a tug Is entitled to the salvage 
earned; the charter belng one of démise, under which the charterer re- 
ceived the bare boat, and agreed to return her in as good condition as 
received. 

Shipman, Larocque & Choate, for claimant. 

James J. Macklin, Foley & Wray, Alexander & Ash, and Wing, 
Putnam & Burlingham, for numerous tugs. 

BROWN, District Judge. Twenty-three harbor tugs claim salvage 
compensation in the above 19 libels, for services rendered to the 
steamship Kaiser Wilhehn der Grosse in extricating her from fire at 

» Salvage awards, see note to The Lamington, 30 C. C. A. 280. 
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the Hoboken docks at about 4 o'clock in the afternoon of June 30, 
1900. 

The fire was one of the most rapid and destructive that bas ever 
occurred to the shipping in this port. It broke ont at the docks of 
the North German Lloyd Steamship Company, in which many lives 
and much merchandise were lost, and three large steamers of the 
Company were almost wholly destroyed. The largest steamer, the 
Kaiser Wilhelm der Grosse, with the assistance of the libelants' 
tugs, escaped with but comparatively little damage. Some of the 
lifeboats on the hurricane deck were damaged and numerous glass 
ports were cracked before the vessel could get out of her slip. Thèse 
damages amounted to but a few thousand dollars, and they were 
repaired in season to enable the steamer to make her regular trip, 
with passengers and freight, a few days later. The libelants contend 
that without the aid of the tugs the Kaiser would hâve become a 
wreck like the other three steamers of the company; the respondents 
claim that she could hâve got out by her own steam, somewhat later 
indeed, but probably without any very great damage. The value of 
the Kaiser and her contents was about |2,000,000; that of the 23 
salving tugs, about $300,000. 

The flre started among some cotton in a shed on the bulkhead at 
the shore end of the company's pier No. 3. This shed extended north- 
ward continuously along the river front past pier 2 and pier 1 of the 
same company to the Thingvalla pier next above. In conséquence of 
the présence of inflammable materials, the flre soon after it started 
ran northward through the shed with great rapidity, almost as 
through a flue. As the flre advanced upwards, a brisk wind drove 
the fiâmes into the sheds that ran down piers 2 and 1, so that within 
10 or 15 minutes from the time the flre broke out the whole vicinity 
of the bulkheads was enveloped in smoke and fiame, and the upper 
part of the sheds on piers 1 and 2 were ablaze. Four of the com- 
pany's steamships were moored alongside of piers 1 and 2 with their 
bows in and nearly or quite up to the bulkhead. The Kaiser Wil- 
helm was on the south side of pier 1. The Salle and the Bremen, re- 
spectively on the south and north sides of pier 2, and the Main, on 
the north side of pier 1, were in fiâmes before either could be got out 
of the slips.' The exit of the Main was obstructed by lighters which 
were outside of her in the slip, and it is suggested that her bows 
were also aground. However this may hâve been she was a mass 
of flames before she could be removed and her ofiQcers and crew were 
driven overboard. On the Salle many persons were conflned by the 
flames below deck before any word of danger came to them, and per- 
ished. Numerous persons on the piers and on the other three steam- 
ers, as the flames advanced, were driven down the piers and into 
the water or upon other boats in the slips, where most of them were 
picked up by the varions tugs that arrived, though quite a number 
were drowned. 

The bow of the Kaiser Wilhelm der Grosse, on the south side of 
pier 1, was nearly or quite up to the bulkhead. She was 650 feet 
long by 66 feet beam, and she was at that time breasted off by spars 
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about 20 feet from the southerly side of pier 1 in order to enable her 
to coal from boats on her starboard side. Pier 1 was covered witt a 
wooden shed extending down about as far as to the stern of the 
Kaiser. An extension of 200 feet had been added to the original 
pier which was not covered by a shed, and pier 1 was so much longer 
than the piers to the north and south of it. The are was noticed 
from the Kaiser about the time it broke out, and her ofiQcers per- 
ceiving a few minutes afterwards that the flre was spreading to the 
northward, ordered ail the lines and spar braces to be cast oÊf and 
that the ship should be worked astern out of the slip. The lines and 
spars were speedily cast olï, and a hawser running to the third bol- 
lard, about 110 feet from the outer end of the pier, was applied to 
the stern capstan, and the vessel was thereby very slowly warped 
astern nearly as far as to the third bollard. It was at about that 
time that the Easton, the ûrst of the tugs, arrived. The only steam 
which the Kaiser then had on was in one of her 13 main boilers, 
which was used instead of a donkey engine for ail the gênerai pur- 
poses of the ship in port. 

Most of the libelants' witnesses say that when their tugs arrived, 
the Kaiser was still and not moving astern. I am satislied, however, 
from ail the évidence, that this is a mistake and that even when the 
Easton arrived the Kaiser was moving astern, though very slowly; 
that the flre was already attacking the shed on pier 1, and that the 
great beat from this and the burning bulkhead had set flre to the 
forward starboard boats on her hurricane deck, though this was 
quickly extinguished by her own hose. Her officers and men, how- 
ever, were soon driven aft. The flre on the bulkhead at that time 
was so strong that with the wind blowing directly toward the ship, 
there is no doubt that the flre would very soon hâve been running 
down the shed on the pier much faster than the Kaiser could move 
out by her own steam. The necessity for the assistance of tugs, there- 
fore, to expedite her removal from the slip was very great. The 
anxiety of her officers for immédiate assistance is sufflciently évident 
from their hails for help and their taking ail ropes offered by the 
tugs on her port quarter, after six tugs were already pulling at her 
stern. 

"UTiile it is impossible to say with certainty how great the daraage 
to the Kaiser would hâve been without any help from the tugs, I 
hâve no doubt that their services in expediting her exit from the slip 
were of great value. She was unable to warp astern by her aft cap- 
stans over 200 feet, i. e. less than one-third of her length, and her 
slow movement and the set of the ebb tide would probably hâve car- 
ried her across the corner of pier 2 exposing her forward parts like 
those of the Bremen to heavy damage. She indeed had a flre pump 
in perfect working order, which, as I hâve said readily extinguished 
the little flre that broke out in the boats upon her hurricane deck; 
but in the smoke, beat and flame that rapidly extended down pier 
1, she would hâve been utterly unable by her own flre pump to pre- 
vent very great damage to the steamer, had her removal beyond the 
shed on pier 1 been delayed even a few minutes longer. 
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The moral certainty o-f large loss except for the assistance of the 
tugs, is in the présent case the chief ground of a substantial award. 
None of the other recognized circumstances enhancing salvage al- 
lowances exist in the présent case in any marked degree. There 
was little or no danger to the salving tugs or to the crews that man- 
ned them. They kept at a safe distance from the flre, outside of the 
Bremen's stern, which was not bumed, and in the lee of the Kaiser's 
huge bulk. The main service of the tugs was also very short, the 
Kaiser being hauled out into the river and out of actual danger in 
probably less than 15 minutes, though some further service was neces- 
sary in turning her around, head down stream, and coming soon after 
to anchor off Canal street; a number of the tugs also remained by 
her until an hour or two afterwards, when, having got up more steam 
of her own, she went, attended by several of the tugs, to a better 
anchorage off Forty-Second street. A few remained by her, as re- 
quested, until the next morning. A very important incidental service 
was, however, rendered by several of the tugs in picking persons out 
of the water who had been driven from the piers or had jumped 
overboard from the différent steamers; and to this élément due con- 
sidération has been given. 

In determining what would be a proper sum to be divided among 
the varions assisting tugs, the rule suggested by Mr. Justice Bradley 
in the case of The Suliote (G. C.) 5 Fed, 99, to which I hâve hereto- 
f ore frequently ref erred, seems to me most justly applicable : 

"Salvage should be regarded In the light of compensation and reward, and 
not In the light of prize. The latter la more like a gift of fortune conferred 
■wlthout regard to the loss or sufEerings of the owner, who Is a publie enemy, 
whilst salvage is the reward granted for saving the property of the unfortu- 
nate, and should not exeeed what Is necessary to Insure the most prompt, 
energetic and daring effort of those who hâve It In their power to furnish aid 
and succor. Anifthing beyônd that would be foreign to the principles and pur- 
poses of salvage; anything short of it would not secure Its objects. The courts 
Bhould be libéral, but not extravagant; otherwise, that which Is Intended as 
an encouragement to rescue property from destruction may become a tempta- 
tion to subject it to péril." 

In the case of The O. C. Hanchett, 76 Fed. 1003, 22 C. C. A. 6T8, 
the libelant appealed from the award as too small; but the judgment 
was afflrmed by the circuit court of appeals on the niling of this court, 
that: 

"In harbor cases where tugs are abundant and on the ground or near by 
in time to give needed ald, large awards are not only unnecessary but con- 
trary to the princlple laid down by Mr. Justice Bradley in The Suliote (G. 0.) 
5 Fed. 99." 

In the présent case the évidence shows the présence of many more 
tugs than could flnd employment; and in such cases it is manifest 
that a totally différent rate of compensation should be adopted from 
that given in cases like The St. Paul (D. G.) 82 Fed. 104; Id., 86 Fed. 
340, 30 C. C. A. 70, — where the work could not be accomplished at 
ail by means of ordinary tugs, but only through the previous création 
and maintenance of a large and expensive plant, especially designed 
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for such business, having little or no other employment and maintaina- 
ble only at a continuai Iteavy expense. 

For salvage services by ordinary harbor tugs it is sufficient that 
the awards shall be suflSciently libéral to induce in every emergency 
the most speedy repair to the scène of danger and the most heroic ex- 
ertions to save property and life according to the exigency of the 
occasion. Applying this rule to the présent case, and at the same 
time recognizing the great value of the service to the Kaiser Wilhelm 
der Grosse, including the incidental saving of life, I think $20,000, to 
be divided among the varions tugs, vs'ill be a sufQciently libéral com- 
pensation, fully answering the above requirements, and in no way 
oppressive to the défendants. This amount will give to the varions 
tugs, for an hour or two's service, froin 25 to 50 times a full day's 
ordinary hire. I cannot doubt that this is sufQcient to irisure in ail 
similar emergencies the most speedy and effective service of which 
such harbor tugs are capable. 

In apportioning this sum among the différent tugs, I hâve kept in 
view (a) their time of arrivai; (b) their value, size and power; (c) 
their position and the presumptive eflectiveness of their services; 
(d) their aid in rescuing persons from the flre or from the water, 
which was chiefly by the Dalzell, the W. Goodwin, the Fuller, the 
Quickstep and the Seven Brothers, a few persons being also picked 
up by the Valvoline, the Berwind and the Dewey; and (e) their re- 
maining by, as requested, after the principal service had been per- 
formed. In the latter class were the Easton, the Moran, the Dalzell, 
the Seven Brothers and the Jason. 

The Eobert White, the Laurida and the Brilliant did not corne up 
to the Kaiser until she was far ont in the stream, and their services 
were so comparatively slight as respects the most important branch 
of the work, namely, getting her away from the fire, that only a 
trifling sum is awarded to either of them, and withorlt including any- 
thing for the humane service of the Laurida in taking some 25 or 
30 persons from pier 2 some time préviens. So disconnected was 
this from the subséquent service to the Kaiser, that I can make no 
allowance for it hère. Ail the remaining 20 tugs, even those that 
came last, rendered some service in hastening the removal of the 
Kaiser from the slip, which was the one essential thing. In this 
work so rapid was the flre that even moments were important. The 
six tugs, namely, the Easton, the Pulver, the Admirai Dewey, the 
Millard, the America and the Lenox, which pulled upon hawsers lead- 
ing to the Kaiser's stern, worked to the greatest advantage, and in 
proportion to their power, rendered, therefore, the best service. They 
were also mostly the first on the ground, though several of the others 
that went on the port side of the Kaiser, arrived nearly at the same 
time, or but a few moments later. Some of the latter also, in push- 
ing upon a Une made fast to the quarter of the Kaiser at the same 
time that they also pushed at an angle against her side, would render 
almost as efficient service as if they pulled directly on the stern. 
Some others pushed only against the side to keep her port quarter 
up against the ebb tide, as she went out of the slip. As soon as the 
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stern of the Kaiser passed beyond the outer end of the pier tMs was 
no doubt oi considérable importance, her speed being only moderate, 
as without this aid there was danger that sbe might sag down upon 
pier 2 and her forward parts take flre from the Bremen. I do not 
think the fact that the Bremen afterwards foUowed tbe Kaiser eut 
of the slip without aid, makes against this view, inasmuch as Capt. 
Moeller, the local superintendent of the docks, ascribed the Bremen's 
morements to the suction caused by the Kaiser. 

There is very great conflict in the évidence as to the order of 
arrivai of the différent tugs, and I shall not attempt to reconcile the 
discrepancies in the testimony. It is sulficient to assume that those 
that went there to do salvage work took positions which would be at 
once the most effective for the steamer, as well as the safest for 
themselves; and those positions were undoubtedly either directly 
astern, or on the port quarter as near the stern as the tugs could 
conveniently get. Those that were furthest from the stem undoubt- 
edly came later than the others. The slip was also so narrow that 
there was not space sufûcient for tugs heading up river to go inside 
of pier 2, and ail on her port side were, I hâve no doubt, always out- 
side of it; the space between the Bremen and the Kaiser was not 
only occupied in part by an ash scow and coal barge, but the stern 
of the Kaiser sagged down considerably as she moved out. Before 
the Seven Brothers and others later arrived alongside of the Kaiser, 
I hâve no doubt that her stern was considerably outside of the end 
of pier 1. The tugs themselves varied in width from 13 to 24 feet, 
and could not work conveniently within an average space of less than 
from 20 to 25 feet; so that the 14 tugs that worked against her side, 
the outer of which must hâve been at least 35 feet inside of her 
stem post, would hâve occupied, if they were about as near each 
other as they could well work, a space of over 300 feet, so that the 
Kaiser's stern must hâve been well out before the last tugs came in. 
Those that came last were undoubtedly of less importance. Had not 
moments been precious, ail the tugs on the Kaiser's port side above 
half a dozen might be deemed useless. But as it was necessary to 
move the steamer out as soon as possible to prevent her forward 
parts getting aflre, the fourteen tugs on her port side should ail be 
deemed useful. 

While the Kaiser, after being turned around, was slowly drifting 
down stream, being held in check by the tugs astern, a burning cotton 
lighter drifted diagonally under and across her stern and burned olï 
the Dewey's hawser. The lighter passed along near the port quarter 
of the Kaiser, but without doing any further damage. 

The Moran also in coming from the Kaiser's port quarter towards 
her bow, sufEered some damage from the falling of a derrick or some 
timbers; but from the évidence I find that the Moran incurred this 
damage through her own fault in not keeping away after repeated 
warnings. 

Eemark should also be made upon the évident exaggerations and 
extravagances in the testimony of a number of the tugs' witnesses 
as to the importance of the work of their own tugs. Where thia has 
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seemed to me to amount dearly to known untruthfulness, I hâve re- 
duced the amount below what might otiierwise hâve been allowed. 

Taking ail the circumstances into account, the smns named in the 
following list are as near a fair adjustment of the respective claims 
of the tugs as I hâve been able to make. After the first six, the next 
fourteen are in the order of the positions taken by them on the 
Kaiser's port quarter as nearly as I can détermine from the évidence, 
although not precisely in the order of their arrivai. The place of the 
Valvoline, however, is uncertain. She is not referred to by any of 
the other tugs; but from the detaUs stated by her own witnesses and 
trom their référence to the other tugs near her, I think her claim 
should be sustained, and in about the order I hâve assigned her. 

The awards to the différent tugs are as foUows: 



Easton $1,000 

Pulver 2,000 

Admirai Dewey 2,600 

America 1,400 

Millard 1,200 

Lenox 900 

Fuller 1,000 

Jason OOO 

Moran 900 

Berwind 1,100 

Valvoline 800 



Stevens ? 700 

W. Goodwln 1,000 

Dalzell 1,100 

Cornell 700 

Quickstep 800 

Seven Brothers 650 

B"'lorence 350 

Carroll Boys 460 

Hawley 300 

Robert White 60 

Laurida 60 

Brilliant 30 



Of thèse sums two-thirds should go to the owners, and one-thiid to 
the ofQcers and crew in proportion to their wages, except that a 
double allowance is to be given to the captains. 

Decrees accordingly with costs, 

(February 23, 1901.) 

Upon the settlement of the decree a further question arose as to 
whom the award of salvage in favor of the owners of the Dalzell 
should be paid; whether to the gênerai owners, or to E. Stearns 
Lighterage & Transportation Company, the charterer of the Dalzell, 
which at the time the salvage service was rendered was in posses- 
sion and running her on its own account and at its own expense. 

Peter S. Carter, for charterer. 

Wing, Putnam & Burlingham, for gênerai owners. 



BEOWN, District Judge. From the dealings between the parties 
and the subséquent payments, it is évident that during the few days' 
interval between the first written charter of the Dalzell and tiie 
second, the charterer was in the possession and use of her upon 
the same terms as before. It was during this interval that the salvage 
compensation was earned, which the gênerai owner now claims for 
himself in whole or in part. 

This charter was a charter of démise, under which the charterer 
agreed fop the entire use of the vessel and to pay ail the expenses of 
running her, including wages, coal and insurance. It received. 
from the owner the "bare boat" and agreed unconditionally to retum 
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her to tte owner in as good condition as it received her, reasonable 
wear and tear alone excepted. If the vessel was damaged in any 
salvage opération, th.e charterer alone was bound to make good 
the loss. It was fullj owner pro hac vice, and as such entitled 
to ail her earnings including salvage. 2 Pars. Shipp. & Adm. 279. 
The case of The Scout (1871) L. E. 3 Adm. & Ecc. 512, is precisely in 
point. It is otherwise on a charter of affreightment only. The Wa- 
terloo, 2 Dod. 433. 

Many charters contain an express clause providing for a division of 
any salvage earned. But I do not perceive any ground upon which 
I can decree such a division under a charter like this, in the absence 
of any provision for it in the charter. The stipulation for division 
often made, is made in order to modify the gênerai rule. Such a pro- 
vision directly affects the rate of charter hire, which is presumably 
lower, where the owner reserves a right to share in any salvage 
awards. I see no ground, therefore, in law or equity, upon which 
I cari give the genera.1 owner any part of the salvage, to the préj- 
udice of the charterer's right to it as a part of the earnings of the 
tug, to the exclusive use of which it was entitled by the charter 
of démise. 



THE I. J. MEERITT. 

(District Court, S. D. New York. January 23, 1901.) 

Balvagb— Salved Vkssel Becomins Salvoe — Amount op Compensation. 

The steamer S. having stranded, the W. Co., as salvor, made a contract 
to endeavor to get her off and dellver her at N. for 60 per cent, of the 
value recovered. The contract provided that such company should hâve 
the requisite possession and control of the property, and the reasonable 
use of material belonging to the vessel. Having got her off and made 
temporary repairs, the eompany started her for N. in tow of the steam tug 
M. The tug becoming temporarily disabled, by losing her smokestacli and 
rupturlng a, steam pipe, it was arrangea that the S. should talie her In 
tow to a place 1T8 miles away, which was accomplished in 38 hours. The 
M. was worth $46,000. The S., which was afterwards talîen to N., there 
sold for $45,000. Held that, while the owner of the S. was entitled to 
compensation for the service rendered the M., $750, besides an allowance 
for extra coal and Oil éonsumed, was enough; the danger to the M. not 
belng serions, and only the captain and engineer of the S. beiug aboard 
her, she beihg otherwise manned by the W. Co.'s men.i 

In Admiralty. 

Benedict & Benedict, for claimant. 
Wing, Putnam & Burlingham, for libelant. 

BROWN, District Judge. The above libel is filed by the owner 
ïf the steamer St. Georg to recover salvage compensation for serv- 
ices rendered to the steam tug I. J. Merritt in October, 1900, upon 

* Salvage awards, see note to The Lamington, 30 C. 0. A. 280. 
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an accident happening to the Merritt while she was engaged in tow- 
ing the St. Georg in exécution of a salvage service to the latter. 

The St. Georg is a German steamship about 323 feet long and 
2,593 tons gross. Having stranded at Daiquiri, Cuba, a contract 
was made by her master on September 25, 1900, at Santiago de 
Cuba, by which the Merritt & Chapman Derrick & Wreclsing Com- 
pany, as salvors, were to endeavor to get her off and deliver her 
in New Yorl: upon the basis of 60 per cent, of the value recovered 
— "no cure, no pay." By the contract it was provided: "ïhat such 
Company shall hâve the requisite possession and control of the prop- 
erty and be entitled to the reasonable use of material belonging 
to the vessel." 

Wrecliing vessels were dispatched by the company, the St. Georg 
was got off, taken to Santiago, where she received temporary repairs, 
and was thence taken in tow for New York by the steam wrecking 
tug I. J. Merritt. The Merritt went ahead on a towing hawser, 
and the St. Georg also used her own steam. On the morning of 
October 25th while passing Cape Maysi in a heaTy roUing sea and 
a northeast wind at about 6 a. m. when 22 miles north f rom the 
cape, the Merritt lost her smokestack and ruptured one of the Con- 
necting steam pipes to her boiler, thereby becoming temporarily 
disabled and helpless. It was thereupon arranged that the St. Georg 
should take the Merritt in tow to Neuvitas on the north shore of 
Cuba, about 178 miles distant. This was successfully accomplished 
after a towage service by the St. Georg of about 36 hours. On 
board the St. Georg were her master and first engineer, the rest 
of her crew having been discharged. During the prior salvage op- 
érations and the towage service she was otherwise manned by the 
wrecking company. The only compétent navigator and engineer on 
board of her were her master and flrst engineer. It was claimed 
by witnesses for the défendant that the steam pipe could hâve been 
repaired and was repaired in a few hours, and also that a temporary 
smokestack might bave been arranged in the course of 5 or 6 hours. 
The witnesses who testified to this, however, had never made such 
a temporary stack, and the materials on board for making one were 
comparatively weaJi and insecure. There was no attempt to make 
a stack and the Merritt was taken into Neuvitas wholly by the 
towage of the St. Georg. From Neuvitas the St. Georg was subse- 
quently taken to New York by the wrecking company by other means, 
where she was sold and realized |45,000; the value of the Merritt 
and her machinery and contents at the time of the accident was 
about |é6,000. 

The provision of the contract that the wrecking company should 
hâve the "requisite possession and control of the property," and 
"the reasonable use of the material belonging to the vessel," had 
référence only to the objects of the contract, viz. rescuing the St. 
Georg and delivering her to her owners; not to any use of the St. 
Georg for the salvage of the company's own beats from the consé- 
quences of a sea péril. So far as the St. Georg was used primarily 
for the latter purpose and not for her own rescue or safety, that 
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use was, I think, outsîde of anytliing contemplated or expressed in 
the contract; and the owners should therefore be compensated there- 
for on the same principle that passengers and tugs or tows may be- 
come salvors in extraordinary circumstances in acting outside of the 
Une of their duty. See Towle v. The Great Eastem, 24 Fed. Cas. 
75, 82, and cases cited; The Alaska (D. C.) 23 Fed. 597, 604; The 
Clarita, 23 Wall. 1, 19, 23 L. Ed. 146. And this right is not, ï think, 
dlminished by the fact that the Merritt, after her rescue and repair, 
might be used for the return of the St. Georg to New York. 

After the accident to the Merritt, the company no doubt had 
the right to send the St. Georg into Neuvitas, as it was not safe to 
send her alone to New York. She was able to go to Neuvitas, 
and in towing the Merritt thither she took a heavy incumbrance, 
not primarily for her own beneflt, but for the immédiate benefit 
of the Merritt, which for the time being did not aid but rather en- 
dangered her own safety in going there. The owner is therefore 
entitled to some allowance for this use of his property for the Mer- 
ritt's beneflt outside of the contract. 

Although I think the évidence for the claimant greatly exagger- 
ates the Merritt's means of immédiate repair at sea, I do not think 
upon ail the other circumstances in proof that the danger to the 
Merritt was very serious; and considering the further fact that 
the wrecking company was entitled to 60 per cent, of the value of 
the vessel, and that only the captain and engineer of the St. Georg 
were on board of her and that the Merritt Company's men otherwise 
manned the St. Georg, I think that |750, and |185 in addition for 
extra coal and oil consumed, will be a reasonable and sufiQcient al- 
lowance to the lihelant for the use of his property for this salvage 
service. 

A decree for that amount may be entered, with costs. 
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INSURANCE CO. OF NORTH AMERICA v. NORTH GERMAN LLOYD 00. 
(District Court, D. Maryland. December 12, 1900.) 

L LlSHTEES— SUBSTITDTE FOR VESSEL. 

Where there is a contract to carry goods from one port ta another, and 
they cannot be loaded directly on the vessel, and lighters are sent by it 
to bring the goods to it, the lighters are for the timè its substitutes, so 
that the bill of lading Is applicable to the goods as soon as they are plaeed 
on the lighters. 

Sk Unsbaworthiness dp Vbsskl— Presumption. 

A lighter taking goods to a vessel when the water was still, having cap- 
sized, causlng the loss of the goods, and there being no other explanation 
than that there was an ordinary swell from a passlng steamer, there is a 
presumption of unseaworthiness. 

& SAME— DUTY OF OWNER. 

The Harter aet (27 Stat. 445, c. 105), provldlng by section 3 that If the 
owner of a vessel engagea In transportlng merchandise exercise due dili- 
gence to make it in ail respects seaworthy, and properly manned, equipped, 
and supplied, it or the owner shall not be liable for loss from fanlts or 
errors in navigation or in the management of It, or the dangers of the 
sea, does not lessen the owner's obligation to furnish a seaworthy ship at 
the inception of the voyage in respect to losses arising from causes other 
than those designated. It is not enongh that he uses due diligence, 
but the ship must be seaworthy. 

4> BiiiL OF Lading — Stipulations — Lighters. 

A stipulation in a bill of lading that the carrier may eonvey goods in 
lighters to and from the ship at the risk of the owner of the goods does 
not apply to risks arising out of the unfltness of a lighter. 

6. Same. 

If taking a cargo to a vessel in lighters be part of the loading of the 
vessel, a stipulation in the bill of lading relieving the carrier from failure 
to provide a fit lighter is prohibited by Harter Act (27 Stat. 445, c. 105) § 
1, declaring it unlawful for the owner of a vessel engaged In transportlng 
merchandise to stipulate against Uability for loss from négligence in load- 
ing. 

6. Same — Ambiguitt. 

A stipulation In a bill of lading that "the ship Is warranted seaworthy 
only to the estent that the owners shall exercise due diligence to make It 
so," being ambiguous and uncertaln in Its meanlng, can hâve no efiCect. 

In Admiralty. 

Foster & Foster and John F. Lewis, for libelant. 

Charles W. Field and Arthur George Brown, for respondent. 

MOBBIS, District Judge (orally). The case is this: Messrs. I. 
M. Parr & Sons, having contracted with A. Schumacher & Co., the 
Baltimore agents of the North German Lloyd Company, for the car- 
nage of a quantity of corn in bulk from Baltimore to Bremen in one 
of the North German Lloyd steamships (the H. H. Meier), lighters 
were sent by the North German Lloyd Company to the Canton Ele- 
vator to bring the corn across the harbor to the steamship where 
she was lying at her dock. One of the lighters, after being loaded, 
upset when 200 or 300 feet distant from the elevator, and her load 
of corn was lost. The Insurance Company of North America, un- 
derwriters on the corn, paid the loss to Messrs. L M. Parr & Sons, 
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and, having been subrogated to their rights, now sue thé North 
German Lloyd Company, alleging that the corn was lost through its 
failure to perform its contract, and by the négligence of its agents. 
The answer of the IsTorth German Lloyd Company, the respondent, 
avers, for défense, that it employs lighters owned by others to con- 
vey grain from elevators to its ships in the harbor of Baltimore when 
it is not convenient to load directly into the ship itself ; that in the 
présent case it agreed to transport the corn from Baltimore to Bre- 
men under the terms of the bill of lading customarily used by it 
under like circumstances, and subject to the terms, conditions, limi- 
tations, and exemptions contained in said bill of lading; that the 
corn was not received on board the H. H. Meier, but was lost by the 
upsetting of the lighter; that its loss was not caused by the négli- 
gence, default, or breach of contract of respondent or any of its 
agents or servants; and that the respondent is exempt by the terms 
and conditions of its bill of lading. I am aware of the importance 
of the correct décision of this case, but it has been very carefully 
presented, and I hâve been so fully assisted by the arguments of 
counsel and the citation of authorities that I shall proceed at once 
to dispose of it. 

Since the case of Bulkley v. Cotton Co., 24 How. 384, 16 L. Ed. 
599, it has been conceded, under circumstances such as are present- 
ed in this case, — that is to say, where the contract is to carry goods 
from one port to another, and they cannot be loaded immediately on 
the vessël which is preparing for the voyage, and lighters are sent by 
the vessel to bring the goods from the warehouse to the ship, — that, 
for the purpose of that service, the lighter is the substitute of the ship, 
and that the goods are in fact, therefore, delivered into the custody 
and care of the ship and her owners from the time that they are 
placed on the lighter. And, for the purposes of this case, I shall take 
it that the bill of lading which was intended to be the contract for 
the carriage was applicable to thèse goods, and determined the rights 
of the parties from the time that the corn was put upon the lighter. 

The rule in admiralty is, when goods are placed aboard a vessel, 
and the vessel starts on her voyage, and within a short time, without 
any unusual occurrence of any sort arising, the goods are injured by 
the leakage of the vessel or its capsizing, that the presumption is 
that there was some unseaworthiness in the vessel at the inception of 
the voyage. This is a case in which that presumption is applicable. 
Every one who has testifled in this case has stated that the corn was 
properly put aboard the lighter and properly loaded, and that she 
started apparently ail right; that it was a fine day in midsummer, 
with the water smooth and no wind; that the lighter drifted from 200 
to 300 feet from the end of the elevator wharf, and then she capsized. 
Such an occurrence calls for explanation if the lighter is to be 
exonerated. The only explanation offered by the respondent is that 
there was a swell f rom a steamer passing in the harbor, which rocked 
the barge and Shifted her cargo, in conséquence of which she over- 
turned. It is to be noticed that of ail the witnesses called by the 
respondent there is not one of them who says that thè waves from 
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the Louise, if it was tlie Louise which was the passing steamer, were 
anytliing more than the ordinary swell from a steamer passing in 
the harbor. Of the colored lightennen, generally fair observers of 
such facts, the most intelligent, perhaps, was Chase, and he was not 
liable to be biased by any imputation of personal fault to him. He 
testified that he was watching the lighter, as it was natural he 
should be, because while he was helping to pull her eut of the dock 
she had gotten adrift, and Bennett, who was in charge of her, was 
attempting to get aboard of her by the help of the tug; and al- 
though he saw, as he said, the passengers on the Louise were noti- 
cing the occurrence, he also testifies that he cannot say that the 
Louise made any swell of any account, and he is altogether unable 
to account for the upsetting of the lighter. And, of the masters of 
the tugs and other witnesses, there is not one of them who says that 
the waves created by the Louise were unusual, or that in themselves 
they were sufficient to account for any disaster to the lighter. 
There is, therefore, a failure on the part of the respondent to show 
that this disaster occurred through any unusual occurrence, or any- 
thing that could in any sensé whatever be called a danger of the 
sea; and the resuit follows that it must bave happened either be- 
cause the lighter was unflt for the duty undertaken to be performed 
by it, or was leaking while she was at the elevator wharf, or had 
such a defect in her that the slight roll caused by the swell brought 
some defectîve portion of her under the water, and the water leaked 
in through the defect. There is no other explanation that suggests 
itself as possible. The ordinary swell from a passing steamboat is 
one of the most common things that lighters in the harbor hâve to 
encounter; and certainly a lighter which was not sufiScient to with- 
stand for a few minutes such a swell as was created on this morn- 
ing, judging from the testimony of ail the witnesses as to its extent, 
was unflt, for some reason or other, to perform the service of taking 
a load of corn across the harbor. A vessel, to be seaworthy, must 
be fit, in design, structure, condition, and equipment, to carry the 
cargo she has undertaken to transport; and, if she fails in any of 
thèse particulars, she is not seaworthy. This is not a case in which 
the libelant has the burden of showing exactly what was the defect. 
The libelant proves the circumstances of the loss. If thèse circum- 
stances are sufficient to raise a presumption of unfltness of some sort 
on the part of the vessel, it is for the respondent to give such an 
explanation as shall exculpate the lighter. I am forced to the con- 
clusion that the respondent has not done so in this case. 

I now corne to consider the Harter act, approved February 13, 
1893 (27 Stat. 445, c. 105), and whether the character of this case is 
such that the respondent is exempt under that act. The Harter 
act, as I understand the décisions, has not altered the obligation of 
the owner to furnish a seaworthy ship at the inception of the voy- 
age. The owner must show now, as he was obliged to show before 
the act of 1893, more than due diligence. He must show that the 
ship was in fact seaworthy; that is to say, really fit for the purpose. 
This, in substance, as I understand, is the resuit of the rulings in 
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thfc following cases: The Carib Prince, 170 U. S. 655-660, 18 Sup, 
et. 753, 42 L. Ed. 1181; The Irrawaddy, 171 U. S. 187-190, 18 Sup. 
et. 831, 43 L. Ed. 180; The Sylvia, Id. 462-464, 19 Sup. Ct. 232, 43 
L. Ed. 241; The ealedonia, 157 U. S. 124-130, 15 Sup. Ct. 537, 39 L. 
Ed. 644; Knott v. Botany Mills, 179 U. S. 69-73, 21 Sup. Ot. 30, 45 

L. Ed. ; Farr & Bailey Mfg. Co. v. International Nav. ec, 98 Fed. 

636. 

The respondent, however, contends that, provided the owner of the 
lighter exercised due diligence to make her seaworthy, and if the bill 
of lading expressly ej:empts the respondent from liability for unsea- 
worthiness at the commencement of the voyage, such an exemption 
is lawful; and as the respondent's counsel hâve urged that the ex- 
emptions in the bill of lading control the respondent's liability in this 
case, I hâve considered whether, if the contention were conceded, the 
language of the bill of lading would resuit in relieving the respondent 
for the loss in this case. The following stipulations in the bill of 
lading are relied upon by the respondent: 

"(1) That the carrier shall hâve llberty to eonvey goods In llghters to and 
from the ship, and to discharge Into lighters at the risk of the owner of the 
goods. (2) That the caralér shall not be llable for loss or damage occasloned 
by • * * any latent defect In hull, machinery, or appurtenances, even ex- 
Isting at the time of shipment or sailing on the voyage, provided the owners 
hâve exercised due diligence to make the vessel seaworthy. (3) It 5s also 
mutually agreed that the ship is warranted seaworthy only to the extent that 
the owners shall exercise due diligence to make It so." 

As to the clause I hâve first mentioned, stipulating that the goods 
may be lightered at the risk of the owner: This clause, in con- 
formity with décisions upon similar stipulations, must,Ithink,beheld 
to refer to risks which are encountered notwithstanding the shipown- 
er has complied with his duty of providing a lighter fit for the serv- 
ice, but not such as arlse out of the unfitness of the lighter. The 
gênerai rule is that an exception in a bill of lading ought, if possi- 
ble, to be so construed as not to nullify the obligation of the ship- 
owner to provide a vessel proper for the service undertaken. The 
Carib Prince, 170 U. S. 659, 18 Sup. Ct. 753, 42 L. Ed. 1181; Steel 
V. Steamship Co., 3 App. Cas. 72. 

The présent case has been argued upon the theory that the lighter 
was the substitute for the ship in receiving the corn, but if another 
View is taken, namely, that the lightering was part of the loading, 
stowage, custody, and care of the corn, then an exemption relieving 
the carrier from liability for fault or f allure is forbidden by section 
1 of the Harter act, and the failure to provide a fit ligher is a fault 
from which the vessel cannot contract for exemption. Calderon v. 
Steamship Co., 170 U. S. 272-276, 18 Sup. Ct. 588, 42 L. Ed. 1033. 
In this View of the case the failure to provide a fit lighter might be 
held a direct want of care in respect of the cargo, to which section 
1 would be applicable. Knott V. Botany Mills, 179 U. S. 69-74, 21 
Sup. Ct. 30, 45 L. Ed. . 

The clause contained in the bill of lading which I hâve designated 
as No. 2 Undertakes to felease the carrier from liability for latent 
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defects in the hnll, etc., even when ezisting at the time of the ship- 
ment, provided the ownera hâve exercised due diligence to make the 
vessel seaworthy. In this case, although there is évidence to show 
that the ownera of the lighter had exercised diligence to maintain 
the lighter in proper condition, there is no évidence to show that the 
defect, whatever it was, was a latent defect. That there was a de- 
fect, either in the design, structure, or condition of the lighter, is 
put beyond question by the upsetting itself without any sufacient 
cause. That it was a latent defect the respondent has not shown. 
In fact, no cause whatever has been shown, except the swell of the 
steamer Louise, and I am obliged to hold that the swell of the Louise 
would not hâve upset the lighter if it had been fit for the service. 

The clause which I hâve designated as No. 3 stipulâtes that the 
ship is warranted seaworthy only to the extent that owners shall 
exercise due diligence to make her so. Assuming that this clause 
would be applicable to the lighter, it is not possible to say that its 
meaning is clear. It is easy to guess that the draftsman may hâve 
intended to say something to the effect that the owners should only 
be held to hâve warranted that they had exercised due diligence to 
make the ship seaworthy, or that they warranted her seaworthy only 
to the extent that by due diligence they could make her so, and not 
that she was actually seaworthy; but, if that was his meaning, he 
failed to express it, and, being ambiguous and uncertain in its mean- 
ing, it fails of having any effect whatever. Calderon v. Steamship 
Ce, 170 TJ. S. 273-279, 18 Sup. Ot. 588, 42 L. Ed. 1033. 

Without attempting to justify more fully the conclusion to which 
I bave corne, I must pronounce that the libelant has made ont its 
case and is entitled to a decree. As to the amount and value of the 
corn lost, I am inclined to think that it suflSciently appears from the 
testimony at this hearing. If, however, counsel for the respondent 
are of opinion that there is nécessité' for a more careful ascertain- 
ment, I will send the case to a master to assess the damages. 
106 F,— ffi! 
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THE CEllGEAKN. 

(District Court, ri. D. New York. February 7, 1901.) 

Shipping— Nbqligbnt Navigation— Ckowdino in Narrow Channel. 

Evidence considered in a suit by the owner of one steamer against an- 
other to recover damages oecasioned by the stranding of libelant's vessel. 
alleged to hâve been due to crowding by respondent while the vessela 
were passing in a narrow channel, and held insuffldent to sustain such 
allégation. 

In Admiralty. Suit to recover damages resulting from alleged 
négligent navigation. 

Wing, Pùtnam & Burlingham, for libelant. 
Convers & Earlin, for respondent. 

BEOWN, District Judge. At about T a. m. of August 16, 1900, the 
libelant's steamer Simon J. Murphy, 240 feet long by 39 feet beam, 
1,103 tons net register and loaded with coal, dravs'ing 15 feet, in going 
eastward bound for New Haven, while going around the northerly 
point of Kforth Brothers Island to the eastward of Hell Gâte, stranded 
upon a reef of rocks that makes ont about 300 feet from the northem 
point of that island. The libelant claims that the steamer was forced 
upon the reef in order to avoid a collision with the steamship Craig- 
earn, which was comîng westward, and which as the libelant claims, 
crowded the Murphy over to the North Brothers shore. The re- 
spondent dénies any crowding, and avers that the Craigeam proceed- 
ed properly and with the proper signais, giving to the Murphy more 
than half the channel way. 

The passage for deep-draft vessels is about 900 feet wide between 
the North Brothers Island and the northerly shore. The testimony 
on both sides agrées that the vessels were seen at a sufflcient distance, 
and that the proper signais of one whistle were given by each. The 
weather was clear and mild, and no obstructions were in the way. 
The northerly shore of the passage is very bold and the water deep. 
Nothing prevented the Craigearn from going as far to the northward 
as she pleased. She was in charge of a compétent pilot of very long 
expérience; his testimony, as well as that of the ofScers, is that the 
Craigearn took her course considerably to the northward of mid-chan- 
nel and did not pass at any time within 500 feet of the Murphy. The 
Murphy's testimony is to the effect that the Craigeam passed her 
when she was about opposite the North Brothers dock, which is from 
300 to 500 feet to the westward of the place of stranding; that the 
Craigearn passed her within 80 to 100 feet having previously headed 
directly toward the Murphy in a very threatening manner, and thus 
forcing her towards the island to prevent being run down, and that 
the Murphy passed within 50 feet of the dock. 

There are other contradictions in the évidence which it is impossible 
to reconcile. Upon thèse conflicting accounts, considering that the 
burden of proof is upon the libelant, it cannot be said that this burden 
has by any prépondérance of évidence been sustained. Independently 
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of thîs considération, the probabilities of the case npon the évidence 
as it stands seem to me to be clearly with the respondent rather than 
with the libelant. The greater number of witnesses for the Craigearn 
testify distinctly to her course in the northerly part of the channel. 
Her pilot, as I hâve said, was thoroughly experienced and compétent; 
while there is some doubt whether the master of the Murphy had a 
thorough knowledge of the ground in his comparatively email expéri- 
ence in thèse waters or realized how far from the shore the reef ex- 
tended. The natural course of the Craigearn was to keep to the star- 
board side of the channel way, particularly after giving her signal of 
one whistle, indicating that that wonld be her course. There were 
no obstructions of any kind to prevent her doing so; and the ebb tide 
setting to the westward around the island and making a curre in ail 
of over three points, would naturally set the Craigearn toward the 
north shore. In addition to this the libelant's witness Odeon, the 
assistant engineer of the vessel, who had formerly been a mate, was 
forward of the pilot house near the stem. His attention was directed 
to the Craigeam's whistle. He saw her turning the point and 
watched her continuously, and contrary to his captain's statement, 
testifled that the Craigearn never pointed towards the Murphy; that 
the Murphy was pointing towards the Craigearn and had to swing to 
the right to avoid running into her; that that was the way it looked 
to him, and that when the Murphy struck on the reef, she was still 
swinging to stai'board. Considering that the Craigearn by her own 
speed and with the ebb tide, must hâve been moving by land from two 
to three times as fast as the Murphy, Odeon's statement is just as the 
Craigearn would naturally appear to one at the Murphy's stem, if the 
Craigearn was coming around the bend on the course to which the 
Craigeam's witnesses testify. The master of the Murphy testifies, 
that as soon as it was seen that he was safely passing the Craigearn, 
he starboarded and swung somewhat to port, though not enough to 
avoid the reef. Odeon, on the contrary, testifies that when the 
Murphy struck she was still swinging to starboard. 

As the Craigearn, moreover, was going about two or three times as 
fast as the Murphy, had the Murphy previously been pursuing a 
course well away from the island, she would not hâve had time to get 
over to the island and close to the dock, on a parallel course, from the 
time when any threatening danger from the Craigearn would hâve 
been diseernible. There was no conceivable reason for the Craigearn 
to be coming near or towards the dock as the master of the Murphy 
testifies, or for her threatening the Murphy in any manner; and the 
heading he assigns to the Craigearn when passing him is morally 
impossible if she had been so near the dock as he allèges, while it was 
proper enough if she was over near the north shore as her offlcers 
testify. There was, however, a very obvions motive, to which boat- 
men are constantly yielding, for the Murphy to go near the island, 
namely, to get the bcneflt of the eddy there instead of bucking the 
strong adverse tide further away; and if Odeon's testimony is true 
that the Murphy was swinging to starboard when she struck, it proves 
that the master of the Murphy did not appreciate the northerly ex- 
tent of the reef and was simply running too close to the island 
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through lack of exact înf onnation or by miscalculatlon. The danger- 
0U8 course of the Murphy was previously observed and remarked upon 
by the pilot of the Craigearn. Whether the above is the true ex- 
planation of the collision or not, I am satisfled that no sufficient case 
is made ont against the C?raigearn to warrant any decree. The libel 
must, therefore, be dismissed with costs. 



THE J. B. KING et aL 

(District Court, S. D. New York. January 24, 1901.) 

Coi.i,i8iON— Btbam Vbbskls Passins ra Chahnel— Failube to Signai. 

A steamer coming out through the E^lls met two steam Ughters wlth a 
tow going in, and took a course some-what towards the left shore for 
the purpose of making a landing on Staten Island. The flrst aad second 
signais of the steamer, indicating her Intention of passing to the rlght, 
not belng answered, Instead of reversing, as was her duty, she changed 
her com'se to the rlght, and came In collision wlth the tow. Neither ves- 
sel slgnaled until they were wlthln 1,000 feet of each other, although 
they were In sight of each other when half a mile apart, at which dis- 
tance the rules require that signais shoiild be glven; and the wlnding 
course of the chanael made the observance of the rule the more obliga- 
tory, as dld also, as to the lighters, the additional fact that they were 
crossing the usual Une of navigation of vessels coming out. Held, that 
ail three vessels were In fault, and liable for the damages to the tow. 

In Admiralty. Suit for collision. 

J. J. Macklin, for libelant. 

Cowen, Wing, Putnam & Burlingham, for the J. B. King and the 
Windsor. 
Foley, Wray & Taylor, for the L. J. Busby. 

BROWIN, District Judge. The collision was at nîght wîthin 150 
feet of the Staten Island shore near Crab Tree dock, or the foot of 
Westervelt avenue. The steam lighters King and Windsor with their 
tow, entering the Kills against the ebb tide, were going only from 
one-half to one-third the rate of speed that the Busby was coming out 
of the Kills with the ebb. The King and her tow no doubt had the 
right to proceed to their landing on the Staten Island shore; but in 
the winding of the channel way and in crossing the usual line of navi- 
gation of vessels coming out of the Kills, it was specially incumbent 
on the King to give timely notice by signais of her intent to cross 
to port. The King and her tow entered the Kills somewhat from 
the Jersey side about 500 feet ofE from the docks at Constable Hook, 
where the ebb tide was weaker. The width of the Kills there was 
from 1,200 to 1,500 feet. To reach the place of collision, the tow 
must bave, therefore, tumed to port some three or four points at 
least, and traversed in a diagonal direction from 800 to 1,200 feet, 
during which time she must hâve shown her green light only to the 
Busby. Shortly before that she no doubt showed both colored lights. 

The Busby, on the other hand, in the half mile west of the place 
of collision had also a somewhat winding channel, and would show 
to the King coming into the Kills flrst her red light, then both lights 
and then her green light. The captains on both sides complain of 
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each other that their first signais were not answered. The Busby, 
whose captain claims to hâve been the flrst to give a signal of one 
whistle, says he was o£f King's Dock when he first signaled the King. 
From this point to the place of collision is only about 1,000 feet, 
and the tow at that time could only hâve been 300 or 400 feet furthef 
distant, and during ail that interval the tow must hâve been show- 
ing her green light, indicating that she was going to the Staten 
Island shore. From the évidence given by the lighters' witnesses, 
it is clear that the Busby was not seen untU somewhat later, so that 
ail the signais were given within a distance considerably less than 
a quarter of a mile. The rules require such signais to be given when 
the vessels corne within half a mile of each other. There was no 
reason why they should not bave been thus given in this case, and 
the winding course of both made the timely giving of thèse signais 
the more obligatory. The fault of the King in this respect is the 
greater as her signais were longer delayed, and she was crossing the 
ordinary course of vessels coming out of the Kills. 

As the Busby was light it may be that she had suflflcient time to 
go in either direction had the King answered the Busby's first sig- 
nal. When her flrst and second signais were not answered, it was 
her duty to reverse at once. The New York, 175 U. S. 187, 201, 20 
Sup. et. 67, 44 L. Ed. 126. Had she done so without having changed 
her course previously, there would hâve been no difiBculty in her keep- 
ing off to port unless her second signal was unduly delayed. Under 
the rules, as the King had the Busby on her own stai-board hand, 
the Busby should bave kept her course until she received signais from 
the King, or stopped and reversed. The Busby, moreover, must bave 
perceived for some little time previous that the King and her tow 
were crossing the Kills towards the Staten Island shore, which was 
an évident indication that she was going to one of the various land- 
ings there. This was an additional reason why, even in the absence 
of signais, the Busby should not hâve turned toward the Staten Island 
shore. The Busby was light and easily manageable; the tow was not. 
Ab the Busby, as well as the lighters, are to blâme, the libelant is 
entitled to a decree against alL 
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THE CIXX OF NOKWALIC 

(Circuit Court of Appeais, Second Circuit January 22, 1901.) 

No. 2 

Collision— S ATLiNG ïacht and Propellkr— Mutual Fadlt. 

A collision between a sloop yacht and a propeller, erossing In the night 
at an obtuse angle, held to hâve been due to the fault of both Yessels, — 
of the yacht, in that she failed to hâve her lights properly screened, by 
reason of whlch they crossed and mlsled the propeller as to her course; 
and of the propeller, because she failed to taUe timely précaution to keep 
out of the way after dlscovering that the yacht did not keep the course 
she was at first supposes, to be on, 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The following is the opinion of the court below (BKOWN, District 
Judge) : 

"The above llbel was filed to recover damages to the sloop yacht Nirvana 
through collision at about 10 p. m. of August 16, 1897, in Long Island Sound 
ofC Greenwieh Point with the propeller City of Norwalk. The yacht was 
about 60 feet long, sailing closehauled on the starboard tack, with the wind 
westerly and heading about W. S. W., making about six miles an hour. The 
propeller was bound eastward, heading about N. E. by E. % E. Shortly be- 
fore collision each vessel tumed to the southward, so that the propeller at 
the time of collision headed about E. S. B. and the yacht about S. E. by E., 
the boats sagging together and the yacht belng injured on her starboard side. 

"The yacht, when first seen from the propeller, bore 3 or 4 points to port, 
estimated to be one-half or three-quarters of a mile distant, and according 
to the testimony for the propeller, both the red and green lights of the yacht 
were seen. In that situation the propeller would naturally and rightly keep 
on her course, as she would naturally cross the apparent course of the yacht 
sometlme before the yacht -would reach her, and the latter would pass well 
astern of the propeller. As the boats came nearer together, however, It was 
observed that the yacht did not fall astern as she would naturally do, but 
stlU exhibited both colored lights; and when within 200 or 300 feet of each 
other, according to the propeller's testimony, the propeller soimded danger 
signais, and ported and soon backed. When the alarm was sounded the cap- 
tain testifies that he thought the yacht was keeping ofC to the southward. 

"On behalf of the yacht it is contended that her red light could not hâve 
been seen at any time by the propeller because hidden by the fore staysail; 
that she heard the danger signais of the propeller when the vessels were 
about 50 or 60 feet apart, and that the yacht then paid ofC, when collision 
was unavoidablCi in order to ease the blow. 

"One of the lights and a screen board of the yacht were exhibited in évi- 
dence. The board was constructed wholly différent from the requirements. 
No actual trial was made of the angle to which the light would extend: but 
from the situation of the light and the short and low screen, I should judge it 
Impossible that the red light should not bave crossed and been visible a 
good deal to starboard of directly ahead, so that both colored lights would be 
seen though the yacht was not headed for the observer. 

"X do not feel warranted, therefore, in discrediting the testimony of the 
master and pilot of the Norwalk, to the effect that they saw both lights for a 
considérable perlod before the collision, when from the undoubted situations 
and courses of the two boats the yacht's red light alone should hâve been 
seen. Considering also, that there was a whole sali breeze, and that the 
fore staysail would naturally belly out a good deal, I ought not to accept the 
theoretical contention of the yacht that the staysail would necessarily hide 
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the red lîght, against the positive testimony of tlie propeller's offlcers. Ae- 
cepting their statement on tliis point, tlie yacht must be held in fault, because 
lier lights were misleading, and undoubtedly did mislead the offlcers of the 
Norwalk for a time In the belief that the yaeht's direction was such that she 
would naturally go well astem of the propeller, without any maneuyering 
on the propeller's part. The direction of the yacht, however, was at least 
two points more to the southward than her exhibition of her two colored 
lights TTould indicate, and this différent actual heading prevented the yacht 
from falling astern. I cannot hold that this defect in the lights was Immate- 
rial. Though the night was elear in a gênerai sensé, the évidence on both 
sides leaves no doubt that it was somewhat hazy upon the water, so that 
boats could net be well distingnished at a distance. They were not distin- 
gnished by elther until mnch nearer than they would hâve been in a clear 
atmosphère; and the yacht evidently would not be clearly seen as soon as 
the propeller. 

"Notwithstandlng this fault In the yacht in regard to the crossing of her 
lights, I cannot exempt the propeller, as it is plain from the offlcers' testi- 
mony that they ought to hâve maneuvered earlier than they did to avoid the 
yacht, when it became évident that the yacht was not pm-suing the course 
which was at first supposed, but continued on the same bearing instead of 
falling astern. I do not think it possible, however, that the vessels were 
so near as the yaeht's wltnesses state, namely, within 50 or 60 feet, at tho 
time when the propeller gave danger signais. They were then probably from 
200 to 300 feet apart, as the propeller's wltnesses stated. The changes of 
course by the two boats before collision strongly conflrm this. The yacht 
changed by paying off from 6 to 7 points up to the time of collision, whicli 
she could not hâve done In going less than 200 feet; the propeller changed 
from 4 to 5 points, which would hâve requîred her to traverse about 300 feet. 
If the eurves of the courses of the two vessels are drawn upon that basis 
backward from their positions at collision, the two boats at the time they 
began to change to the southward will be found to be about 300 feet apart. 
The position of the boats would also be ehown by such a sketch to be such 
that a very little porting would bave been required to allow the boats to pass 
clear of each other, even if they would not hâve cleared if the yacht had 
strictly maintained her course. The danger at that moment, however, at a 
distance of only 300 feet apart each having a speed of 6 or 7 knots, was so 
imminent that an error at that moment cannot be treated as a légal fault. 
The fault was in bringing the two boats Into such a position; and for doing 
this both, as I hâve said, were to blâme; the yacht, by reason of her mislead- 
ing lights, and the Norwalk by her delay of any maneuvers to avoid the yacht, 
which she was bound to do, for some time after the yaeht's course ought to 
hâve been perceived to be threatening by her failure to fall astern. 

"Decree for the libelants for one-half of the damages and costs." 

Le Koy S. Gore, for appellant. 
N. D. Lawton, for appelles. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. Decree afftrmed on opinion of court below, with 
costs. 
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THE ARCHET CROSSMAN AND THE GRACIE. 

(District Court, to. D. New York. March 26, 1900.) 

Collision— Smokh— F AiLURB to Signai» 

Before daylight a tug came into collision -wlth a boat In tow of a tug 
In a dense smoke comlng from ccpper works on the shore. ïlie lights 
of neither tug eould be seen by the other until about 50 feet apart. No 
signais had been glven, for the alleged reason that the smoke was not 
seen until the boats got into It, but the prevalenee of such smoke in 
a north wind, such as was blowlng at the time, was a well-known faet 
to ail navigators. The boats were movlng at the rate of about flve miles 
an hour. Held, that the omission to glve timely signais on both sides 
with the rate of speed was the cause of the collision, rendering both 
tugs liable. 

In Admiralty. 

Alexander & Ash, for libelant. 

Carpenter & Park and Mr. Sjmmers, for the Crossman. 
Cowen, Wing, Putnam & Burlingham and Mr. Forrester, for the 
Gracie. 

BROWN, District Judge. Before daylight on the morning of De- 
cember 3, 1898, as the tug Gracie was coming eastward out of the 
Kills, she came in collision with the libelant's boat C. & T. Jefferson 
in tow on the starboard side of the tug Archey Crossman, going in 
the opposite direction. The collision was in the Kills, a little to the 
westward of Constable's Hook, and occurred in the dense smoke that 
came from the copper works on the north side of the Kills, and which 
in the light wind from the northward spread out thick upon the water. 
The lights of neither were seen by the other until the two were only 
from 50 to 75 feet apart. Some signais were immediately given, but 
as each was going at the rate of 4 or 5 miles an hour thèse signais 
were too late to be of any service. The excuse of the Gracie for not 
giving previous signais is that the smoke was not seen until she got 
into it. I do not consider this any excuse at ail, as the prevalenee of 
the copper works' smoke in a north wind is a well-known fact, and 
there is no reason, moreover, why it should not hâve been seen and the 
proper signais given before entering it. No signais were given by the 
Crossman other than those immediately before the collision, except 
at a distance from 500 to 800 feet before she entered the smoke from 
the east. 

The omission on both sides to give a timely signal before getting 
into this dense smoke with the rate of speed at which they were going, 
fully explains the collision, without any attempt to resort to any other 
faults, if there were any; and as both were to blâme in this respect, 
both must be held liable. 

The canal boat was sunk and was not worth repairing. The évi- 
dence on the trial shows that the value of the boat and fumiture lost 
did not exceed $440, after deducting the things that were recovered 
and the things taken ashore by the libelant's man and lost through his 
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own fault. A decree may be takea against both défendants for $440, 
with interest from December 4, 1898, iinless a référence shall be de- 
Bired to take further proof as to damages, which may be taken subject 
to the payment of the costs of tlie référence unless a more favorablp 
judgment be obtained. 
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THB AROHIB CROSSMAN and THE GRACIE. (Clrcnlt Court of Ap- 
peals, Second Circuit. March 11, 1901.) No. 107. Appeal from the District 
Court of the United Statea for the Southern District of New York. James K. 
Symmers, for appellants. James Forrester, for the Gracie. Peter Alex- 
ander, for libelant Before LAOOMBE and SHIPMAN, Circuit Judges. No 
opinion. AflSrmed on opinion of district judge. 106 Fed. 984. 



BAGGS r. MARTIN. (Circuit Court of Appeals, Elghth Circuit.) Ques- 
tions of law certified to the suprême court. See 21 Sup. Ct. 109, 179 U. S. 
206, 45 L. Ed. — . 



BOARD OP LIQUIDATION OP CITY DEBT OF NEW ORLEANS v. 
UNITED STATES ex rel. FISHER et al. (Circuit Court of Appeals, PIfth Cir- 
cuit. March 5, 1901.) No. 746. In Brror to the Circuit Court of the United 
States for the Eastem District of Louisiana. On motion to modlfy judg- 
ment. Granted. Before PARDEB, McCORMICK, and SHELBY, Circuit 
Judges. 

PBR CURIAM. After this case was submltted at a former tenn (34 C. O. 
A. 15, 91 Fed. 574), a wrlt of certiorari was granted by the suprême court of 
the United States in the case of City of New Orléans v. Flsher, 21 Sup. Ct. 
347, 45 L. Ed. — , In which case a decree was rendered against the city of New 
Orléans whlch it was the object and purpose of this présent suit to enforce by 
wrlt of mandamus on the board of liquidation of the city debt of New Orléans. 
As the decree upon which the suit was based was thus In controversy, this 
court necessarlly awalted the action of the suprême court In the premlses. 
It is now made to appear by mandate of the suprême court of the United 
States, and by action thereon in the circuit court for the Eastem district of 
Louisiana, that the decree of the circuit court in Pisher et al. against the city 
of New Orléans bas been so modified by the suprême court as to provide for 
5 per cent. Interest on the sum of $71,139.60 from May 11, 1896, and on the 
Bum of $799.18 from May 8, 1897, and, as so modified, bas been afflrmed, wlth 
costs. The modification of the decree in the main case as ordered by the 
suprême court, relating only to the matter of interest. In no wlse affecta the 
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princlples Involved In the présent case. We hâve, howeyer, re-examined the 
record In thè light of addltlonal briefs, aiad conclude that the Judgment of the 
court below i^hould be modlfied, so as to conform to the deeree In the main 
case, and, as thus modified, should be afflrmed. It is therefore ordered and 
adjudged that the judgment of the circuit court be modified, so as to read as 
follows: "Considering the verdict of the Jury In thls cause, It Is ordered, ad- 
judged, and decreed that a peremptory mandamus be Issued to the board of 
liquidation of the clty debt of New Orléans, commandlng them and each of 
them to fund or pay the deeree obtalned and rendered In the case of Mrs. 
M. M. Flsher et al. against the city of New Orléans, No. 12,516 of the docket 
of thls court, to wlt, the sum of $71,939.60, wlth 5 per cent, interest on $71,- 
139.60 from May 11, 1896, and on $799.18 from May 8, 1897, untll paid, and 
ail costs of suit, and also the Costa of thèse proceedings, and, as so amended 
and modified, the same is afflrmed." 



BOARD OF TRUSTEES OF HARDY TP., HOLMES COUNTÏ. OHIO, v. 
BRATTIrEBORO SAVINGS BANK. (Circuit Court of Appeals, Sixth Circuit. 
February 12, 1901.) No. 855. In Error to the Circuit Court of the United 
States for the Northern District of Ohlo. S. B. Balley, for plaintlff in error. 
Wm. H. Harrls, for défendant In error. Before LURTON, DAY, and SBV- 
ERBNS, Circuit Judges. 

PER CURIAM. For the reasons stated in the opinion of the judge in de- 
eiding thls case at the circuit, reported in 98 Fed. 524, the judgment is af- 
flrmed. 



DUNN T. VIRGINIA FIRE INS. CO. MORONBY y. EASTERN INS. 00. 
SAME V. HARTFORD INS. CO. DU^ÎN v. ORIENT INS. CO. MORONEY 
V. SPRINGFIELD FIRE & MARINE INS. CO. SAME v. ORIENT INS. CO. 
SAME V. I/ONDON ASSUR. CORP. SAME v. VIRGINIA MARINE & FIRE 
INS. CO. DUNN V. HARTFORD INS. CO. MORONEY v. GE0R6IA 
HOME INS. CO. (Circuit Court of Appeals, IHfth Circuit. Aprll 9, 1901.) 
Nos. 901-993, 995-999, 1011, 1012. In Error to the Circuit Court of the United 
States for the Eastem District of Loulslana. E. A. O'SuUlvan, for plaintiffs 
in error. J. Ward Gurley, D. C. Mellen, Chas. P. Fenner, and W. W. Howe, 
for défendants In error. Before PARDEB, McCORMICK, and SHELBY, Cir- 
cuit Judges. 

PER CURIAM. Ali the facts in the above-entitled cases are the same as 
those presented in the case of Dunn v. Insurance Co. (No. 990 of the docket 
of thls court) 105 Fed. 1002, in whlch case the Judgment of the lower court 
was afarmed. Following that case, the judgments hereln are aflBrmed. 



In re BLMORE. (Circuit Court of Appeals, First Circuit. January 11, 
1901.) No. 359. Pétition for Revision of Proceedings of the District Court 
of the United States for the District of Massachusetts. Charles H. Dow 
(Alfred S. Hayes, on the brief), for petitioner. William L. & James L. Put- 
nam, for respondent. Before COLT and PUTNAM, CSrcult Judges, and 
WEBB, District Judge. Pétition dismissed, pursuant to stipulation flled, 
■without costs for elther party. 
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BLMORH V. CONTINENTAL NAT. BANK, (arcult Court of Appeals, 
First Circuit. January 10, 1901.) No. 358. Appeal from the District Court 
of the United States for the District of Massachusetts. Charles H. Dow 
(Alfred S. Hayes, on the brlef), for appellant. William L. & James L. Put- 
nam, for appellee. Before COLT and PUTNAM, Circuit Judges, and WEBB, 
District Judge. Appeal dismissed, pursuant to stipulation filed, without costs 
to either party. 



FARKELIr V. CONTINENTAL IRON WORKS. (Circuit Court of Appeals, 
Second Circuit. March 12, 1901.) No. 123. Appeal from the District Court 
of the United States for the Eastem District of New York. Martin A. Ryan, 
for appellant. Jesse W. Johnson, for appellee. Before WALLACE, LA- 
OOMBE, and SHIPMAN, Circuit Judges. No opinion, Decree of district 
court (102 Fed. 514) afflrmed. 



GRBEN OOUNTY, ALA., T. KORTRBOHT. (Circuit Court of Appeals, 
Fifth Circuit. January 29, 1901.) No. 867. In Error to the Circuit Court of 
the United States for the Northern District of Alabama. Before PARDEE, 
McCOBMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This is a suit brought to recover principal and interest on 
certain bonds issued by Green county, Ala., in ald of a railroad. The dé- 
fense Is based upon the want of authority of the proper officers of Green 
county to issue the bonds in question, and there Is also a contention, as to 
some three of the bonds in suit, that thelr invalidity is res adjudlcata, be- 
cause of a décision of the circuit court of Green county, Ala., whereln a cou- 
pon of each of the three bonds in question was in suit. The judgment of the 
circuit court of Green county was not final, and was carried by appeal to the 
suprême court of the state, whereln recently, in Carpenter v. Green Co., 29 
South. 194, a décision was rendered reversing the decree of the circuit court 
and holding that the bonds In question were in ail respects valid and binding 
obligations upon Green county. The opinion of the suprême court of Alabama 
is full, exhaustive, and passes upon every point properly Involved in the 
présent case. As we concur fuUy in the reasonlng and conclusions of the su- 
prême court of Alabama, the judgment hereln Is affirmed. 



In re HERRMAN. (Circuit Court of Appeals, Second Circuit. Febrnary 7, 
1901.) No. 83. Pétition to Review Order of the District Court of the United 
States for the Southern District of New York. S. L. Samuels, for petitioners. 
F. C. Reed, for bankrupt. Before LAOOMBB and SHIPMAN, Circuit Judges. 
No opinion. Order afflrmed on opinion of district Judge. 102 Fed. 753. 
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JOHN 0. SEAGEB CO. Y. 1,116% BAGS OF SUGAR. (Circuit Court of 
Appeals, Second Circuit March 7, 1901.) No. 120. Appeal from the Dis- 
trict Court of the United States for the Eastem District of New ïork. Henry 
A. Forster, for appellant. J. Parker Klrlin, for appellee. Before WALLACE, 
LAOOMBB, and SHIPMAN, Circuit Judges. No opinion. Decree of the dis- 
trict court modifled by disallowlng Interest upon the recovery, and, as modi- 
fied, alfiimed, with costs of appeal to appellant. 



LAMSON OONSOL. STOEB-SEHVIOB CO. t. CHAMBEKLIN. (Circuit 
Court of Appeals, Second Circuit February 27, 1901.) No. 77. Appeal from 
the Circuit Court of the United States for the District of Vermont Albert 
H. Walker and W. S. Kerr, for appellant. M. B. Phillipp, for appellee. Be- 
fore WALLACE, LiACOMBE, and SHIPMAN, Circuit Judges. No opinion. 
Decree of circuit court (103 Fed. 311) affîrmed, with costs, on opinion below. 



METROPOLITAN ST. RT. CO. v. FAIRBANKS. (Circuit Court of Ap- 
peals, Second Circuit March 11, ISOl.) No. 119. In Error to the Circuit 
Court of the United States for the Southern District of New York. A. B. 
Smith, for défendant in error. Before LACOMBE and SHIPMAN, Circuit 
Judges. No opinion. Judgment of circuit court afflrmed. 



MOOT V. GENERAL BLECTriON CO. (Circuit Court of Appeals, Second 
Circuit. March 7, 1901.) In Error to the (Circuit Court of the United States 
for the Western District of New York. Motion to dismlss wrlt of error. 
Clark H. Tlmerman, for the motion. Before LACOMBE and SHIPMAN, Cir- 
cuit Judges. No opinion. Wrlt of error dismissed on the ground that the 
order sought to be revlewed is not finaL 



NEW ENGLAND MUT. LIFE INS. CO. v. BOARD OF COM'RS OF OUTA- 
HOGA COUNTY, OHIO. (Circuit Court of Appeals, Slxth Circuit January 
8, 1901.) No. 827. In Error to the Orcult Court of the United States for the 
Northern District of Ohio. For former report, see 99 Fed. 846. Before HAR- 
LAN, Circuit Justice, SEVEEENS, Circuit Judge, and THOMPSON, District 
Judge. 

SEVBRENS, Circuit Judge. Thls case Is identlcal In ail respects with No. 
826, New York Life Ins. Co. v. Board of Com'rs of Cuyahoga Co. (just decided) 
106 Fed. 123, except that the plaintifC is a différent party and the bonds held 
by It are another parcel of the same issue. It was argued and submltted 
with No. 826, and is determined by the conclusion reached in that case. Xhe 
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judgment of the circuit court Is reversed, and the cause remanded, wlth di- 
rections to overrule the demurrer and talîe such further proceediugs Ib the 
case as it may be adrised, uot inconsistent with tlils opinion. 



In re NEW YORK ECONOMICAL PRINTING CO. (Carcult Court of Ap- 
peals, Second Circuit February 7, 1901.) Motion to Dlsmiss Pétition. 
George B. MacComber, for the motion. Almet E. Latson, opposed. Be- 
fore LACOMBE and SHIPIIAN, Circuit Judges. 

PER CUBIAM. Nelther the statute nor the rules Umit the tlme wlthin 
which a pétition for revlew In banliruptcy should be flled. We do not think 
there has been any unreasonable delay in this case, and therefore deny the 
motion to dlsmiss. A new rule of thls court will control future applications 
for review. 



PBLZER V. DALiE CO. (Circuit Court of Appeals, Second Circuit. Fel> 
ruary 27, 1801.) No. 91. Appeal from the Circuit Court of the United States 
for the Southern District of New York. Richard N. Dyer, for appellant. 
Henry M. Brlgham, for appellee. Before WALLAOB and LACOMBE, Cir- 
cuit Judges. No opinion. Decree of circuit court (103 Fed. 494) afflrmed, 
wlth costs, on opinion below. 



ROTHSCHILD et al. v. UNITED STATES. (Circuit C5ourt of Appeals. 
Second Circuit Februaiy 27, 1901.) No. 74. Appeal from the Circuit Court 
of the United States for the Southern District of New Yorlî. E. R. Gunby, for 
appellant John S. Wlse, Spécial U. S. Asst. Atty. Before WALLAOE and 
SHIPMAN, Circuit Judges. No opinion. Décision of circuit court (87 Fed. 
798) afflrmed. 



THE VUIiOAN and THE GENEVIEVE. (Circuit Court of Appeals, Second 
Circuit February 7, 1901.) Nos. 10, 11. Appeals from the District Court 
of the United States for the Northern District of New Yoric. George Clin- 
ton, for appellants. John O. Shaw, for appellees. Before WALLACB, I<A- 
OOMBE, and SHIPMAN, Circuit Judges. No opinion. Decrees of district 
court (96 Fed. 859) afflrmed on opinion below. 



THB WEST BROOKLYN. (Circuit Court of Appeals, Second Circuit 
March 11, 1901.) No. 113. Appeal from the District Court of the United 
States for the Southern District of New York. Le Boy S. Gove, for appellant 
James K. Symmers, for appellee. Before LAOOMBE and SHIPMAN, Circuit 
Judges. No opinion. Afflrmed on opinion of district judge. 106 Fed. 751. 
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OALIFORNIA OIL & GAS CO. v. MILLER et al. (Circuit Court, S. D. 
California. November 1, 1900.) No. 854. On Demurrer to Amended and 
Supplemental Bill. Wm. H. H. Hart, Aylett R. Cotton, and A. H. Klclietts, 
for compiainant Blcknell, Gibson & Trask, L. L. Cory, and J. A. Hannah, 
for défendants. 

WELLBORN, District Judge. So far as concerns the question of fédéral 
jurisdiction, the amended and supplemental bill is substantially the same as 
the original blll, for which latter see 96 Fed. 12, and I am couflrmed in the 
vlews there expressed by the late case of Blacliburn v. Mining Co., 175 U. S. 
571, 20 Sup. et. 222, 44 L. Ed. 276. Since the amended and supplemental blll 
fails t» show a fédéral question, it is nnnecessary to détermine whether or 
not the allégations of sald amended and supplemental bill as to the posses- 
sion of the property are the same as, or difCerent from, those of the original 
bill. The demurrer wlll be sustained. 



CARPBNTER et al. v. AN6L0-AMERICAN SAVINGS & LOAN ASS'N OP 
NEW YORK et al. (Circuit Court, S. D. New York. January 25, 1901.) 
Motion for Appointment of Permanent Recelvers. Wm. H. Russell, for the 
motion. Wm. B. Homblower, Myer Nussbaum, and Wm. E. Kisselberg, Jr., 
oppose'd. 

LACOMBE, Circuit Judge. The real question presented hère Is whether thls 
court should now take the action which it declined to take before, upon the 
expressed ground that It must be assumed that the state court recelvers 
would properly safeguard the property and préserve It undistributed until 
final hearing. When order to show cause with temporary stay was granted, 
it was thought that the proposed sale of some $2,000,000 of its assets to a 
new company might be an improvidence which would require thls court to 
take action to prevent it. It appears, however, that by reason of the mort- 
gages, taxes, etc., on this particular property it may be looked upon as perish- 
able, and no improvidence on the part of the recelvers In thus disposing of 
It is shown. The stay is vacated, and motion denied. 



JOHNSON et al. V. BRUNOR. (Circuit Court, S. D. New York. February 
9, 1901.) Motion for Preliminary Injunctlon. Archibald Cox, for the motion, 
^muel L. Samules, opposed. 

LACOMBE, Circuit Judge. Compiainant may take order for injunctlon 
pendente Ute, restraining défendant, his clerks, etc.. from selUng and from 
offering to sell any kidney plaster not manufactured by or for compiainant, 
to the wrapper or wrappers Inclosing which shall be applled In any form or 
manner whatsoever the représentation of a red cross or the désignation "Red 
Cross," and from selling or offering to sell such plasters Inclosed In wrappers 
like that in which he has sold them, and which are annexed to the moving 
papers, or In wrappers which, by collocation of color, size, words, and sym- 
bols, are made to présent such a llkeness to compiainahf s wrappers as would 
be calculated to decelve. 
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UNITEB STATES v. WM. J. MATHESON & CO., Limited. (Circuit 
Court, S. D. New York. December 21, 1900.) No. 3,124. Appeal by the 
United States from a décision of the Board of United States General Ap- 
pralsers. Charles D. Baker, Asst U. S. Atty. Albert Oomstock, for importer. 

TOWNSEND, District Judge. The issues hereln are the same as those In 
Matheson v. U. S. (0. C.) 90 Ped. 276, and Id., 99 Fed. 480. The board of 
gênerai appraisers bas found that the merchandlse herein is the same as that 
discussed in said opinion. The facts in said cases havlng been proven to the 
satisfaction of the court, and there being no new facts proven herein whlch 
■would justify a différent conclusion, the court Is bound by said former dé- 
cisions, and the décision of the board of gênerai appraisers Is afflrmed. From 
the said afflrmance should be excepted 12 certain entries as to which the pro- 
tests were net seasonably filed. As to thèse entries the décision of the board 
of gênerai appraisers is reversed. 
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